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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

PEOPLE OF THE STATE OF CALIFORNIA, Supreme Court
No. S047867
Plaintiff and Respondent,
V. Los Angeles
County
Superior Court
LESTER WAYNE VIRGIL, No. YA016781
Defendant and Appellant.

STATEMENT OF APPEALABILITY

This appeal is from a final judgment that disposes of the issues
between the parties on appeal and is authorized by Section 1237. (Calif.
Rules of Court, rule 14(a)(2)(B).)

STATEMENT OF THE CASE

A Felony Complaint for Arrest Warrant was filed in the Municipal
Court of the South Bay Judicial District, County of Los Angeles, on August
20, 1993, alleging that appellant, Lester Wayne Virgil [hereafter “Mr.
Virgil”], committed one count of murder against Soy Sung Lao [hereafter
“Ms. Lao”], the special circumstance of murder during the commissioh of
robbery, personal use of a knife, one count of robbery against Ms. Lao, and

one count of robbery against Beatriz Addo [hereafter “Ms. Addo”]. (CT

184-187.) L At that same hearing, the court appointed the Tos Angeles

1 Unless provided to the contrary, all statutory references are to the
Penal Code. In addition, all references to the Clerk’s Transcript will be
preceded by “CT,” all references to the Supplemental Clerk’s Transcripts by
“Supplemental Clerk’s Transcript” followed by the set number of the
Clerk’s Transcripts, and all references to the Reporter’s Transcript by “RT”
followed by the date of the hearing when applicable.



County Public Defender’s Office [Deputy Public Defender Michael O.
Clark, hereafter “defense couhsel”] to represent Mr. Virgil. (/bid.)

An Amended Felony Complaint was filed on November 3, 1993,
realleging the crimes against Ms. Lao and Mrs. Addo and further alleging
that on October 31, 1992, Mr. Virgil committed the crimes of robbery and
assault with a deadly weapon against Samuel Draper [héreafter “Mr.
Draper”]. (CT 192-197.) The preliminary examination was conducted on
"~ November 3, 1993, and Mr. Virgil was held to answer on all charges and
allegations. (CT 1, 179-180, 197.)

An Information was filed on November 18, 1993, alleging the
following against Mr. Virgil:

Count 1 Violation of Penal Code section 211 [robbery] against
Ms. Addo on or about October 13, 1992; it was further alleged that
Mr. Virgil personally used a knife in the commission of the robbery
within the meaning of Section 12022, subdivision (b);

Count 2 Violation of Section 187, subdivision (a), [murder]
against Ms. Lao on or about October 24, 1992; it was further
alleged that the murder was committed during the course of
robbery within the meaning of Section 190.2, subdivision (a)(17)
and that Mr. Virgil personally used a knife during the commission
of murder within the meaning of Section 12022, subdivision (b);

Count 3 Violation of Section 211 [robbery] against Ms. Lao on or
about October 24, 1992; it was further alleged that Mr. Virgil
personally used a knife during the commission of the robbery
within the meaning of Section 12022, subdivision (b);

Count 4 ¢ Violation of Section 211 [robbery] against Mr. Draper on
or about October 31, 1992; it was further alleged that Mr. Virgil
personally used a knife during the commission of the robbery
within the meaning of Section 12022, subdivision (b);

Count 5 Violation of Section 245, subdivision (a)(1) [assault with
a deadly weapon], against Mr. Draper on or about October 31,
1992.

In addition, it was further alleged that Mr. Virgil had been
convicted of violating Section 459 [second degree burglary] in the



Superior Court in and for the County of Los Angeles on or about
November 1, 1983, and of committing “Burglary” in the District
Court of the State of Louisiana in and for the Parish of Caddo on or
about January 9, 1989, within the meaning of Section 1203,
subdivision (e)(4).

It was finally alleged that Mr. Virgil served a prior prison term
within the meaning of Section 667.5, subdivision (b), as a result of
his prior conviction for the crime of Burglary in Louisiana on
January 9, 1989. (CT 207-211.)

Mr. Virgil was arraigned on the Information in the Superior Court on
November 18, 1993, and the Los Angeles County Public Defender’s Office
[Deputy Public Defender Clark] was again appointed to represent him. (CT
213.)

On December 5, 1994, and February 8, 1995, the prosecution filed
Notices to introduce “Victim Impact Evidence” pursuant to Section 190.3
concerning the psychological and emotional impact of Ms. Lao’s homicide
on her sister, Lynne Ngov, and brother-in-law, Ty Ngov, and to introduce
evidence relating to the victim’s background, in the event Mr. Virgil was
convicted of murder and the special circumstance was found true. (CT 214,
228.)

On August 15, 1994, the prosecution filed a Notice in “Aggravation
Regarding the Death Penalty Pursuant to Penal Code § 190.3.” (CT 245-
245A.) On December 19, 1994, the prosecution filed a second Notice in
“Aggravation Regarding the Death Penalty Pursuant to Penal Code §
190.3.” The latter Notice realleged Mr. Virgil’s two prior convictions for
second degree burglary [§ 459], his convictions for robbery and assault
with a deadly weapon and enhancement for inflicting great bodily injury
[8§ 211, 245, subd. (a)(2), 12022.7, respectively] and, as “Other Violent

Criminal Activity,” alleged the same conduct underlying his reported



convictions and enhancement for robbery, assault with a deadly weapon,
and inflicting great bodily injury. (CT 215-216.) 2

On February 8, 1995, the prosecution filed a motion pursuant to
Evidence Code sections 352 and 402 seeking to prevent either party from
mentioning the pending case of People of the State of California v. O.J.
Simpson during Mr. Virgil’s trial. (CT 229-231.) The prosecution’s
motion was granted. (CT 261.)

Also on February 8, 1995, the defense filed a motion regarding Ella
Ford’s out-of-court, photographic identification of Mr. Virgil [Ford
reportedly saw the suspect in Ms. Lao’s homicide fleeing from the scene].
In that motion, the defense asked that (1) the prosecution not be allowed to
mention Ford’s identification in its Opening statement; (2) the court
conduct an evidentiary hearing about the circumstances of Ford’s out-of-
court photographic identification or order that a new in-person lineup be
conducted so Ford could attend; or (3) the jury should be instructed that the
prosecution was obligated to give the defense notice of its photographic
lineup with Ford and the failure to give such notice could be considered a
factor in deciding the reliability of Ford’s identification. (CT 232-233.)
The motion was denied. (CT 261.) ‘

Jury selection began on January 30, 1995. (CT 257.) On February

7, 1995, the selection of the 12 jurors was completed, the jury was sworn,

2 The allegations in the section entitled “Other Violent Criminal
Activity” were based on the same conduct that resulted in Mr. Virgil’s
convictions [based on a plea of nolo contendere] for robbery and assault
with a deadly weapon and the enhancement for inflicting great bodily
injury against Benita Rodriguez on October 29, 1992. [Los Angeles
County Superior Court No. BA068764]). Because these crimes occurred
after the date of Ms. Lao’s homicide, the prosecution modified its Notice of
Aggravation before trial by striking the allegation that Mr. Virgil suffered
prior convictions for these crimes and alleging only that his conduct against
Rodriguez constituted “Other Violent Criminal Activity.” (RTA 74-75.)



and the selection of four alternate jurors began. (RT 487-488.) The next
day and before any alternate jurors were selected, Juror Roberto Staben
disclosed at the sidebar that he had personal knowledge of the crime scenes
[the Donut King and the Southwest Bowl]. After an in limine hearing with
Staben at the sidebar, the court ruled that Staben had to be replaced as a
juror and that jury selection would be reopened, but only to select one
replacement juror with each side having one additional peremptory
challenge to replace the juror. (RT 530-534.) After the 12-person regular
jury was selected and sworn, the selection of alternate jurors resumed.
Jury selection concluded on February 8, 1995, after four alternate jurors
were selected and sworn. (CT 260, 261; RT 535-594.) ]

On February 23, 1995, the court granted Juror Olivia Duarte’s
request to be discharged from the jury because of a death in her family, but
granted Juror Saundra Farley’s request to remain on the jury, despite her
Mother’s recent death. (CT 265, 267, 268; RT 1892.)

On March 2, 1995, the prosecution rested the guilt phase of its case
and the defense also rested, after presenting no evidence. (CT 275.) On
Monday, March 6, 1995, Juror Saunders told the court’s clerk that she went

to work on Friday [Friday, March 3 was a recess day] and saw Mr. Virgil

standing in line waiting to go to court. (RT 3205-3207.) 3  Saunders
denied that her contact with Mr. Virgil at the jail would affect her ability to

3 During the selection of alternate jurors, the defense unsuccessfully
chalienged Ms. Saunders for cause because she worked as a nurse at the
Main Jail where Mr. Virgil was housed and had treated him several times.
(RT 582-585.) The court denied the challenge because Ms. Saunders did
not recognize Mr. Virgil at the time she was challenged and it believed that
defense counsel’s concerns of future contact between them at the jail were
unfounded [the court believed that Ms. Saunders would not go to work
during the pendency of Mr. Virgil’s trial]. (RT 584-585.) The court
randomly selected alternate juror Tracey Saunders to replace Juror Duarte.
(RT 1892-1893.)



serve as a juror. (CT 277; RT 3207-3208.)

About two hours after the jury began deliberating on March 7, 1995,
Elvin Clay, Juror No. 11, sent the court a note asking to be excused from
the jury. (CT 278; RT 3378-3383) The court questioned Juror Clay during
a hearing and found no good cause to excuse him. Nevertheless, the court
excused him because he was reluctant to continue serving as a juror and
after both counsel stipulated to his removal. (RT 3383-3389.) Alternate
Juror Duvall Green was selected at random to replace Clay and the jury was
instructed with CALJIC No. 17.51 [disregard all past deliberations and
begin anew]. (RT 3391.) On March 9, 1995, after several other notes from
the jury and read backs of testimony, Mr. Virgil was found guilty of all
charges, including the allegations of personal use of a weapon and the
special circumstance of murder during the commission of robbery. (CT
385-387.)

The penalty phase began on March 10, 1995, the day after the guilt
phase concluded. (CT 388.) Because Mr. Virgil appeared in court dressed
in his jail clothing, the trial court questioned him in limine about his attire
and Mr. Virgil indicated that he wanted to remain dressed “[j]ust like I am.”
(CT 388; RT 3412-3413.) The court then addressed its security concerns,
based on Mr. Virgil’s reported possession of a large staple that he was seen
using in what a Sheriff’s deputy thought was an attempt to “uncuff” another
prisoner. (RT 3414.) Defense counsel requested an evidentiary hearing
before any action was taken and urged the court to take the least restrictive
security measures possible because of the potential negative effect of
shackling on Mr. Virgil’s federal constitutional rights. (RT 3414-3415.)

The court conducted an in limine hearing where several deputies
testified about courtroom security and the circumstances of the reported
discovery of the staple. (RT 3414-3422, 3443-3505.) Over defense

counsel’s objection, the court ruled that Mr. Virgil possession and use of



the staple suggested an attempt to escape and he must wear a 20,000 volt,
reactor stun belt for the remainder of the trial. (CT 388; RT 3502.)

On March 15, 1995, after the defense and prosecution presented
their respective cases, the jury was instructed and began its penalty
deliberations just after the lunch recess. (CT 410; RT 3904-3915.) Afier
deliberating for several hours on March 16, 1995, the jury sent a note to the
court asking about the effect[s] of a hung jury and whether jurors could be

polled by number, rather than name, after their penalty verdict. (CT 411;

RT 3917.) 4 Over defense objection, the court instructed the jury not to
consider the effect[s] of a hung jury, to make all reasonable efforts to reach
a verdict, and not to consider the method of polling during its deliberations.
(RT 3917-3928.)

On Friday, March 17, 1995, the court denied the defense motion to
ask the jury if it was deadlocked, but agreed with the defense’s request to
question the Jury Foreperson [William Mosby], a law student, about
whether he conducted out-of-court research about the effects of a hung jury
on penalty. (CT 412; RT 3929-3942.) Mosby denied conducting any out-
of-court research on “criminal law” and talking with the jury about such
matters. The court directed the jury to resume its deliberations. (RT 3940-
3942.) After deliberating several hours on Monday, March 20, 1995, the
jury returned a penalty verdict of death and the court set the sentencing
hearing for May 19, 1995. (RT 3944-3950.)

The defense filed its Motion for New Trial and Modification of the

4 The Foreperson’s note asked if the court would determine penalty if
the jury hung on penalty or whether the sentence would automatically
become life without possibility of parole. (RT 3917.) According to defense
counsel, the nature of the Foreperson’s note suggested that someone on the
jury had researched the 1977 version of California’s death penalty scheme.
(RT 3930.)



Verdict pursuant to Penal Code section 190.4, subdivision (e) on May 9,
1995. In the Motion, the defense challenged the judgment on the following
grounds: (1) there was insufficient evidence that Mr. Virgil was guilty of
homicide and robbery against Ms. Lao [his identification was insufficient
and the taking of money was an afterthought to the homicide]; (2) the death
penalty was disproportionate to Mr. Virgil’s circumstances and culpability
[only one person killed and death was not sought against a multiple killer
like O.J. Simpson]; (3) Mr. Virgil left property at the scene, suggesting
either that he wanted to be caught, was under the influence of drugs, or
killed as a result of uncontrollable rage; (4) Mr. Virgil was a chronic, crack
cocaine addict who could have been suffering from drug-induced psychosis
that rendered him unable to appreciate the gravity of his actions when he
repeatedly stabbed Ms. Lao; (5) there was insufficient evidence of first
degree murder based on premeditation and deliberation and/or felony
murder because the motive for the killing could have been simple rage and
not robbery; (6) the trial court improperly limited the defense’s closing
argument at the penalty phase under Factor (k) by refusing to allow a
proportionality argument; (7) the trial court erred by allowing evidence of
the victim’s character and flight from Cambodia and attendance at the
University of Southern California; (8) the trial court erred by coercing a
verdict and not allowing the defense to voir dire the jury about whether
further deliberations would be fruitful; (9) the trial court erred by failing to
instruct the jury that the penalty phase would be retried if the jury could not
reach a penalty verdict; (10) the trial court erred by modifying CALJIC No
2.90; and (11) the trial judge committed judicial misconduct by failing to
notify the defense that his spouse was a Deputy District Attorney and
assigned to the courthouse where Mr. Virgil’s trial was conducted. (CT
421-436.)

On May 19, 1995, the court acknowledged its receipt of the defense



motion to disclose the names and addresses of jurors pursuant to Code of
Civil Procedure 206 and to continue the hearing on the defense “Motion for
New Trial and to Modify the Verdict” to allow time to conduct a jury
investigation. (CT 415-420; RT 3951.) The court noted that it previously
had sealed the jurors’ personal information pursuant to Code of Civil
Procedure 237, jurors were statutorily entitled to notice regarding the
motion to unseal their information, the court would schedule a hearing on
June 15, 1995, to consider the Motion to Unseal after notice to the jurors,
and, thereafter, the court would consider the defense Motion for New Trial
and Modification of the Verdict. (RT 3951-3953.)

Concerning the trial judge’s failure to disclose that his spouse was a
Deputy District Attorney assigned to the courthouse in Compton, defense
counsel asked for an evidentiary hearing before a different judge to explore
the impropriety suggested by these circumstances. (RT 3953-3964.) The
court continued the hearing on the Motion for New Trial and Modification
of the Verdict to June 29, 1995, and noted that it would consult with
authorities at the Superior Court and the County about how to handle this
matter. (RT 3964.)

The prosecutor then complained that the defense sent an 8-page, 15-
question facsimile to Jury Foreperson Mosby in violation of Code of Civil
Procedure sections 206, subdivision (c) and 237, and he requested an order
prohibiting the defense from any further [or attempted] contact with the
jurors about their deliberations. (RT 3964-3965.) Defense counsel replied
that he obtained the jurors’ contact information legitimately through public
records [voter registration list] and he questioned whether the court had
authority to prevent the defense from using such information to conduct its
investigation. (RT 3965.) The court agreed with defense counsel, but
noted for the record that some jurors contacted the court and expressed

concern about the defense efforts to contact them. (RT 3965.) Defense



counsel replied that he attempted to minimize jurors’ concerns by advising
them that they did not have to answer questions and they were not
contacted by telephone. (RT 3965.)

Defense counsel emphasized that jury investigation was necessary
because of Foreperson Mosby’s suspected misconduct during trial,
especially because he seemed “nervous and very uncomfortable” and gave
“evasive” responses when questioned about whether he conducted legal
research. (RT 3965-3966.) Defense counsel added that jury investigation
was further necessary, given the published news article about Mr. Virgil’s
“alleged escape attempt and aborted killing of the bailiff on the elevator
after being chained up to another Crip accused of a triple homicide.” (RT
3966.) The court agreed to continue the hearing on the defense Motion for
New Trial and Modification of the Verdict to June 29, 1995. (RT 3967-
3968.)

After a hearing on June 29, 1995, the trial court found true that Mr.
Virgil suffered a prior conviction within the meaning of Section 667.5,
subdivision (b). (RT 3983-3985.) Next, the court addressed the defense
Motion for New Trial and Modification of the Verdict. After hearing
defense counsel’s argument, the court denied the defense motion in all
regards and ruled that Mr. Virgil “shall suffer the death penalty.” (CT 442-
444; RT 4043-4046.)

The court sentenced Mr. Virgil as follows: a judgment of death for
Count 2 [Ms. Lao’s murder] plus a one-year consecutive term for use of a
knife; the upper term of five years for Count 1 [robbery against Ms. Addo]
plus one year consecutive for personal use of a knife; the upper term of five
years for Count 3 [robbery against Ms. Lao] and stayed that sentence and
the one-year enhancement for personal use of a knife pursuant to Section
654; the upper term of five years for Count 4 [robbery against Mr. Draper]

plus one-year consecutive for personal use of a knife concurrent to the
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sentence for Count 1; and, the upper term of four years for Count 4 [assault
with a deadly weapon against Mr. Draper] and stayed that sentence
pursuant to Section 654. (RT 4043-4045.) Also, the court imposed a one-
year enhancement for Mr. Virgil’s -prison prior, concurrent to the principal
term in Count 1. (CT 458; RT 4045.) In the interests of justice, the court
stayed the additional terms of imprisonment for Counts 1, 3, 4 and 5, during
the pendency of the automatic appeal as to Count 2 with the stay to become
permanent when the sentence for that Count was carried out. (CT 458-459;
RT 4045.) Finally, the Commitment Judgment of Death was filed on July
5,1995. (CT 460-465.)

INTRODUCTION

This case involves a series of crimes committed between October 13,
1992, and October 31, 1992. The crimes all occurred within several miles
of each other and were committed in the jurisdictions of the Gardena Police
Department, the Los Angeles County Sheriff’s Department, and the Los
Angeles Police Department. The primary offenses of murder and robbery
and the special circumstance of murder during commission of robbery were
committed at the Donut King, a small, family-owned donut shop in
Gardena and involved the stabbing death of Soy Sung Lao, a part-time
employee whose family owned the donut shop.

The police had no leads regarding Ms. Lao’s homicide until June
1993, when a detective at the Sheriff’s Department saw the Gardena Police
Department’s flier about the October 24, 1992, homicide. Though the
detective only briefly interviewed Mr. Virgil following his arrest for a
minor, unrelated incident on October 26, 1992, and had investigated
hundreds of cases during the intefvening eight months, he reportedly
remembered Mr. Virgil and believed from information in the flier that he

might be a suspect in Ms. Lao’s homicide. The detective communicated his
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suspicions to the Gardena Police Department and later provided the
Gardena detectives with Mr. Virgil’s booking photograph following his
minor, unrelated arrest on October 26, two days after Ms. Lao’s homicide.

The Gardena detectives prepared photographic lineups that included
Mr. Virgil’s October 26 booking photograph [and later, other photographic
lineups containing booking photographs taken of Mr. Virgil on November
3, 1992, following his arrest for suspected auto burglary in Gardena] and
showed those lineups to several witnesses of the events at the Donut King.
After some of these witnesses identified M. Virgil as the man they saw
inside and leaving the donut shop just after Ms. Lao was stabbed, the
Gardena detectives interviewed Mr. Virgil at Wasco State Prison and
arrested him for Ms. Lao’s homicide at the end of the interview. 2  After
his arrest for Ms. Lao’s homicide, Mr. Virgil was charged with committing
other robberies and an assault with a deadly weapon at other locations in
the general area surrounding the Donut King [LaBargain Grocery in
Gardena — robbery of Beatriz Addo, and Southwest Bowl in Los Angeles —
robbery and assault with a deadly weapon against Samuel Draper].

The prosecution’s case against Mr. Virgil for Ms. Lao’s homicide
was based mainly on eyewitness identification and included the testimony
of one eyewitness who admitted lying about her identification and another
eyewitness who refused to attend the court-ordered live lineup, but made a
photographic identification of Mr. Virgil years after the crime and on the
eve of trial. In addition, a partial palm print [later believed to be Mr.

Virgil’s right palm print] was found on a table at the Donut King. There

3 Mr. Virgil’s statement was not admitted into evidence. At the time of
the interview, Mr. Virgil was serving an 8-year prison sentence following
his plea of nolo contendere for charges involving his conduct against Benita
Rodriguez at the Hilltop Motel in Los Angeles on October 29, 1992, five
days after Ms. Lao’s homicide.

12



were, hbwever, many other palm and fingerprints found at the scene,
including in the bathroom where Ms. Lao was stabbed, but Mr. Virgil was
excluded as the source of all those prints and their sources were never
established.

The Gardena Police Department used to contract with the Los
Angeles County Sheriff’s Department to investigate homicides within its
jurisdiction, but decided [probably as a cost saving measure] around the
time of Ms. Lao’s homicide to conduct its own such investigations.
Because the Gardena Police Department is a relatively small police agency,
it lacked the resources and equipment to conduct adequate and complete
crime scene investigations. In Mr. Virgil’s case, this resulted in a series of
inexplicable and unexcused failures to collect and preserve important
evidence that could have been used to identify Ms. Lao’s actual killer with
scientific certainty. The poor quality of the investigation also cast doubt on
the evidence actually collected. According to the prosecution’s serology
expert [a nationally renowned criminalist from the Los Angeles County
Sheriff’s Department and now an Executive Producer of the “CSI”
television shows], she would have directed that the crime scene
investigation at the Donut King be handled much differently, had she been
called there or even consulted during the on-scene investigation.

The prosecution compounded the many problems with the police
investigation by engaging in a consistent pattern of late discovery and
investigation that intentionally or otherwise kept the defense off-balance
and scrambling to deal with an endless stream of last minute disclosures
and revelations. The trial court cast further doubt on the fairness and
reliability of Mr. Virgil’s guilt and penalty verdicts by its many erroneous
and prejudicial rulings including jury selection issues, evidentiary rulings,
limitations on the defense penalty argument and refusing to instruct the jury

with the defense requested instructions, including instructions taken almost
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verbatim from California Supreme Court opinions, shackling Mr. Virgil
without just cause and concealing information from the defense that
suggested the appearance of judicial impropriety and bias. As discussed in
detail below, Mr. Virgil’s convictions for the crimes against Ms. Lao and
his penalty of death must be reversed because his convictions for those
crimes and penalty violate his federal and state constitutional rights to due
process, the assistance of counsel, confrontation, trial by a fair and

impartial judge and jury, and a fair and reliable penalty determination.

STATEMENT OF FACTS
PROSECUTION CASE - GUILT PHASE:

A, LA BARGAIN GROCERY STORE — COUNT 1, ROBBERY OF BEATRIZ
ADDO

On October 13, 1992, Beatriz Addo and her husband, Baffour Addo,
owned and operated the LaBargain Grocery store in the City of Gardena.
(RT 659.) The grocery store was located in an alley near the intersection of
Van Ness Ave. and El Segundo Blvd., just across the street from the Donut
King [the location of the murder and robbery charged in Counts 2 and 3]
(RT 660, 662.) Ms. Addo was pfimarily Spanish-speaking, spoke a limited
amount of English and was assisted by a Spanish interpreter at trial. She
testified, however, that she spoke English well enough in 1992 to
communicate and transact business with her customers. (RT 658-659,
727.) Most of the customers at the store were black, but Ms. Addo was
familiar with African-Americans and could distinguish between them, in
part because her husband was a black émigré from Ghana, a country in
western Africa. (RT 697-698, 714-715, 772-773, 821, 823.)

Ms. Addo was working alone at the store that morning [10:00 AM -
11:00] and talking with a female customer when an African American male

entered and asked if Ms. Addo or her customer wanted to buy his bicycle.
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(RT 668, 671-672, 726, 739-741, 753, 828, 842-843.)' Ms. Addo refused
and the man asked if they sold “Magic Shave,” a shaving cream often used
by people of the “Black race.” (RT 673, 727.) Ms. Addo told the man that
they did not carry that brand, but he was welcome to look for it. (RT 673-
674.) After returning from the aisle where the shaving cream was kept, the
man asked Ms. Addo if she had a job for him at the store. (RT 674.) Ms.
Addo agreed to talk with her husband about a job and the man reportedly
wrote a note in her presence containing his name and phone number so she
could contact him in the future about a job. (RT 673-677, 724.) The man
then left the store and rode away on his bicycle. (RT 677-678.)

About 4-5 minutes later and after the female customer had left the
store, the man returned, said that he was going to buy “just any shaving
cream,” and walked back to the shaving cream display. (RT 680-682.) Ms.
Addo turned her back to the man and resumed her work at the cash register.
(RT 682-683.) About a minute later, the man grabbed her from behind
[right hand around her throat], pressed a sharp object against her back, and
directed her from the front of the storé to the bathroom at the rear of the
store. (RT 683-685, 729, 742, 774-775, 873.)

Once in the bathroom, the man told Ms. Addo to sit on the toilet and
not to move. (RT 687.) Ms. Addo, however, knelt on the floor and prayed
because she was very afraid. (RT 687-688.) Though it was somewhat
dark in the restroom, Addo testified that she recognized the man as the
same person who earlier offered to sell his bicycle and asked about a job.
(RT 688.) After Ms. Addo told the man that her husband would arrive in
about five minutes, the man left the bathroom and closed the door behind
him. (RT 688-689.) Ms. Addo remained in the bathroom for about 10
minutes. During that time, she heard the cash register open. (RT 689-690.)

Ms. Addo tried to make a telephone call after leaving the bathroom,
but could not because the phone cord had been cut. (RT 690.) Ms. Addo
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then noted that the cash register was open and only pennies were left inside.
(RT 691-692, 770.) Because she was afraid that the man might return, she
closed the front door and waited until she could call out to a passerby for
help. (RT 690-692.) About 15 minutes later, an employee of a nearby
restaurant walked past and agreed to notify the police, though the Gardena
Police Department never responded to his reported call. (RT 693, 828.)

Ms. Addo’s husband arrived at about 12:30 PM, but he waited an
hour before calling the police because the robber had long since departed
and the phone line had been cut. (RT 768, 827-829, 869, 1665-1666,
1682-1683.) Ms. Addo described the robber to her husband who helped
her talk with a police officer, after he arrived in response to a call about the
reported robbery. (RT 698, 768, 773, 865, 871.) Ms. Addo reported that
the robber was black and about the same height as her husband, who was
5°9” tall; the robber weighed about 155-165 pounds and had a normal
frame [slim] that was not muscular, and he was 20-35 years old with
somewhat short hair. (RT 694, 716-717, 720, 743, 744, 753, 773, 774, 826-
827.) According to Ms. Addo, she did not smell alcohol on the man’s
breath and he did not seem to be under the influence of alcohol, though she
had no idea if he was under the influence of drugs/cocaine. (RT 744-745.)
The Addos estimated that approximately $660 was taken from the store.
(RT 763.)

Ms. Addo testified that the man was wearing a black T-shirt, though
she did not remember any details about it, and either dark-colored, blue or
green long pants. (RT 695, 725, 773, 874.) She also described the man as
having medium complexion, a big nose, thin lips that were not too thick,
and a mustache with hair on the side of his face that was not too thick or
long [about 3-4 days growth]. Ms. Addo testified that the man did not
appear to be a transient [not too dirty and not too clean], but Mr. Addo

testified that his wife told him that the man looked like a street-person. (RT
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695-696, 723, 724, 774.) Ms. Addo reportedly told the investigating officer
that she could identify the robber if she ever saw him again and she gave
that officer the note written by the man [People’s Exhibit No. 3]. (RT 699,
754, 800, 854.)

David Golf, a police officer for the City of Gardena, was dispatched
to the LaBargain Grocery at 1:40 PM for a reported robbery. (RT 850-851,
1682.) According to the officer, Addo described the robber as a black male
with dark complexion and a beard with a mustache, 35 years old, 5 feet, 9
inches tall [Ms. Addo said she was not a good estimator of height], wearing
all black clothing, thin build, short but thick head hair, and an unusual nose.
(RT 754, 852-853, 866, 867, 870-871.)

Golf did not request that the Gardena Police Department’s crime
scene technician come to the scene and assist in obtaining fingerprints.
Though he had only limited training and the minimal equipment given to
patrol officers, he attempted to obtain fingerprints himself. (RT 858, 859- |
860, 861, 872, 880.) Golf failed to find any fingerprints on the cash register
or anywhere else and took possession of the note, but failed to submit it for
ninhydrin testing for fingerprints because Ms. Addo had touched the note.
(RT 857, 862-865, 880.) At trial, Ms. Addo identified Mr. Virgil as the
man who robbed her [he was similar in height, but a little heavier now with
different facial hair — goatee and not a beard — and the hair on his head was
shorter. (RT 672-673, 696-697, 722.)

B. ST. FRANCIS CABRINI CHURCH — REPORTED TRESPASSING /
THEFT

David O’Connell was the priest at St. Francis Cabrini Church in Los
Angeles [located several miles from the LaBargain Grocery store] and
heard about a parishioner’s report that a man had stolen a pie from the
church’s bake sale on October 18, 1992. (RT 784-786.) On October 26,
1992, the church’s janitor told Father O’Connell that the man who had
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stolen the pie had returned and was in the auditorium. (RT 786-787.)
Father O’Connell approached the man and began talking with him, but the
man soon tired of the conversation and left the auditorium. (RT 787-788,
794.) Father O’Connell testified that the man never harmed or threatened
him in any way, and the man was arrested by Sheriff’s deputies without
incident. (RT 792, 794.) Father O’Connell identified Mr. Virgil as the man
he talked with in the auditorium on October 26, 1992, and testified that Mr.
Virgil had a beard and was thinner in 1992 when he weighed about 160

pounds. (RT 788-789.) &

Based on his work at the church, Father O’Connell was familiar with
people under the influence of alcohol and drugs. Father O’Connell did not
smell alcohol on Mr. Virgil’s breath and he testified that Mr. Virgil was
articulate, had no trouble walking, and did not have a glazed look in his
eye. (RT 789, 790, 793, 794.) Mr. Virgil just looked tired, was “[p]retty
much well-kempt,” and did not look like a bum or transient street person.
(RT 795.) Father O’Connell was shown People’s Exhibit No. 4-A {a copy
of Mr. Virgil booking photograph taken after his arrest at the church on
October 26] and testified that the photograph approximated Mr. Virgil’s
appearance that day [same facial hair, length of head hair, skin color, and
general demeanor]. (RT 791, 884-885.) Father O’Connell did not
remember anything about Mr. Virgil’s clothing from that day. (RT 796.)

Sheriff’s Detective Richard Cohen interviewed Mr. Virgil for 10-15
minutes on October 27, about 24 hours after his arrest at the church. (RT
882-884, 890, 898.) Detective Cohen testified that Mr. Virgil was the
person he interviewed that day, People’s Exhibit No. 4-A was a copy of the

(] Though Mr. Virgil was confronted and searched at the church on
October 18 and people were screaming at him, he did not react violently
and simply left without incident. (RT 786-787, 896-898.)
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booking photograph taken just after Mr. Virgil’s arrest, and he watched Mr.
Virgil sign the interview sheet and write a handwritten note on the back
about the events at the church [People’s Exhibit No. 13]. (RT 884-885,
888-890, 896; CT Supp. 11, 386-387.) Mr. Virgil was not hostile or angry
during the detective’s interview; he freely admitted being at the church on
October 18, and-stealing a pie there; and he said that he returned to the
“bowling alley” after the incident to get food because the pie was spoiled.
(RT 890-891, 897-898.) The detective testified that on October 26 Mr.
Virgil was unshaven, but did not have a full beard; he was not “disheveled
by any means,” though he did look like a transient who lived from place to
place; and he looked “quite skinny. A lot skinnier than he is now” [at trial].
(RT 893-894.) Mr. Virgil’s booking report reflected that he was 6 feet tall
and weighed 170 pounds, though the detective thought Mr. Virgil looked
“possibly even a little bit lighter” than that. (RT 899.) Finally, the
detective testified that no weapons were found on Mr. Virgil’s person when
he was arrested and he did not seem to be under the influence of alcohol or

drugs at the time of the interview. (RT 891-892, 896.)

C. DONUT KING — COUNTS 2 AND 3, MURDER AND ROBBERY OF SOY
SUNG LAO

1. OBSERVATIONS OF THE SUSPECTED PERPETRATOR INSIDE
THE DONUT KING [LAVETTE GILMORE, SGT. DONALD
TILLER, DEBRA TOMIYASU, AND DEANDRE HARRISON]

The Donut King was a small, family-owned business that was open
24 hours a day, 7 days a week, and located in a strip mall at the intersection
of El Segundo Blvd. and Van Ness Ave. in Gardena, just across the street
from the LaBargain Grocery store. (RT 661-662, 925, 1705-1706, 1709,
1711.) Police officers and nearby merchants often went to the donut shop
for coffee and donuts. (RT 777-778, 926, 1784-1785, 2859, 3076-3077.)
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On October 24, 1992, Lavette Gilmore [“Peaches”] worked as a
hairdresser at the Girls Will Be Girls Hair Salon that was located in the
same strip mall as the Donut King. (RT 2859.) Gilmore decided to take a
break between customers and walked to the donut shop to buy donuts. (RT
2859-2860, 2863.) As she walked past the donut shop and looked through
the front window, she saw a man seated at one of the customer service
tables. (RT 2861, 2864.) Gilmore did not “really take a good look at him”
(RT 2860, 2919), but noted that he was wearing a hat [with a Malcolm X
logo on it and similar to one she wears] and dark, black clothing [black
jacket with a black shirt that also had the color red on it] (RT 2861-2863,
2902), and there was a gym bag and a small, Styrofoam cup on the table
where he was seated [she saw him pick-up the cup with his hand]. (RT
2861-2862, 2902.) 4 According to Gilmore, she noticed the man and was
quite suspicious of him because he looked “ugly, dirty, rugged” [unkempt,
dirty face, smelly, thin and possibly under the influence of some substance],
and just out of place at the donut shop. (RT 2864-2865, 2906-2907, 2918.)
At trial, Gilmore recalled telling the police that the man was a “black adult,
six foot two, 150, black hair, brown [eyes], clean shaven [she denied at trial

that the man was clean shaven], sweaty looking, wearing a black shirt,

unknown colors, and black jeans.” (RT 2906.) 8

4 Gilmore testified that the bag on the table was similar to the one
depicted in People’s Exhibit No. 24-B, a photographic exhibit that also
contained a photograph of a Styrofoam cup and a Malcolm X hat. (RT
2862.)

8 Gilmore identified photographs of Mr. Virgil as the man in the donut
shop [RT 2889-2890, 2906-2908] and testified that his profile was similar
[RT 2871-2872], but she did not identify him in court as the person she saw
in the donut shop that day. (RT 2865-2866.) Gilmore later admitted lying
during the identification process, reportedly at her husband’s request to
avoid involvement in the case. (RT 3092-3093.)
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Gilmore was in the shop between 3:30 — 4:00 PM [about 20-25
minutes] talking with other customers and Ms. Lao, whom she knew from
her prior visits to the shop. (RT 2860, 2879-2880.) Gilmore was carrying a
lot of money that day so she was anxious about the man’s presence and
glanced back at him when she removed money from her rear pocket to pay
for the donuts. (RT 2879-2880, 2896, 3052.)

Gilmore testified that many customers entered the shop while she
" was there, including a short, white policeman that she talked with outside
and to whom she expressed concerns about the man’s presence in the shop.
(RT 2880-2882, 2887, 2894, 2896-2897, 2923, 3090.) After talking with
the policeman, Gilmore returned to work and ate her donuts while seated in
a chair by the front window. (RT 2882-2883, 2913.)

Ms. Lao’s sister and brother-in-law, Lynne and Ty Ngov, owned the
shop and Ms. Lao often worked there alone on the weekends so her
relatives could get some rest because they worked at the shop seven days a
week.  (RT 938-939, 1708-1709, 1711, 1720, 1767, 1863-1864.)
According to Ms. Ngov, Ms. Lao was often careless and did not pay much
attention to security matters, including suspicious people in the shop. (RT
1888-1889.)

Sergeant Donald Tiller of the Los Angeles Park Police was on duty
on Saturday, October 24, 1992, and stopped at the Donut King for coffee at

about 3:40 PM. (RT 926, 929, 934, 937, 935, 937, 975, 991, 993, 1003.) 2

Tiller was a frequent customer and had gotten to know all of the people

2 Tiller told the police that day and testified at the preliminary
examination that he arrived at the donut shop at 3:15 PM. (RT 982-983,
991, 1019.) Tiiler wanted to help the Gardena Police Department solve the
case so he talked with his partner [Officer Sorrell] much later and revised
his time of arrival to about 3:40 PM, a time more consistent with the
prosecution’s theory of when the homicide was committed. (RT 982-983.)

21



who worked there. (RT 927-928, 981, 3035-3037.) That day, Tiller was in
full uniform and driving a marked black and white patrol vehicle that he
parked in front of the shop. (RT 936-937)

When Tiller entered the small shop, he noticed a man seated to his
left at a table in the shop’s customer dining area. (RT 939, 987, 1206.)
The man kept his head turned to his right so Tiller only saw the left side of

the man’s face [profile view only]. (RT 941, 942, 1206-1207.) 10 Ms.
Lao moved near the cash register when Tiller entered and they stood there
talking for about three minutes. Ms. Lao was usually a pretty quiet person
and it was unusual for her to talk with him that long. (RT 942, 945.) Tiller
turned and looked at man several times as he talked with Ms. Lao because
the man kept staring out the window and never looked at him directly. (RT
942-943.) This was suspicious behavior to Tiller because people normally
turned and looked at him in public places when he was on duty and in
uniform. (RT 942-943.) )

Tiller did not notice anything unusual about the man’s demeanor that
suggested he was under the influence of any controlled substance, but Tiller
conceded that he likely could have made such a determination if he
watched the man longer and more closely. (RT 946-948, 985, 988.) 11
Despite Tiller’s concerns about the man’s “unusual” conduct, he never
spoke with him because he felt there was no basis to detain or arrest him.

(RT 948.) When Tiller left, he saw an orange gym bag and a white

10 At trial, Tiller testified that Mr. Virgil’s left facial profile resembled
the man’s profile at the donut shop. (RT 941-942.)

11 Tiller, however, had little expertise in determining independently if
someone was under the influence. That was because he usually made that
determination if he found the person in possession of illegal drugs or the
person volunteered that he was under the influence of a certain drug. (RT
986.)
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Styrofoam cup on the table next to where the man was seated and believed

that Ms. Lao and the man were the only people in the shop. (RT 942, 948,

1988.) 12

Tiller testified that the man was wearing a dark, jacket-type shirt
[long sleeves], a dark hat and dark jeans; he appeared to be about six feet
tall and weighed 165-170 pounds; and he had a prominent goatee with
facial hair on the side of his face [“scraggly (unkempt and untrimmed)
beard”]. (RT 951-953, 974, 989, 996.) Tiller also believed the man was a
transient because he was somewhere between clean and real dirty, his hair
extended from underneath his hat [1/4 inch long], and he wore layers of
clothing. (RT 954.) According to Tiller, People’s Exhibit No. 4-A [Mr.
Virgil’s booking photograph from October 26] more resembled the person
in the donut shop, than the person depicted in People’s Exhibit No. 4-B
[Mr. Virgil’s booking photograph from November 3, 1992, after his arrest
for auto burglary]. (RT 896, 953-954, 1253, 1932-1933, 1960.) Though
Tiller was “positive” that Mr. Virgil was the man in the donut shop, he also
conceded that his identification was tentative because he only saw the
man’s general [facial] profile and never the front of his face. (RT 956-957,
1209.) Further, Tiller could not tell if the man had any smudges or smears
on the side of his face, whether the man’s nose was broad or narrow or had
a narrow bridge. (RT 1207, 1209.)

At about 6:15 PM, Tiller received a police radio broadcast directing
him to return to Van Ness Ave. and El Segundo Blvd. [the Donut King} and

12 Tiller testified that People’s Exhibit No. 19 [the orange bag was later
booked into evidence by the police] resembled the one he saw in the donut
shop that day and his in-court identification of the bag was based partly on
the fact that it was an item in evidence. (RT 951, 980, 981, 3068.)
Similarly, Tiller could only say that People’s Exhibit No. 19-A [the jacket
found on the dining room table in the Donut King] was “consistent” with
the one worn by the man in the donut shop. (RT 951-952, 996-997.)
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meet with officers from the Gardena Police Department. (RT 955.) On his
arrival, Tiller was visibly upset and told Gardena Officer Nick Pepper that
the man in the donut shop was a “male black adult, six-foot-one, 175
pounds . . . black, brown eyes, 30s, dark complexion, unkempt goatee” with
“Afro-type” facial hair that was a “little longer than average [1/4 inch].”
(RT 956, 990, 995-996, 1830-1832, 1833, 1834, 1985.) Tiller added at trial
that the man was wearing a hat, though he did not tell Pepper that important
fact. (RT 998.)

On October 24, 1992, Debra Tomiyasu went to the Girls Will Be
Girls Hair Salon to get her hair styled. (RT 1028.) While waiting for her
appointment to finish, she decided to walk to the Donut King and buy a
donut. (RT 1028, 1029, 1098, 2883-2884.) 13 (RT 1029, 1097.) As she
passed by the front window of the donut shop and looked inside, she saw an
orange duffel bag and a black Malcolm X hat on one of the customer dining
tables, but there was no one in the dining room or behind the counter. (RT
1031-1032, 1033, 1035, 1098, 1118, 1128, 1192, 1202.)

Tomiyasu activated the front entrance buzzer [it made a “ding ding”
sound] when she entered, but no one came to the front counter to assist her.
(RT 1034, 1148, 1717.) Tomiyasu called out several times in a loud voice
for assistance, but still no one responded. (RT 1034, 1037.) Tomiyasu was
in the shop for 60-90 seconds when a large, African American teenager
[DeAndre Harrison] entered the shop through the front door [the only way
in or out of the shop]. (RT 1037-1038, 1258, 1261, 1300, 3102.) The
buzzer sounded when Harrison entered, but still no one came out to assist

them. (RT 1038.)

13 Before she testified at the preliminary examination and at trial,
Tomiyasu read several newspaper articles that discussed the evidence in the
case. (RT 1099-1101, 1189-1190, 1964-1965.)
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T.omiyasu told Harrison that she had been waiting for assistance and
that probably someone was working in the back and had not heard them
enter. (RT 1038, 1129.) Harrison, however, testified differently that he
first mentioned the lack of service and Tomiyasu commented to him that
she had been waiting for assistance. (RT 1262.) Harrison decided not to
wait and returned to his car, but soon changed his mind. After returning to
the shop, Harrison repeatedly triggered the door buzzer by walking back
and forth through the doorway [Tomiyasu testified that he did this 5-6 times
and Harrison testified that he did this 3-4 »times]. (RT 1038, 1263, 1329,

1715-1717, 3102.) 14 Just after Harrison did this, Tomiyasu and Harrison
heard what sounded like muffled, continuous, high-pitched screams that
continually got louder. (RT 1038-1040, 1129, 1265-1266, 1329-1330.)
Tomiyasu and Harrison could not tell whether the screams were made by a
male or female, whether they came from inside or outside the shop, or
whether they were from children playing nearby. (RT 1039, 1265-1266,
1582-1583.) |

After the screams had gotten louder, Tomiyasu and Harrison saw an
African American male suddenly appear from the kitchen area [15-20 feet
from Harrison], walk to the customer service area behind the counter, and
stop at the cash register. (RT 1040-1042, 1269-1270.) The man did not say
anything to them, but made eye contact with Tomiyasu and Harrison who
reportedly focused on him as he walked to and stopped at the cash register,
approximately 3-4 feet from where they were standing. (RT 1040-1045,
1050, 1107, 1149-1150.) Harrison, a longtime customer at the donut shop,

was surprised and felt that something was wrong because he had only seen

14 According to Ms. Lao’s brother-in-law, Ty Ngov, someone inside the
employee’s bathroom at the rear of the shop could hear the front door
buzzer, unless the bathroom’s fan was on. (RT 1717, 1774, 1820.)
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“Chinese people working there.” (RT 1275, 1300.) According to
Tomiyasu, the man’s right hand was empty, he used his left hand to open
the drawer further, and he removed an unknown amount of money from the
drawer. (RT 1040-1045, 1050, 1150.)

At trial, Harrison was unsure about his testimony regarding the cash
register. (RT 1305, 1318, 1321-1323, 1332.) I5 He was questioned
extensively at the preliminary examination about the cash register [he
testified then that the man pushed the button to open the register], but he
could not recall that testimony at trial, even though he read his testimony
from the preliminary examination just before trial. (RT 1304-1307, 1317-
1318, 1320.) Harrison also testified that he tried to be honest when he
testified at the preliminary examination, but he might not have remembered
“some of the stuff” then and his memory of the events in question improved
over time, after he reviewed materials and talked with the prosecutor and
investigating officer. (RT 1303, 1304, 1318, 1319.) Harrison could only
say at trial that he remembered the man’s hand going into the register, the
“register just came out,” and his memory of the incident might have been
better at the preliminary examination. (RT 1318-1324.) Harrison estimated
the man took about 12, $1 bills because he only grabbed money with his
right hand from the end slot in the cash drawer. (RT, 1273-1274, 1281,

1321, 1324, 1330, 1583, 1590.) 16 Despite saying that his memory

improved after talking with the prosecutor and Sgt. Lobo about the case,

15 Harrison told an officer at the scene that he was unsure if the man
opened the register or if it was already open before he removed the money.
(RT 1346, 1527-1528.)

16 Mr. Ngov believed that not much money was taken from the register
that day. (RT 1875-1877, 1879.)

26



Harrison denied changing his testimony in response to those conversations.
(RT 1306.)

About 2-3 seconds after the man appeared and 2-5 minutes after
Tomiyasu first entered the donut shop, Tomiyasu saw a woman [Ms. Lao]
appear behind the man in the customer service area [she seemed to have
come from the same afea that the man had come from]. (RT 1040, 1042,
1047-1048, 1104, 1117-1118; 1142, 1144, 1266-1267, 1269, 1590, 1591.)
After making eye contact with Tomiyasu, Ms. Lao took several steps,
pressed the silent alarm button near the service window, and collapsed to
the floor. (RT 1040, 1048, 1057, 1267, 1680-1681, 1725, 1729-1730.)
Tomiyasu believed that Ms. Lao was the source of the earlier screams
because she screamed after making eye contact with Tomiyasu and before
she collapsed. (RT 1049.) )

Ms. Lao was fully clothed and was wearing pants, a blue shirt and an
apron that were both covered in blood, and she had an unknown white
object covered in blood wrapped around her neck. (RT 1048-1050, 1062,
1151, 1152, 1244.) Harrison focused on Ms. Lao and believed that she was
seriously injured because of the amount of blood on her clothing and the
scared look on her face. (RT 1267, 1271, 1333.)

After taking money out of the register, the man disappeared from
view, but soon reappeared when he walked into the front customer service

area through the door leading from the back employee area. (RT 1286,

1590, 1736.) 4Z Tomiyasu and Harrison reportedly saw the man for a total

I7  The door leading from the employee area to the customer area was
normally kept locked, the door could only be locked from the inside and the
Ngov’s did not have a door key, the door had to be opened and closed
manually, and employees going out to clean the customer dining area used
that door, but were supposed to lock it after returning to the employee area.
(RT 1737, 1747, 1809-1810.)
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of about 30 seconds from the time he appeared at the cash register to when
he left the shop by walking past them [2-3 feet away] and out the front
door. (RT 1042, 1045, 1052, 1054, 1104-1105, 1124, 1145-1148, 1192,
1266, 1268, 1271-1272, 1302, 1312.)

The man easily could have harmed Tomiyasu as walked past her, but
he never threatened or touched her in any way. (RT 1124.) Also, the man
made no attempt to retrieve the gym bag and hat from the table, though he
easily could have grabbed these items before he left. (RT 1202-1203.) (RT
1205.) According to Tomiyasu and Harrison, they did not see or hear
anything in the donut shop suggesting that someone other than themselves,
Ms. Lao, and the man were in the donut shop. (RT 1055, 1061, 1276-
1277.) |

After he left the donut shop with the money clenched in his right
hand, the man jogged slowly/walked fast diagonally across the strip mall’s
parking lot. (RT 1051, 1097, 1105-1106,‘ 1275, 1333-1334, 1341-1342))
Tomiyasu and Harrison followed the man out of the donut shop and
watched him for 3-4 seconds as he hurried through the parking lot and out
of sight around the corner of the Mini-Mart at the end of the L-shaped strip
mall. (RT 1055, 1106-1107, 1114, 1276, 1280, 1282, 1325.) From the
time they saw him leave the donut shop and until he disappeared from their
view, the man never turned and looked back to the donut shop. (RT 1056,
1144, 1193, 1275-1276, 1326-1328.)

After seeing Ms. Lao appear covered in blood and concluding that
the man inside the donut shop was the person who injured her, Tomiyasu
began screaming for help and ran down the sidewalk to the Girls Will Be
Girls hair salon to summon help for Ms. Lao. (RT 1047-1048, 1055, 1057,
1112, 1130, 1148-1149.) As Tomiyasu ran to call the police from the hair
salon and Harrison ran to call the police from Conway Cleaners [the

business immediately next to the Donut King], they both had their backs
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turned to the donut shop. For that reason, they could not tell if anyone left
the donut shop immediately after them and before the police and other
witnesses arrived. (RT 1058, 1059, 1113, 1194, 1280, 1282, 1283, 1327-

1328, 1990.) 18

By the time Tomiyasu was allowed into the hair salon, the 911
dispatcher was already on the phone and the first police officers were
arriving on scene so Tomiyasu did not provide much information to the
dispatcher. (RT 1058, 1059, 1111-1112, 1119-1120, 1194, 1196, 1200,
1204, 1463-1464, 1678, 1683-1684, 2882-2883, 2903-2904.) During his
911 call [the first 911 call received about the incident], Harrison described
the man in the donut shop as in his 30s, 6°2” with a thin build and a
mustache, though he also may have said the man had a full beard with a
“ruddy complexion” [dirty and scroungy looking]. (RT 1307-1310, 1344-
1345, 1536, 1666-1667, 1673, 1676, 1679.)

Tomiyasu described the man as looking like a transient with a round
face and head, dark complexion with dark, dirty-looking, shiny smudges on
his face [both sides of his jaw and cheek], “average” size nose with a thin
bridge at the top, rough, scraggly beard and mustache [several days of
growth — significantly more facial hair than Mr. Virgil had two days after
the homicide, as depicted in People’s Exhibit No. 4-A], kind of wavy, very
close shaven hair [not quo vadis length (close shaven and wavy), but close],
very thin build with a drawn-in face, 5°9” — 5’107 tall, late 20s to early 30s,
and “wild” looking eyes. (RT 1045-1046, 1052, 1053-1054, 1109, 1123,

18 Tomiyasu did testify that she could see the donut shop in her
peripheral vision as she entered the hair salon and she did not see anyone
leave the shop then. (RT 1059, 1196.) It remains, however, that another
person could have been present and left the shop while Tomiyasu and
Harrison were running away with their backs turned to the donut shop.
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1125, 1127, 1128, 1131, 1152, 1197-1198, 1962-1963, 1977.) 19
Tomiyasu testified that the man was wearing a short-sleeve, black T-shirt
with the continent of Africa on the front outlined in white with some red
colors and some writing, dark blue jeans, and dark shoes. (RT 1051-1052,
1109-1110.) Tomiyasu could not tell if the man was under the influence of
cocaine, any drug or alcohol [she did not get close enough to him to smell
his breath] and she did not see any blood on his face/person. (RT 1132,
1152-1153, 1156.)

Harrison testified that the man appeared startled by the events [his
- eyes were not real big but were kind of “medium mellowed-out eyes™] and
he initially described the man as being about 6°2” tall with a thin build and
a rough [“scroungy looking™] beard, but not necessarily a full beard [the
man had much more facial hair than Mr. Virgil had at trial (a goatee)]. (RT
1277, 1278, 1279, 1280, 1308, 1309, 1312, 1342.) 20 Also, the man had
medium brown complexion [like Harrison] and was wearing a short-sleeve
black T-shirt with the continent of Africa on the front depicted in red,
yellow and green colors and dark blue jeans. (RT 1277, 1279, 1308, 1310,
1548.) According to Harrison, the man was fairly nondescript except for

his multi-colored T-shirt. (RT 1280, 1308, 1313.) Harrison did not see

19 At trial and with Mr. Virgil sitting before her, Tomiyasu described
Mr. Virgil as being dark complected, not “dark-dark” but darker than
medium complected, with a large, broad nose, and testified that the back of
his head was identical to the back of the man’s head in the donut shop. (RT
1126, 1197-1198, 1200.) As noted above, Tomiyasu had previously
described the suspect as having only an average size nose, but testified at
trial in a way more consistent with Mr. Virgil’s appearance. (RT 1197.)

20 Harrison told the police at the scene that the man was “dark
complected” [“dark ruddy skin”]. (RT 1308-1310.) Harrison testified
differently and explained the discrepancy by saying for the first time at trial
that the man looked dark complected at the time because he seemed dirty.
(RT 1309-1310.)
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any blood on the man’s face or person [including his clothing] when the
man was two feet from him. According to Harrison, he is able to see fresh
blood on his own skin that is similar in color to Mr. Virgil’s skin. (RT
1311.) Like Tiller and Tomiyasu,‘Harrison could not tell if the man was
under the influence of alcohol or any drug when he saw him in the donut
shop. (RT 1313))

Harrison, who saw Mr. Virgil at the live lineup, changed his estimate
of Mr. Virgil’s height and build by the time of trial by testifying that Mr.
Virgil was 5°9” — 5°10” [not 6°2”] tall with a build that was not too thin
and not too big. (RT 1278, 1308.) Harrison explained that his initial
description was wrong because he had never witnessed events like those in
the donut shop and was “tripping out” at the time. (RT 1278.) Finally,
Harrison testified that his testimony at trial was more accurate than his
testimony at the preliminary examination, though he also conceded the

opposite by testifying that his prior statements may have been more

accurate. (RT 1278, 1318-1319.) 2L

2. EVENTS IMMEDIATELY AFTER THE  SUSPECTED
PERPETRATOR LEFT THE DONUT KING AND EYEWITNESS
STATEMENTS TO THE POLICE [FELIPE SANTOYO, TRINA
SIMMONS, LAVETTE GILMORE, ELLA FORD, BLANE
SCHMIDT, AND JODY SCHNABL)]

Felipe Santoyo worked at the Bates Fish Market that was in the same
strip mall as the Donut King. (RT 1211-1213.) Between 3:40 PM and 4:00
PM on October 24, 1992, he heard someone outside the Girls Will Be Girls
Hair Salon [located next to the market] yelling out for someone to call 911.

(RT 1212-1213, 1229, 1230.) After going outside in response and hearing

21  There was no expert testimony at trial concerning eyewitness
testimony generally, the effects of stress on a person’s ability to make an
accurate identification, or the effects of repetitive viewing of the same
suspect on the accuracy of an identification.

31



“Peaches” [Lavette Gilmore, a part owner of the hair salon] say that
someone was bleeding at the donut shop and the police would be called, he
ran to the donut shop to investigate and help the injured person. (RT 1214-
1215, 1230-1231, 1464-1465, 2885.) As he ran to the shop, Santoyo did
not see anyone running/hurrying though the parking lot. (RT 1235.) Trina
Simmons, another customer at Girls Will Be Girls, was looking at the donut
shop as she ran there in response to the shouts for help and she too did not
see anyone running from the shop. (RT 1442-1444,1446-1447.)

Santoyo was familiar with the interior of the donut shop because he
worked at Conway Cleaners before going to work at the Fish Market and
knew the injured woman [Ms. Lao]. When Santoyo entered, he saw Ms.
Lao lying on the floor bleeding heavily, mostly from her right side, and he
tried to make her more comfortable by retrieving some white bags and
placing them under her head. (RT 1215-1217, 1221, 1234, 1247, 1248,
1492.) Santoyo believed that Ms. Lao was very badly injured because she
was bleeding very heavily. (RT 1218, 1241, 1243-1244, 2920-2921.)

Lavette Gilmore entered the shop with Santoyo and together they
turned Ms. Lao onto her back and heard her pleas for help (RT 1220, 1238,
1247, 2885.) Ms. Lao provided no information about her attacker or what
happened and they only asked for her family’s phone number so they could
contact them about what happened to her. (RT 1221-1222, 1240, 1456,
2886, 2912.) Ms. Lao was cold and had trouble speaking, but managed to
provide a phone number that Santoyo used to. call her family from the Fish
Market. (RT 1222-1223, 1247.) During the time Gilmore was kneeling
next to Ms. Lao, she could not tell if anyone else was inside or had left the
shop. (RT 2914-2915.) '

When Santoyo returned to the shop, he saw a 40-45 year old black
woman [Ella Ford] who was wearing a black and white dress standing

outside Conway Cleaners holding many clean clothes on hangers. (RT
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1228-1229, 1233-1235, 1239, 1392, 1427, 1432, 1751.) According to
Santoyo, the woman [Ford] told him that she was inside the cleaners when
she saw a man run/hurry through the parking lot. (RT 1236-1237, 1244.)
Gardena police officers Blane Schmidt and Jody Schnabl were the
first officers on scene and arrived about a minute after the radio broadcast
about the stabbing. (RT 1477-1480, 1482, 1536-1542, 1607-1608, 1669,
1692-1693, 1701-1702, 1964, 1981-1982.) 22 Schmidt, the senior officer,
was familiar with the donut shop and Ms. Lao [Gardena police officers
often went there for coffee] and noted there were about 15-25 people at the
scene, some on the sidewalk outside the shop and some inside. Schmidt did
not see anyone running from the area with blood on their person or anyone
or who appeared suspicious. (RT 1481, 1541, 1694-1695, 1697, 1703.)
When Schmidt entered, bystanders told him that the suspected perpetrator
was last seen running eastbound through the parking lot and Schmidt
broadcast that information over the radio. (RT 1499, 1547, 1579.) 23
Schmidt told Schnabl to remain at the front door and secure the crime scene
and later to accompany Ms. Lao to the hospital. (RT 1696, 1702, 1988.)
Schmidt looked around the shop for the victim and a black woman
motioned for him to come behind the counter. (RT 1482, 1495.) Schmidt
entered the employee service area by walking down the hallway and

through a closed but unlocked door and found Ms. Lao lying on the floor

22 The detailed radio broadcast about the suspect’s description was
“male Negro adult, 30’s, six-two, thin build, mustache,” wearing a black,
short sleeve T-Shirt with continent of Africa on it and dark colored pants
running northbound on Van Ness and south of El Segundo Bivd. (RT 1538,
1546, 1548-1549, 1607-1608, 1670, 1677.)

23 Schmidt broadcast that the suspect appeared to be a transient and
was last seen running eastbound on Van Ness Ave. and south of El Segundo
Blvd. (RT 1524-1525.)
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soaked in blood with a black female [Trina Simmons] rendering first aid by
applying Vaseline to Ms. Lao’s upper body wounds. (RT 1483-1484, 1492,
1495, 1496, 1544-1545, 1552-1553, 1589.) 24 Schmidt did not notice any
blood on the floor when he walked through the doorway leading to the
employee service/counfer area. (RT 1489.) 23 Because of the nature and
severity of Ms. Lao’s injuries and the amount of blood loss, Schmidt
believed it was likely Ms. Lao would die so he attempted [unsuccessfully]
to get a statement from her. (RT 1486, 1492, 1497, 1500, 1560.) Schmidt
did not see anything around Ms. Lao’s neck and no one told him about any
such object. (RT 1589.)

Schmidt did not make a detailed record of Ms. Lao’s injuries, but
noted after paramedics arrived and exposed her injuries that she had over
10, approximately 1/2” wounds to her upper torso. (RT 1497, 1498, 1499.)
Because Schmidt believed Ms. Lao was likely to die from her injuries, he
followed his Department’s reporting protocols by notifying his Sergeant
whose responsibility it was to decide whether detectives should be
dispatched to the crime scene. (RT 1498, 1951.)

Schmidt saw no blood on the service/counter area and noted that the

cash register drawer was open 1-2 inches, but he did not check the

24 Schmidt could not recall whether the door leading from the hallway
to the employee service/counter area [depicted in People’s Exhibit Nos. 17
and 42-A] was open or closed when he arrived, but also testified that he
grabbed the door knob and turned it to open the door. (RT 1484-1486.)

25 In People’s Exhibit No. 43- B, there were traces of blood on the
floor between the doorway leading to the employee service/counter area,
but Schmidt believed those traces were boot prints made by the paramedics
who treated Ms. Lao at the scene. (RT 1489-1491.) No photographs were
taken of the reported boot prints, nor was there any attempt to preserve this
potentially critical evidence. Instead, the crime scene investigators merely
presumed that they were made by the paramedics at the scene. (RT 1946.)
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register"s contents because he did not want to disturb the crime scene. (RT
1487, 1491, 1509-1510, 1552, 1557, 1584.) After the paramedics arrived
on scene and assumed caring for Ms. Lao, Schmidt began searching for
suspects inside the shop by following a parallel trail of blood [he presumed
the trail was made by Ms. Lao] that extended from the employee
service/kitchen area where Ms. Lao had collapsed to the back [employee]

bathroom that was 37-38 feet away. (RT 1487, 1492, 1499, 1500, 1533,
1561, 1945, 1971, 1982, 1982, 3053.) 26 Schmidt did not find any

suspects and only interviewed Simmons who said that she attempted to help
Ms. Lao by providing first aid. (RT 1499, 1520, 1565, 1589.)

As Schmidt followed the continuous trail of blood from the
employee service/cash register area to the back [employee] bathroom (RT
1502, 1562, 1572, 1602), he did not see any smudges or footprints in the
blood trail and he saw a number of items adjacent to the trail that were
splattered in blood. (RT 1602.) The door leading into the employee
bathroom was closed and Schmidt noted that there was a plunger [closing]
device at the top of the door, but could not recall whether that device was
operational. (RT 1502, 1568.) 27 Instead of preserving the crime scene
intact, Schmidt decided to grab the door knob with his bare hand, tum it,

and open the door so he could look inside. Inside the bathroom, he found a

26 Like Schmidt, the investigating detectives assumed that all of the
blood at the scene came from Ms. Lao. This theory was not supported by
scientific evidence and was contrary to competent investigative practice,
especially given the defense theory that someone other than the man seen at
the cash register was present and killed Ms. Lao and recognition in the law
enforcement community that the attacker in a stabbing crime often cuts
himself and leaves blood at the scene. (RT 1941, 1945-1947, 1971-1972,
1982-1983, 2106, 2175-2177, 2197, 2373.)

27  The plunger closing device was fully operational on October 24,
1992. (RT 1739, 1774.)
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the parking lot. (RT 1354-1355, 1400-1401, 1406, 1411.) 33

Ford testified that she paid attention to the man because he almost
ran her over and it seemed odd for someone to be running in the area. (RT
1354-1355, 1359, 1415, 1436—1437.) According to Ford, the man was in
his late 20s to early 30s, approximately 5°6” tall, wearing a black shirt with
the continent of Africa on it, dark blue jeans and possibly white tennis
shoes, very short hair and his face was unshaven. (RT 1398-1399, 1437,
~ 3039-3040.) The man’s hands were at his sides and he appeared to be
clutching something in his left hand, the hand closest to her. (RT 1356-

1358, 1361-1362, 1402.) 36 Ford watched the man run diagonally across
the parking lot, away from the Donut King, until he disappeared around the

35 During her statement to the police and prosecutor years later, Ford
gave a different version and then added a completely different version when
she testified. Ford told the police and prosecutor years after the fact that
that she was putting laundry into the trunk of her car when she heard
shouting that someone had been stabbed, turned back to look at where the
shouting had come from, and saw a man walk past her. (RT 1399-1401.)
Ford explained this difference by saying that she must have been confused
when she talked with the police and the prosecutor years afier the crime.
(RT 1401.) Further, Ford attempted to explain her different statements by
saying for the first time at trial that she saw the man twice, once as she was
coming out of the cleaner’s and the man was coming out of the donut shop
and a second time when she was at her car and turned to look back in
response to the shouting about a stabbing. (RT 1399-1401, 1437-1438.)

36 The man would have been to Ford’s left if they had both left the
respective businesses at the same time, and the man’s left side [and hand]
would have been the furthest from her. (See People's Exhibit No. 15.)
After Ford’s version of the events was challenged at trial, Ford explained
that she saw the man’s left hand when at her car. (RT 1360.) Ford was
pressed about her observation and testified that the man looked back at the
shop in response to the shouting about the stabbing and his right side and
hand were closest to her when he turned and that is when she saw his left
hand [reason dictates, however, that the man’s body would have blocked
her view of the man’s left side]. (RT 1361.)
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corner of the 8-Day Mini-Mart that was at the opposite end of the L-shaped

strip mall from the Donut King. (RT 1359, 1407-1409.) 37

After Ford heard someone shouting “[h]e stabbed her. He stabbed
her” and “[c]all the police. Call the police,” she turned back towards the
donut shop and saw a young woman with curlers in her hair [Tomiyasu] run
from the donut shop to the hair salon and then a teenage male [Harrison]
run from the shop to the cleaners. (RT 1359-1360, 1362-1363, 1364, 1401-
1402, 1403, 1407, 1408, 1409-1410, 1411, 1412, 1439-1440.) 38 Ford
testified that the man turned back and looked at the donut shop after the
shouts about the stabbing and to call the police, as if to see whether anyone
was following him. (RT 1360-1362, 1402, 1408, 1411, 1413, 1422, 1433-
1434.) According to Tomiyasu and Harrison, however, the man never
turned back to look at the donut shop. (RT 1056, 1144, 1193, 1275-1276,
1326-1328.)

About 30 seconds after Tomiyasu’s screams, Ford saw people from
other businesses in the strip mall go to the donut shop and help the woman

there. (RT 1367, 1368, 1383.) After placing the laundry into the trunk of

37  Baffour Addo was inside the LaBargain Grocery across the street
from the Donut King on October 24, 1992, when he heard shouting and
looked out to see a man running past that was a medium-complected black
male, slim, 5°9” — 5°10”, weighing 150-155 pounds, wearing a short-sleeve
back T-shirt with a pattern on the front, dark jeans and tennis shoes, with a
nappy, uncombed, short Afro and unshaven with a scraggly unkempt beard.
(RT 777-782, 3046-3047.) According to Mr. Addo, Mr. Virgil fit the
description of the man he saw running past his business, except that Mr.
Virgil appeared to have been “eating well” since that time. (RT 780-781.)

38 Ford did not tell the police in January 1995 about seeing Harrison
leave the donut shop. (RT 1404-1405.) Ford testified that her recollection
of the events improved after she was placed in a patrol car with Harrison
and Tomiyasu on the day of the incident and again during her testimony at
trial, several years later. (RT 1410-1411.)
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her car, Ford walked to the intersection of Van Ness Ave. and El Segundo
Blvd. to see where the man had gone because she suspected that he was
responsible for stabbing the woman at the donut shop. (RT 1366-1367,
1411, 1412, 1414-1415, 1440.) Ford’s back was turned to the donut shop
from the time from the time she left the cleaner’s to when she turned back
to look at the donut shop in response to Tomiyasu’s shouting and during the
one minute it took her to walk from her car to the intersection to see where
the man had gone. (RT 1367, 1369, 1373, 1412-1413, 1435, 1440.)
According to Ford, the only people she saw leaving the donut shop after the
man left were two young people [Harrison and Tomiyasu]. (RT 1373,
1435.)

Ford testified that she is a poor estimator of height and described the
man in the parking lot as an African-American male, 5°5”-5°6" tall, with an
oval head and short hair [1/8-1/4” and too long to be quo vadis], a full
beard [several weeks growth] that was heavy and neat but not shaggy, 155-
160 pounds with a thin to medium build, and wearing white tennis shoes
[no blood seen on the shoes from 5-6 feet away], dark-colored jeans, a T-
shirt with African colors [red, green and orange] on the back [she did not
recall if the shirt had a design on it]. (RT 1373-1374, 1417-1418, 1419,
1420-1421, 1422, 1424-1426, 1429-1430, 1431, 1433.) Ford had a good
opportunity to view the man’s face and profile and looked at him closely
during her approximately 45-second view because it was unusual for
someone to be running from the donut shop. (RT 1359, 1415.)

At trial, Ford testified that the man did not appear to be dirty or
transient and that Mr. Virgil’s height and facial features were consistent
with the facial features of the man she saw that day. (RT 1375, 1419-1420,
1432, 1434.) In addition, Ford testified that Mr. Virgil now seemed heavier
and his facial hair was different [goatee instead of a full beard]. (RT 1375-
1376, 1432.) According to Ford, she has been mistaken before about
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thinking she knew a person, but not to the point where she actually
approached the person thinking they were someone else. (RT 1436.)

As Ford returned to the donut shop and before she looked through
the barred service window located closest to El Segundo Blvd., she did not
see anyone running across that street (RT 1380-1381, 1414, 1435-1436.)
Inside the donut shop, Ford saw a woman lying on the floor wearing a
bloody T-shirt and several woman from the beauty salon and a Hispanic
man kneeling next to the woman and trying to make her as comfortable as
possible. (RT 1381, 1382-1383, 1393.) Because seeing the injured woman
on floor made her uncomfortable, Ford left the window area, but remained
at the scene and gave a statement to police officers [Officers Pepper and
Schmidt] later that afternoon. (RT 1382, 1383, 1387, 1391, 1392, 1607,
1830.) According to Ford, her statement at the scene was a true and

accurate reflection of her belief about the man’s description. (RT 1384,

1405-1406.) 32
D. Ms. LAO’S INJURIES, TREATMENT, AND CAUSE OF DEATH

Jeff Audet, a firefighter-paramedic for the City of Gardena, was on
duty with firefighter-paramedic Doug Roberts when they were dispatched
Code 3 [lights and sirens] to the Donut King on October 24, 1992. (RT
1611-1614, 1626.) Audet had responded to 20-30 scenes where there was
considerable blood loss, but independently recalled this incident [as did
Roberts] because of the great blood loss [1200-1500 cc out of a total blood

volume of 5000-6000 cc] and the seemingly violent nature of Ms. Lao’s

39  Ford told Officer Pepper that she was some distance from the man
whom she described as a male black, six-two, 150 pounds, black hair,
brown eyes, 20s, a full beard “lightly grown,” wearing a black T-shirt with
the continent of Africa in red, green and yellow, and blue jeans and
unknown color shoes. (RT 1830-1831, 1836-1837.)
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many injﬁries. (RT 1612-1614, 1623, 1635-1636, 1641, 1642.)

The paramedics did a primary survey and noted that because Ms.
Lao had so many stab wound, they could not dress/treat each wound
separately [Audet estimated 15 wounds]. (RT 1615-1617, 1637.) Ms. Lao
was actively bleeding and had lost a great deal of blood so it was important
for the paramedics to start an IV to replace her lost blood volume. The
paramedics were unsuccessful because her blood pressure was so low and
they could not obtain venous access [the paramedics estimated that her
blood pressure was about 60 because she had a carotid pulse, but no pulses
in her arms]. (RT 1618, 1624-1625, 1636, 1637.)

Audet could not remember whether they removed Ms. Lao’s
clothing, but testified that their habit and custom are to remove all clothing

on a trauma patient so they can inspect the patient’s entire body for life

threatening injuries. (RT 1620-1621, 1637, 1643.) 40 1t took Audet and
Roberts about three minutes to arrive at the scene, they were on-scene for
about 10 minutes, and it took 9 minutes to transport Ms. Lao to the hospital.
(RT 1621, 1624, 1698.) Ms. Lao never talked with the paramedics and she
deteriorated rapidly en route to the hospital [her breathing slowed
dramatically and the paramedics had to assist her respirations]. (RT 1622,
1638, 1645.) Ms. Lao’s heart was beating at an extremely fast rate upon
arrival at the hospital, consistent with her heart’s attempt to compensate for
the blood loss by beating faster. (RT 1629-1630, 1638-1639.) Paramedic

Audet correctly surmised that Ms. Lao would die from her injures [she died

40 Officer Schnabl noted that Ms. Lao’s clothing was cut off by the
paramedics [her bloody T-shirt and bra were found at the scene] and he
recalled seeing Ms. Lao wearing underpants that appeared to be intact. (RT
1697-1698, 1861.)  Officer Schnabl later booked Ms. Lao’s bloody
clothing into evidence, after receiving those items from hospital personnel.
(RT 1700.)
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the next day despite a number of blood transfusions]. (RT 1626, 1752.)
Ogbonna Chinwah is a medical doctor and a forensic pathologist for
the Los Angeles County Coroner’s Office and performed the autopsy on
Ms. Lao. (RT 2256, 2262-2264.) According to Dr. Chinwah, Ms. Lao died
from massive blood loss caused by 30 stab wounds to various parts of her
body, some of which were defensive wounds. (RT 2264-2271, 2272-2289,
2292-2293, 2307-2308, 2311, 2313.) Most of the wounds were superficial
and not potentially lethal, but there were three wounds that would have

been fatal by themselves [Wound No. 16 to the chest/lung area and Wounds
Nos. 27 and 28 to the abdominal cavity/liver]. (RT 2290-2291.) 4L The

doctor could not discern the order of Ms. Lao’s wounds, whether the
assailant was left or right-handed, or if the knife was serrated (RT 2312-
2313, 2317-2318, 2321), but estimated that the knife was about 5/8” wide
and 5-6” long. (RT 2299-2300, 2320.) Based on Ms. Lao’s size and the
infliction of her wounds within 1-2 minutes, the doctor estimated that she

would have remained conscious for not more than a few minutes after being

stabbed. (RT‘2301, 2305-2306, 2323-2324.) 42 There was no evidence

41 Given the nature of Ms. Lao’s wounds and that she was fully clothed
when stabbed, Dr. Chinwah testified that it was unlikely that a substantial
amount of blood would have been transferred to her assailant. (RT 2308,
2329-2330.)

42 Dr. John Stroh, the Associate Director of Emergency Medicine at
Gardena Memorial Hospital, testified that under the circumstances, Ms. Lao
would have remained conscious for no more than 5 minutes after the stab
wounds were inflicted. (RT 2823-2827, 2829-2831, 2833, 2834-2835,
2842, 2844, 2854-2856.) According to Dr. Stroh, it would be customary
for a severely injured person like Ms. Lao to be transported to the nearest
hospital [Gardena Memorial in this case], but the paramedics chose to
transport her further to the nearest trauma center [Harbor General] because
the trauma center was better equipped to care for Ms. Lao under the
circumstances. (RT 2839.) ’
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that Ms. Lao was strangled or that she had been sexually assaulted. (RT
2314-2315, 2327, 2328, 2334-2335.)

E. THEFT OF RAFFLE TICKETS FROM A CAR AT THE SOUTHWEST
BOWL, THE ROBBERY AND ASSAULT WITH A DEADLY WEAPON
AGAINST SAMUEL DRAPER [COUNTS 4 AND 5], MR. VIRGIL’S
PRESENCE IN THE AREA OF THE SOUTHWEST BOWL AND THE
HiLLTOP MOTEL; AND HIS ARREST FOR SUSPECTED AUTO
BURGLARY IN GARDENA

On a Saturday morning in early to mid-October 1992, Joe Vaouli
went to see his friend, Samuel Draper, at the Southwest Bowl in Los
Angeles [the bowling alley was located several miles from the Donut
King]. (RT 1914, 2427, 2431, 2445, 2501, 2507, 3094.) In September or
October 1992, Vaouli had purchased a number of raffle tickets from Estella
Reid [his daughter’s dance instructor] for a fundraising event at her
Polynesian dance studio and a raffle ticket from one of his employees for a
fundraising event at St. Justin’s church in Anaheim. (RT 2408-2409, 2424-
2427.) According to Vaouli, he left the raffle tickets in a business folder
that he kept inside the car that he drove to the bowling alley that day. (RT
2427.) While Vaouli was inside the mechanics, shop with Draper, the
tickets and other items were stolen from his unlocked car. (RT 2427, 2434,
2436-2437, 2501.) Vaouli told Ms. Reid about the theft of the tickets, but
did not file a police report because auto break-ins were so common at the
bowling alley. (RT 2419-2422.)

Samuel [Joe] Draper was a longtime employee of the Southwest
Bowl and usually worked alone in the mechanics shop at the rear of the
bowling alley. (RT 2444-2445.) On October 31, 1992, between 1:00 - 2:00
PM, Draper was in the shop when he noticed a man standing in the
doorway. (RT 2448-2449, 2463, 2464.) Draper had seen the man several |
times inside the bowling alley [during a two-three week period before that

day] so he agreed to give the man a $1 bill from his shirt pocket when the
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man asked for bus fare. (RT 2449-2451, 2464, 2509, 2514-2515.) The
man left after taking the $1 from Draper, but returned about a minute or so
later and asked for return bus fare. (RT 2452.) Because Draper had the
remainder of his money in his wallet and he did not want to display his
wallet in front of the man, he told the man to wait so he could walk to the
rear of the shop and remove a $1 bill from his wallet. (RT 2452-2453,
2467-2468.) When he returned, he handed the man the $1 bill and then
turned back to his work. The man left, but returned a second time with a
~ clear plastic grocery bag and asked Draper to keep the bag for him. (RT
2454, 2469-2470, 2539.) Draper said to leave the bag outside and no one
would take it. (RT 2454.) The man, however, pressed Draper to take the
bag and he agreed to keep it for him. [Draper thought the bag contained
clothing]. (RT 2454, 2470, 2538-2539.) 43

After Draper placed the bag in a basket inside the shop and turned
his back to the doorway, someone grabbed Draper from behind, placed an
[right] arm around his neck while holding a knife with a single-edged blade
to his throat. (RT 2455-2456, 2461, 2470-2471, 2476, 2510, 2526-2527.)
44 Draper grabbed the man’s arm with his right hand and then in  a fist-like
grip with his left hand tried to bend or pull the knife away from his throat.
(RT 2456-2458, 2472, 2528.) According to Draper, the knife cut his

fingers and he had scars for some time, though the scars were fully healed

43 The bag remained in the shop until the owner of the bowling alley
found it and told Draper to throw it out. (RT 2539.) Draper never told the
police about the bag. (RT 2540.)

44 Draper did not see the knife, but described it as a flexible, steak-type
knife that was less than 1 inch wide and about 6 inches long. (RT 2474-
2475, 2510-2511, 2513, 2518., 2570-2571, 3076.) In an apparent attempt to
bolster the prosecution’s case against Mr. Virgil, the detective investigating
Ms. Lao’s homicide testified the knife was possibly the same one used to
kill Ms. Lao. (RT 3076.)
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by the time of trial. (RT 2456-2459, 2512, 2525.) Despite his active and

forceful resistance, the man never tried to stab Draper or intentionally cut

him with the knife. (RT 2546-2547.) 43

Draper continued struggling with the man and trying to get the knife
from his throat when the man reportedly said “Get down and I won’t hurt
you.” (RT 2457.) Draper continued struggling, but soon complied as the
man forced him to the ground and then tied his hands behind his back with
an extension cord, bound his feet with a belt, tied a rag around Draper’s
mouth so he could not call out, and took Draper’s wallet from his pants
pocket. (RT 2459-2461, 2478-2480, 2482-2483, 2531.) Because he was
not tied tightly, Draper soon managed to free himself and went to the front
counter inside the bowling alley and asked the person working there [Mike
Fredericks] to call the police because he had just been robbed. (RT 2480,
2483, 2485, 2529, 2553.) Draper’s empty wallet was found inside the shop
about a month after the incident, but it was never checked for fingerprints.
(RT 2531-2532.)

According to Draper, the man who robbed/assaulted him was
wearing a gray sweat suit with a long-sleeved, plain black shirt and baggy,
whitish-colored sweatpants that made it more difficult to determine the
man’s weight. (RT 2488, 2518-2519, 2523, 2524.) 46 Draper estimated
that the man was in his middle to late 30s, about six feet tall, weighed about
180 pounds, and had a medium build with a mustache and small goatee.

Draper identified Mr. Virgil as the man in the mechanics, shop that day and

45  The prosecutor theorized during his closing argument that Mr. Virgil
killed Ms. Lao because she resisted him. (RT 3251.)

46 Draper did not notice any colors or designs on the shirt and could not
recall if the shirt had long or short sleeves. (RT 2518-2519, 2537.)
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testified that was the last time he saw him at the bowling alley. (RT 2489,
2518, 2520, 2524, 2545, 2548, 2566-2567.)

Draper testified that Mr. Virgil’s booking photographs from
November 3, 1992 [People’s Exhibit No. 4 - B and C] best depicted how he

looked on October 31, 1992. (RT 2489-2490, 2525.) 47 Draper was
familiar with people under the influence of drugs and saw nothing during
his reported encounter with Mr. Virgil to suggest that he was under the
influence of drugs or alcohol. (RT 2490-2491, 2503.) Draper, however,
thought that Mr. Virgil’s eyes were unique because they looked like he was
half asleep, the same way he looked at trial. (RT 2503.) The person who
robbed Draper was not wide-eyed and did not have wild looking eyes. (RT
2548.)

Los Angeles County Sheriff’s Deputies Everett and Garrett arrived
within five minutes of the call about the robbery and interviewed Draper.
(RT 2485, 2529, 2665-2667.) Draper was very angry, upset and in mild
shock when interviewed and described the robber as a black male with
brown eyes and hair, approximately 6,1” tall, 180 pounds, 30-35 years old,
wearing a black sleeveless T-shirt, gray jogging pants, and perhaps a hat.
(RT 2670.) After talking with the deputies, Draper talked with Mike
Washington, a jobléss and homeless bowling hustler who lived in a car
behind the bowling alley, about what happened‘to him and Washington
expressed his belief that Mr. Virgil, who lived in an abandoned van behind
the bowling alley, might be the perpetrator. (RT 2486-2488, 2505-2507,
2508, 2554, 2562-2563, 2671, 2573, 2575-2577, 2582-2583, 2598-2599,
2607.) The deputies did not locate any suspects and did not go into the

47  Mr. Virgil was arrested for suspected auto burglary in Gardena on
November 3, 1992. The two booking photographs taken after his arrest
were introduced into evidence as People’s Exhibit Nos. 4 — B and C. (RT
1009, 1932-1933.)
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bowling alley to retrieve any items of physical evidence since this case

would be assigned to a detective for follow-up investigation. (RT 2674.) 48

Washington had seen Mr. Virgil carrying a gym bag and wearing a
Malcolm X hat that resembled the ones found in the donut shop one week
before Draper was robbed. (RT 2579-2580, 2603, 2605, 2610.)
Washington could not recall if Mr. Virgil had the gym bag with him when
he last saw him and he had never seen Mr. Virgil wearing a black shirt with
writing [or the continent of Africa] on it. (RT 2580-2581, 2587, 2603,
2609-2610.) Washington often smoked marijuana and used cocaine, but
never saw Mr. Virgil use or be under the influence of cocaine or rock
cocaine. (RT 2581-2582, 2598-2600.)

Willie and Gerole Jackson owned the nursery/daycare businesses
[Littie People and Western Boulevard Educational Center] that were
located at the back of the Southwest Bowl’s rear parking lot. (RT 2611-
2612.) About two weeks before Draper was robbed, Jackson and his wife
drove into the parking lot late at night to check their business and found
Mr. Virgil sleeping in the Jackson’s 1975 Dodge van. (RT 2615-2616.)
Jackson was concerned about Mr. Virgil’s presence, given the nature of his
business, but allowed him to remain after Mr. Virgil furnished proof of his
identity, told him he was homeless and needed a place to stay, and Jackson
concluded that Mr. Virgil posed no danger to him, his wife, or anyone
associated with his childcare businesé. (RT 2616-2620, 2628-2629, 2632-
2634,2647.)

48 According to Deputy Everett, the crimes against Draper were minor
and not noteworthy and he treated them as such during his brief, two-
minute encounter with Draper and in his brief police report. (RT 2689-
2691, 2728, 2748-2750.) Sgt. Lobo of the Gardena Police Department, the
investigating officer concerning Ms. Lao’s homicide, believed that Everett’s
minimalist approach and documentation were appropriate. (RT 3118-3119.)
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Jackson even hired Mr. Virgil to work for him, though he got upset
once because he paid Mr. Virgil in advance to rake leaves, but Mr. Virgil
disappeared for a few days and failed to complete the job. When Mr. Virgil
reappeared, he told Jackson that he had gotten arrested for an incident at St.
Francis Cabrini Church and on his own initiative finished the job for which
he had been paid. (RT 2617-2620, 2625-2627, 2629, 2632-2634, 2637,
2639, 2647-2648, 2661.) Jackson searched the van several times while Mr.

Virgil was living inside for contraband [drugs and/or weapons], but found

only clothing and discarded food containers/wrappers. (RT 2642-2646.) 42

Jackson had seen a hat in the van occupied by Mr. Virgil, but could
not say that it was the same one shown to him in court [the Malcolm X hat
seized from the donut shop]. (RT 2623-2624.) 3¢ Jackson had seen Mr.
Virgil wearing a black T-shirt with the continent of Africa on the front, but
said that such shirts were very common and popular in the community
[even his wife had one]. (RT 2623, 2635.) Jackson found it hard to believe
that Mr. Virgil would have committed the charged offenses because he
always behaved appropriately around him and his wife, he thought those
crimes were out of character, and Mr. Virgil seemed to be a lot smarter than
someone who would do such things. (RT 2629.)

Sheriff’s Detective Jacques LaBerge was assigned Draper’s case,
talked with him on the phone, and made arrangements for him to view a
sixpack, mug show-up folder. (RT 2492, 2541-2545, 2675, 2723-2725.)

49  According to Jackson, Mr. Virgil once showed him a little pocket
knife that was about 2 1/2 inches long. (RT 2642, 2652-2653.)

30 Jackson testified that Mr. Virgil had a gym bag in which he kept his
personal belongings and thought it was similar to the one shown to him in
court [People’s Exhibit No. 19, found in the donut shop], but also thought
that Mr. Virgil’s bag was blue and white and not orange like the one in
court. (RT 2649-2651, 2657, 2659-2660.)
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LaBerge learned from Draper that the suspect in his case was believed to
have lived in a van in the bowling alley’s parking lot; he learned from Mr.
Jackson that the suspect was involved in another incident being investigated
by the Sheriff’s Department [the St. Francis Cabrini Church incident]; and
he obtained Mr. Virgil’s October 26, 1992, booking photograph regarding
the church incident from Detective Cohen. (RT 2729-2731, 2757.)
LaBerge prepared a sixpack lineup with Mr. Virgil’s booking photograph
and five other photographs that he felt looked similar, but not identical
[People’s Exhibit No. 12]. (RT 2729-2731, 2733, 2761-2762.) Draper
looked at the sixpack carefully for 10-15 minutes before selecting and
identifying the person in position No. 3 [Mr. Virgil] as the person who
robbed him. (RT 2492-2496, 2519-2520, 2569-2570, 2734-2736, 2751,
2753.) 31

Draper was certain at trial that Mr. Virgil was the person who robbed
him, though he also conceded it was possible that someone other than Mr.
Virgil was the actual robber. (RT 2520-2521, 2535, 2549.) Draper
explained that Mr. Virgil was the person who asked him for bus fare and
gave him the plastic bag full of clothing to hold, but his identification of
Mr. Virgil was based also on some degree of speculation [there was only a
brief lapse of time between those events and when he was grabbed at
knifepoint, forced to the ground, and his wallet was taken so he believed
Mr. Virgil was the culprit]. (RT 2533-2535, 2551.)

Deputy Everett also testified that about three weeks before Draper’s
robbery, he and his partner had a series of contacts with Mr. Virgil and a

man named “Irwin” near the Southwest Bowl and the nearby Hilltop Motel

31 Contrary to Draper’s testimony, LaBerge testified that Draper only
viewed the sixpack photographs for 2-4 minutes, though he admitted that
Draper looked at the photographs longer than most people [the usual time is
about 30 seconds]. (RT 2735, 2759.)
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(RT 2675-2676, 2686.) The deputies never found any weapons or drugs
on Mr. Virgil, but did find auto burglary tools and a make-shift pipe used to
smoke rock cocaine. Mr. Virgil was also deemed to be under the influence
of cocaine during some of these encounters. Everett never arrested Mr.
Virgil for these offenses because they were relatively minor crimes, given
the high [violent] crime area that he patrolled. (RT 2678-2681, 2693-
2694.) Despite his reported familiarity with Mr. Virgil, Everett did not
consider him a suspect in the crimes against Draper. (RT 2688.)

Everett believed thét Mr. Virgil was homeless and testified that he
had seen him wearing a Malcolm X cap, a black T-shirt with the continent
of Africa [red, green and yellows colors | on it, and a black, zip up
sweatshirt with a hood [consistent with the description of the sweatshirt
found in the gym bag at the donut shop]. (RT 2682-2684, 2699.) The
deputy recalled that Mr. Virgil was thinner then, was always wearing the T-
shirt, and had facial hair [relatively close-shaven beard with a mustache].
(RT 2683-2684.) According to the deputy, Mr. Virgil was not seen in the
area after Draper was robbed. (RT 2685, 2699.) 32

On November 3, 1992, Alvin Duncan was driving his friend David
Akimsaya’s car and parked it behind the M&M Soul Food restaurant on
Rosecrans Blvd. in Gardena. (RT 2767-2768.)  Later that evening
[between 9-11 PM], Duncan picked up Akimsaya in his own car and they
drove to the M&M restaurant so Akimsaya could get his car. (RT 2769,
2771.) On their arrival, Akimsaya found a man [Mr. Virgil] inside his car

32 Everett testified that he would have prepared Field Identification
cards after his reported encounters with Mr. Virgil and Irwin, but he could
not locate those cards in the Sheriff’s Department’s records. (RT 2686-
2687, 2704-2705.) The deputy also claimed the he had a good recollection
of his contacts with Mr. Virgil and that he volunteered his detailed
information about Mr. Virgil to the prosecutor and Sgt. Lobo without any
prompting by them. (RT 2687, 2694, 2695, 2698-2699, 2706-2707.)
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who claimed he was homeless and needed a place to stay because it was
cold outside. (RT 2769, 2772, 2774.) After Akimsaya looked inside the
car and saw that the ignition switch had been tampered with, Mr. Virgil ran
off with Duncan and Akimsaya in close pursuit. (RT 2772-2773, 2775-
2776.)

Mr. Virgil, who seemed agile and did not appear under the influence,
ran to a nearby grocery store and sought refuge inside by saying that the
men chasing him were trying to kill him. (RT 2775-2776, 2781.) Someone
inside the store called the police who soon arrived and arrested Mr. Virgil
for suspected auto burglary. (RT 2773, 2775-2777, 2778, 2785.) Duncan
identified Mr. Virgil at trial as the man in Akimsaya’s car and testified that
he looked like the person depicted in People’s Exhibit No. 4-A [Mr.
Virgil’s booking photograph following his arrest at St. Francis Cabrini

Church on October 26]. (RT 2773, 2779, 2880.) 33

F. POLICE INVESTIGATION AND THE IDENTIFICATION PROCESS

Gardena Police Detective Bartlebaugh and another detective went to
Ms. Tomiyasu’s workplace on October 26, 1992, November 3, 1992, and
February 23, 1993, and her home on November 21, 1992, and showed her a
series of mug show-up folders containing photographs of possible suspects
[People’s Exhibit Nos. 27-30], but Tomiyasu did not make an
identification. (RT 1070-1075, 1073-1075, 1159-1164; Supp. CT II 401-
411.) With Gardena Evidence Technician Swobodzinski’s assistance,
Tomiyasu attempted unsuccessfully to reconstruct the face of the man at the
donut shbp using the Identi-Kit system. (RT 1156-1157, 2174-2175.)

33 Mr. Virgil’s booking photographs after his arrest on November 3
were People’s Exhibits 4-B and 4-C. (RT 1933-1934, 2785-2786, 2788,
2790.) Duncan explained that his memory of Mr. Virgil’s appearance that
night was affected by the lighting in the photographs. (RT 2780-2781.)
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Sergeant Hernandes Lobo supervised Gardena’s Detective Bureau.
In January 1993, Lobo assigned himself to Ms. Lao’s homicide case and in
June or July 1993 [reportedly because Bartlebaugh was busy with other
cases] removed Bartlebaugh from the case. (RT 1931-1932, 2399-2400,

2402, 2926-2927, 3081.) 34 Lobo began his investigation by following up
on the raffle tickets found in the gym bag at the Donut King — he learned
that Estella Reid sold some of the tickets to Joe Vaouli [who had them
stolen from his car at the Southwest Bowl a few days before Ms. Lao was
killed]. (RT 2402-2406, 2926, 2929.) After connecting the tickets found
inside the gym bag to the Southwest Bowl, Lobo had a fellow Gardena
police officer prepare a flier about Ms. Lao’s homicide and directed that it
be sent to all neighboring police agencies, especially the Sheriff’s
Department, Lennox Division, because the Southwest Bowl was within its
jurisdiction. (RT 2929-2931, 2932, 2935.) 32

Sheriff’s Detective Cohen, the officer who interviewed Mr. Virgil
following his arrest at St. Francis Cabrini Church, saw the flier [People’s
Exhibit No. 86] on June 25, 1993, and called the Gardena Police
Department in response to say that he might have a lead on Ms. Lao’s
homicide.  (RT 2709-2710, 2715-2717, 2719-2720, 2763-2764, 2789-
2790, 2936.) According to Cohen, he remembered that Mr. Virgil’s face
resembled the composite sketch included in the flier and that Mr. Virgil had

34 According to Lobo, patrol officers in the Gardena Police Department
were pressuring the detective bureau to solve the case. (RT 3084.)

35  The four-page flier contained a compilation of the various
descriptions given by witnesses, the composite sketch of the suspect
[People’s Exhibit Nos. 11 and 26] prepared on November 10, 1992, at
Tomiyasu’s direction, a description of the gym bag and its contents found at
the donut shop, and a photograph of those items [People’s Exhibit No. 24-
B]. (RT 1068-1069, 1134-1138, 1930-1931, 1960-1961, 2931-2934; Supp.
CT1I 384, 400.)
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a connection to the Southwest Bowl! [the raffle tickets were stolen there and
Detective LLaBerge, the investigator in Draper’s robbery/assault, told him

that Mr. Virgil also was a suspect in the crimes against Draper]. (RT 2715-
2719, 2743-2744, 3071.) 36

In response to Cohen’s call, Lobo and Gardena Detective Otake met
with Deputies Cohen and LaBerge on June 25. (RT 2936.) The deputies
provided information about the incidents at St. Francis Cabrini Church and
the Southwest Bowl and showed the Gardena officers the mug show up
folder containing Mr. Virgil’s photograph [People’s Exhibit No. 4-A] that
was shown to Joe Draper, who identified Mr. Virgil as the person who
robbed/assaulted him. (RT 2939-2938, 3071) Because Draper had marked
the folder, Lobo asked the detectives to provide him with a clean copy of
the folder and booking photograph in the same position [People’s Exhibit
No. 12 was a clean copy of the folder and booking photograph and was
provided to Lobo in September 1993]. (RT 2737, 2939, 2742, 2938-2939.)
During the meeting on June 25, Otake remembered that he interviewed Mr.
Virgil after his arrest for suspected auto burglary in Gardena on November
3, 1992. (RT 2939.)

After the meeting on June 25, Lobo returned to the Gardena Police
Department, retrieved the Polaroid photograph taken of Mr. Virgil
following his arrest on November 3, and gave it to Detective Bartlebaugh.
(RT 2939-2940.) Bartlebaugh then prepared a mug show-up folder with
Mr. Virgil’s picture and five additional photographs of black males from

36 The composite sketch depicted a person with virtually no facial hair
and Mr. Virgil had a full beard on October 27 when Cohen interviewed him
briefly. (RT 2720.) Cohen testified that his focus was on the similarity
between Mr. Virgil’s facial features and the suspect’s face in the composite
and the homicide flier provided that the suspect had facial hair. (RT 2720.)
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Gardené police records that he felt were similar in appearance to Mr. Virgil
— all had facial hair and all appeared similar in age. (RT 2940-2941.)

On June 28, 1993, Bartlebaugh and Lobo met with Debra Tomiyasu
and showed her the mug show-up folder [People’s Exhibit No. 6]
containing Mr. Virgil’s November 3 booking photograph [People’s Exhibit
No. 4-B] in Position No. 2 (RT 1076-1078, 1080, 1921, 2940-2942 CT
Supp. I1 379, 413.) 37 After Tomiyasu looked at the photographic lineup
for some time, she said that the person depicted in Position No. 2 most
looked like the man she saw in the donut shop. (RT 1078-1081, 2942.)
Tomiyasu was unsure of her identification — she said the man in Position
No. 2 was lighter in color than the man in the donut shop, his beard was
different [it was not the scraggly beard she remembered], and his face was
different because he had a “fold” across his nose [Lobo said the “fold” was
from Mr. Virgil frowning in the photograph] (RT 1134, 2942-2943; CT
Supp. [1413.) 38 |

Next, Lobo and Bartlebaugh interviewed Harrison and showed him
the same photographic lineup [People’s Exhibit No. 6]. (RT 1289, 1291,
2943, 2945.) According to Lobo, Harrison looked at all the photographs
and then said “[t]hat’s him” [the person in Position No. 2] and added that

57 Lobo denied prejudicing any of the witnesses, identifications in this
case by telling them that they should make an identification, this was a
capital case, or that Mr. Virgil was the prime suspect. (RT 3068-3069,
3075.) Lobo admitted there were news stories regarding Ms. Lao’s
homicide, but to his knowledge there were no photographs of Mr. Virgil in
the newspapers. (RT 1099-1101, 3069, 3088.)

38 Lobo conceded that eyewitnesses often make significant mistakes
regarding a suspect’s physical characteristics during the first part of an
investigation [clean shaven vs. a beard], the lighting conditions when
photographs are taken can contribute to such mistakes, and even police
officers can become confused during the identification process. (RT 3087-
3088.)
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his beard was fuller when he saw him in the donut shop. (RT 1292, 1925,
2944-2947\.) Lobo was struck by Harrison’s seemingly positive
identification after viewing the photographs for several seconds and that
reinforced his belief that Mr. Virgil killed Ms. Lao. (RT 2946-2947, 3087.)

The next day, Lobo interviewed Sgt. Tiller at the Gardena Police
Department about his observations of the suspect at the Donut King. (RT
2949, 2954.) Lobo treated Tiller like any other witness and did not tell him
about the identifications reportedly made by Tomiyasu and Harrison. (RT
965, 2949-2950.) Lobo showed Tiller People’s Exhibit No. 6 [the sixpack
containing Mr. Virgil’s November 3 booking photograph], but Tiller did
not respond even though he looked at the photographs for a long time. (RT
1007, 2950, 2951.) Tiller eventually asked to see a sixpack containing only
profile views because he only saw.a profile of the man’s face in the donut
shop. (RT 960-961, 2951.)

Lobo agreed and fairly quickly prepared a new sixpack [People’s
Exhibit No. 22-B] — the sixpack included Mr. Virgil’s profile booking
photograph following his arrest on November 3 [People’s Exhibit No. 4-C]
and profiles of four of the five other men depicted in People’s Exhibit No.
6. (RT 964, 2952-2954.) 32 Tiller took his time viewing the photographs
before saying that the person in Position No. 2 [Mr. Virgil] had the same
look as the person he remembered seeing at the donut shop]. (RT 966,
2955, 3109.) Tiller, however, was unsure of his identification because the
person in Position No. 2 had different facial hair and merely resembled the

person in the donut shop and the person in Position No. 3 was the “right
age” and had “the facial hair” that he recalled. (RT 966-967, 972-973,

39 Lobo selected a profile photograph of a different person and
substituted that photograph for the fifth person in People’s Exhibit No. 6
[Lobo believed the substitute had the same dark complexion and
approximately the same facial features as the fifth person]. (RT 2953.)
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1009, 2955-2957, 3109-3110; CT Supp. 11 393, 397.)

Between the time he showed Tiller the first and second sixpacks,
Lobo interviewed Beatriz Addo about the incident at the LaBargain
Grocery 11 days before Ms. Lao’s homicide and showed her People’s
Exhibit No. 6. (RT 700-703, 2958, 2960-2961.) Reportedly, Ms. Addo
looked at the photographs fdr about 10 seconds and then identified the
person in Position No. 2 [Mr. Virgil] as the person who robbed her. (RT
703-704, 2958-2960; CT Supp 11 378.)

On August 18, 1993, Lobo showed Lavette Gilmore People’s
Exhibit No. 6. (RT 2963-2964.) Because Gilmore could not decide
between the men in Position Nos. 1 and 2, Lobo told her to focus on her
memory of the man in the donut shop. (RT 2867-2869, 2964-2966.) After
Gilmore still could not decide between these men in People’s Exhibit No. 6,
Lobo showed her the same profile photographic lineup that he showed Sgt.
Tiller [People’s Exhibit No. 22-B]. (RT 2869, 2967.) According to Lobo,
Gilmore identified the person in Position No. 2 [Mr. Virgil] as looking
closest to the person she saw in the donut shop. (RT 2871-2872, 2968; CT
Supp 11 654.)

Based on the joint request of the prosecutor and defense counsel, a
Municipal Court Judge ordered on September 29, 1993, that a live lineup be
conducted before the preliminary examination scheduled for November
1993. (RT 12-14; CT 232-233.) The live lineup was conducted on October
19, 1993, at the Main Jail by Sheriff’s deputies who admonished the
witnesses, controlled the lighting. conditions, and conducted the actual
lineup. (RT 3038-3039, 3091-3092.) Lobo testified that the deputies
attempted to keep the lineup fair and objective and he described the process
as follows: the six subjects were directed to walk in at an even pace, they
were directed to stop and face the audience, and they were finally directed

to turn and show their profiles. (RT 3038.) Lobo testified that no one
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person was singled out or treated differently during lineup and that the
lineup was conducted “very, very evenly and formally™ in order to keep the
lineup objective. (RT 3038-3039, 3091-3092.)

Lobo had made the arrangements for Ms. Addo, Tomiyasu, Sgt.
Tiller, Harrison, Gilmore and several others [Ella Ford] to be transported in
the same police van to the live lineup. (RT 1168-1169, 2976, 2872; CT
Supp 11 383.) At the time, Tomiyasu knew that the police had someone in
custody regarding Ms. Lao’s homicide and testified that the people in the
van talked en route, but denied that anyone talked about going to the lineup
to select a suspect. (RT 1169-1170.)

At the live lineup, Ms. Addo identified the person in Position No. 4
[Mr. Virgil] and said in Spanish that “[blefore [he] had more hair and
beard.” (RT 2976.) Sgt. Tiller identified the person in Position No. 4 as
the person from the donut shop, as did Harrison who said he also
remembered Mr. Virgil’s photograph from the sixpacks shown to him and
added that Mr. Virgil “[plut on a little more weight and cut his hair shorter
and shaved his beard off.” (RT 967-971,1016-1017, 1296-1297, 1347-
1348, 2676-2977.) 80 Tomiyasu was unsure at the live lineup and could
not decide between the men in Position Nos. 1 and 4. (RT 1083-1084,
1086-1088, 1172-1174, 1184-1186 2978; CT Supp II 415.) According to

Tomiyasu, there was no discussion in the van en route back to the Gardena

60 Tiller testified that the people in the lineup were similar in height
and all had short hair, but looked substantially different because of their
facial hair — the person in Position No. 4 [Mr. Virgil] stood out because he
was the only man with a prominent goatee. (RT 1011, 1016-1017.) Tiller
also testified that Mr. Virgil was the only person in the lineup who was also
in the photographic lineups and his identification of him at the lineup, while
intended to be of the man in the donut shop, was also a confirmation of his
photographic identification. (RT 1010-1011, 1014.)
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Police Department because the witnesses were told not to discuss the
lineup. (RT 1175.)

Lobo was very concemed about Tomiyasu’s failure to make a
positive identification at the live lineup. On October 28, 1993, he decided
to show her another sixpack show-up folder [People’s Exhibit No. 12] that
contained Mr. Virgil’s October 26 booking photograph. (RT 1088-1089,
1090-1092, 2979-2980; Supp. CT II 419.) After viewing that sixpack,
Tomiyasu identified the person in Position No. 3 [Mr. Virgil] and said
“‘[t]hat’s definitely him in No. 3.”” (RT 1090-1093, 2980; Supp. CT 1I
419.) According to Tomiyasu, she was positive that the person depicted in
Position No. 3 was the man in the donut shop and explained that her
confusion at the live lineup was because Mr. Virgil appeared to have gained
weight between October 1992 and October 1993. (RT 1089-1091; CT

SuppI1417.) 61

Ms. Ford [the woman who reportedly saw the man leave the donut
shop and go past her in the parking lot] refused to attend the live lineup.
Further, she avoided contact with the police for years because she was
afraid of possible retaliation, though there was no evidence of gang

involvement and she had never been threatened by anyone. (RT 1384-

1385, 3040-3041.) 62

On eve of trial [January 6, 1995], several years after the events on
October 24, 1992, Ford gave a statement to Lobo and the prosecutor
describing the man she saw in the parking lot. (RT 1376, 1388-1389, 1396,

61 According to Lobo, he had seen Mr. Virgil twice in the Summer of
1993 and again in September 1993 and Mr. Virgil had gained weight during
that period. (RT 2978-2979.)

62 Despite her reluctance to speak with the police after the incident,

Ford did remain at the homicide scene on October 24, 1992, and gave a
statement to the police. (RT 1387.)
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1398, 3042-3043.) After her statement, Lobo showed her a sixpack show-
up folder [People’s Exhibit No. 12] that included Mr. Virgil’s booking
photograph following his arrest at St. Francis Cabrini Church on October
26, 1992 [People’s Exhibit No. 4-A]. (RT 1376-1377, 3043-3044.) Lobo
denied influencing Ford’s identification in any way. She selected the
person in Position No. 3 [Mr. Virgil] and wrote [and testified] that he most
closely resembled the person she saw outside the Donut King on the day of
Ms. Lao’s homicide. (RT 1378-1380, 1385, 1415-1416, 1428, 3044; CT
Supp. I1 429.) Ford explained that the person depicted in People’s Exhibit
No. 4-A, looked like the man in the parking lot because his beard growth
was similar, the hair on his head was cut very, very short, and his face and
head were oval. (RT 1422-1424.) Ford also testified, however, that she
had no reason to lie and her identification was tentative because of the
passage of time, though she was about 90% certain that Mr. Virgil was the
person she saw going across the parking lot. (RT 1379-1380, 1389-1390.)

Lobo and the prosecutor met with Lavette Gilmore on January 20,
1995, and the night before her testimony on March 1, 1995, to address her
failure to identify Mr. Virgil at the live lineup. (RT 2888, 2969-2971.)
Gilmore was reportedly emotional during the latter interview and said she
lied about her identification at the live lineup because her husband
encouraged her to lie so she could avoid any further involvement in the
case. (RT 2872-2875, 2890-2892, 2971-2972, 3092-3093.) According to
Gilmore, she was shown People’s Exhibit No. 6 just before her testimony
and she was more than 100% certain then that the person in Position No. 2
[Mr. Virgil] was the man she saw in the donut shop before Ms. Lao was
killed. (RT 2888-2890, 2895.)

At trial, Tomiyasu and Harrison identified Mr. Virgil as the man
they saw in the donut shop [his height was consistent with the man in the

donut shop, he appeared heavier at trial and had a goatee instead of a beard,
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and his head was shaped the same way as the man’s head in the donut
shop]. (RT 1045, 1053, 1094, 1199-1200, 1267, 1297-1299, 1314-1315,
1349.) Tomiyasu, however, conceded that at some point during the
identification process, she noticed that Mr. Virgil’s photograph repeatedly
was included in the photographic lineups and he was the only person from
the photographic lineups that was included in the live lineup. (RT 1121-
1122, 1176-1178.) Tomiyasu denied that her repeated observations of Mr.
Virgil had any effect on her certainty that he was the man she saw in the
donut shop on the day Ms. Lao was stabbed. (RT 1179, 1181, 1916-1920.)

G “SCIENTIFIC EVIDENCE” REPORTEDLY CONNECTING MR. VIRGIL
WITH THE CHARGED OFFENSES

1. EVIDENCE FROM LA BARGAIN GROCERY AND ST. FRANCIS
CABRINI CHURCH

The note written by the robber at the LaBargain Grocery store
[People’s Exhibit No. 3] and Mr. Virgil’s handwritten statement after his
arrest at St. Francis Cabrini Church on October 26, 1992 [People’s Exhibit
No. 13] were compared by Melvin Cavanaugh, a document’s examiner
from the Los Angeles County Sheriff’s Department’s, Scientific Services
Bureau. (RT 904906, 909, 2804-2805.) On January 20, 1994, Cavanaugh
concluded that the person who wrote the statement probably also wrote the
note. (RT 906, 919.) Cavanaugh was not positive, but believed there was

a “strong likelihood” that the same person wrote both documents [it was

unlikely there were different authors]. (RT 908-910, 914-918.) 63

2. CLEANING PRACTICES AT THE DoNuUT KING AND
EVIDENCE REPORTEDLY FOUND IN THE SHOP

The cleaning practices at the Donut King were important evidence

63 Cavanaugh would have liked to compare more writing samples, but
did not because of cost and other considerations. (RT 913-914, 919.)
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because of the reported testimony that Mr. Virgil’s palm print was found on
the dining room table where the suspect was seen sitting. (RT 645.)
Despite the importance of that evidence, the police failed to photograph the
print in place on the table [due to inadequate photographic equipment], the
investigating detectives allowed Mr. Ngov to return to the shop that night
and destroy all remaining evidence by cleaning the donut shop, and they
waited almost two years after the homicide before interviewing Ms. Lao’s
relatives about the cleaning procedures at the shop. (RT 1758, 1772-1773,
1778-1779, 1787-1788, 1811, 1955, 2026, 2150, 3028, 3091.)

The Donut King had many customers in the morning, including
weekends, and the dining room was usually cleaned between 11 AM and 4
PM. (RT 1727-1728, 3027.) When business was slow, employees would
clean the tables first and then would sweep and mop the dining room floor.
(RT 1741, 1764, 1865-1866.) Ms. Lao was familiar with the cleaning
practices at the shop, including cleaning the dining room tables with a wet
towel after customers got them dirty. (RT 1719, 1750, 1727-1729, 1740-
1741, 1800-1801, 1806-1807.)

The Donut King was a small, family-owned business and the days
blended together so Mr. Ngov could not say with any certainty, espec_ially
years after October 24, 1992, that anyone cleaned the customer tables on
the day Ms. Lao was killed. (RT 1762-1763, 1767, 1790-1791, 1795,
1796.) Despite that testimony, Mr. Ngov also testified that it was busy
during the morning of October 24, his wife cleaned often and they tried to
keep the shop clean to avoid problems with health inspectors, and he
recalled Ms. Lao using a mop to clean that day. (RT 1739, 1748, 1762-
1763, 1774, 1785-1786, 1790-1791, 1804-1805, 1808, 1869, 3031.)

Ms. Lao’s sister, Ms. Ngov, testified about the cleaning practices at
the Donut King, she trained Ms. Lao about how and when to clean the shop

[clean tables only when dirty], and she remembered cleaning the shop that
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day because it had been busy, though she did not recall cleaning the table

where the suspect was reported to have been seated. (RT 1865-1868.) 64
Similarly, the family only cleaned the floor in the employee bathroom when
it was dirty or messy and hardly ever cleaned the interior side of the
employee’s bathroom door because it was seldom dirty. (RT 3024-3025,
3027-3028, 3031-3032, 3034.)  After Mr. Ngov left the donut shop
between 2 PM — 3 PM on October 24, 1992, Ms. Lao was the only
employee left in the shop. (RT 1745, 1774, 3031.)

When Detective Bartlebaugh [the initial lead investigator] arrived at
the scene hours after Ms. Lao had been stabbed, he noted that the floor and
the tables in the customer dining room were clean and that there were
several items on one of the dining room tables [black hat, orange duffel
bag, and a Styrofoam cup with water inside]. (RT 1897-1899, 1911.)
Bartlebaugh also noted that the door leading to the customer bathroom was
closed but unlocked; the door leading to the back employee area [marked
“Employees Only”] was closed and locked; the office door in the employee
area was closed and locked; and the customer restroom and storage room
were clean and appeared undisturbed. (RT 1901-1902.)

Bartlebaugh also touched and opened the door leading to the
employee’s bathroom [apparently with his bare hand]. Inside, he saw a
large pool of blood, a pair of women’s shoes, and a white knotted towel on
the floor. (RT 1905-1906, 1913.) Because the employee bathroom door
had an operational, pneumatic closing device, Bartlebaugh decided to prop
the door open with a white bucket. (RT 1908.) Despite Bartlebaugh’s
belief that the stabbing occurred in the bathroom, he never told the

64  Despite her earlier testimony about whether she cleaned the table in
question on October 24, Ms. Ngov also testified she was certain that she
cleaned that table that day shortly after 10 AM. (RT 1867-1869.)
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evidence technician to check the doorknob [inside and outside] for
fingerprints. (RT 2138.) 83 Finally, even though Bartlebaugh suspected
that the person seated at the dining room table committed the homicide by
entering through the door leading from the hallway to the employee service
area [the first door on the right in People’s Exhibit No. 42-A and People’s
Exhibit No. 44], Bartlebaugh let his curiosity get the best of him by

touching and attempting to open that door before it was tested for

fingerprints. (RT 1936-1937, 1940-1941, 1947.) 66

Kim Swobodzinski was the Gardena Police Department’s crime
scene technician who worked this and other crimes scenes with Detective
Bartlebaugh and at his direction collected evidence [including latent
fingerprints] and photographed the crime scene. (RT 1601-1602, 1859,
1911-1912, 1936, 1995-1998, 2213, 2121, 2124, 2135, 3097.)
Swobodzinski had been a crime scene technician for the Gardena Police

Department for 5 1/2 years and previously worked for the Hawthorne

Police Department. (RT 1995, 2121.) 67 In her experience, crime scene

technicians are usuélly the last to arrive and the vast majority of crime

65 The failure to photograph and fingerprint that door was an oversight
and occurred because Bartlebaugh failed to provide the crime scene
technician with complete information about the crime scene. (RT 2140-
2141.)

66  Bartlebaugh also believed that this door could have been used by
employees when coming out to clean the dining room area. (RT 1945.)

67  The Gardena Police Department formerly contracted with the Los
Angeles County Sheriff’s Department to investigate homicide scenes, but
the Department decided by the time of Ms. Lao’s homicide to conduct its
own investigations, even though its resources were limited. (RT 3077-
3080.) The Sheriff’s Department was still available and could have
provided serology assistance that could have been used to identify the
perpetrator of the crimes against Ms. Lao with certainty, but Bartlebaugh
never asked for such assistance. (RT 2175, 2178, 3078-3079, 3098.)
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scenes are contaminated by the first responders on the scene [police
officers, firefighters, and paramedics]. (RT 1998.) Swobodzinski testified
that the first priority in evidence collection is to preserve the scene intact.
The collection/preservation process must be very systematic and begins
with an officer securing the scene and limiting access to necessary
personnel. Everything must be carefully recorded and photographed in
place because the importance of evidentiary items as inculpatory or
exculpatory might not be known until a later time. (RT 1998, 2211-2212,
2121-2123.)

On her arrival, Swobodzinski was directed to the customer dining
area where she saw an orange colored duffle bag, a black baseball cap, and
a Styrofoam cup on one of the tables. (RT 2011) Like Bartlebaugh,
Swobodzinski noted that the dining room tables appeared clean and free of
stains and food debris. (RT 2011, 2043, 2051-2052.) When she got close
to the table with the items on it, Swobodzinski noticed a shoelace on the
floor with several [2-3 or more] knots tied in it. (RT 2011-2012.)

Swobodzinski told Bartlebaugh that she collected a palm print from

the table where the items were found and latent fingerprints from the

employee bathroom. (RT 1954, 2023, 2024, 2025, 2038, 2053, 2209.) 68

Other than the palm print, no other identifiable fingerprints were found at

68 Consistent with her Department’s limited resources, Swobodzinski
could not photograph the palm print she reportedly found on the table in-
place because she lacked the equipment necessary for that important
purpose. (RT 2149-2150, 2192.)
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the scene, 82 including on the Styrofoam cup and the items inside the gym
bag, and Mr. Virgil was excluded as a source of the identifiable
fingerprints. (RT 2016-2023, 2030-2031, 2038-2047, 2051, 2054-2056,
2059-2060, 2099-2100, 2166, 2184-2191, 2201-2202, 2798-2799, 2803,

2807.) Z0

Swobodzinski spent a great deal of time in the employee bathroom
photographing the blood spatters, the victim’s shoes and the white towel on
the floor because Bartlebaugh suspected that the stabbing occurred there.
(RT 1983-1985.) Despite the suspicion that the person seated in the
customer service area likely committed the homicide and that he touched
doors and the cash register, the investigator did not direct Swobodzinski to
photograph the door leading from the customer dining area in the back of
the shop, check that door for fingerprints, or take possession of the cash
register and drawer so the items could be subjected to more rigorous and

determinative testing for fingerprints. (RT 2198-2199, 3096-3099.)

69  The Ngovs had employed two additional workers, a male baker and
female clerk, but neither could be located and checked for fingerprints by
the time Lobo got around to that aspect of the case. (RT 2157, 2222, 3063-
3064.) Similarly, no efforts were made to locate the regular delivery
personnel at the donut shop and compare their prints to the potentially
identifiable ones found inside the employee bathroom. (RT 2097-2098,
2203-2204, 2214-2222, 3082.) Instead, these prints were never identified
and there is no indication that they were run though federal or state
fingerprint databases for identification.

Z0 Mr. Virgil’s fingerprints were not found anywhere on or near the
cash register. (RT 2038-2039.) Though it was possible that the suspect
washed his hands after stabbing Ms. Lao and touched the employee’s
bathroom door [a wet fingerprint was found there], Swobodzinski failed to
check the cold and hot water faucets in the employee’s bathroom for
fingerprint evidence. (RT 2192-2193.) Further, Swobodzinski did not take
a detailed, enlarged photograph of the interior bathroom door [only a
photograph from a distance]. (RT 2185-2187.)
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On June 2, 1994, Swobodzinski obtained palm and fingerprints from
Mr. Virgil in court and testified that the palm print she lifted from the table
in the donut shop was made by Mr. Virgil, though she had no idea when the
print on the table would have been made. (RT 2027-2029, 2043, 2051-

2052, 2169, 2170, 2206.) ZL Initially, Swobodzinski, who had limited
training in identifying palm prints, could not identify the palm print from
the table [she was looking at it wrong] so she contacted Linda Schuetze, her
former colleague at the Hawthorne Police Department, who examined Mr.
Virgil’s known prints, compared them to the palm print, and concluded
with 100% certainty that Mr. Virgil made the palm print on the table. (RT
2048-2050, 2206-2207, 2237-2238.) Similarly, Donald Keir, a latent
fingerprint examiner for the Los Angeles County Sheriff’s Department, also
examined Mr. Virgil’s known prints, compared them to the palm print from
the table, and concluded that Mr. Virgil made the palm print found on the
table. (RT 2050, 2207, 2227-2230.)

Elizabeth Devine, a senior criminalist at the Los Angeles County
Sheriff’s Department, testified that she was one of the few criminalists in
her department with expertise in the identification of blood spatter patterns.
(RT 2336-2341.) Because she could not go to all crime scenes, Devine
would evaluate bloodstain pattern evidence on the basis of photographs and
other relevant evidence from the crime scene. (RT 2341.)

Devine was asked to investigate this case several years before trial
and viewed many crime scene photographs and reports prepared by the

investigators and Swobodzinski, the crime scene investigator from the

71 According to Swobodzinski, there is no set number of points of
comparison [characteristics] that must be found between a sample
fingerprint/palm print before an examiner can say with certainty whether
the prints were made by the same person. Instead, every identification is
based on its individual merits and supporting factors. (RT 2003-2005.)
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Gardena Police Department. (RT 2346-2347.) After viewing those
materials and talking with Swobodzinski, Devine concluded that she would
have photographed/handled the crime completely different, if she had been
called to the scene. (RT 2369, 2381.)

In this regard, she would have taken many more photographs

because there were many areas that should have been photographed in

much greater detail. (RT 2370, 2396-2397.) Z2 For example, the interior
of the bathroom should have been photographed from top to bottom; the
entire bathroom door [interior and exterior] should have been
photographed; there should have been more photographs of the hallway,
including photographs of the floor from a 90 degree angle; the footprints
reported to have been made by the paramedics should have photographed to
allow for later comparison; and random blood samples should have been

collected to determine if some of the blood came from injuries to the

attacker. (RT 2369-2374.) Z3

Based on her discussions and review of the inadequate but available
materials, Devine concluded that Ms. Lao was stabbed in the employee
bathroom and began bleeding there. (RT 2348-2350, 2376-2378, 2381,
2815.) The blood trail in the hallway leading from the employee bathroom

2 According to Devine, she talked at length with Swobodzinski who
assured her that she did not photograph other areas because they did not
contain blood, but Devine still would have photographed the scene more
extensively. (RT 2381.) '

YA Devine believed from experience that the attacker in a stabbing
crime often cuts himself’herself and that some of the blood in the parallel
blood trail leading from the employee bathroom to where Ms. Lao
collapsed could have come from an injured attacker. (RT 2373-2374.) As
a competent professional in her field, Devine assumes very little about a
crime scene and though it appeared that the blood only came from Ms. Lao,
she would not and could not say that with 100% certainty, absent serology
testing. (RT 2175, 2351, 2373-2376, 2382, 2396, 2398, 2808.)
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to where she collapsed near the area by the cash register indicated that Ms.
Lao was actively bleeding from her many wounds as she traversed that
route. (RT 2351.) Devine was unsure if the employee’s bathroom door was
open or closed when Ms. Lao was stabbed, and could only say that it was
closed at some point during the events in the bathroom [Ms. Lao must have
touched the door when she got up from the floor and that action could have
left the blood smears on the interior part of the door]. (RT 2353-2356,
2378-2380, 2813.) Devine noted that most of the drops in the bathroom
were gravitational in nature with multiple drops landing on top of each
other and concluded that Ms. Lao must have been bleeding in the bathroom
for some time before leaving. (RT 2355.)

Devine also believed that thé attacker left the employee bathroom
before Ms. Lao — there was a great deal of blood in the darkened hallway
leading from the employee bathroom to where Ms. Lao collapsed and it
would have been very difficult for someone to walk that path without
disturbing the many blood droplets there. (RT 2362.) Z4 Further, Devine
believed that Ms. Lao would have transferred some blood to the attacker,
though not a substantial amount because she saw no evidence of arterial
bleeding/spurting in the bathroom and Ms. Lao’s clothing would have
limited the amount of blood transferred. (RT 2356-2357, 2363-2364,
2386.) Finally, Devine concluded that without scientific testing, it is

difficult to see blood on dark clothing [like that worn by the attacker in this
case]. (RT 2365, 2384, 2386, 2389-2391.) 23

74 Devine also explained that the police likely would not have
disturbed the blood in the hallway because officers are trained to be very
caretful and avoid stepping in such evidence. (RT 2369.)

75 Devine believed that a layperson might see blood on an attacker,
including his hands and face, but only if they were looking for it and the
person did not go past too quickly. (RT 2384-2386.)
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DEFENSE CASE - GUILT PHASE

The Defense called no witnesses and did not introduce any evidence

during the guilt phase.

PROSECUTION CASE - PENALTY PHASE

A. FINGERPRINT EVIDENCE CONCERNING MR. VIRGIL’S PRIOR
CONVICTIONS

Kim Swobodzinski, the Gardena Police Department evidence
technician who collected evidence at the homicide scene and found Mr.
Virgil’s reported palm print on one of the tables in the dining area, was the
prosecution’s first witness at the penalty phase. (RT 3537.) Swobodzinski
compared Mr. Virgil’s fingerprints from a fingerprint card she obtained
from him in court on June 29, 1994 [People’s Exhibit No. 59], to
fingerprints contained in People’s Exhibit Nos. 101 {a 4-page document
from the California Department of Justice related to Mr. Virgil’s alleged
October 1983 conviction for burglary in Californial, 102 [booking
information related to Mr. Virgil’s alleged October 1983 burglary
conviction], and 104 [a 10-page prison packet from the State of Louisiana
relating to Mr. Virgil’s alleged conviction for commercial burglary]. (RT
3538-3540.)  Swobodzinski was unable to compare Mr. Virgil’s
fingerprints to People’s Exhibit No. 102 because the fingerprints were not
clear, but testified that the same person who made the fingerprints in
People’s Exhibit No. 59 also made the fingerprints in People’s Exhibit Nos.
101 and 104. (RT 3540-3542.)

B. OTHER VIOLENT CRIMINAL ACTIVITY — REPORTED INCIDENT
WITH BENITA RODRIGUEZ

In October 1992 Julio Montulfar and his girlfriend/wife, Benita
Rodriguez, worked together as caretakers at the Hilliop Motel in Los
Angeles. Both spoke very little English. (RT 3543-3545, 3562-3623,
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3635-3636, 3678.) They worked the night shift [8 PM — 8§ AM] and their
duties consisted of cleaning the premises and roomS, registering people at
the motel, and collecting guests, money. (RT 3545, 3563, 3636.) There
were many signs posted at the motel proclaiming that drug use and
prostitution were prohibited there. (RT 3560.) Even though Montulfar and
Rodriguez rented many rooms by the hour for cash [often to single men in
the early morning hours], they denied knowing anything about such illegal
activities being conducted at the motel. (RT 3560-3562, 3623, 3672.)
People who rented rooms filled out a card after providing a name
[identification was not always requested] and were given a room key after
paying for the room. (RT 3561, 3620.)

Montulfar met Mr. Virgil sometime in mid-October 1992 when Mr.
Virgil rented a room at the motel. (RT 3546-3547, 3549, 3624.) According
to Montulfar and Rodriguez, they saw Mr. Virgil a total of about 10 times
and concluded that he was normal, very calm and a tranquil person who
spoke very softly and communicated well with them, despite their limited
English. (RT 3551-3552, 3621, 3637, 3671, 3678.) Montulfar and Mr.
Virgil were on friendly terms and Montulfar often shared coffee or food
with Mr. Virgil, though he denied ever engaging in cocaine-related
transactions with him. (RT 3563.) Once, Mr. Virgil asked Montulfar to
order a pizza for him and offered to buy one for Montulfar and Rodriguez.
(RT 3554-3555, 3624, 3637-3638.) Z6 Rodriguez resented Montulfar’s
friendship with Mr. Virgil because she believed it interfered with his job
responsibilities at the motel. (RT 3553, 3673.)

z6 According to Montulfar, Mr. Virgil wrote a note [People’s Exhibit
No. 106] with instructions about the pizza and how he wanted it prepared
[Montulfar gave the note to Sgt. Lobo]. (RT 3630-3631.)
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Mr. Virgil occasionally asked to borrow money from Montulfar and
once borrowed $10. (RT 3548, 3564.) This was about eight days after
Montulfar first saw Mr. Virgil. (RT 3548-3549, 3622, 3673.) Mr. Virgil
insisted on leaving his Nevada driver’s license [People’s Exhibit No. 105]
as collateral for the loan, but he never repaid the loan and never retrieved
his driver’s license. (RT 3548-3550, 3625, 3632-3633, 3673.) During
some of their talks, Mr. Virgil mentioned that he had lived in Las Vegas.
(RT 3564.)

Rodriguez was cleaning one of the motel rooms on October 29,
1992, when Mr. Virgil appeared in the doorway and helped her finish
making one of the beds. (RT 3639-3640.) Mr. Virgil then asked about
Montulfar and Rodriguez replied that he was shopping and had not yet
come to work. (RT 3640.) Mr. Virgil acted normal during this encounter
and Rodriguez returned to her cleaning duties after he left. (RT 3640.)

About 10-30 minutes later, Rodriguez reportedly was cleaning
another room when she looked up to see Mr. Virgil standing in the room,
near the foot of the bed. (RT 3639-3642, 3673-3675.) Mr. Virgil was
acting completely different than he was minutes before as he pointed a
knife at her, closed the door to the room, gestured for her to be quiet, and
told her to remove the rings from her fingers and the watch from her Wrist.
(RT 3642-3645, 3674, 3690.) Mr. Virgil also asked about money in the
office and for the office key. (RT 3643-3644.) Rodriguez knelt down in
front of Mr. Virgil and pleaded for him not to kill her. As she was doing
this, Mr. Virgil quickly and snugly tied a shoelace around her left wrist,

secured it with more than one knot and directed her to put her hands behind
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her back so he could tie her up. (RT 3647, 3648, 3690.) ZZ

After. Rodriguez refused to put her hands behind her back, Mr.
Virgil said in English that she should remove her pants. (RT 3645, 3647.)
Because Rodriguez did not seem to understand his commands, Mr. Virgil
gestured for her to remove her pants by pulling on his shorts and then got
on the bed on all fours to signify the position that he wanted her to assume.
(RT 3645.) After Rodriguez refused to remove her pants and get on the
bed, Mr. Virgil reportedly stabbed her once in the chest [punctured her
lung] and then kicked her. (RT 3646.) The kick caused Rodriguez to fall
onto the floor and she concluded from Mr. Virgil’s facial expression that he
was trying to kill her and that he seemed to enjoy what he was doing to her.
(RT 3649, 3653, 3688, 3690-3691.)

Rodriguez screamed and Mr. Virgil attempted to stifle her screams
by covering her mouth with his hand as he continued attacking her. (RT
3653.) Because she was afraid for her life, Rodriguez managed to grab the
blade of the knife and break it [her fingers were badly cut in the process].
(RT 3653-3654.) Rodriguez only remembered that the knife was small [5-6
inches long] and testified that Mr. Virgil left the room, just after she broke
the blade. (RT 3655.) According to Rodriguez, she suffered significant
injuries during the attack [approximately 20 stab wounds to her body and
had many surgeries and medical complications during her lengthy hospital
stay]. (RT 3649, 3657-3663, 3669-3670, 3676, 3687-3688.)

Montulfar was inside the office’s bathroom when Rodriguez came

into the office bleeding from her face and through her shirt. She had a

77 Rodriguez could not tell if Mr. Virgil was under the influence at the
time and could only say that his actions seemed deliberate, he had an ugly
expression on his face as he looked at her, and he could have been under the
influence because people at the motel sometimes acted crazy. (RT 3671-
3672.)
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string/répe tied around her left arm. (RT 3553-3554, 3559, 3656.)
Rodriguez was having trouble breathing, felt like she was dying, and had
blurry vision from the loss of blood. Montulfar directed her to sit down so
he could question her about what happened and who attacked her. (RT
3568, 3624, 3656-3657, 3669.) Rodriguez responded that it was the man
who ordered the pizza for them about eight days before [reportedly Mr.
Virgil]. (RT 3554-3556, 3568, 3656, 3673.) Montulfar asked if that man
was still there and Rodriguez said that he left. (RT 3556, 3656.)
According to Montulfar, Mr. Virgil was not seen at the motel in the days
before or after the stabbing. (RT 3568-3569.)

Montulfar called the police and paramedics who arrived very quickly
in response to his call. (RT 3656.) After the paramedics took Rodriguez to
Martin Luther King Hospital, Montulfar gave the officers Mr. Virgil’s
driver’s license and watched them go into the room where Rodriguez was
reportedly stabbed. (RT 3556-3558, 3626-3627, 3648.) Montulfar never
went to the room, but testified that the dayshift cleaning crew gave him a

yellow envelope from the room that contained paperwork for Mr. Virgil’s

application for General Relief [welfare]. (RT 3566-3567, 3622.) 78
Montulfar gave the papers to Detective Lozano of the Los Angeles Police
Department, but was unsure if the papers shown to him in court [Defense
Exhibit No. T] were the same papers. (RT 3565-3567.)

Sgt. Lobo interviewed Rodriguez several times in 1994 about the
incident and showed her a sixpack photographic lineup. According to
Lobo, she identified Mr. Virgil as the person who stabbed her. (RT 3663-

78 If that evidence was in the room as Montulfar claimed, it defies
reason to believe that the responding officers would not have collected
evidence that reasonably could have led to the identity of the man who
attacked Rodriguez.
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3664.) Z2 During her testimony, Rodriguez refused to look at Mr. Virgil
because he tried to take her life. (RT 3691.)

C. VICTIM IMPACT TESTIMONY FROM MS. LAO’S SISTER — LYNNE
NGOV

Soy Sung Lao was 22 years old when she died and was the youngest
of three brothers and two sisters. (RT 3693.) Ms. Ngov and Ms. Lao were
very close [they were the two youngest siblings], but Ms. Lao was even
closer to Ms. Ngov’s children, five-year old Brian and three-year old Ariel
whom Ms. Lao had named. (RT 3694, 3701.) Ms. Lao was closer to the
children than Ms. Ngov and taught them how to sing and write, and the
difference between right and wrong. (RT 3694.) Ms. Lao’s death affected
Ms. Ngov and her children greatly and even though Ms. Lao was killed
years ago, Ms. Ngov thinks about her every day and every night. (RT
3694, 3702.)

Ms. Ngov, Ms. Lao, their three older brothers and grandmother fled
from Cambodia in 1975 or 1980 after the Communists took over, because
they wanted a better life and freedom. (RT 3694-3695, 3700-3701.) Their
eldest brother, who now lives in Michigan, led them and their grandmother
in a harrowing journey from Cambodia to a refugee camp in Thailand
where they lived for almost a year before arriving in the United States in

November 1980. (RT 3694-3695.) They were sponsored for admission

79 Consistent with his pattern of conducting last minute interviews, the
prosecutor interviewed Montulfar and Rodriguez on March 9, 1995, and
questioned her about the “shoelace” used to bind her wrist. (RT 3570-3595,
3678, 3691.) Though Rodriguez testified that she would never forget the
incident with Mr. Virgil, she also seemed to concede that her testimony
about the incident could have been affected by the timing of the last minute
interview. (RT 3678-3679.) According to Lobo, he had to track down
Rodriguez because she moved and did not recall the District Attorney’s
Office telling her to remain in contact. (RT 3667-3669.)
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into the United States by a church group who also arranged for them to be
granted permanent resident status. (RT 3701.) Ms. Ngov was 12 years
old when they arrived in San Diego, Ms. Lao was 10, and the brother who
led them there was 16 or 17. (RT 3695-3696.) Because their parents died
years before, the siblings were very close, took: care of each other, and lived
together in San Diego until Ms. Ngov married Ty Ngov in 1987. (RT
3696.)

When Ms. Ngov and her husband bought the Donut King in
Gardena, they moved to the Los Angeles area, close to their business. Ms.
Lao remained in San Diego until she graduated from high school. (RT
3697.) Ms. Lao then moved to Los Angeles to be closer to Ms. Ngov and
to attend the University of Southern California, after taking out a loan to
finance her education. (RT 3697, 3702.) Ms. Lao was scheduled to
graduate in May 1993 with a major in international relations and had many
friends at school and at the home she shared with a friend from Taiwan.
(RT 3697-3698, 3702.)

Ms. Ngov and her husband were home when a man called and said
that Ms. Lao had been stabbed. (RT 3698.) After learning more details
about what happened, they drove to the donut shop, but Ms. Lao had
already been transported to the hospital. (RT 3698.) Ms. Ngov saw the
blood near the front counter and remained at the shop [she called her
brother and sister to report the attack] and Mr. Ngov went to the hospital to
monitor’s Ms. Lao’s condition. (RT 3698-3699.) Ms. Ngov was sitting
with her husband when the doctor said Ms. Lao had died from her injuries
and they could see her if they wanted, or, they could just remember how
she was in life. (RT 3699-3700.)

Ms. Ngov had not sought therapy as a result of Ms. Lao’s death, but
worked hard and kept busy to avoid thinking very much about Ms. Lao.
(RT 3702.) Ms. Ngov and her husband felt guilty and responsible for Ms.
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Lao’s death because they believed she would still be alive if they had not
opened the Donut King. (RT 3702-3703.) After Ms. Lao’s death, they
moved to Orange County and now operate a Mexican fast food restaurant.

(RT 3702-3703.)

DEFENSE CASE — PENALTY PHASE

A. MR. VIRGIL’S CHILDHOOD AND FAMILY HISTORY

The defense case in mitigation consisted of testimony by two
witnesses, Mr. Virgil’s sister, Debra Virgil, and his former fiancée, Annie
Antoine.

Debra Virgil, Mr. Virgil’s older sister, testified that she was born in
Tallulah, Louisiana in 1963. (RT 3705-3706.) Their mother, Lillie Virgil,
was born on April 14, 1946, and their father is Willie Hardy. (RT 3706.)
Liltie and Willie were classmates in high school and together moved to Los
Angeles when Debra was about one year old. (RT 3706-3707.) While
Lillie was pregnant with Mr. Virgil, Willie left and returned to Louisiana.
(RT 3705-3708, 3711.) Mr. Virgil was born in Los Angeles on December
28, 1964. Lillie’s third child, Debra and Mr. Virgil’s younger, half-brother,
Dexter, was born on December 11, 1974. (RT 3705, 3727.)

Lillie supported her young family by working as a waitress at
Swan’s Café¢ in Compton. (RT 3708-3709.) Debra and Mr. Virgil often
accompanied Lillie to work and Debra testified that Mr. Virgil liked
pretending that he was playing the guitar and he got pretty good at “the
Blues.” (RT 3727.)

Debra and Mr. Virgil were close while growing up and the family
moved often, though Debra did not know why. (RT 3709.) Lillie partied
and drank a great deal, but Debra thought that Lillie did her best raising and
providing for her children. (RT 3710.) Lillie always disciplined her

children and sometimes, when she was drinking, hit them so hard with her
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hand and other objects [belt or extension cord] that she caused cuts and
welts. (RT 3710-3711.) The children always got a “whooping” when they
did something wrong and the severity of the beating depended on what they
had done. (RT 3711.) Lillie sometimes relied on AFDC funds if she was
not working or working just occasionally. (RT 3711, 3714.)

Lillie had other men in her life after Willie left and returned to
Louisiana. (RT 3711-3712.) Cosmas Ford, Dexter’s father, was one of
these men. (RT 3712, 3727.) At some point during their childhood and
consistent with her volatile and violent temper, Lillie killed someone, was
convicted of manslaughter, and sent to the Sybil Brand jail facility in Los
Angeles. (RT 3712-3713.) While Lillie was in jail, Debra and Mr. Virgil
lived with Lillie’s sister, Nora Jackson, her husband, and two children. (RT
3713.) Mr. Virgil and Debra were thrown out of the Jackson’s home one
day after Mr. Vifgil accidentally broke a lamp. (RT 3714.)

The frequent moving around and Lillie’s constant drinking and great
temper caused a great deal of instability in Debra and Mr. Virgil’s young
lives and resulted in significant violence in their home. (RT 3715-3716,
3720-3721, 3729.) Debra and Mr. Virgil sometimes had to sleep in the
same bed or even the same room when finances were tight, though they
never had to sleep on the floor, they usually had decent clothes to wear, and
there was food on the table. (RT 3718-3720, 3751.) Despite her interest in
the children attending school, Lillie did not show her children any love and
was not involved in their schooling, though she did monitor their grades
and enrollment in school. (RT 3730.) Debra tried for years to get help for
Lillie [her drinking problem], but Lillie always refused help by saying that
she did not drink that much. (RT 3765.)

As Mr. Virgil got older, he became more and more the focus of
Lillie’s anger and discipline, something that seemed to increase in intensity

because she was a severe disciplinarian. Debra recalled pleading with
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Lillie many times not to beat and punish Mr. Virgil so severely. According
to Debra, they grew up in a “terrorism[-like]” environment because of the
great and almost unpredictable violence that Lillie inflicted on her children.
(RT 3716-3717, 3765-3766.)

Lillie beat Mr. Virgil for just about anything and Debra believed that
caused Mr. Virgil a lot of anger and resentment, especially in the late 1960s
and early 1970s. (RT 3716-3717.) According to Debra, Lillie began
calling Mr. Virgil “a little jughead bastard” and telling him that he “would
turn out just like his father, no good, worthless” and “wouldn’t amount to a
hill of beans” from the time he was a young child and until he started

running away to escape from the violence against him. (RT 3766-3767,

3768.) 80 Lillie sometimes beat Mr. Virgil so badly that he bled from his
injuries and Debra suspected that Lillie did not seek medical treatment for
him because she was afraid of being arrested for child abuse. (RT 3767.)

Mr. Virgil began working at his Uncle’s gas station when he was 11
or 12 years old and always worked after that. (RT 3725, 3761, 3762.)
After that job, Mr. Virgil began working at different fast food places. He
ran away from home when he was 14 or 15 [1978-1979] because Lillie had
either “whoop[ed] him” or was about to beat him again. (RT 3724-3725.)
According to Debra, Mr. Virgil had gotten angry by that time over Lillie’s
treatment of him. (RT 3725, 3753.) '

In 1970-1971, Mr. Virgil attended the 97th Street School in Los
Angeles. (RT 3721-3722.) In 1972, Debra accidentally pushed Mr. Virgil
out of a tree and he broke his leg. (RT 3722.) Debra felt very badly about
Mr. Virgil’s injury because she and Mr. Virgil were very close. (RT 3722.)
In 1973, Mr. Virgil attended Parmalee School in East Los Angeles and was

80  Mr. Virgil’s father, Willie Hardy, is a pastor in Louisiana. (RT 3767-
3768.)
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involved in an incident at K-Mart where he put on a pair of shoes and was
stopped by a security guard when he tried to walk outside. (RT 3723.) The
incident got resolved, but Lillie punished Mr. Virgil “pretty badly.” (RT
3723.) '

In 1977, Mr. Virgil and Debra attended Brett Hart Junior High
School in Los Angeles, but they spent most of their time with relatives and
did not have outside friends. (RT 3727, 3728.) Mr. Virgil’s grades began
getting “shaky” and slipping and he seemed to be keeping secrets from
Debra, including his use of drugs. (RT 3728-3729.) Despite declining
grades in his core subjects, Mr. Virgil enjoyed music and got a B in band.
(RT 3729.)

When Mr. Virgil was 14, he had a friend named Arthur Stewart who
lived in Baldwin Hills. (RT 3731, 3754.) Once in 1979, Lillie beat Mr.
Virgil so badly with a belt buckle that he ran away to Arthur’s home. (RT
3731, 3754.) Debra later joined Mr. Virgil there because she refused “to
take another whooping” from Lillie. (RT 3731, 3754-3755.) After that
incident, Mr. Virgil and Debra were placed in a foster home for about six
months, but eventually were reunited with Lillie. (RT 3731-3732.)

In 1981 and 1982, Mr. Virgil attended Washington High School in
Los Angeles. (RT 3732.) Debra knew that Mr. Virgil’s grades were
dropping and even his grade in Band had dropped to a D. (RT 3732.) She
asked him what was going on in his life, but Mr. Virgil replied “[n]othing.”
(RT 3732-3733.) Because he was working many hours, not getting enough
sleep, and had trouble getting up to attend school, Mr. Virgil decided to
drop out of high school in the 11th [or possibly the 12th grade] when he
was 16 or 17 years old. (RT 3725-3726.) Mr. Virgil lied to Lillie by
saying that he was still enrolled in school. (RT 3726.) Lillie got really
angry when she learned that Mr. Virgil had dropped out of school. Though
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Lillie stopped beating Mr. Virgil sometime between 1980 and 1982, she
continued her verbal abuse of him. (RT 3726, 3768.)

Mr. Virgil once sang a duet and his Aunt Nora came to see him
perform and Mr. Virgil was very pleased that an adult relative had shown
some interest in him. (RT 3733.)) Mr. Virgil was living in Nora’s
household at the time, but was arrested for stealing tools out of a garage
and was sent to county jail. (RT 3733.) Shortly after his release from
county jail, Mr. Virgil moved to Louisiana and Debra followed him there in
1982 or 1983. (RT 3734.) Debra, who wanted to get out of the Los
Angeles area, moved to their parents’ hometown of Tallulah, Louisiana,
and began living with Mr. Virgil and tried to help him straighten out his
life, in part by getting him a job. (RT 3734-3735.) Mr. Virgil was smoking
marijuana then, but Debra knew nothing about him using cocaine. (RT
3735.)

In 1985, Debra moved back to California, got a job, and began living
with Lillie again. (RT 3735-3736.) Mr. Virgil was living in Shreveport,
Louisiana, and got involved with his cousin, Chester, who was a big time
cocaine user. (RT 3738.) At some point, Debra learned that Mr. Virgil had
been arrested and sentenced to prison in Louisiana for a commercial
burglary at a Budweiser beer warehouse in Shreveport. (RT 3737-3738.)
Debra often returned to Louisiana and visited Mr. Virgil in prison. (RT
3739.) Mr. Virgil was very glad to see her because they were friends, still
very close, and he did not have many other visitors. (RT 3739-3740.)

Debra was living in Hawthorne with Annie Antoine in May 1991
when Mr. Virgil was released on parole from the Louisiana State Prison
system. (RT 3740, 3750.) Eventually, Ms. Antoine became Mr. Virgil’s
fiancée and they had a child [Nigel] together. (RT 3740-3741.) Debra got
Mr. Virgil a job at a parking lot, but Mr. Virgil did not keep that job very
long. (RT 3742.) Instead, Mr. Virgil got a better job in June or July 1991
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with Closets by Design, a company that installed portable closets in homes.
(RT 3743, 3749-3750.)

Toward the end of 1991, the company relocated Mr. Virgil to Las
Vegas and, about a month later, Ms. Antoine joined him there. (RT 3745-
3746, 3760.) Before Mr. Virgil moved to Las Vegas, Ms. Antoine told
Debra that Mr. Virgil was abusing cocaine and Debra offered to take him
for treatment. (RT 3760-3761, 3765.) Mr. Virgil refused and said that he
did not need any help. (RT 3761.) Sometime after Mr. Virgil moved to
Las Vegas, Debra and their half-brother, Dexter, went to visit Mr. Virgil,
but could not find him and they soon returned to California. (RT 3746-

3747) 81

By October 1992, Debra had completely lost contact with Mr. Virgil
and had no idea where he was living. In the early part of that month,
however, Mr. Virgil called Debra at work and said he was at Lillie’s house
in Los Angeles, and they arranged to meet there later that day. (RT 3745-
3747, 3749-3750, 3762.) They visited for about 30-45 minutes and Debra
noted that althdugh Mr. Virgil was articulate and dressed well, he had lost a
great deal of weight. (RT 3748-3749.) Debra knew that something was
wrong and suspected that he was quite possibly using cocaine. (RT 3748-
3749, 3763, 3769.)

Mr. Virgil was driving a BMW and said it was his when Debra
asked about the car. (RT 3763.) Debra pressed Mr. Virgil for details, but
he refused to say more. (RT 3764.) Because Mr. Virgil respected Debra,
he would always go out of his way to hide things from her when he was

doing something wrong. (RT 3765.) Mr. Virgil did not seem like he

81 Debra was shown a copy of Mr. Virgil’s Nevada driver’s license and
testified that he looked much skinnier in that photo than he did in his
California driver’s license that was taken on June 4, 1991. (RT 3741-3742.)
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needed help so Debra did not offer him any. (RT 3764.) Debra did not see
Mr. Virgil in the remainder of October or November 1992. She had no idea
of his whereabouts or that he had been arrested for car burglary in
November 1992. He was in jail when she saw him the next time. (RT
3749-3750.)

On cross-examination, Debra testified that Lillie’s brother-in-law
and sister, Mr. and Mrs. [Mike and Annie] Sheppard, lived in the Los
Angeles area while Debra and Mr. Virgil were growing up. (RT 3755-
3756.) They were role models for the children, loved them very much, and
gave them the love that Lillie did not give them. (RT 3755-3756.) Mr.
Sheppard was Mr. Virgil’s favorite relative and Debra was Mrs. Sheppard’s
favorite. (RT 3755.) The Sheppard’s gave the children a great deal of
attention and taught them a great deal about life [there are no free rides in
life]. (RT 3755-3756.)

In addition, Dexter’s father, Mr. Ford, helped out a lot with the
children. (RT 3756-3757.) Mr. Ford never married Lillie, but stayed
around from the time Lillie was pregnant with Mr. Virgil until Dexter was
born. (RT 3757.) Debra thought of Mr. Ford as her father because he was
such a good role model and he had a good relationship with Mr. Virgil as
well. (RT 3757-3759.) According to Debra, Mr. Ford was a loving and
affectionate person and though he did not live with them, he was a close
family friend who was often at their home. (RT 3758.)

Debra stated that she and her husband [a truck driver] both work and
have no children. Debra had never been convicted of any serious crimes.
(RT 3754.) Dexter, also raised alone by Lillie, worked as a school bus
driver and before that worked at a hotel. (RT 3769-3770.) Debra
considered herself a strong, independent woman and she, like Dexter, never
got involved with smoking rock cocaine because she did not want to look

or behave like the people who are so obviously addicted. (RT 3770-3771.)
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Debra conceded that Mr. Virgil began using cocaine on his own,
neither she nor her mother ever provided him with drugs, and she never saw
him use cocaine. (RT 3759, 3765.) Debra felt that Lillie was not a bad
mother, did her best under the circumstances, and disciplined the children

when they did something wrong. (RT 3751-3752.)

B. MR. VIRGIL’'S RELATIONSHIP WITH ANNIE ANTOINE AND HIS
SON, NIGEL

Annie Antoine testified that she met Mr. Virgil in 1986 at the Gutrey
Job Corps, a one-year program they attended to learn different job skills.
(RT 3780, 3810.) Ms. Antoine was learning to become a security officer
and Mr. Virgil was learning to become a respiratory therapist. (RT 3780.)
Attendees at the Job Corps program lived in separate rooms at the
program’s facility in Torrance, sometimes four to a room. (RT 3780.)

Ms. Antoine was from Eunice, Louisiana, a small town about a four-
hour drive from Tallulah, Louisiana [Lillie’s hometown]. (RT 3781.) Ms.
Antoine was of Creole-Cajun descent and was excited to learn that Mr.
Virgil’s family was from the same part of Louisiana. (RT 3781.) During
their enrollment at the highly structured Job Corps, Mr. Virgil was and had
to be drug-free because that was a program requirement and enforced
through initial and ongoing, random drug-testing. (RT 3782, 3784.)

Ms. Antoine and Mr. Virgil developed a romantic relationship while
at the Job Corps. (RT 3783.) Mr. Virgil seemed to be good husband
material and just who Ms. Antoine was looking for because of their
common background and the fact that he treated her well. (RT 3783-3784.)
Because they had a good relationship and Mr. Virgil showed so many good
traits, they decided to have a child together. (RT 3784, 3786.)

At some point in 1986, the Job Corps sent Mr. Virgil to work at a
meat packing plant in Sioux City, Iowa. (RT 3785.) While the Job Corps

trained people for a particular career, there was no guarantee that the person
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would actually find employment in that field. (RT 3785.) Ms. Antoine,
who considered herself a fairly intelligent woman, remained at the Job
Corps because she was attending college and wanted to become a probation
officer. (RT 3786.)

In early 1987, Mr. Virgil moved from Sioux City to Shreveport,
Louisiana (RT 3787.) Ms. Antoine left the Job Corps in March 1987 and
moved to Shreveport and began living with Mr. Virgil in his apartment.
(RT 3786-3787.) At first, Mr. Virgil seemed normal, like he was at the Job
Corps, but Ms. Antoine soon noticed changes in his behavior. (RT 3787.)
Mr. Virgil was working as an asbestos remover, but was spending too
much time with his cousin, Chester, a cocaine user who Ms. Antoine felt
was a bad influence on Mr. Virgil. (RT 3788, 3814.) Ms. Antoine
expressed her feelings about Chester to Mr. Virgil, but he defended his
cousin and said he would continue to see him because he was family. (RT
3788, 3814.) Ms. Antoine questioned Mr. Virgil about what he doing with
Chester, but Mr. Virgil would only say that they were shooting pool and
drinking beer. (RT 3814-3815.)

When Ms. Antoine’s father became ill in December 1987, she left
Shreveport and returned to Eunice to care for him until his death in 1988.
(RT 3789, 3790.) By then, Mr. Virgil was a different person — he.was
covering things up and staying out until late at night, though he continued
working. He would become short with Ms. Antoine when she questioned
him about his comings and goings. (RT 3789.) Ms. Antoine never saw Mr.
Virgil use cocaine and never even suspected that he was using that drug.
(RT 3790.) According to Ms. Antoine, Shreveport is a large city with many
of the same problems that plague Los Angeles. (RT 3791.)

Ms. Antoine maintained contact with Mr. Virgil by mail and
telephone while she cared for her father. (RT 3791.) Mr. Virgil said he

still cared for Ms. Antoine, but she noticed great changes in him and he told
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her that he did not want her to return. (RT 3791.) Ms. Antoine believed
that Mr. Virgil was truthful when he said that he still cared for her, but she
suspected that Chester continued to have a negative influence on him and
that was why Mr. Virgil did not want her to return to Shreveport. (RT
3791-3792.)

Ms. Antoine was still living in Eunice when she learned that Mr.
Virgil had been arrested for burglary in Shreveport and committed to
Louisiana State Prison. (RT 3792.) Ms. Antoine moved to McKinney,
Texas, after her father died and she enrolled in the Job Corps program there
with the goal of becoming a nurse. (RT 3792.) Ms. Antoine left McKinney
in 1989 and transferred to another Job Corps program. (RT 3792-3793.)
Ms. Antoine maintained regular and frequent contact with Mr. Virgil while
he was in prison and despite his criminal transgression and drug use, she
felt that he had enough redeeming qualities for them to marry. (RT 3783-
3784, 3793.) By the time Mr. Virgil was released on parole in May 1991,
Ms. Antoine had moved to Los Angeles and was living with Mr. Virgil’s
sister, Debra. (RT 3794.)

In May 1991, Mr. Virgil returned to Los Angeles, moved into the
apartment with Ms. Antoine and Debra, and began working as a parking lot
attendant [Debra had gotten him the job]. (RT 3794-3795.) Soon after his
arrival in Los Angeles, Mr. Virgil got another job with a company called
Closets by Design and worked both jobs while living with Debra and Ms.
Antoine. (RT 3795-3796.) Mr. Virgil looked healthy and seemed happy
and normal. (RT 3796.)

In July 1991, Ms. Antoine and Mr. Virgil moved into their own
apartment in the Los Angeles area. Ms. Antoine saw no evidence that Mr.
Virgil was a different person or using drugs. (RT 3796.) Mr. Virgil
maintained regular contact with his parole officer. (RT 3823.) But, by
October 1991, Ms. Antoine noticed changes in Mr. Virgil that very much
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conceméd her. (RT 3797-3798, 3801-3802.) Ms. Antoine had no idea
whether Mr. Virgil was using drugs in Los Angeles, but she knew that he
had lost a significant amount of weight and was having mood and
personality changes. (RT 3816.)

At some point in November 1991, Ms. Antoine had a miscarriage
[her second] and was hospitalized for five days. On the day she was
released from the hospital, she called Mr. Virgil for a ride home, but he
never showed up. (RT 3798, 3801, 3824, 3825.) Ms. Antoine waited at
the hospital for several hours and finally took a cab. She was angry when
she arrived home and found Mr. Virgil there, asleep on the couch. (RT
3798-3799, 3824.) Ms. Antoine began yelling at Mr. Virgil and demanded
to know why he had not given her a ride. (RT 3799, 3824.) Mr. Virgil
claimed to have fallen asleep, but Ms. Antoine noticed that he looked and
talked differently. Ms. Antoine had no idea whether or not he was under
the influence of drugs. (RT 3799, 3824-3825.) Ms. Antoine became so
angry at Mr. Virgil because of his behavior and what he said to her that she
pulled out a box cutter that she carriéd for self-protection and cut Mr.
Virgil’s shoulder. (RT 3800, 3824-3825.) Mr. Virgil was seriously injured
and required stitches, buf he just stood there and never attempted to harm
Ms. Antoine in response to her attack (RT 3800-3801.) Ms. Antoine was a
woman of great patience and she forgave Mr. Virgil. (RT 3801.)

Around December 1991, Mr. Virgil was transferred to Las Vegas by
his employer, Closets by Design, and, about two weeks later, Ms. Antoine
joined him there. (RT 3801.) Ms. Antoine was shocked when she arrived
because Mr. Virgil was really thin and seemed like different person because
he was having frequent and dramatic mood swings. (RT 3802.) Mr. Virgil
refused to talk about what was happening with him, and Ms. Antoine, who
had little or no experience with drugs and their effects, naively believed

that his weight loss and different behavior was because she had not been
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there to cook and care for him. (RT 3802.) Mr. Virgil worked for Closets
by Design for a period of time and then began working at different jobs.
(RT 3803.) Mr. Virgil’s sister and brother, Debra and Dexter, visited them
in Las Vegas, but they eventually lost contact with Mr. Virgil. (RT 3812.)

Ms. Antoine’s relationship with Mr. Virgil continued to deteriorate,
but Ms. Antoine remained hopeful that his goodness and responsibility
would resurface and they would return to the trusting, stable and loving
relationship that they had together. (RT 3803-3804, 3818.) Mr. Virgil
often assured Ms. Antoine that he still loved her, but he began staying out
all night and disappearing for days at a time. (RT 3804.) Ms. Antoine was
concerned that Mr. Virgil was having an affair and confronted him with her
suspicions. RT 3804.) Mr. Virgil replied that he was having an affair and
“her name is cocaine.” (RT 3804.)

After Mr. Virgil disclosed his addiction to cocaine, Ms. Antoine
offered to help him, if he wanted help to beat his addiction. (RT 3804,
3815.) Mr. Virgil replied that he needed help, but Ms. Antoine never told
him to stop using drugs and she had no idea if he ever sought or obtained
help. (RT 3815.) As Mr. Virgil’s drug addiction took greater hold of him,
he became more unwilling to talk with Ms. Antoine, despite her continued
efforts to have him get help for his drug preblem. (RT 3805.) One
evening in January 1992, Ms. Antoine came home and found that all of
their property, except for the kitchen table, was missing from their
apartment. (RT 3798, 3805.) Ms. Antoine believed that Mr. Virgil’s
problem with drugs was responsible for the missing property. (RT 3805.)

Nevertheless, Ms. Antoine continued to stand by Mr. Virgil for the
first few months of 1992. (RT 3805-3806.) In May 1992, Ms. Antoine had
become so upset and despondent about her relationship with Mr. Virgil that
she decided to leave him and moved to Salt Lake City, Utah to live with her
sister who had become ill. (RT 3806, 3813, 3826-3827.) Ms. Antoine did
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not fear that Mr. Virgil would harm her. Instead, she concluded that she
had to leave him because she could no longer compete with cocaine for his
affections and she could no longer tolerate living with someone whose life
had been taken over by drugs. Ms. Antoine lost contact with Mr. Virgil
after she left Las Vegas, partly because she no longer had his address. (RT
3826-3828.)

In June 1992, Ms. Antoine was living in Salt Lake City when she
learned that she was pregnant with Mr. Virgil’s child. (RT 3806-3807,
3811.) Their son, Nigel Antoine, was born in Salt Lake City in February
1993 and Ms. Antoine remained there until November 1994 when she
returned to Los Angeles. (RT 3806-3807, 3809, 3826.) After her return to
Los Angeles, Ms. Antoine contacted Mr. Virgil’s sister, Debra, told her
about Nigel’s birth, and asked about Mr. Virgil’s whereabouts. (RT 3806-
3807, 3811.) Ms. Antoine gave Debra a photograph of Nigel and said
“yes” when Debra asked if she could tell Mr. Virgil about his son.
Thereafter, Ms. Antoine began corresponding with Mr. Virgil around April
1993 while he was in jail. (RT 3807, 3812, 3826-3827.)

Someone other than Ms. Antoine told Mr. Virgil that he was Nigel’s
father and Ms. Antoine testified that Nigel resembled his father. (RT 3807-
3808.) According to Ms. Antoine, she could not tell Mr. Virgil about her
pregnancy earlier because she did not know his whereabouts, though she
tried to locate him and maintained contact with his family. (RT 3811,
3813, 3814.) According to Ms. Antoine, Mr. Virgil learned on a Friday
about having a son and wrote her a letter almost immediately. (RT 3812-
3813.)

Ms. Antoine sent Mr. Virgil pictures of Nigel as he was growing up
and Mr. Virgil responded by offering his family’s assistance if Ms. Antoine
needed help with the baby. (RT 3808.) Mr. Virgil was very proud that he

was the father of such a cute baby. He was interested in Nigel’s welfare,
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and arranged for his family to help Ms. Antoine care for his infant son.
(RT 3808.) Ms. Antoine maintained contact with Mr. Virgil, through
letters and visits, while he was in jail. (RT 3809.)

Ms. Antoine loved Mr. Virgil when they lived together and still
loved him at the time she testified on his behalf at the penalty phase. (RT
3810.) Despite his drug addiction and legal travails, Ms. Antoine believed
that Mr. Virgil would be a good and loving father to Nigel and would have
been a good provider because he was able-bodied and worked hard by
holding down multiple jobs. (RT 3813, 3819, 3821, 3828.) Ms. Antoine
was not familiar with how people looked when they were under the
influence of drugs, but testified that Mr. Virgil never hit her or threatened
her with violence, even at the worst times of their relationship. (RT 3819.)

During cross-examination, Ms. Antoine testified that she had no idea
what Mr. Virgil was doing when he lived on the streets and she was
shocked to learn the facts of the case that led to his conviction for murder.
(RT 3820.) Ms. Antoine was also greatly surprised to learn about Mr.
Virgil’s conduct with Benita Rodriguez, whom he reportedly stabbed
approximately 20 times after killing Ms. Lao. (RT 3820.) Ms. Antoine
also conceded that she never saw anyone force Mr. Virgil to use drugs and

that he did so on his own. (RT 3821-3822.)
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GUILT PHASE

ARGUMENTS OF LAW

THE MANY PROCEEDINGS CONDUCTED OUT OF MR.
VIRGIL’S PRESENCE DURING HIS TRIAL VIOLATED HIS
RIGHTS TO BE PRESENT AND ASSIST IN HIS DEFENSE AND
AFFECTED THE RELIABILITY OF THE PROCEEDINGS AND
REQUIRE THE REVERSAL OF THE ENTIRE JUDGMENT

A. INTRODUCTION

In the present case, the trial court conducted many hearings out of
Mr. Virgil’s presence that violated his rights, under the Fifth, Sixth, Eighth,
and Fourteenth Amendments to the United States Constitution, the
analogous provision of the California Constitution. and the relevant
California statutory provisions to be present at all critical stages of his trial.
These proceedings involved jury voir dire, the court’s later inquiry into the
ability of several jurors to remain fair and impartial during trial, the
disclosure that one juror had out-of-court contact with the prosecutor and
investigating officer, and a series of rulings that involved questions about
defense counsel’s performance and the prosecutor’s conduct during trial.
Under the circumstances, the many proceedings conducted outside of Mr.
Virgil’s presence violated his federal and state constitutional and statutory
rights to be present at all critical stages of his trial and require the reversal

of the entire judgment.
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B. MR. VIRGIL’S ABSENCE AT CRITICAL PORTIONS OF HIS TRIAL

1. THE TRIAL COURT DENIED DEFENSE COUNSEL’S REQUEST
THAT ALL CHALLENGES FOR CAUSE BE MADE IN OPEN
COURT AND ADOPTED A PROCEDURE WHERE ONLY THE
COURT, COUNSEL, AND THE COURT REPORTER WEARING
A HEADSET COULD HEAR THE DISCUSSION

When the court and parties discussed jury selection procedures,
defense counsel asked that challenges for cause be made in open court.
(RT 22.) The trial court refused counsel’s request and ruled that all
challenges for cause be handled at the sidebar. (RT 22.) 82 Consistent with
its ruling, the court conducted the proceedings on challenges for cause out
of the “presence” of everyone in the courtroom other than the court,
counsel, and the court reporter, who was given a headset so she could hear
the proceedings. (RT 22.) Utilizing that procedure, the court heard and
ruled on eight challenges for cause. 83 (RT 372-373, 383-386, 473, 485-
486. 527-530, 542-547, 566-567, 567-571, 582-585 ) Mr. Virgil never

waived his right to be present at these proceedings. (RT 22-23.) 84

82 Despite that ruling, the court identified 10 jurors that it wanted to
examine in open court, but out of the presence of other prospective jurors.
(RT 116-117.) During that examination, the prosecution made five
challenges for cause, four of which were sustained, and the defense made
four challenges for cause, all of which were sustained. (RT 118-121, 122-
130, 130-134, 134-138, 138-141, 141-145, 145-148, 149-156, 157-162,
163-175.)

33 Out of Mr. Virgil’s “presence,” the trial court granted all of the
prosecution’s challenges for cause (RT 372-373, 566-567, 571), granted
three defense challenges (RT 472, 485. 527-529, 542-547), and denied three
defense challenges. (RT 383-386, 567-571, 582-585.)

84 In contrast, Mr. Virgil was advised of and waived his right to be
present at the hardship screening of prospective jurors, but his waiver was
limited to that part of his trial. (RT 18-19.)
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Finally, the record reflects that defense counsel did not have an opportunity
to consult with Mr. Virgil about the challenges for cause before they were
made and discussed, except for the one involving prospective alternate
juror Tracey Saunders. Because Mr. Virgil recognized Saunders from her
work as a nurse at the Main Jail where he was housed during trial, he was
able to advise defense counsel of that important information that led to the

challenge for cause against her. (RT 22, 370-373, 382-386, 473, 485, 527-
529, 542-547, 563-571, 585-585.) 83

2. JURY VOIR DIRE THAT WAS CONDUCTED OQUTSIDE OF MR.
VIRGIL’S PRESENCE

During the trial court’s questioning of prospective juror Feliberta
Jauregui, the trial court asked her to come to the sidebar to be questioned
about her juror questionnaire and whether she would always vote for the
death penalty. (RT 273.) According to Jauregui, she made a “mistake” in
her questionnaire by saying that she would always vote for the death
penalty. Instead, she would base her decision on the evidence introduced in
the case. (RT 274.) The prosecutor and defense counsel questioned the
juror more about her “mistake” and views on the death penalty and she was
eventually seated as a regular juror. (RT 275-277.)

After prospective juror Nina Muns was questioned about her views
regarding the death penalty, the trial court called counsel to the sidebar and
asked if both counsel were willing to stipulate to her being excused because
of her views regarding the death penalty [she did not think she could decide
whether someone should live or die]. (RT 369.) The juror was excused

after both counsel stipulated. (RT 370.)

85 The trial court’s denial of that challenge is raised below in Argument
11.
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D‘uring the questioning of prospective juror William Mosby [the
foreperson during the guilt and penalty phases], the court asked him to
approach the sidebar so he could be questioned about his prior conviction
for driving under the influence. (RT 425.) During the sidebar conference,
Mosby disclosed that he was a “drunk, obnoxious college student,” he was
treated as such by “everyone involved,” and he harbored no resentment
because of the incident. (RT 425-426.)

After the court and counsel questioned prospective juror Sandra
Morrison, defense counsel indicated in open court that he wanted to
challenge the juror for cause. (RT 473.) The court replied that this needed
to be discussed at the sidebar. (RT 473.) Before it ruled on the defense
challenge for cause at the sidebar, the trial court ruled that both counsel
were “officially out of time” and could no longer question jurors directly.
(RT 485.)

While questioning prospective alternate juror John Bruins, the court
asked him to come to the side bar. (RT 507.) There, the court discussed
Bruins’ disclosure in his questionnaire that he was abused as a child and
Bruins added that he told his parents about the abuse, but they did nothing
to help him. (RT 507-508.) According to Bruins, he was unhappy about
how things were handled, the perpetrator [his Uncle] was now deceased,
and he did not believe that an abusive childhood would extenuate the
circumstances of a crime. (RT 508-509.)

Bruins also discussed his juror questionnaire where he said that a
person who Kkills during a robbery forfeits his right to live. Despite that
statement, Bruins also said he would not choose death automatically and
would weigh the circumstances. Bruins conceded that his responses to
these important and critical questions were contradictory. Bruins attempted
to clarify these contradictions by saying he would consider life without

possibility of parole as a punishment, but would lean very strongly towards
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death if the killing was vicious. Finally, Bruins took offense at defense
counsel’s questioning because he felt counsel was trying to lead him “down
the garden path” [by suggesting that he would automatically choose death].
(RT 508-514.) 86

During the questioning of prospective alternate juror Richard Sena,
the trial court asked him to approach the side bar. (RT 522.) In his
questionnaire, the juror had said that he doubted whether he could be fair
and impartial in Mr. Virgil’s case because he believed his brother was
“railroaded” by his Deputy Public Defender and Mr. Virgil was being
represented by the Public Defender’s Office. (RT 523-524.) Eventually,
the juror indicated that he would not feel comfortable serving as a juror in a
death penalty case and he was excused upon the agreement of counsel. (RT
525-526.)

After the 12-person jury had been sworn and during the selection of
alternate jurors, Roberto Staben [Juror No. 2 (RT 176)], asked permission
to address the court and was directed to come to the sidebar. (RT 530.)
According to Staben, he learned the day before [February 7, 1995] that he
was “very familiar with the location of the donut shop and the bowling
alley. Due to a fact from my employment, I have been visiting that location
several times.” (RT 530.)

In this regard, Staben told the court that he had been to the donut
shop twice, the bowling alley once, and his nephew got carjacked at the
comner of Van Ness Ave. and El Segundo Blvd. [where the Donut King was
located] about a year and a half before the trial. (RT 531.) When asked
why he did not provide that important information earlier, Staben explained

that he was “talking about it [the case] yesterday — last night” and learned

86 Defense counsel later used a peremptory challenge to excuse Mr.
Bruins. (RT 572.)
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from relatives, including some who owned businesses in the area, that the
Donut King was in a high crime area where robberies were common. (RT
531-532.) The court directed Staben to return to his seat in the jury box
and addressed counsel about Staben’s belated disclosures. (RT 532.)

The prosecutor spoke first and said that Staben withheld information
during voir dire because the addresses of the Donut King and Southwest
Bowl were disclosed in the juror questionnaire [Question 42(b) and (c)] and
both locations had been mentioned during general voir dire. (RT 532-533.)
Defense counsel added that both counsel were not only quite upset over
Staben’s revelations, but were also prepared to excused him by stipulation.
According to defense counsel, the only question was how to replace him
because the jury had been sworn. (RT 487, 533.)

Defense counsel asked how the court wanted to proceed and whether
the court would replace Staben by “call[ing] the next alternate.” (RT 533.)
According to the court, the next alternate would be Ms. Ehiemua, defense
counsel agreed to accept that juror, but the prosecutor indicated that he
would exercise a peremptory challenge against her. (RT 533.) Defense
counsel asked if the court would consider substituting Ms. Ehiemua and
then giving each side a peremptory challenge. (RT 533.) The court ruled
that Staben was not very candid during voir dire, it would remove him from
the jury, and it would give each party one additional peremptory challenge
to select his replacement. (RT 533-534.) Defense counsel concluded by
saying that if the court called the next juror in sequence, Harriet Perkins,

the defense would not exercise its one additional peremptory challenge

against her. (RT 534.) 87 All of the proceedings involving the discharge

87  The 12-person jury was sworn after the prosecutor exercised his one
allotted peremptory challenge against Ms. Ehiemua and defense counsel
accepted the jury without exercising his allotted peremptory challenge
against Ms. Perkins. (RT 534-535.)
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of Juror, Staben, the procedure for replacing him, and the ultimate selection
of Juror Perkins as a regular juror were done at the sidebar and out of Mr.
Virgil’s presence. (RT 530-534.)

When the selection of alternate jurors resumed, the court called
prospective alternate juror Gladys Flair to the sidebar. (RT 535-536.) The
court asked about her pending vacation and the juror replied that she and
her husband were planning a trip to New Orleans to care for her husband’s
90-year old mother. (RT 536.) Both counsel stipulated to excuse the juror.
(RT 536-538.)

During the questioning of prospective alternate juror Duvall Green,
the court asked him to approach the sidebar. There, Green disclosed and
discussed the abuse committed against him by his alcoholic father. (RT
551-552.) In addition, Green discussed his criminal history and prior
convictions for driving under the influence and joyriding. (RT 553.)
Defense counsel asked to question Green further after he indicated he could
be fair to both sides, but the court refused by saying that both counsel were
out of time. (RT 553.) &8 ’

While still at the sidebar, the prosecutor exercised a challenge for
cause against prospective alternate juror Janice Smith because of her views
about the death penalty. (RT 566-567.) Defense counsel asked for an
opportunity to question Smith and rehabilitate her, but the court refused and
granted the prosecution’s challenge. (RT 567-571.)

During the trial court’s questioning of prospective alternate juror
Tracey Saunders, defense counsel asked to approach the sidebar. (RT 582.)
Defense counsel explained that Mr. Virgil knew Saunders because she was

a nurse at the Main Jail where he was housed during trial and she treated

38 Green was seated as an alternate juror and later became one of the 12
jurors during the guilt phase. (RT 572, 593-594, 3410.)
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him several times, once when he was sick and once when he was stabbed
by another inmate while handcuffed. (RT 583.) Defense counsel believed
that Saunders might not recognize Mr. Virgil because she treats many
prisoners, but it would be uncomfortable for Mr. Virgil to have her serve as
a juror, especially because of her close association with deputies at the jail.
(RT 583.) Defense counsel added that Saunders, service as a juror might
be very problematic because “we’re trying to pretend he’s not in custody”
and she might see him in custody at the jail. (RT 583.) Accordingly,
defense counsel challenged Saunders for cause “out of an abundance of
caution.” (RT 583.)

The prosecutor opposed the challenge and the trial court agreed to
question her in open court about whether she recognized anyone sitting at
the defense table. (RT 583-584.) After the juror replied she did not, the
court had counsel approach the sidebar again and ruled that it would be
“awfully difficult for me to say that she couldn’t be an objective juror based
on the concerns you [defense counsel] have.” (RT 584.) On that basis and
because the court expected that Saunders would not work during her jury
service and that negated defense counsel’s stated concerns, the court denied
the defense challenge for cause against Saunders. (RT 584-585.)

Prospective alternate juror Marguerite - Wiener was called to the
sidebar where she discussed the disclosure in her juror questionnaire that
she had been abused during her childhood and her mother was an alcoholic.
(RT 589-590.) After she was questioned further about her past, her feelings
about the death penalty, and defense counsel’s concern about the fact that

she had been robbed by a black man, the proceedings resumed in open

court. (RT 590-593.) 82 There were no more challenges and the four

89  Defense counsel had exhausted his peremptory challenges so he
could not exercise them against Jurors Green, Saunders, or Wiener.
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alternate jurors were sworn. (RT 594.)

3. IMPORTANT BENCH CONFERENCES DURING TRIAL THAT
WERE CONDUCTED OUTSIDE OF MR. VIRGIL’S PRESENCE

After learning that Juror Duarte had her car stolen from the court
parking lot the day before, the court questioned her about whether she
could remain a fair and impartial juror in the case. (RT 1251-1253.)
Before she responded, defense counsel asked to come to the sidebar
because he had “a concern.” (RT 1253.) 90 At the sidebar, defense
counsel argued that he was concerned about the juror’s continued service
because she was “very, very agitated” about the theft of her car and there
will be evidence that Mr. Virgil was arrested for car burglary/attempted car
theft on November 3 [1992] and that arrest will be a prominent part of the
prosecution’s case, given that one of the booking photographs used to
identify him was taken after that arrest. (RT 1253, 1254.) The prosecutor
replied that many jurors said they had their cars burglarized and the court
should merely inquire whether Duarte could remain fair and impartial. (RT
1254.) After proceedings resumed in open court, the court questioned
Duarte who agreed that she could remain fair and impartial and that she
would not be affected by the theft of her car. (RT 1255-1256.) 2L

While cross-examining Kim Swobodzinski, an Identification
Technician for the Gardena Police Department [RT 1995], defense counsel
commented that the prosecution had elicited much testimony about efforts

to eliminate others as the source of palm prints found at the Donut King.

2 Consistent with the sidebar conferences involving challenges for
cause and general voir dire, there is no indication that the court used a
different procedure for these conferences.

91 Duarte was later excused from the jury at her request because of a
death in her family. (RT 1892.)
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(RT 2155.) Then, defense counsel asked whether it was defense counsel,
not the prosecutor, who asked that the Ngovs [Ms. Lao’s sister and brother-
in-law] be fingerprinted to determine if they were the sources of the palm
prints. (RT 2155.) The prosecutor objected as “irrelevant,” the court
sustained the objection, and defense counsel asked to approach the sidebar.
(RT 2155.)

Defense counsel argued at the sidebar that Mr. Virgil was not
charged until September [1993] and the employees at the Donut King were
long gone by then so they‘ could not be fingerprinted to eliminate them as
sources of the fingerprints. (RT 2155.) According to defense counsel, this
was relevant evidence because the otherwise unidentified fingerprints found
at the scene could have been left by the person who really killed Ms. Lao
and the failure to check the employees’ fingerprints undermined Mr.
Virgil’s defense. (RT 2155-2156.) The court agreed that defense counsel’s

questioning was reasonable, but believed it was improper for defense

counsel to suggest that he requested this be done. (RT 2156.) 92

Linda Schuetze, an Identification Technician for the Hawthorne
Police Department, testified for the prosecution about her examination of
palm prints submitted to her for examination by her former colleague, Kim
Swobodzinski. (RT 1994-1995, 2050, 2238.) On June 1, 1994, Schuetze
compared People’s Exhibit No. 63 [Mr. Virgil’s palm print obtained after
his arrest on November 3, 1992 (RT 2047-2049)] with People’s Exhibit No.
58 [the partial palm print found on the table in the Donut King where the
reported suspect was seen seated (RT 939, 987, 1205., 2023-2024, 2861-
2862)]. Schuetze testified that she was 100% certain that People’s Exhibit

22 The prosecutor believed that both counsel requested that the
employees be checked and defense counsel did not dispute that
representation. (RT 2156.)
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No. 58 [partial palm from the table] was “identified to the right palm print
on People’s 63” [Mr. Virgil’s right palm print]. (RT 2238) Further, on
February 21, 1995, Schuetze compared People’s Exhibit No. 59 [Mr.
Virgil’s palm print obtained in court on June 2, 1994 (RT 2027)] with
People’s Exhibit No. 58 [partial palm print from the table] and testified that
the partial palm print represented Mr. Virgil’s palm print. (RT 2238-2239.)
In other words, Schuetze was a very important prosecution witness.

The court interrupted defense counsel’s cross-examination of
Schuetze by asking both counsel to approach the sidebar. (RT 2245-2246.)
During that discussion, the court asked why counsel was wasting the
court’s time by going over these comparisons in court. (RT 2246.)
Defense counsel explained that he was questioning Schuetze about those
fingerprints because he did not know that other comparisons and
eliminations of fingerprints had been done. (RT 2246-2247.) The
prosecutor agreed and said that he too did not know until today that
Schuetze and Donald Keir looked at and compared other palm prints and
fingerprints. (RT 2247.) After the proceedings resumed in open court,
Schuetze testified that Mr. Virgil and Ms. Lao were eliminated as the
sources of all of the prints found on the interior bathroom door. (RT 2247-
2248.)

During the prosecutor’s direct examination of Los Angeles County
Sheriff’s Detective Richard Cohen [the detective who interviewed Mr.
Virgil after his arrest at St. Francis Cabrini Church and who called the
Gardena Police Department to report his belief that Mr. Virgil was the
suspect in Ms. Lao’s homicide], defense counsel objected and argued that
the detective’s belief that Mr. Virgil resembled the composite of the suspect
in Ms. Lao’s homicide was irrelevant. (RT 2711.) The court sustained the
objection absent an offer of proof and the prosecutor asked to approach the

sidebar. (RT 2711.) At the sidebar, defense counsel argued that the
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detective’s beliefs about whether Mr. Virgil resembled the composite
drawing and that the M.O. [modus operandi] of his crimes was similar to
the crimes at the Donut King were improper and usurped the jury’s
province. (RT 2711-2713.) The court ruled that the prosecutor’s
questioning about the similarity was probative and relevant, but that the
detective’s opinion about the sketch as a good or bad likeness of Mr. Virgil
was irrelevant. (RT 2713-2714.)

After defense counsel concluded his cross-examination of Gardena
Police Detective Otake, the prosecutor asked to approach the sidebar. (RT
2794.) During that discussion, the prosecutor disclosed that he had not
expected Detective Otake to testify that he had contacted Mr. Virgil’s
parole agent after Mr. Virgil’s arrest for car burglary on November 3, 1992.
(RT 2784-2785, 2788, 2794-2795.) The prosecutor was unsure if defense

counsel would object to Otake’s disclosure of Mr. Virgil’s parole status.

(RT 2795.) 2

During the prosecutor’s direct examination of Dr. John Stroh who
was called to render an opinion about how long Ms. Lao might have
remained conscious after her injuries/blood loss [RT 2826-2827], defense
counsel objected that the doctor was not qualified to render such an opinion
(overruled) [RT 2828-2829] and latter objected that the doctor misstated the
evidence when he rendered an opinion by citing the report of the
paramedics who treated Ms. Lao. (RT 2832-2833.) When the prosecutor
disagreed that the doctor had misstated the evidence, the trial court called
counsel to the sidebar. (RT 2833.) The court agreed with the prosecutor

93 Defense counsel elected not to object and not to request an
admonition because he did not want to draw attention to Mr. Virgil’s parole
status. (RT 2796-2797, 2820.)
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[Paramedic Roberts testified about Ms. Lao’s blood loss] and the
proceedings resumed before the jury. (RT 2834.)

During the prosecutor’s direct examination of Lavette Gilmore [the
hairdresser who reportedly saw the suspect in the donut shop before Ms.
Lao was killed and later lied about her identification], the prosecutor sought
to rehabilitate her by asking whether she saw the man in the donut shop in
the courtroom. (RT 2872-2873.) After Gilmore nodded her head in an
affirmative manner and explained that she lied earlier because she was
“scared,” defense counselv objected because Gilmore never made a prior
identification at the lineup and it was improper and prejudicial for her to do
so at trial. (RT 2873.) The prosecutor denied that he intended for her to
make such an identification and the court called both counsel to the sidebar.
(RT 2873.)

At the sidebar, the prosecutor argued that he planned only to show
Gilmore a photograph of the lineup and ask whether it represented the
lineup she attended, but thought it also would be a good idea to ask whether
she recognized anyone in the lineup. (RT 2874.) Before the prosecutor
could complete his statement, defense counsel interjected by saying that the
prosecutor essentially wanted to rehabilitate Gilmore by having her make
an identification in court when she failed to make one earlier and that was
improper, regardless of her motivation for not making an -earlier
identification. (RT 2874.) The court concluded that the prosecutor had laid
a proper foundation when Gilmore reluctantly said that she recognized the
man’s face from the donut shop at the lineup and the defense could
question her identification on cross-examination. (RT 2874.)

During defense counsel’s cross-examination of Gilmore, the trial
court asked whether defense counsel’s examination would go “a bit
longer.” (RT 2915.) After Defense counsel answered that it would, the

prosecutor interrupted by asking for a sidebar conference. During that
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conference, the prosecutor asked defense counsel to limit his cross-
examination because Gilmore had to leave and pick up her children. (RT
2915-2916.) Defense counsel agreed and the proceedings resumed in open
court. (RT 2916.)

Afier the court agreed to review Ms. Lao’s medical records and
decide whether to grant the prosecutor’s request to admit them over defense
counsel’s objection, the prosecutor asked to approach the sidebar. (RT
3151-3153.) During that conference, the prosecutor asked that the trial
court admonish the jurors not to have contact with the parties and
witnesses, especially given Juror Bandy’s attempt to speak with the
prosecutor and the investigating officer the day before. (RT 3022-3023,
3153-3154, 3155-3156.)

After the hearing regarding Mr. Virgil’s reported possession of a
large staple and the court’s decision to have him wear a reactor stun belt,
the prosecutor asked that Mr. Virgil be removed from court so witnesses
Julio Montulfar, the former clerk at the Hilltop Motel, and Benita
Rodriguez, Montulfar’s girlfriend who reportedly was assaulted by Mr.
Virgil at the motel, could be brought into court and ordered to return the
next day for their testimony during the penalty phase. (RT 3443-3506.)
The court agreed and Mr. Virgil was removed so the court could address
these witnesses out of his presence. (RT 3505-3506.)

After the prosecutor gave his Opening Statement at the penalty
phase, defense counsel asked to approach the sidebar. (RT 3521.) Defense
counsel conceded that he knew Rodriguez would be called as a witness at
the penalty phase, but he had no information that she was in therapy and
asked that such evidence not be introduced before the jury. (RT 3521-
3522.) The prosecutor replied that he complied with the discovery rules on
this topic, but defense counsel disagreed that he received sufficient and

specific notice about the medical and mental health effects of the incident
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on Rodriguez. (RT 3522-3524.) The court agreed with the prosecution that
it satisfied its obligations regarding notice after disclosing its intent to have
Rodriguez testify. (RT 3525-3526.)

During defense counsel’s cross-examination of Julio Montulfar,
defense counsel asked when he was interviewed last by the prosecutor and
investigating officer. (RT 3569.) Defense counsel also asked whether the
prosecution’s representatives took notes, Montulfar said they did not, and
~ defense counsel asked the prosecutor in open court if he had notes of that
interview. (RT 3569.) The prosecutor agreed to review his files and
defense counsel asked for copies of all notes of the prosecution’s interviews
with Montulfar. (RT 3569.) After the prosecutor produced the notes, the
court called counsel to the sidebar. (RT 3570.)

During the ensuring discussion, defense counsel complained about
the prosecutor’s conduct and pattern of providing discovery at the possible
last minute. Defense counsel further complained that he was not given
notice that Montulfar would testify and prosecutors are the first to complain
when the defense interviews witnesses without taking notes. (RT 3570.)
Finally, defense counsel reminded the court of its ongoing discovery order
and demanded copies of the prosecution’s notes regarding Montulfar. (RT
3570.)

Commendably, the prosecutor confessed that he interviewed
Montulfar the night before he was to testify, he had not bothered to
interview him before the eve of his testimony, and he had notes of the
interview with Montulfar. (RT 3571.) The prosecutor reminded defense
counsel that Montulfar was listed on his witness list, but claimed that
Montulfar provided no new information and all of his statements were in
police reports about the incident with Rodriguez. (RT 3571-3572.)

Given the prosecutor’s urging that Montulfar’s information was not

significant, defense counsel asked why the prosecution bothered to
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intervie\;v him at all and why the police did not prepare a report and provide
it to counsel after the interview was conducted. (RT 3572.) Defense
counsel complained that this was just one more example of the
prosecution’s improper gamesmanship of providing discovery at the last
possible moment [and then only after being confronted by its failure to do
so]. (RT 3572-3573.)

The trial court was unsure if the prosecutor’s notes were
discoverable because they appeared to be attorney work product. (RT
3573.) Defense counsel disagreed because the prosecutor, like all
prosecutors, would have been the first to complain [and seek sanctions] if
the defense had violated the rules of discovery in the same manner. (RT
3573.) Because he was fed up with the prosecutor’s perceived misconduct,
defense counsel moved to strike Montulfar’s testimony, based on the
prosecution’s “bad faith” conduct regarding discovery during the penalty
phase. (RT 3574-3575.) The trial court then excused the jury and went on
the record in open court to discuss this matter further. (RT 3576-3595.) 24

During defense counsel’s cross-examination of Montulfar, the
prosecutor objected to defense counsel’s line of questioning as improper
impeachment and asked to approach the sidebar. (RT 3626-3627.)
Defense counsel indicated that the problem was caused by the nature of the
reports prepared by the Los Angeles Police Department about the incident

with Rodriguez and conceded that the prosecutor was correct. (RT 3627.)

94 The trial court denied the motion to strike Montulfar’s testimony, but
admonished the prosecutor to provide any information to the defense that
was not previously disclosed. (RT 3595.) Given the pointed nature of the
trial court’s comments, the prosecutor volunteered that he just learned Ms.
Lao had named one of her sister’s children and the children were very close
to Ms. Lao. (RT 3595.)
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During the prosecution’s cross-examination of Ms. Antoine, Mr.
Virgil’s former girlfriend and the mother of his son, defense counsel asked
to approach the sidebar. (RT 3816.) Defense counsel argued that he had
not asked Ms. Antoine whether Mr. Virgil should live or die or questioned
her about the events associated with Ms. Lao’s homicide so the prosecutor
should not be allowed to question her about such matters. (RT 3816-3817.)
The prosecutor countered that Ms. Antoine was present throughout the trial
and he planned to ask her what kind of person would do these things to
another person. (RT 3817.) The prosecutor decided not to pursue this topic
with Ms. Antoine, but said he would only question her about Mr. Virgil’s
secretive nature and the two sides of his personality. (RT 3817.)

During discussion about the admission of Exhibits, the prosecutor
asked to approach the sidebar. (RT 3828-3829.) Once at the sidebar,
defense counsel added that he just learned his mother-in-law died and he
wanted to know whether they could expedite the proceedings so he could
leave and join his wife. (RT 3829.) The court asked if defense counsel
wanted to recess, but counsel replied that was not necessary and hoped they
could finish the proceedings in the next 30 minutes. (RT 3829.)

Finally, out of Mr. Virgil’s presence, the court identified the jurors
who spoke at the hearing on June 15, 1995, regarding the defense motion to
unseal their information. (RT 3981.) The court commented that it decided
not to identify the jurors who spoke in open court by name at the time “to
make them feel better,” but identified them for the record as Denise
McGee, Dolores Padilla, and Marguerite Wiener. (RT 3981.) Further, the
court said that it would contact the four jurors who were not present at the

hearing to advise them of their right not to discuss the case. (RT 3982.)
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C. MR. VIRGIL WAS PREJUDICED BY THE MANY PROCEEDINGS OUT
OF HiIS PRESENCE AND THIS REQUIRES THE REVERSAL OF THE
ENTIRE JUDGMENT

A criminal defendant has a right under the Sixth and Fourteenth
Amendments to the United States Constitution, under section 15, article I of
the California Constitution and California Penal Code sections 977 and
1043 to be personally present during his trial. (People v. Cole (2004) 33
Cal.3d 1158, 1230; People v. Waidla (2002) 22 Cal.4th 690, 741; People v.
Weaver (2001) 26 Cal.4th 876, 976; Clark v. Stinson (2d Cir. 2000) 214
F.3d 315 [the right to be present is grounded in the due process and
confrontation clauses of the United States Constitution].) The United
States Supreme Court and this Court have recognized that the right to be
present is violated when the accused is absent from proceedings that are
substantially related to the fairness of the procedure or the fullness of the
opportunity to defend against the charges.. (Faretta v. California (1975)
422 U.S. 806, 819, fn. 15; People v. Ochoa, supra, 26 Cal.4th 398, 433-
435; People v. Cole, supra, 33 Cal.4th at pp. 1231-1232.) According to this
Court, it applies an independent or de novo review to a trial court’s
exclusion in whole or in part of a criminal defendant from pretrial and trial
proceedings. (People v. Cole, supra, 33 Cal.4th at p. 1230, People v.
Waidla, supra, 22 Cal.4th at p. 741.) |

Individually and collectively, the many proceedings described above
were proceedings substantially related to the fairness of Mr. Virgil’s trial
and his opportunity to defend against the serious charges against him. The
procedure used by the court violated Mr. Virgil’s rights under the Fifth,
Sixth, and Fourteenth Amendments to be personally present at his trial and
his right to consult with and receive the effective assistance of counsel in
his defense. Further, the procedure used by the trial court affected the
reliability of the proceedings in violation of Mr. Virgil’s rights under the
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Eighth Amendment, as applied to the states by the Fourteenth Amendment,
by conducting proceedings effectively in secret and out of his hearing. (See
Woodson v. North Carolina (1976) 428 U.S. 280; Tuilaepa v. California
(1994) 512 U.S. 967; Gardner v. Florida (1977) 430 U.S. 349; Caldwell v.
Mississippi (1985) 472 U.S. 320.)

Jury voir dire is a critical stage concerning the right to be present,
like any other stage of the trial where the accused’s absence might frustrate
the fairness of the trial. (Faretta v. California, supra, 422 U.S. 806, 819,
fn. 15; People v. Ervin (2000) 22 Cal.4th 48, 73, citing Gomez v. United
States (1989) 490 U.S. 858, 873, quoting Lewis v. United States (1892) 146
U.S. 370, 374, and authorities cited therein, establishing the critical
necessity and importance of voir dire to the overall fairness of a trial and
the defendant’s right to a fair and impartial jury). For that reason, the many
sidebar conferences held outside Mr. Virgil’s hearing [presence] violated
his right to be present during voir dire, especially when challenges for
cause were made at the sidebar out of his presence and information was
elicited concerning the overall suitability of prospective jurors to serve on
his jury where the punishment sought was death.

In this regard, the record reflects that Mr. Virgil was able to provide
input to defense counsel regarding the fairness of potential jurors in only
one instance and then only because he had out—'of-court contact with Ms.
Saunders in her capacity as a nurse at the Main Jail where he was housed
during trial. In other words, Mr. Virgil was able to assist counsel as to this
juror only because he had personal knowledge of the juror’s status,
something that cannot be said for the many other jurors questioned secretly
out of his hearing.

In the remaining voir dire proceedings conducted outside of his
presence, the record reflects that Mr. Virgil had no opportunity to provide

similar input to counsel, especially because so much of the information
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about the jurors’ respective abilities to be fair and impartial was disclosed
and discussed only at the sidebar and where the court announced its rulings.
For example, Mr. Virgil had no opportunity to provide input to counsel
regarding his assessment of prospective jurors when they disclosed their
feelings about the childhood abuse inflicted on them by alcoholic parents
and other close relatives, their feelings about the abuse and the abuser, and
the effects of that abuse on them as adults. Given the nature of Mr. Virgil’s
penalty defense that focused in large part on the abuse he suffered at the
hand of his hard-drinking, violent mother, it was necessary that Mr. Virgil
be allowed to discuss his impressions of the jurors at issue [Juror Green and
Alternate Juror Wiener] with defense counsel Further, Mr. Virgil had no
opportunity to discuss with counsel the planned procedure for replacing
Juror Staben that touched upon his rights to a unanimous jury. (See United
States v. Lopez (9th Cir. 1978) 581 F.2d 1338, discussing the interplay
between the dynamics of the jury process and the requirement of juror
unanimity.)

Because Mr. Virgil was unable to communicate with counsel
regarding his observations, impressions and concerns about jurors in light
of the information that they disclosed only to the court, counsel and the
headset-wearing court reporter at the sidebar, the procedure employed by
the court violated Mr. Virgil’s right to be present. (See Cohen v. Senkowski
(2d Cir. 2002.) 290 F.3d 485, 490 [defendant’s right to be present was
violated when voir dire proceedings occurred out of his hearing, the
defendant had no opportunity to confer with counsel, and the court’s ruling
was not stated in open court]; United States v. Fontenot (9th Cir. 1994) 14
F.3d 1364, 1370 [a defendant’s right to be present is violated by voir dire
proceedings out of his presence if the defendant had no opportunity to talk

with counsel during and immediately following voir dire].)
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In addition, the procedure used violated Mr. Virgil’s right to be
present at many evidentiary arguments and rulings that dealt with his
opportunity to defend against the charges, to be present at proceedings
where the prosecution’s seemingly endless stream of alleged discovery
violations was discussed and at other times where questions about his
counsel’s performance were raised. For example, Mr. Virgil could have
insisted that defense counsel seek some formal relief from the pattern of
discovery violations or lodge a complaint about defense counsel and seek
relief if he knew of the court’s frustration with counsel, belief that counsel
was wasting valuable court time, and counsel’s erroneous views of the
evidence and willingness to curtail his examination of witnesses for
scheduling reasons caused by the death of his mother-in-law. Instead, the
procedure employed by the court kept Mr. Virgil in the dark and unable to
assist counsel and ensure that he was receiving the effective assistance of
counsel.

Under the circumstances, Mr. Virgil’s absence from so many
proceedings and conference raises many questions about the fairness of the .
proceedings and Mr. Virgil’s opportunity to defend against the serious
charges he faced. Though the present federal and state guarantees about the
right to be present have departed from the common law’s strict rule
requiring an accused’s personal presence at all stages of the trial (see
People v. Ochoa, supra 26 Cal.4th 398, 434; United States v. Nektalov
(S.D.N.Y. 2004) __ F.Supp.__ [2004 WL 1672466, p. 1]), several recent
decisions from the United States Supreme Court cast doubt on the
continued vitality of this departure. Instead, the recent trend from the
United States Supreme Court involves a return to strict compliance with the
requirements of the common law when that is most consistent with the

intent of the Framers of the United States Constitution.
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In this regard, the United States Supreme Court held in two very
recent cases [Crawford v. Washington (2004) 541 U.S. 36, and Blakely v.
Washington (2004) 542 U.S. 296] that courts in the United States must
consider the Framers, intent in the context of the common law when
considering the effect of the modern rules of evidence and those governing
sentencing. Because a return to the requirements of the common law
underlies this recent trend in our high court, Mr. Virgil respectfully submits
that decisions like People v. Ochoa, supra, 26 Cal.4th at pp. 433-435, must
be reexamined because they so dramatically depart from the common law’s
strict requirement of the accused’s personal presence at all stages of his
trial. Given Mr. Virgil’s absence from so many proceedings that were
important to the fairness of his trial and his opportunity to defend against
the charges, it cannot be said that the errors in excluding him were harmless
beyond a reasonable doubt. (Chapman v. California (1967) 386 U.S. 18,
24.) This is especially so because of the heightened need for fairness and
reliability in deciding whether death is the appropriate punishment. (See
Woodson v. North Carolina, supra, 428 U.S. at p. 305 (lead opn. of Powell,
1.).) Similarly, it cannot be said that the errors were harmless under the
California Constitution because Mr. Virgil’s many absences permeated all
aspects of his trial and thereby frustrated the goal of having him present so
he could assist in defending against the charges. (People v. Cole, supra, 33
Cal.4th at pp. 1231-1232; People v. Watson (1956) 46 Cal.2d 818, 836.)

Accordingly, the entire judgment against Mr. Virgil must be reversed.
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II.

THE TRIAL COURT’S ERRORS DENYING THE DEFENSE
CHALLENGES FOR CAUSE AGAINST PROSPECTIVE JURORS
JOHN BRUINS AND TRACEY SAUNDERS, GRANTING THE
PROSECUTION’S CHALLENGE FOR CAUSE AGAINST
PROSPECTIVE JUROR JANICE SMITH, AND LIMITING THE
QUESTIONING OF PROSPECTIVE JUROR DUVALL GREEN
REQUIRE THE REVERSAL OF MR. VIRGIL’S JUDGMENT OF
DEATH

A. APPLICABLE LAW AND STANDARD OF REVIEW

A defendant is entitled to have his attorney question jurors during
voir dire about facts or circumstances “likely to be of great significance to
prospective jurors” in deciding whether or not to vote for or against the
death penalty. (People v. Cash (2002) 28 Cal.4th 703, 718-723.)

A prospective juror may be challenged for cause based upon his or

(113

her views regarding capital punishment, if those views would “‘prevent or
substantially impair’” “the performance of the juror’s duties as defined by
the court’s instructions and the juror’s oath. (Citations.)” (People v. Heard
(2003) 31 Cal.4th 946, 958, quoting Wainwright v. Witt (1985) 469 U.S.
412, 424.) Under this standard, a prospective juror is properly excluded if
he or she cannot “‘conscientiously consider all of the sentencing
alternatives, including the death penalty where appropriate,”” and the trial
court’s ruling will be upheld on appeal “‘if it is fairly supported by the
record.”” (People v. Heard, supra, 31 Cal.4th at p. 958, quoting People v.
Cunningham (2001) 25 Cal.4th 926, 975.) According to this Court, “**“[t]he
real question is ‘whether the juror’s views about capital punishment would
prevent or impair the juror’s ability to return a verdict of death in the case
before the juror.””’”(Citations.)” (People v. Heard, supra, 31 Cal.4th at p.
958.) The trial court has broad discretion in assessing the qualifications of

jurors challenged for cause and determining whether the juror will be
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“‘unable to faithfully and impartially apply the law in the case.’(Citation.)”
(People v. Weaver (2001) 26 Cal.4th 876, 970.)

A defendant claiming that the trial court wrongly denied a challenge
for cause must show that the right to a fair and impartial jury was affected.
(People v. Crittenden (1994) 9 Cal.4th 83, 121.) In this regard, the
defendant must establish that he or she exercised a peremptory challenge to
remove the juror in question, exhausted the defendant’s peremptory
challenges, and advised the trial court of defendant’s dissatisfaction with
the jury. (Id, at p. 121.) If a defendant can show that his right to an
impartial jury was affected because he was deprived of a peremptory
challenge that would have been used to excuse a juror who sat on his jury,
he is entitled to a reversal, without having to show that the outcome of the

case would have been different. (Id, at pp. 121-122.)

B. THE TRIAL COURT’S RULINGS REGARDING THE CHALLENGES
FOR CAUSE AGAINST PROSPECTIVE ALTERNATE JURORS BRUINS,
SAUNDERS, AND SMITH

Penal Code section 1089 provides that if a judge decides to select
alternate jurors, the prosecutor and the defense [if only one defendant] are
to have as many peremptory challenges as fhere are alternate jurors to be
selected. In this case, the trial court decided to select four alternate jurors,
thereby giving each side four peremptory challenges. (RT 21, 487.) Mr.
Virgil exhausted his four peremptory challenges during the selection of
prospective alternate jurors by exercising them against John Bruins (RT
572), Martin Briones (RT 572), Paul Blasman (RT 573), and Ola Saylor.
(RT 588.) Accordingly, Mr. Virgil has preserved for appellate review the
denial of his challenges for cause against prospective alternate jurors Bruins
and Saunders. Further, the selection of alternate jurors was critically
important because two alternate jurors, Tracey Saunders and Duvall Green,

became regular jurors during the guilt phase of Mr. Virgil’s trial. (RT
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1893, 3390.)

1. THE DENIAL OF MR. VIRGIL’S CHALLENGE FOR CAUSE
AGAINST PROSPECTIVE ALTERNATE JUROR BRUINS

Prospective alternate juror john Bruins, a software systems analyst
for Hughes Aircraft, was questioned first during the selection of alternate
jurors. (RT 504; CT Supp. I 1840.) He had served on a jury before, but
was frustrated by that experience because a mistrial was declared after two
jurors refused to believe the testimony of police officers in that case. (RT
504-505; CT Supp. I 1844.) About 25 years before Mr. Virgil’s trial, Mr.
Bruins was robbed [no weapon was used] while working as an employee at
a McDonald’s restaurant in Long Beach. (RT 505-506; CT Supp. I 1851.)
The juror denied that experience would affect his ability to be fair to both
sides and he was generally satisfied with how the prior incident was
handled. (RT 506.)

Mr. Bruins described himself as a “strong proponent” of the death
penalty, though he believed he could fairly and reasonably consider life
without possibility of parole as a penalty and agreed to follow the court’s
instruction concerning the evidence to consider, including sympathy for the
defendant and his background in deciding penalty. (RT 506-507; CT Supp.
I 1838, 1840.) The juror also said he understood that life without
possibility of parole meant life in prison, he understood that whatever
punishment was selected would be carried out, he could consider all penalty
options, and he had no problem with making a penalty decision. (RT 507.)

At the sidebar with counsel, the court questioned the juror about
having been abused as a child [attempted sexual abuse by his Uncle]. (RT
507-508; CT Supp. I 1842.) The juror was not pleased with how the matter
was handled, but recognized that was partly because it occurred in the early
1960°’s when such matters were handled very differently than today. (RT

508.) The court asked whether his experiences as a child would affect his
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ability to weigh evidence of child abuse that might be elicited in the present
case and Mr. Bruins answered it would not affect his ability to objectively
weigh evidence of abuse. (RT 508-509.) Mr. Bruins, however, also
believed that people “can be in bad circumstances, and make the right
decisions and turn out positively.” (RT 509.) He added that he “could be
objective” and consider such evidence as an “extenuating circumstance,”
“in the right circumstances.” (RT 509.)

Because defense counsel seemed to have significant concerns about
the prospective juror’s ability to be fair and impartial when considering the
death penalty, he directed Mr. Bruins to page 26 [of his juror questionnaire]
and asked “‘Do you feel that a person who has committed cold-blooded,
premeditated murder in the commission of a robbery has forfeited his right
to live and should automatically get the death penalty regardless of
circumstances?’” (RT 510.) 23

Mr. Bruins replied that he “would not say automatically [for death],”
but felt that such a persdn “has forfeited a certain amount [of his right to

live], Yes.” (RT 510.) Bruins continued that his vote for death would not

95  Mr. Bruins’s juror questionnaire is located at CT Supp. I 1837-1872.
The questions on that page concerned a juror’s general feelings about the
death penalty [Question No. 46 — Mr. Bruins said he was for the death
penalty “under circumstances of premeditated murder, or circumstances
where murder is strictly for viciousness, that is where it is performed when
the victim has cooperated and does not threaten the robber (in a robbery)™}];
if the juror has always felt that way or what changed their beliefs [Question
No. 47 — Mr. Bruins replied “Yes™)], if the juror had any moral or
philosophical beliefs that would prevent him/her from imposing the death
penalty, whether the juror could set those views aside [Question No. 48 —
Mr. Bruin wrote “If the death penalty is appropriate under the law, I would
impose it.”)], and what the juror believed was the purpose of the death
penalty [Question No. 49 — Mr. Bruins said “Remove from society those
who have proven themselves unable to let others be, and thus to act as a
preventative to others who would murder.” (CT Supp.1 1862.)
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be automatic, but “[t}here would be circumstances.” (RT 510.) Defense
counsel asked “[w]hat circumstances?” and the juror replied that he had
been “wrestling” with those circumstances since filling out his
questionnaire. (RT 510.) According to the juror, he was referring to a
robbery where the victim was attempting to cooperate and stay out of the
way, but was murdered anyway. In that situation, the juror believed that
the perpetrator “forfeit[ed] their right [to live].” (RT 510-511.)

Defense counsel immediately added that this was “precisely what the
People are going to try to prove, would that cause you to vote for the death
penalty?” (RT 511.) The juror answered that he “would lean very strongly
in that direction [death], I'm afraid. I’m being honest. Forgive me, but
that’s = (RT 511.) The court interrupted the juror in mid-sentence by
saying they were present to hear the juror’s honest responses and then cut-
off defense counsel’s questioning by asking the prosecutor if he wanted to
question Mr. Bruins. (RT 511.)

The prosecutor began by asking if Mr. Bruins would automatically
choose death' in every felony murder case where the victim was
intentionally killed during the course of a felony or whether he could weigh
the aggravating and mitigating factors and possibly choose life without
possibility of parole? (RT 511.) The juror replied that his response rﬁight

be inconsistent with what he just said, but

“in a situation where an innocent is approached by somebody, an
active person who wants to start out by robbing the person in the
process — if a murder is committed, basically when the person has
not done, as one of the other jurors have done, and tried to wrestle
with them, and what have you, if they try to cooperate, I would
lean towards the death penalty very strongly in that situation.” (RT
511-512))

The court attempted to clarify the juror’s seemingly contradictory
response by asking if he could consider life without possibility of parole

“under those circumstances.” (RT 512.) The juror replied that he “would
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be weighing the circumstances. I could consider it, but I would tend to lean
in the direction of the death penalty.” (RT 512.) The prosecutor then
directed the juror to the penalty phase where a great deal of evidence is
elicited, including much evidence that would be offered to extenuate the
circumstances of the crime, and asked whether he “actually [could] come
back with [a verdict of] life without parole? [{] Or are you going to say
automatically every time that --” (RT 512.) The juror replied “No” and
added that he was “hedging” because of the “term ‘automatic,’” but agreed

he would consider the circumstances, though he was “a little bit vamping

here.” (RT 512.) 26 According to the juror, he has “seen the
circumstances where people who are trying their best and get out of the
way have been — have their lives taken from then, or whatever, and for no
activity of their own.” (RT 513.) Though the juror continued that he would
not “automatically” vote for death, he remained “really botherfed] . . . And
in a sitﬁation like that, if somebody is being that vicious [by killing a
cooperative and unresisting victim], that’s where 1 would consider — 1
hesitate to say automatic, but I probably would consider it [death] much
more strongly.” (RT 513.)

Because he believed the prosecution would attempt to prove that Mr.
Virgil killed an unresisting and cooperative victim, defense counsel asked

“[bJut if a person goes out of his way to take a fobbery victim who is not

96  Vamping may be defined as “To put together; fabricate or
improvise:” The American Heritage® Dictionary of the English Language,
Fourth Edition. Copyright © 2000 by Houghton Mifflin Company.
Published by Houghton Mifflin Company.)

Though counsel did not ask Mr. Bruins what he meant by “vamping,” it
reasonably appears the juror was doing his best to improvise or craft a
coherent response to questions about under what circumstances he would
select the death penalty.
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resisting, and then take them to another area and murder them by repeatedly
stabbing them — (RT 513.) Before defense counsel could complete his
question, the prosecutor objected, and the trial court sustained his general
objection. (RT 513.) Defense counsel pressed on by returning to the
juror’s qﬁestionnaire where he said that a defendant has “forfeited the right
[to live]” if there is an “intentional, premeditated, deliberated murder.” (RT
513-514.) 27 The juror denied that meant he would automatically vote for
death, though he also said he “would lean much more heavily towards it.
But I mean, there are circumstances that would have to be weighed all the
way around. [] It sounds like, in the scenario you are describing, that it’s

pretty much cut-and-dry. It almost sounds, that way, you could probably
lead me down the garden path.” (RT 514.) 28

After questioning the next group of prospective alternate jurors, the
prosecutor challenged prospective alternate juror Janice Smith for cause
because of her views regarding the death penalty. (RT 566-567.) Defense
counsel objected because ‘only the trial court questioned Ms. Smith and he

had no opportunity to question and attempt to rehabilitate her before the

27 Question No. 63 asked prospective jurors whether a person “who
intentionally kills another person should always get the death penalty.” (CT
Supp. I 1865) Mr. Bruins “Strongly agree[d]” they should and wrote
“Intentional to me means the murderer has forfeited any [right to] leniency
(unless in self defense in some manner). (Original Emphasis.)” (CT Supp. I
1865.)

98  Admittedly, the juror’s final response to the scenario identified by
counsel [and sought to be proved by the prosecutor in Mr. Virgil’s case] was
somewhat confusing. Given the totality of his responses, especially his
belief that the death penalty was used “[tJoo seildom, (CT Supp. I 1863),”
the only reasonable conclusion is that the juror would vote for death
whenever the circumstances were “pretty much cut-and-dry” [unresisting
victim and vicious and senseless Killing — the circumstances the prosecution
sought to prove in the present case].
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court ruled on the challenge. (RT 553, 567.) After the trial court overruled
defense counsel’s objection and granted the prosecutor’s challenge against
Ms. Smith, defense counsel challenged Mr. Bruins for cause because of his
views about the death penalty. (RT 567-568.)

Defense counsel argued that there was no reasonable possibility that
Mr. Bruins would select life without possibility of parole under the
circumstances of the present case — a victim who did not resist, was stabbed
repeatedly, and killed “for absolutely no reason other than the [sic] for
purpose of robbery. [{] And Mr. Blasman [sic] had made it clear that that is
the type of homicide that he would impose the death penalty.” (RT 568.)
99

After retrieving Mr. Bruins, questionnaire, the prosecutor argued that

when defense counsel questioned the juror, he was

“attempting to get a prejudgment from Mr. Bruins based on the
hypothetical facts of the case, and not the law that applies to this
case. [f] He didn’t ask questions in an abstract felony murder
case, but ‘assume you have a victim who doesn’t resist, who is
killed in cold blood, viciously in a robbery/murder,” et cetera. []] I
don’t think that’s the appropriate method to determine whether or
not a juror could be fair and objective under Wainwright vs. Witt.
[f] In any event, even those questions that were asked of Mr.
Bruins, his responses were yes, they were pro-death, but they were
not automatic death. [§] He was not auto-death even after given
the scenarios of vicious cold-blooded killing where a victim
doesn’t resist. [§] And I don’t know if my facts may end up
eliciting whether there was resistance from my victim or not. [f]
But given that, I think he asked a very pointed question, and he
said, “No. I would consider all the factors. I would be leaning
towards death.” [] He did not say, ‘I would automatically impose
it.” [1] In other words, -- direct the court’s attention to No. 54 and

2 Later, the court and counsel agreed that defense counsel was
referring to Mr. Bruins and not Mr. Blasman whom defense counsel later
excused by exercising a peremptory challenge against him. (RT 568-569,
573.)
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55 question in penalty phase determination, where he indicated that
he was neither auto-death or auto-life. [{] And he further indicated
throughout the questionnaire that he would be able to consider the
background and other circumstances of the situation before making
a decision.” (RT 569-571.)

The court added that it observed the juror’s demeanor, he appeared
to be very thoughtful and credible, he did not like the use of the word
“‘automatically,”” and he would not say that he would “automatically” put

someone to death, though he would strongly lean in that direction.” (RT

571.) 100 Because the juror would not say that he would “automatically”
put someone to death, the court concluded there was an “insufficient [basis]
to find that his ability to be a fair juror would be substantially impaired.”
(RT 571.) Though the juror was certainly a “strong pro-deather,” the court
believed he would look at the circumstances, though his feelings [pro-death
stand] “are very strong.” (RT 571.) The court sustained the prosecutor’s
challenge against Ms. Smith, but denied the defense challenge against Mr.
Bruins. (RT 571.)

2. THE TRIAL COURT’S ERROR DENYING THE DEFENSE
CHALLENGE FOR CAUSE AGAINST PROSPECTIVE
ALTERNATE JUROR BRUINS REQUIRES THE REVERSAL OF
MR. VIRGIL’S PENALTY JUDGMENT

After defense counsel’s challenge for cause against Mr. Bruins was
denied, counsel exercised a peremptory cha'llenge against him and
eventually exhausted all four peremptory challenges allowed during the
selection of alternate jurors. (RT 567-568, 572, 573, 588.) Counsel,
however, did not express his overall dissatisfaction with the jury. As

discussed below, this Court has not consistently applied the requirement

100 Mr. Bruins, credibility and sincerity is not at issue because his
overall responses, including those in his questionnaire, establish beyond a
doubt that he would always vote for death under the reported circumstances
of Ms. Lao’s homicide.
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that counsel express overall dissatisfaction with the jury before the
erroneous denial of a challenge for cause may be considered on appeal.
Accordingly, the application of this requirement to Mr. Virgil and barring
appellate review on that basis would violate his right to due process under
the Fifth and Fourteenth Amendments because of the inconsistent
application of state law. (See Hicks v. Oklahoma (1980) 447 U.S. 343,
346.)

In a footnote, the Court in People v. Crittenden, supra, 9 Cal.4th at
p. 121, fn. 9, recognized that the defendant had exercised peremptory
challenges against the jurors at issue and exhausted his peremptory
challenges, but failed to express any dissatisfaction with the jury as sworn.
Though the Court recognized that defendant’s failure to express
dissatisfaction with the jury prevented him from complaining about the
jury’s composition on appeal, the Court indicated that it would reach the
merits because of “the consequent difficulty in identifying this issue as
ineffective assistance of counsel.” (/bid.)

In People v. Boyette (2002) 29 Cal.4th 381, 415-416, the People
argued that defendant failed to preserve a claim on appeal concerning the
wrongful discharge of Juror K.C. for cause because counsel did not express
dissatisfaction with the composition of the jury as seated. This Court
reached the merits in Boyette because it found that the law on this point was
unsettled at the time of the defendant’s trial in 1993.

Similarly, in People v. Weaver, supra, 26 Cal.4th at pp. 910-911, the
Court reached the merits of defendant’s claim because “language in past
cases suggested that counsel’s expression of dissatisfaction with the jury

was not always a necessary prerequisite to challenging on appeal a trial
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court’s decision denying a challenge for cause (Citation.).” 101

In July 1995, some five to six months after the jury was selected in
Mr. Virgil’s case, this Court still was not applying the statement of
dissatisfaction requirement consistently. In People v. Hawkins (1995) 10
Cal.4th 920, 939, disapproved on another ground in People v. Lasko (2000)
23 Cal.4th 101, 110, the Court cited Crittenden and recognized that
defendant did not communicate to the trial court any dissatisfaction with
the jury selected. Nevertheless, the Court reached the merits by finding that
“defendant’s right to an ilﬁpartial jury was not violated, and any error by
the trial court in denying defendant’s motion to excuse [the jurors at issue] .
. . was not prejudicial.” (/bid.) Accordingly, Mr. Virgil’s federal right to
due process would be violated by applying a procedural rule against him to
bar appellate review when that rule was not being applied consistently at
the time of his trial. (See Hicks v. Oklahoma, supra, 447 U.S. at p. 346.)

As demonstrated below, the trial court’s error in denying the defense
challenge for cause against Mr. Bruins deprived Mr. Virgil of his federal
and state constitutional rights to due process, an impartial jury, and a
reliable penalty determination under the Fifth, Sixth, Eighth and Fourteenth
Amendments to the United States Constitution and their analogous
California counterparts and requires the reversal of the penalty judgment.
(Wainwright v. Witt, supra, 469 U.S. at p. 424; People v. Crittenden,
supra, 9 Cal.4th at pp. 121-122.)

In People v. Cash, supra, 28 Cal.4th at-p. 721, this Court considered
whether the trial court erred by prohibiting defense counsel from asking
during voir dire whether prospective jurors would automatically vote for

the death penalty, if the defendant had previously committed another

101 The trial in Weaver was conducted well before Mr. Virgil’s trial and
the decision in Crittenden. (People v. Weaver, supra, 26 Cal.4th at p. 898.)
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murder. Citing its earlier decision in People v. Kirkpatrick (1994) 7
Cal.4th 988, 1005, the Cash court held that

113

[a] prospective juror who would invariably vote either for or
against the death penalty because of one or more circumstances
likely to be present in the case being tried, without regard to the
strength of aggravating and mitigating circumstances, is therefore
subject to challenge for cause, whether or not the circumstance that
would be determinative for that juror has been alleged in the
charging document.’ (Citations.)”

According to the court in Cash, the decision in Kirkpatrick

“affirmed the principle that either party is entitled to ask
prospective jurors questions that are specific enough to determine if
those jurors harbor bias, as to some fact or circumstance shown by
the trial evidence, that would cause them not to follow an

instruction directing them to determine penalty after considering
aggravating and mitigating evidence. (Citation.)”

(People v. Cash, supra 28 Cal.4th at pp. 720-721.)

Because the defendant’s guilt of a prior murder(s]

“was a general fact or circumstance that was present in the case and
that could cause some jurors invariably to vote for the death
penalty, regardless of the strength of the mitigating circumstances,
the defense should have been permitted to probe the prospective
jurors’ attitudes as to that fact or circumstance. In prohibiting voir
dire on prior murder, a fact likely to be of great significance to
prospective jurors, the trial court erred.” '

(Id, atp. 721.)

Mr. Bruins was a strong proponent of the death penalty and stated
clearly in his questionnaire and during voir dire that a person who
committed a cold-blooded, premeditated murder during a robbery where

there was evidence that the victim did not resist “forfeited any [right to]

leniency [right to live]l.” (RT 510; CT Supp. I 1865.) 102 Though the juror

102 Mr. Bruins also believed that the “death penalty” was more severe
punishment than life without possibility of parole and the “[c]ircumstances
[of the crime] should be what determines the penalty.” (CT Supp. I 1865.)

127



adamantly maintained that he would not “automatic[ally]” vote for the
death penalty, it appears that the juror was troubled only by the mere use of
that word. Instead, his responses indicate that he would always choose the
death penalty under the facts in Mr. Virgil’s case that likely would be of
great significance to him. (People v. Cash, supra, 28 Cal.4th at p. 721.)

For that reason, the trial court erred by preventing defense counsel
from questioning Mr. Bruins fully and in a way that would have confirmed
his clear auto-death response to the “fact|s] or circumstance[s] [anticipated
to be] shown by the trial evidence.” (RT 511, 513, 626-627, 646, 656-657.)
(People v. Cash, supra, 28 Cal.4th at pp. 720-721; see also United States v.
Blount (6th Cir. 1973) 479 F.2d 650, 651, the trial court’s ruling prevented
counsel from establishing what “folk wisdom teaches that where there is
smoke there must be fire.”) Because there is not substantial evidence to
support the trial court’s ruling denying the defense challenge for cause
against Mr. Bruins, especially given the trial court’s unreasonable
limitation on defense counsel’s questioning, the inquiry must extend to
prejudice.

The trial court’s denial of the challenge for cause and the restriction
on voir dire were prejudicial because defense counsel had to exercise a
peremptory challenge against Mr. Bruins and thereafter exhausted all of the
peremptory challenges available to the defense during the selection of
alternate jurors [Mr. Briones, RT 572; Mr. Bruins, RT 572; Mr. Blasman,
RT 573; and Ms. Saylor, RT 588]. (See People v. Yeoman, supra, 31
Cal.4th at p. 114.) Also, the effect of forcing defense counsel to exercise a
peremptory challenge against Mr. Bruins also meant that he could not
exercise a peremptory challenge against Tracey Saunders, whom he
unsuccessfully challenged for cause because of her prior [and, as it turned
out, future] contacts with Mr. Virgil at the Main Jail. (RT 577-585, 3205.)
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103 Further, defense counsel could not exercise peremptory challenges
against prospective jurors Green and Wiener, both of whom became
alternate jurors [Green was later seated as a regular juror] and had

backgrounds strongly suggesting they would not be good jurors for the
defense. (RT 551-553, 589-593.) 104 Accordingly, the limitation on voir

dire and the denial of the challenge for cause against Mr. Bruins were
prejudicial and require the reversal of Mr. Virgil’s penalty judgment
because the court’s rulings deprived him of his rights to a fair trial, a fair
and impartial jury, and a reliable penalty determination under the Fifth,
Sixth, Eighth and Fourteenth Amendments to the United States Constitution
and their analogous California counterparts. (Wainwright v. Witt (1985)
469 U.S. 412, 424; Davis v. Georgia (1976) 429 U.S. 122, 123; Gray v.
Mississippi (1987) 481 U.S. 648, 659-667 (opn. of the court); id., at pp.
667-668 (plur. opn.); id., at p. 672 (conc. opn. of Powell, J.); People v.
Stewart (2004) 33 Cal.4th 425, 432; People v. Crittenden, supra, 9 Cal.4th
at pp. 121-122.) |

3. THE DENIAL OF MR. VIRGIL’S CHALLENGE FOR CAUSE
AGAINST TRACEY SAUNDERS

Juror Tracey Saunders worked as a registered nurse for the Sheriff’s
Department at the Los Angeles County Men’s Central Jail and treated
inmates in custody. (RT 577-578; CT Supp. 1 2234, 2235, 2236.) She said
during the court’s voir dire that she had no problem with serving on a jury,
she had no close friends who worked at the jail, and she could fairly and

objectively evaluate the credibility of police officers. (RT 578-579; CT

103 Mr. Virgil’s claim regarding the denial of his challenge for cause
against Juror Saunders is presented below.

104 As argued above in Argument I, both of these jurors were questioned
at the sidebar and out of Mr. Virgil’s presence.
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Supp.12267.) 103

Saunders had been a victim of two crimes [purse snatching and
carjacking at gunpoint], she was not injured in either incident, no arrests
were made in either case, and she denied those incidents would affect her
ability to serve as a juror in Mr. Virgil’s case. (RT 579-580.) She had
relatives who attended services at St. Francis Cabrini Church years before,
but she had never been to the church and could avoid the areas identified as
crime scenes in the juror questionnaire. (RT 580-581; CT Supp. 1 2252.)
She favored the death penalty, believed it was used “too seldom,” and she
agreed to consider all of the evidence for and against the death penalty and
the court’s instructions in deciding penalty. (RT 581-582; CT Supp. I
2258, 2259, 2260.) In her questionnaire, Saunders provided that the
defendant’s background and character, and any sympathy for him should
not be a factor in deciding penalty (CT Supp. [ 2265-2266.) During voir
dire, however, Saunders explained that she did not know sympathy could
be considered and she would follow the court’s instruction regarding the
evidence to be considered in deciding penalty. (RT 582.)

After the trial court completed its voir dire of Saunders, the court
returned to peremptory challenges and said the next one was with the
defense. (RT 582.) At the sidebar, defense counsel expressed his concerns
about Saunders serving on the jury because she treated Mr. Virgil at the
Jail, once by giving him medication and once after he was stabbed by
another inmate while handcuffed and shackled. (RT 583.) Mr. Virgil had

also seen Saunders talking [flirting] with deputies and believed that she

105  In her questionnaire, Saunders disclosed that her “best friend” at
work was “Caucasian.” (CT Supp.12243.)
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“date[d]” deputies during her time off. (RT 583.) 106 Because of the
juror’s past contacts with Mr. Virgil, her ongoing employment and potential
future contacts with Mr. Virgil, and her likely personal relationship with
deputies, defense counsel challenged Saunders for cause. (RT 583.)

The prosecutor responded that the juror should be questioned
generally about whether she recognized Mr. Virgil and he felt that a

9% &

potential juror’s prior, “minor” “contact with a client” was not sufficient to
support a challenge for cause. (RT 583-584.) The court agreed to question
Saunders about whether she recognized Mr. Virgil and discounted defense
counsel’s concerns about her future contact with Mr. Virgil during trial by

concluding “she wouldn’t have any contact with him now because she

obviously wouldn’t be going to work: she would be coming here.”

(Emphasis added.) (RT 584.) After the juror failed to recognize anyone
[Mr. Virgil] at counsel table, the court ruled at the sidebar that “it’s awfully
difficult for me to say that she couldn’t be an objective juror based on the
concerns you have. [{]] So I will deny the challenge.” (RT 584-585.) The

proceedings resumed in open court and defense counsel “[aJccept[ed] the

alternates.” (RT 585.) 107

106  Though Saunders, questionnaire reflects that she had a four-year old
daughter, was single, and lived with her “significant other,” the nature of
her conduct and association with deputies at work was a great source of
concern for Mr. Virgil and defense counsel. (CT Supp. I 2235, 2236.)

107 Though defense counsel “accept{ed]” the alternate jurors then, he
exercised a peremptory challenge against the next prospective alternate
juror to be questioned. (RT 585-588.) Accordingly, he did not waive the
issue by passing consecutively. (See Code Civ. Proc., §231, subd. (¢).)
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4. THE TRIAL COURT’S ERROR IN DENYING THE DEFENSE
CHALLENGE FOR CAUSE AGAINST JUROR SAUNDERS
REQUIRES THE REVERSAL OF MR. VIRGIL’S PENALTY
JUDGMENT

Saunders became one of the 12 regular jurors during the guilt phase,
after Juror Olivia Duarte was discharged from the jury at her request. (RT
1892-1893.) Contrary to the court’s expectation that Saunders could serve
as a juror because she would not have contact with Mr. Virgil at work
during trial, she advised the court on Monday, March 6, 1995, near the
conclusion of the guilt phase, that she went to work on Friday [March 3,
1995] and saw Mr. Virgil at the jail. (RT 3205.) According to Saunders,
she made eye contact with Mr. Virgil as she walked past him, but no words
were exchanged. (RT 3205-3206.) During defense counsel’s questioning,
Saunders said she knew Mr. Virgil was in custody and the nature of his
charges; she did not recall ever talking with or treating him; she denied ever
asking deputies to obtain information about him; and she denied that her
contact with Mr. Virgil would have any effect on her ability to serve as a
juror. (RT 3206-3207.) The court concluded the inquiry by asking
Saunders not to share her knowledge about Mr. Virgil with her fellow
jurors. (RT 3208.)

In People v. Compton (1971) 6 Cal.3d 55, 60, this Court held that
“the trial court has at most a limited discretion to determine that the facts
show an inability to perform the functions of a juror, and that inability must
appear in the record as a demonstrable reality.” (/d. at p. 60.) In Compton
an alternate juror told his barber in casual conversation that “it would be
hard to keep an open mind on a case such as this . . . .” (/d. at p. 59.) The
trial court never questioned the alternate juror to clarify his comments, but
felt it had to grant a mistrial because there were no other alternates. (/d. at
pp. 60-61.) This Court reversed because the court was not required to

declare a mistrial and the record was so ambiguous that it did not establish
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the juror was “unable to perform his duty” within the meaning of Penal
Code section 1089.

In People v. Hacker (1990) 219 Cal.App.3d 1238, 1242-1245, a
juror advised the court during the prosecution’s case-in-chief that she saw
the defendant at her church the previous weekend and said she was troubled
by serving as a juror because of the defendant’s association with her
church. The Court of Appeal found that the trial court correctly removed
the juror for cause because she could not assure the court that she could
decide the case without reference to her out-of-court experience with the
defendant.

In this case, the court believed that defense counsel’s concerns about
ongoing contact between Saunders and Mr. Virgil were unfounded, in
significant part because she would not see him at work during the pendency
of the trial. Obviously, the court was wrong because Saunders not only
saw Mr. Virgil at the jail, but noted then that he was an inmate with special
handling and custody status, knowledge that would be taboo for any and all
jurors under the circumstances. (RT 3205.)

Given Saunders, knowledge of Mr. Virgil’s elevated, special
custody status, the trial court forced Mr. Virgil “to run the risk of a tainted
decision where there is any reasonable probability that the decision-maker
will be less-than-impartial.” (People v. Hacker, supra, 219 Cal.App.3d at
p. 1245.) Under the circumstances, the trial court erred by denying the
challenge for cause against Saunders because of the unacceptable risk that
one of the jurors who actually served on Mr. Virgil’s was less-than-

impartial, based on her exposure to information suggesting that Mr. Virgil
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was dangerous at the time of trial and, inferentially, in the future. 108
Accordingly, the inquiry must turn to prejudice.

Defense counsel questioned Sanders about whether she thought her
out-of-court observation of Mr. Virgil would influence her jury service.
(RT 3207.) The juror denied it would. (RT 3207-3208.) Her denial,
however, does not resolve the matter. In People v. LeDoux (1909) 155 Cal.
535, 543, this Court recognized that when a juror learns facts though his/her
investigation, the juror is absolutely disqualified from serving as a juror,
regardless of his/her protestations to the contrary that he/she can serve as a
fair and impartial juror. Though the juror denied that she affirmatively
investigated Mr. Virgil’s background (RT 3207), the juror learned of Mr.
Virgil’s elevated special custody status by going to work, something
contrary to the court’s expectations and rationale for denying Mr. Virgil’s
challenge for cause. Under the circumstances, it must be concluded that

Saunders, conduct of going to work and learning about Mr. Virgil’s

108 Based on her observation of Mr. Virgil at the jail, the juror learned
that he was in the “escort module,” a status that she associated with special
handling requirements. (RT 3205.) The juror was correct because Mr.
Virgil was a “K-10” inmate at the Men’s Jail, a status that identified him as
an inmate subject to “special handling” for various reasons, including the
possibility that he was a danger to others. (RT 3446.) Because the juror
knew Mr. Virgil had special status and likely all the reasons why an inmate
would have such status, Ms. Saunders was exposed to out-of-court
information that was akin to evidence of future dangerousness. Under the
circumstances, the inference of future dangerousness negatively affected
Mr. Virgil’s rights to a fair trial, the assistance of counsel, and a reliable
penalty determination because he had no had no viable opportunity to
challenge the highly prejudicial information received out-of-court. (See
Simmons v. South Carolina (1994) 512 U.S. 154, 164; Skipper v. South
Carolina (1986) 476 US. 1, 4, 5, fn. 1; People v. Boyette, supra, 29
Cal.4th at p. 446; People v. Ervin (2000) 22 Cal.4th 48, 99.) Further,
Saunders would not have known that Mr. Virgil was in special handling
after he was stabbed by another inmate while handcuffed and thus unable to
protect himself. (RT 583.)
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elevated custody status and inferentially that he was potentially dangerous
to others is akin to learning prohibited facts through investigation. Because
Saunders, conduct and knowledge rendered her disqualification to serve as
a juror absolute and her statement that she could serve fairly and impartially
utterly without effect, the trial court’s denial of the challenge for cause
against this juror violated Mr. Virgil’s right to a fair trial, a fair and
impartial jury, and a reliable penalty determination under the Fifth, Sixth,
Eighth and Fourteenth Amendments to the United States Constitution and
their analogous California counterparts and requires the reversal of Mr.
Virgil’s penalty judgment. (Simmons v. South Carolina, supra, 512 U.S. at
p. 164; People v. LeDoux, supra, 155 Cal. at p. 543; People v. Yeoman,
supra, 31 Cal.4th at p. 114; People v. Crittenden, supra, 9 Cal.4th at pp.
121-122..)

5. THE GRANTING OF THE PROSECUTOR’S CHALLENGE FOR
CAUSE AGAINST PROSPECTIVE ALTERNATE JUROR JANICE
SMITH

After the 12 jurors were selected and sworn a second time, Janice
Smith was examined by the court. (RT 535, 554; CT Supp. I 2090, 2092.)
One of Smith’s family member used crack cocaine, her sister worked with
an organization that helped people beat their drug addictions, and two of
her brothers and a cousin had been shot [her cousin was killed]. (RT 554-
555; CT Supp. I 2093, 2103.) 199 Smith believed that the person who
killed her cousin got off too lightly by being treated as a juvenile, but she
was satisfied with how the police handled the case. (RT 555-556; CT Supp.
I 2103.) Like her sister who worked to better the community, Smith

109 One of her brothers was falsely accused of committing a crime and
had a bad experience with a police officer, but that would not affect her
ability to serve as a juror in Mr. Virgil’s case. (CT Supp.12105.)
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attended a women’s group at her church to develop ways to help others in
need. (CT Supp. 12093, 2098.)

Smith did not believe that drug addicts should be held strictly
accountable for their conduct because of drugs, effects [she thought cocaine
might destroy brain cells], but believed generally that people should be held
accountable for their actions. (CT Supp. I 2094.) She believed that she
must know all the circumstances before deciding whether she could give a
drug user a fair trial. (CT Supp. I 2094.) One of her cousins was sexually
abused when young and the perpetrator [her cousin’s stepfather] went to
jail. (RT 2094.) One of her female cousins killed her husband and was
convicted of manslaughter and sent to jail. (CT Supp. I 2104.) Smith
believed that her cousin’s “jail” commitment was proper because “if you
did the crime you have to pay the price.” (CT Supp. I2105.)

She served as a juror twice before [burglary and a kidnapping/assault
cases], each time the jury reached a verdict, and she could follow the law
and the court’s instructions. (CT Supp. I 2096, 2113.) She believed that
“sympathy” for the defendant should not play a role in determining guilt
because otherwise jurors could not be fair. (CT Supp. I 2107.) Crime was |
a not a serious problem in her neighborhood; she believed that crime has
increased over the past 10 years; and though she did not believe any one
group was responsible for the increase in crime, she felt that the use of
illegal drugs and the “[1]Jack of education about God” played a major role in
the crime problem. (CT Supp. I 2099, 2100, 2101.)

When she was younger, she felt that the person who killed her
cousin should die, but her beliefs changed over time and she no longer
“believe[s]” in the death penalty. (RT 556; CT Supp. I 2114.) Now, she
felt that no one had the right to say that another person should die, she felt
that the death penalty was a bad idea, and “[i]n general . . . [she] could not
make that decision [sentencing someone to death].” (RT 556-557.)
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According to Smith, she could not think of a set of circumstances where
she could actually vote to put someone to death, even if they were
convicted of first degree murder and the murder was committed during the
course of a robbery. (RT 557.)

Smith wrote in her questionnaire that while she felt “God is the
Judge & jury of all, but if I had to put my beliefs aside I think I could
impose the death penalty if I thought it was appropriate.” (Emphasis
added.) (CT Supp. I 2114.) According to Smith, she did write that in her
questionnaire, but she reflected on her response since then and believed
during voir dire that she could not sentence a person to death. (RT 557.)
Notably, however, Smith wrote in her questionnaire that she would not
vote automatically one way or the other on guilt or the truth of the special
circumstance to make or avoid having to make a guilt determination and
she would not automatically vote one way or the other on penalty. (CT
Supp. 12115-2116.)

Smith believed that the death penalty was the more severe
punishment, strongly disagreed that cost should be a factor in deciding
penalty, strongly agreed that the circumstances of the crime should decide
punishment, disagreed somewhat that a person who Kkills intentionally
should always get the death penalty, and the death penalty should not be
automatic for a repeat violent offender. (CT Supp. I 2117-2118.) Smith
could personally participate in the decision that resulted in the imposition
of the death penalty and felt the death penalty should be reserved for the
worst offenders, like multiple murderers. (CT Supp. [ 2118.) She did not
think a member of the victim’s family should serve on the jury and she did
not see herself as representing the victim’s family on the jury. (CT Supp. I
2119.) She also believed that in an appropriate case, she had the moral
right to decide whether someone should live or die by following the law.
(CT Supp. I 2120.)
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Smith strongly agreed that the decision about penalty should be
based on the defendant’s “total criminal history” and she did not have “an
answer” to what factors would cause her to sentence a person to life
without possibility of parole instead of death. (CT Supp. I 2121.) She
would follow the court’s instructions about sympathy for the defendant in
deciding penalty, but she did not feel that a defendant’s character,
background or physical or emotional absences should be a factor in
deciding penalty. (CT Supp.I2122.) Smith would, however, consider all
evidence and factors that the court instructed her to consider in deciding the
appropriate penalty. (CT Supp. I 2122-2123.) Smith swore under penalty
of perjury that she knew of no reason why she could not serve as a fair and
impartial juror, including making a decision about a person’s right to live.
(CT Supp. 12123-2124.)

After two other prospective alternate jurors were examined, the
prosecutor challenged Smith for cause because “she clearly indicated that
no matter what the circumstances, no matter how heinous the murder, she
would be unable to impose the death penalty,” thereby rendering her
“substantially impaired” under “Wainwright v. Witt.” (RT 566-567.)
Defense counsel replied that only the court questioned the juror, the defense
was not allowed to attempt rehabilitation, and the court should allow
defense counsel to question Smith before ruling on the prosecution’s
challenge. (RT 567.) In the alternative, defense counsel objected to her
exclusion on the basis of her responses. (RT 567.)

The court replied that its “questioning was fairly pointed and fairly
clear” and so much so that the juror said in court “‘I know what I put on my
questionnaire. And I know at the time, I said “yes, I could impose the death
penalty.” But now that I’ve had time to think about it, I just couldn’t.” [q]
And I think her responses were very clear.” (RT 567.)
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6. THE TRIAL COURT’S ERROR IN EXCUSING PROSPECTIVE
ALTERNATE JUROR JANICE SMITH FOR CAUSE REQUIRES
REVERSAL OF MR. VIRGIL’S PENALTY JUDGMENT

In People v. Mincey (1992) 2 Cal.4th 408, 456-457, this Court held
that if a juror gives equivocal or conflicting answers, the trial court’s
determination of whether the juror is excusable under Witt because of
his/her views regarding the death penalty is binding on the reviewing court.
In Morgan v. Illinois (1992) 504 U.S. 719, 721, the court considered the
question of “whether, during voir dire for a capital offense, a state trial
court may, consistent with the Due Process Clause of the Fourteenth
Amendment, refuse inquiry into whether a potential juror would
automatically impose the death penalty upon conviction of the defendant.”

The Morgan court recognized that the adequacy of voir dire is not
easily determined on appeal, but the high court has not hesitated in capital
cases to ensure that the questioning during voir dire was adequate “to
effectuate constitutional protections” associated with deciding whether
death is the appropriate punishment. (Jd., at p. 730.) Pursuant to that
purpose, the Supreme Court recognized that it violated the requirements of
a fair and impartial jury to “exclud[e] veniremen for cause simply because
they voiced general objections to the death penalty or expressed
conscientious or religious scruples against its infliction. No defendant can
constitutionally be put to death at the hands of a tribunal so selected.
(Citations.)” (/d., at p. 732.) Instead, the State may only challenge those
“‘veniremen whose views would prevent or substantially impair the
performémce of their duties in accordance with their instructions or their
oaths.” (Citations.)” (/d., at pp. 732-733.) Because defense counsel was
not allowed to question Smith, the inquiry must turn to whether the trial
court’s voir dire was constitutionally adequate under Morgan.

Despite the trial court’s belief in the adequacy of its questioning, the
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record indicates that the court did not ask the question that mattered the

most and the one deemed most determinative in the court’s ruling denying

the defense challenge for cause against Mr. Bruins 118 -- that is, whether
or not Smith could set aside her personal views about capital punishment
and decide the issue of penalty, solely on the basis of the court’s
instructions and the evidence presented at trial. (See People v. Heard,
supra. 31 Cal.4th at p. 958, citing Wainwright v. Witt, supra, 469 U.S. at p.
424; see also Morgan v. Illinois, supra, 504 U.S. at p. 735, the inquiry
should be focused on whether or not the juror can follow the law; Lockhart

v. McCree (1986) 476 U.S. 162, 176,

“[i]t is important to remember that not all who oppose the death
penalty are subject to removal for cause in capital cases; those who
firmly believe that the death penalty is unjust may nevertheless
serve as jurors in capital cases so long as they state clearly that they
are willing to temporarily set aside their own beliefs in deference to
the rule of law.”) ' '

Because the court failed to conduct a sufficient inquiry about
whether the juror could set aside her personal views and decide the case on

the basis of the law and evidence, the trial court’s ruling sustaining the

110 In considering the defense challenge for cause against Mr. Bruins,
the court expressed its belief that Mr. Bruins was able to serve as a fair and
impartial juror because he was asked and satisfactorily answered questions
that established he could set aside his strong views favoring the death
penalty by following the law and deciding the case on the basis of the
evidence. (See RT 511-514, 569-571)

140



prosecution’s challenge for cause is not supported by substantial evidence.
111

Further, the trial court’s rigid and erroneous enforcement of time
limitations for voir dire (see People v. Hernandez (1979) 94 Cal.App.3d
715, 719, citing People v. Tyren (1919) 179 Cal. 575, 577) and its refusal to
allow defense counsel to question Smith on that basis was an abuse of
discretion because her “‘disqualification [for cause was not] unmistakably
clear.”” (People v. Carpenter (1997) 15 Cal.4th 312, 355, citing People v.
Bittaker (1989) 48 Cal.3d 1046, 1085, citing People v. Nye (1969) 71
Cal.2d 356, 364). That is because Smith’s questionnaire provided a
substantial basis to believe that despite her significant objection to the death
penalty and reluctance to impose it, she unmistakably declared under
penalty of perjury that she would follow the law and decide the case on the
basis of the law and evidence and could impose a sentence of death if she
had to put aside her religious beliefs. (CT Supp. I 2114-2124.) Because it
cannot be said on the basis of the total record that defense counsel’s
questioning would have been an exercise in futility or had no likelihood of
success in rehabilitating Smith (see United States v. Flores (5th Cir. 1995)
63 F.3d 1342, 1354; Nichols v. Scott (5th Cir. 1995) 69 F.3d 1255, 1287, fn.
67.), the court’s errors preventing defense counsel from questioning Smith

and then granting the prosecution’s challenge for cause against her are

111 The present case is unlike People v. Cunningham (2001) 25 Cal.4th
926, 981, where this Court held that prospective juror Lori D. was properly
excused for cause after she indicated that she would not vote for death
[thereby following the law as prescribed by Pen. Code § 190.3] even if she
found that the aggravating circumstances outweighed the mitigating
circumstances. Instead, the trial court here merely questioned Ms. Smith
generally about her views and though she did say that she doubted whether
she could sentence someone to death, she never said that her strongly held
views would prevent her from deciding the case on the basis of the
evidence and the applicable law. (RT 556-557.)
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manifest. Accordingly, Mr. Virgil’s penalty judgment must be reversed
because of the violations of his rights to a fair trial, a fair and impartial jury,
and a reliable penalty determination under the Fifth, Sixth, Eighth and
Fourteenth Amendments to the United States Constitution and their
analogous California counterparts. (People v. Heard, supra, 31 Cal.4th at
p. 966, People v. Ashmus (1991) 54 Cal.3d 932, 962, Gray v. Mississippi
(1987) 481 U.S. 648, 666-668, (opn. of the court); id. at pp. 669-672, (conc.
opn. by Powell, J.), and Davis v. Georgia (1976) 429 U.S. 122, 123.)

7. THE TRIAL COURT’S VOIR DIRE OF PROSPECTIVE

ALTERNATE JUROR DUVALL GREEN AND ITS REFUSAL TO
ALLOW DEFENSE COUNSEL TO QUESTION HIM

This Court recently held that trial courts have substantial discretion
under Code of Civil Procedure section 223 concerning how to conduct voir
dire and jury selection. (See People v. San Nicolas (2004) 34 Cal.4th 614,
633.) A trial court abuses its discretion concerning the conduct of jury voir
dire when its rulings have the effect of limiting a capital defendant’s
opportunity to establish that jurors had hostility or partiality against him.
(See Mu’Min v. Virginia (1991) 500 U.S. 415, 425-426; Murphy v. Florida
(1975) 421 U.S. 794, 800-803.) This is especially so when the trial court’s
limitation is based on the setting of arbitrary time limits. (People v.
Hernandez, 94 Cal.App.3d at p. 719, the fixing of arbitrary time limits is
dangerous and can lead to reversal on appeal.) As will be discussed below,
the trial court abused its discretion by preventing defense counsel from
having an opportunity to question prospective alternate juror Duvall Green

and thereby establish the likelihood that he would not be a fair and
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impartial juror. 112

In his questionnaire, Green wrote that he believed the most
important lesson he could teach his children was “[r]esponsibility.” (CT
Supp. I 2018-2020.) Green was raised by a single mother and never had

anyone close to him suffer from a problem with alcohol or drug abuse. (CT

Supp. I 2020, 2021.) 113 He wrote that people use drugs to avoid facing
their problems and the more a person uses drugs, the more he wants and the
more problems he causes. (CT Supp. I 2021.) Green believed that drug
users, unless the drugs are prescribed by a physician, should be held strictly
accountable for their actions. (CT Supp.1 2022.) Green also believed
that drugs do not always cause people to do “bad things” and he could give
Mr. Virgil a fair trial, even if he concluded that Mr. Vifgil was a drug user.
(CT Supp. 1 2022))

Green wrote that he once served as the jury foreperson in a civil case
and the jury reached a verdict. (CT Supp. I 2024.) He believed that illegal
drugs were responsible for most crime [60 percent responsible], though he
did not see any one group being responsible for the crime rate. (CT Supp. I
2027, 2028.) Green also believed that crimes were caused by the lack of
jobs, the use of illegal drugs, and people being simply lazy. (CT Supp. I
2029.) He did not believe that murder was committed for a particular
reason, though he also felt it was because of “Inorence [sic].” (CT Supp. I
2030.) He was a victim of two felonies, burglary and robbery [at
knifepoint], but never called the police [“just another day in the

112 Mr. Green became a regular juror during the jury’s guilt phase
deliberations when he was selected at random to replace Juror Elvin Clay
who was excused upon his request. (RT 3390.)

113 During voir dire, Green said that his mother abandoned him in his
youth and he lived with his abusive alcoholic father for about three years.
(RT 551.)
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neighborhood”] and he once witnessed the theft of a “handbag.” (RT 548,
549-550; CT Supp. I 2031.) Green said that he could be a fair juror even
though Mr. Virgil was alleged to have used a knife during the commission
of the charged offenses. (RT 548-549.)

Green did not believe that all eyewitness, identifications were
accurate and he would require more “evendence [sic]” before he could find
an identification was accurate beyond a reasonable doubt. (CT Supp. I
2032.) He had been arrested for “joyriding” and DUI [driving under the
influence] when he was 12-14 years old, was fined and sent for
rehabilitation. (RT 552-553; CT Supp. I 2032.) He believed he was
treated fairly for those offenses and received “just punishment,” especially
because he could have hurt someone while driving under the influence.
(RT 553; CT Supp. I 2033.) Though he had a negative experience with a
police officer, Green did not feel that would impact his ability to be a fair
and impartial juror. (CT Supp.1 2033.)

Green believed that jurors “must always follow the Judge’s
instruction” and race should not play a part in the criminal justice system
because “Right is right — Wrong is wrong.” (CT Supp. I 2035.) He
believed that he could weigh the charges separately and decide guilt on the
basis of the evidence. (CT Supp.1 2041.)

Green believed in the death penalty “to deter people from killing
each other,” “but it doesn’t seem to work. So, I think we need it,” and that
the purpose of the death penalty was “justest [sic] for the crime
committed,” though he did not believe in an “eye for an eye” as
justification for the penalty. (RT 550; CT Supp. I 2042, 2044.) He did
not have enough information about the death penalty to say if was used
“too seldom” or “too often” and he would not always vote way or the other
to make or avoid making a penalty decision. (CT Supp. I 2043-2044.)
Despite those feelings, Green felt that life without possibility of parole was
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a more severe punishment than the death penalty. (CT Supp. I 2045,
2049.)

Green wrote that cost should not be a fact in deciding penalty, he
strongly agreed that punishment should fit the crime, and agreed somewhat
that an intentional killer should always get the death penalty [the only
exception should be homicides committed in self-defense]. (CT Supp. I
2045.) He believed that a person convicted of murder who was previously
convicted of a violent felony should always get the penalty because “How
many chances should he get‘?” (CT Supp. I 2046.) He believed the death
penalty can be imposed for just one murder; the death penalty should be
given to the “‘worst of the worst’ offenders because some people cannot
be helped; and he could sentence a person to death “if the edvidence [sic] is
clear.” (CT Supp.I 2046.)

Green wrote that he would decide the case on the basis of the
evidence, he strongly disagreed that race should be a factor in deciding
penalty, and he disagreed somewhat that a person should be swifily
executed because the “sercumstanes [sic] may not call for the death
penalty.” (CT Supp. I 2047-2048.) He agreed somewhat that he should
know as much as possible about the defendant’s background and
circumstances before deciding punishment because “their [sic] might be
something mental wrong” and he indicated that a jury of “12 people, not 17

person had the right to make a moral decision about whether a person

should live or die. (RT 550; CT Supp. I 2048.) 114
Green agreed somewhat that a defendant’s criminal history should
be a factor in deciding whether to impose the death penalty “if their [sic] is

a patter [sic] of violent crimes.” (CT Supp.1 2049.) According to Green,

114 After clarification, Mr. Green said he understood that each juror was
required to make his/her own penalty decision. (RT 550.)
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childhood experiences affect people as adults because bad habits “stay with
you, but he did not believe that sympathy for a defendant should be
sufficient to warrant a sentence of life without possibility of parole [“you
can feel bad for someone a [sic] still serve justice”]. (CT Supp. I 2049.)
Despite that belief, he wrote that he could consider sympathy for the
defendant if instructed to do so, but not his character or background in
deciding penalty [though he also said such evidence should be considered].
(CT Supp. I 2050.)

Green believed that “only the evidents [sic]” should be considered,
he agreed to consider all factors he was instructed to consider in deciding
penalty, and he could reasonably consider and impose either penalty option.
(RT 550-551; CT Supp. I 2050-2051.) Finally, Green agreed under
penalty of perjury that he knew of no reason why he could not be a fair
juror, he could sit in judgment of another person, and he would have no
difficulty making a decision about whether someone should live or die.
(CT Supp. I 2051-2052.)

The trial court conducted the entire voir dire with Juror Green
because counsel were out of time. (RT 548-553.) Green asked to approach
the sidebar during voir dire and disclosed that he was abused by his father
who beat his mother; his mother abandoned him and his father; and he lived
with his father for about three years [his father would leave him with other
people because he was an alcoholic]. (RT 551.) Later in life, Mr. Green’s
father said he did the best he could and Mr. Green felt

“it’s no big deal. I’'m here. I work every day. So it’s no big deal.
[f] But I don’t know if it came over. [ never had any
psychological counseling. So I guess I’'m just a regular kind of
guy, you know.” (RT 551.)

The trial court responded by asking if evidence of abuse was
introduced during the trial, could Green weigh that evidence “objectively?”

(RT 551-552.) Green replied “I think so, because I never think about it. It
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doesn’t bother me.” (RT 552.) The court asked if Green felt that someone
could overcome such abuse and “still make the right choices in life.” (RT
552.) Mr. Green replied “of course, they can.” (RT 552.) Continuing, the
court asked if he could consider evidence of abuse, even if he believed that

the person made wrong choices in life? (RT 552.) Green answered

“But it would be their choice. It’s not like they’re still being
abused. To me, it’s not that deeply rooted, seeded. That’s just my
personal opinion.” (RT 552.)

Defense counsel asked to question Green, but the court refused by
saying “[y]Jou are both out of time. I’m going to cut it off.” (RT 553.) 113
Before he returned to his seat in the jury box, Green added “[t]oo late. I’'m
gone.” (RT 553.)

After directing Mr. Green to resume his seat among the prospective
alternate jurors, the court resumed the process of selecting the alternate
jurors. After the prosecutor and counsel exercised challenges for cause
against Ms. Smith [prosecution - granted], Mr. Bruins [defense —denied]
and Saunders [defense - denied] and peremptory challenges against Mr.
Briones [defense], Mr. Bruins [defense], Mr. Blasman [defense], Ms.
Crawford [prosecution], Mr. Gilstrap [prosecution], Mr. Havis
[prosecution], and Ms. Saylor [defense], the four alternates were sworn.

(RT 553-594.)

8. THE TRIAL COURT’S REFUSAL TO ALLOW DEFENSE
COUNSEL TO QUESTION JUROR GREEN WAS AN ABUSE OF
DISCRETION AND REQUIRES THE REVERSAL OF MR.
VIRGIL PENALTY JUDGMENT

Juror Green disclosed a significant amount of information in his

115  Despite enforcing time limitations as to the questioning of Juror
Green, the court allowed defense counsel to question prospective alternate
juror Marguerite Wiener about whether the man who robbed her was
“black.” (RT 593.)
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questionnaire and during voir dire, an important part of which was out of
Mr. Virgil’s presence, that was highly relevant to whether he could be a
sufficiently fair and impartial juror. In this regard, he discussed the
importance of personal responsibility (CT Supp. I 2019); he was raised by a
single mother who abandoned him and he experienced violence in his home
at the hand of his alcoholic father; he believed that people who used drugs
were attempting to avoid responsibility in their lives; a person’s abusive
background could be considered in deciding penalty, but a person should be
held strictly accountable‘ for his actions; he was victim of robbery at
knifepoint when he lived in a high crime area; he believed his punishment
for committing crimes was just and he could have hurt someone while
driving under the influence; the State needed the death penalty to deter
crime and render justice; the punishment should fit the crime and an
intentional killer should always get the death penalty unless the killing was
in self-defense; a person who commits a prior violent crime and kills should
always get the death penalty because he had enough chances in life; some
people cannot be helped and deserve the death penalty; and a person’s
childhood experiences stay with and affect a person as an adult, but
sympathy should not stand in the way of justice. Though Juror Green did
indicate in many regards that he could consider all the evidence and be a
fair juror, it remains that his responses during voir dire and in his
questionnaire raised significant questions about his ability to be serve as a
fair and impartial juror.

The trial court arbitrarily and capriciously enforced time limits on
counsel’s voir dire and that deprived the defense of an opportunity to
establish that Green could not serve as a fair and impartial juror, something
that was reasonably suggested by his responses during voir dire and in his
questionnaire. By prohibiting defense counsel from questioning Green

about his background and opinions in light of the facts expected to be
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elicited during the penalty phase, the trial court prohibited voir dire on
“fact[s] likely to be of great significance to” the juror. (People v. Cash,
supra, 28 Cal.4th at p. 721.) In other words, the trial court committed the
same kind of error found to be reversible in Cash. Because Green actually
served as a regular juror, after defense counsel was unable to excuse him
because he exhausted all of his peremptory challenges, the trial court’s
limitation on voir dire rendered Mr. Virgil’s trial fundamentally unfair and
Mr. Virgil’s penalty judgment must be reversed. (Mu’Min v. Virginia,
supra, 500 U.S. at pp. 425-426; Murphy v. Florida, supra, 421 U.S. at pp.
800-803; Aldridge v. United States (1931) 283 U.S. 308, Wainwright v.
Witt, supra, 469 U.S. at p. 424.)

IIL.

THE INTRODUCTION OF PEOPLE’S EXHIBIT NO. 14,
FOUR PHOTOGRAPHS OF MS. LAO IN LIFE AND DEATH, AT
THE GUILT PHASE VIOLATED MR. VIRGIL’S RIGHTS TO DUE
PROCESS, AN IMPARTIAL JURY, AND A RELIABLE PENALTY
DETERMINATION AND REQUIRES THE REVERSAL OF THE
ENTIRE JUDGMENT FOR THE CRIMES AGAINST MS. LAO

A. STANDARD OF REVIEW AND APPLICABLE LAW

Trial courts have much greater discretion at the guilt phase to
exclude photographic evidence as inflammatory or lacking in probative
value because of the risk that the evidence might “produce a visceral
response that unfairly tempts jurors to find the defendant guilty of the
charged crimes.” (People v. Box (2000) 23 Cal.4th 1153, 1200-1201.)
Though trial courts have much greater discretion to exclude evidence at the
guilt phase, the courts nevertheless retain their traditional discretion at both
phases of a capital trial to exclude evidence “that is misleading, cumulative,

or unduly inflammatory.” (Id. at p. 1201; see also People v. Staten (2000)
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24 Cal.4th 434, 462-464; People v. Anderson (2001) 25 Cal.4th 543, 591-
592.)

“Evidence is prejudicial when it uniquely tends to evoke an
emotional bias against a party as an individual, while having only
slight probative value with regard to the issues. [Citations.]
(Citation.) [T]rial courts should be alert to how photographs may
play on a jury’s emotions, especially in a capital case, [and] we rely
on our trial courts to exercise their discretion wisely, both to allow
the state fairly to present its case as well as to ensure that an
accused is provided with a fair trial by an impartial jury.
(Citation.)” (People v. Benavides (2005) 35 Cal.4th 69, 96, italics
omitted.)

A trial court’s exercise of discretion will not be disturbed on appeal unless
the probative value of the photographs clearly is outweighed by their
prejudicial effect. (People v. Heard, supra, 31 Cal.4th at p. 976.)

B. PROSECUTION’S DISPLAY AND USE OF PEOPLE’S EXHIBIT NO. 14
AT THE GUILT PHASE

During the guilt phase of Mr. Virgil’s trial, the prosecution marked
for identification People’s Exhibit No. 14, a series of photographs of Ms.
Lao in life [two photographs on the left] and in death [two photographs on
the right], and repeatedly questioned witnesses in the case about that
exhibit. (RT 928-929, 938, 1047-1048, 1500, 1706-1709, 1863-1864,
2076, 2263, 2278, 2331, 2877.) When the prosecutor first displayed the
exhibit, he covered two and a half of the four photographs in the exhibit.
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(RT 92S) 116

The prosecutor first questioned Sgt. Tiller about whether he knew
the employees at the Donut King and if he knew Ms. Lao. (RT 927-928.)
Tiller replied that he did and the prosecutor asked whether he could identify
the “young lady” depicted in People’s Exhibit No. 14. (RT 928.) After
Tiller identified Ms. Lao as the person wearing the a USC sweatshirt in the
two photographs on the right side of exhibit, the prosecutor directed him to
the partially covered photograph on the right side and Tiller replied that she
looked “quite different” there and the prosecutor agreed by saying “[y]es.”
(RT 928-929.)

The prosecutor next turned to this exhibit while questioning Ms.
Tomiyasu about the woman she saw at the Donut King who appeared and
collapsed just after Tomiyasu saw the man at the cash register. (RT 1047.)
The prosecutor asked if Ms. Tomiyasu saw the woman who collapsed in
People’s Exhibit No. 14 and she replied that she did and pointed to the
partially covered photogréph of Ms. Lao on the right side of the exhibit,

116  The two photographs on the left side of People’s Exhibit No. 14
depicted Ms. Lao in life smiling and wearing a University of Southern
California [“USC”] sweatshirt; the photograph on the upper right side
depicted a left, frontal view of the upper one-third portion of Ms. Lao’s
naked body on an autopsy table with an intubation tube in her mouth, a
number of the [cleaned] wounds inflicted on her during the homicide, and a
surgical incision in the middle of her chest; and, the photograph on the
lower right side was a rear view of the upper one-third portion of Ms. Lao’s
naked body depicting a number of the [cleaned] wounds that had been
circled and numbered by the pathologist during his in-court testimony. (RT
928, 3133-3134.) Because the lower right side photograph was of Ms.
Lao’s back and the upper right side photograph depicted her face and the
front of her body, the prosecutor’s reference to the exhibit when first
introduced as showing two and a half photographs meant that the
prosecutor had covered the lower right side photograph completely and had
covered the upper right side photograph, just below Ms. Lao’s face so her
face could still be identified. (RT 928.)
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again establishing that the prosecutor’s purpose in showing the partially
covered photograph was to focus the jury’s attention on Ms. Lao in death.
(RT 1047.) Ms. Tomiyasu then added that Ms. Lao was the person in the
other photograph[s] wearing the USC sweatshirt. (RT 1048.)

During the prosecutor’s examination of Gardena Police Officer
Schmidt [the first officer on the scene], the prosecutor established that after
the paramedics showed the officer Ms. Lao’s injuries, he concluded that she
would likely die from her injuries and advised his Sergeant of his belief.
(RT 1498-1499.) Then, the prosecutor showed the officer People’s Exhibit
No. 14 and asked if he could identify the person in the partially concealed
photograph on the right, once again focusing the jury’s attention on Ms.
Lao in death. (RT 1500.) The officer could and identified Ms. Lao’s
photograph in death as the victim in this case. (RT 1500.)

The exhibit remained partially covered until the prosecutor began
questioning Ty Ngov, Ms. Lao’s brother-in-law, about Ms. Lao’s age. (RT
1706.) Anticipating that the prosecutor would show Mr. Ngov the exhibit
depicting the partially covered photograph of Ms. Lao in death, defense
counsel offered to stipulate to Mr. Ngovss identification of Ms. Lao. (RT
1706.) According to defense counsel, the exhibit did not have to be shown
at that point and the trial court seemed to agree by asking the,prosecut:or if
it Was relevant for any other purpose. (RT 1706.) The prosecutor replied
that there was some relevance to Mr. Ngov’s identification and he refused
to stipulate to her identification. (RT 1707.)

Defense counsel then asked for a bench conference where he
objected to showing Mr. Ngov the photograph of Ms. Lao with a tube in her
throat and said he had no objection to showing him only the photograph(s]
of Ms. Lao in life. (RT 1707.) After the prosecutor said he only wanted to
show Mr. Ngov the photograph[s] of Ms. Lao wearing the sweatshirt,

defense counsel replied he did not object, but only if the partially covered
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photograph of Ms. Lao in death was completely covered. (RT 1707.) The
court agreed, declared a recess, and the prosecutor prepared the exhibit for
Mr. Ngov’s testimony. (RT 1707.)

The exhibit remained in that condition [no pictures of Ms. Lao in
death] when the prosecutor showed Ms. Ngov, Ms. Lao’s sister, People’s
Exhibit No. 14. (RT 1863-1864.) Ms. Ngov identified Ms. Lao in the two
uncovered photographs as the person wearing the USC sweatshirt. (RT
1864.) Similarly, the exhibit remained in that same condition when the
prosecutor showed it to Ms. Swobodzinski, the Gardena Police Department
Evidence technician assigned to the case, who agreed that the color of the
hair found in one of the knotted aprons at the donut shop was consistent
with the hair color of the person depicted in People’s Exhibit No. 14. (RT
2075-2076.)

During his direct examination of Dr. Chinwah, the pathologist who
performed the autopsy on Ms. Lao, the prosecutor completely uncovered
the exhibit and questioned the doctor extensively about the wounds on Ms.
Lao’s body. (RT 2263-2306.) During this questioning, the pathologist
circled and numbered some of the wounds on the bottom right side
photograph of Ms. Lao in death (RT 2277-2279) and testified about the
surgical incision on Ms. Lao’s chest depicted in the upper right side
photograph (RT 2331-2332), but testified much more extensively about all
30 wounds on Ms. Lao’s body and his identification/marking of those
wounds on People’s Exhibit No. 76, a diagram of a female human body.
(RT 2263-2306.)

After the doctor’s testimony, the prosecutor apparently re-covered
the photographs of Ms. Lao in death. In this regard, the prosecutor directed
Lavette Gilmore [an owner of the Girls Will Be Girls hair salon] to
People’s Exhibit No. 14 and commented for the record that the two
photographs on the right had been covered. (RT 2877.) The prosecutor
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then asked if she recognized the “lady” from the donut shop and Gilmore
replied that she was the person wearing the USC sweatshirt. (RT 2877.)
When the prosecutor sought to admit the exhibit, defense counsel
objected to the prosecutor’s photographic display of Ms. Lao in life next to
her naked body in death on a coroner’s gurney with a tube in her throat.
(RT 3133-3134.) According to defense counsel, the Los Angeles County
District Attorney’s Office had a history of using such exhibits to inflame
juries against defendants so he objected to the admission of this exhibit as
proffered. (RT 3133-3134.) Further, defense counsel argued that Dr.
Chinwah spent over an hour detailing the wounds on Ms. Lao’s body and
marking People’s Exhibit No. 76 and while exhibit No. 14 suggested the
brutal nature of the crime, it was irrelevant to the matter at issue in the guilt
phase — the identity of the person who killed Ms. Lao. (RT 3133-3134))
Specifically, defense counsel argued that the exhibit was unduly

prejudicial, cumulative and intended “to play to the sympathy of the jury”

and should not be admitted at the guilt phase. (RT 3134.) 417

The prosecutor countered that the prosecution had a right to show
the brutality of the crime and was allowed to introduce a photograph of the
victim in life. (RT 3135.) The prosecutor also argued that the photographs
of Ms. Lao in life tended to disclose something about her height and weight
— one photograph showed her standing and the phbtographs established that
she was mildly obese and that was relevant to whether aprons were tied

around her body. (RT 3135.)

117 In other words, counsel argued that the trial court ought to exercise
its discretion under Evidence Code section 352 and exclude the exhibit as
more prejudicial than probative because it was being offered “to evoke an
emotional bias against a party as an individual, while having only slight
probative value with regard to the issues. [Citation.]” (People v. Benavides,
supra, 35 Cal.4th at p. 96 citing People v. Hart (1999) 20 Cal.4th 546,
616.)
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The prosecutor’s argument concerning the relevancy of the
photographs of Ms. Lao in life was specious at best or intended to misled
the court to the point of constituting misconduct. There were no reference
points on the exhibit indicating Ms. Lao’s height and there was no
testimony about whether a 28-inch circumference correlated to any degree
of obesity on her or any woman. (RT 3135.) Also, the prosecutor
established that Ms. Lao was obese through testimony from Dr. Chinwah
who established that she was 5°6” tall, weighed 176 pounds, and mildly
obese. (RT 2301.) Furthér, the prosecutor’s relevancy argument seriously
misled the court because he later argued that the apron was used to bind
Ms. Lao’s hands or arms, not her body. (RT 3247.)

Continuing, the prosecutor argued that the photographs of Ms. Lao
in death were relevant to premeditation and the brutality of the crime, they
were relevant to show the wounds on Ms. Lao’s arms were consistent with
defensive wounds, 118 and the wounds on her back showed some wounds
in detail [blunt edge and sharp edge of the knife wounds] and how she was
stabbed in relation to other wounds (RT 3136.) Also, the prosecutor
argued that the photographs showed that a laparotomy was performed and
the coroner testified about that procedure. (RT 3136.) Further, the

prosecutor defended the exhibit by arguing that he kept the coroner’s

118 The prosecutor elicited testimony that wounds 23 and 24 were
defensive wounds, but People’s Exhibit No. 14 did not depict Ms. Lao’s
hands, whereas People’s Exhibit No. 76 adequately depicted her hand and
those injuries. (RT 2283.) Though Dr. Chinwah did say that any injury on
a person’s hand or arms could be construed as a defensive wound, he added
that wound 29 by Ms. Lao’s left breast could be a defensive wound. (RT
2289.) That may have been an overstatement or a misstatement, however
because his other testimony essentially limited defensive wounds to a
person’s hands and arms and Ms. Lao’s arms and her hands were not
adequately or fully depicted in People’s Exhibit No. 14. (RT 2177, 2283,
2385-2386.)
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photographs covered except during Dr. Chinwah’s testimony; the nature of
the wounds and their location could best be shown on a human body and
not just a “stick figure;” the photographs showed the location of the
wounds, how they would have bled and caused the blood trail, the nature
and direction of the stabbing; and the prosecutor exercised discretion by
only using the coroner’s photographs that he felt were most relevant. (RT
3136.)

Finally, the prosecutor argued that he kept the photographs covered
during most of the civilian testimony and they were only uncovered when
the coroner testified. (RT 3136.) As referenced above, only the right lower
photograph was completely covered during such testimony and the right
upper photograph was only partly covered some of the time. Despite the
prosecutor’s claims, a reasonable examination of the photographs of Ms.
Lao in death belies the prosecutor’s argument because only a few of the
wounds are shown. Instead, People’s Exhibit No. 76 provided far more
information about the matters the prosecutor claimed were shown by
People’s Exhibit No. 14.

Defense counsel replied that the prosecutor’s argument was beside
the point because the real issue is the Los Angeles County District
Attorney’s Office’s longstanding and calculated practice [presumably with
a significant measure of success] of preparing exhibits in this manner to
prejudice the defense. (RT 3136-3137.) Further, the photographs of Ms.
Lao in life were not relevant because there was no issue as to her identity
and they were irrelevant to the primary issue in the guilt phase, the identity
of the person who killed Ms. Lao. (RT 3134, 3137.)  Further, the
photographs were irrelevant because the pathologist could not even tell
from the wounds whether the attacker was left or right handed. (RT 2320-
2321.)
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Defense counsel concluded that if the trial court found the probative
value of the coroner’s photographs outweighed their prejudicial effect, the
court should admit those photographs, but not the ones of Ms. Lao in life.
(RT 3137.) According to defense counsel, his proposed modification of the
exhibit would avoid the risk of having the jury decide guilt on the basis of
sympathy for Ms. Lao, something not permissible in the guilt phase of a
capital trial. (RT 3137.)

The trial court agreed that defense counsel’s argument had merit and
would control in some cases, but not in Mr. Virgil’s case. (RT 3137-3138.)
According to the court, there was certain physical evidence found at the
scene that could be correlated to the victim, there was some dispute about
the blood trail, and the coroner’s photographs were “quite antiseptic given
the nature of this particular attack.” (RT 3137.) The trial court overruled
defense counsel’s objection by finding the exhibit as proffered was more
probative than prejudicial, especially because the photographs were so
“antiseptic[]”and it saw nothing prejudicial about photographs of Ms. Lao
in life and in death appearing in the same exhibit. (RT 3138.)

C. THE ADMISSION OF PEOPLE’S EXHIBIT NO. 14 WAS AN ABUSE OF
DISCRETION AND VIOLATED MR. VIRGIL’S RIGHTS UNDER THE
FIFTH, SIXTH, EIGHTH, AND FOURTEENTH AMENDMENTS

A trial court’s discretion to admit photographic evidence is not
unlimited at the guilt phase because of the risk that the jury will decide the
question of guilt or innocence on the basis of prejudicial and inflammatory
evidence. (People v. Box, supra, 23 Cal.4th at p. 1200-1201; People v.
Anderson, supra, 24 Cal.4th at pp. 591-592.) As the circumstances of the
present case establish, the trial court abused its discretion by admitting
People’s Exhibit No. 14 as proffered by the prosecution because it was
more prejudicial than probative under Evidence Code section 352 given the

prosecution’s intended use of the exhibit (People v. Scheid (1997) 16
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Cal.4th 1, 18); it was irrelevant and cumulative because there was no
question about Ms. Lao’s identity and did not reveal anything about her
attacker (id., at p. 14); and the exhibit encouraged the jury to decide guilt or
innocence on the basis of prejudicial and inflammatory evidence. (People
v. Cavanaugh (1955) 44 Cal.2d 252, 268- 269; People v. Box, supra. 23
Cal.4th at p. 1201.)

Based on testimony from Officer Schmidt and Paramedics Audet
and Roberts, there was no doubt that Ms. L.ao was seriously and mortally
injured by many stab woﬁnds and likely to die from her injuries and the
paramedics made efforts to assist her respirations and ability to breath. (RT
1497, 1498, 1499, 1501, 1615-1617, 1622, 1637, 1638, 1645.) Dr.
Chinwah testified about the laparotomy that was performed in the
Emergency Room in an attempt to save Ms. Lao’s life and about her many
wounds in painstaking detail. (RT 2263-2306, 2331-2332.) But no
witnesses saw the attack against Ms. Lao, the man in the donut shop was
not seen in possession of a knife, no knives were ever recovered at the
donut shop that were suspected to have been used Ms. Lao, and Dr.
Chinwah could not discern whether the attacker was left or right handed.

119

119  The fact that a knife was used against Ms. Lao does not make that
fact relevant and cross-admissible to the other charged crimes. In this
regard, it cannot be said a knife was used against Ms. Addo [only that a
sharp object was used] and though Mr. Draper claimed a knife was used
against him, he did not actually see it, though he did claim his fingers were
cut when he attempted to remove the knife from being pressed against his
neck. (RT 2461, 2474-2475, 2527-2528.) Even if Mr. Draper was correct
in believing that the knife was serrated, Dr. Chinwah could not determine if
the weapon used against Ms. Lao was serrated. (RT 2300-2301, 2461.)
Instead, all that could be said was that the knife/knives used against Mr.
Draper and Ms. Lao were single-edged, something reasonably true of most
knives.
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The photographs of Ms. Lao’s wounds were irrelevant to any
contested issue in the guilt phase and were also cumulative and prejudicial
given the circumstances of their use. Accordingly, the trial court abused its
discretion by allowing the admission of the exhibit as proffered by the
prosecution.  Though this Court has many times rejected claims that
photographs should have been excluded as irrelevant, cumulative or unduly
prejudicial (see People v. Box, supra, 23 Cal.4th at pp. 1199-1201), the
prosecution in this case sought not just to prove the circumstances of the
crime. Instead, the prosecution sought to prejudice the jury by its
comparative method of showing photographs of Ms. Lao in life next to her
naked body in death with the markings of efforts to save her life. Because
the prosecution’s strategy of offering this exhibit was intended to elicit a
“visceral response that unfairly tempt[ed] jurors to find the defendant guilty
of the charged crimes” (id., at p. 1201), the trial court’s abuse of discretion
in admitting the exhibit as proffered was prejudicial and violated Mr.
Virgil’s federal and state constitutional rights.

Questions regarding the application of state evidence law do not
always involve federal constitutional questions. (See Jammal v. Van de
Kamp (9th Cir. 1991) 926 F.2d 918, 919.) Nevertheless, “[d]ue process
draws a boundary beyond which state rules cannot stray” and étate
evidentiary rulings violate the United States Constitution if they rendered
the trial fundamentally unfair and especially if they affected the reliability
of whether death was the appropriate punishment. (/d., at pp. 19-20; see
also Woodson v. North Carolina, supra, 428 U.S. at p. 305; Gardner v.
Florida, supra, 430 U.S. at p. 358; McLain v. Calderon (C.D. Cal. 1995)
__ F.Supp.  [1995 WL 769176, at p. 49], citing Barclay v. Florida
(1983) 463 U.S. 939, and Wainwright v. Goode (1983) 464 U.S. 78.)
Because the prosecution’s use of the exhibit in question was intended to

and did render Mr. Virgil’s trial fundamentally unfair and affected the
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reliability of his judgment of death, the trial court’s error violated his rights
under the Fifth, Sixth, Eighth and Fourteenth Amendments to the United
States Constitution and their analogous California counterparts and requires

the reversal of the entire judgment for the crimes against Ms. Lao.

Iv.

THE TRIAL COURT ABUSED ITS DISCRETION IN A SERIES OF
RULINGS DURING LAVETTE GILMORE’S TESTIMONY ABOUT
HER IDENTIFICATION OF MR. VIRGIL AND THOSE ERRORS
REQUIRE THE REVERSAL OF THE JUDGMENT FOR THE
CRIMES COMMITTED AGAINST MS. LAO AND MR. VIRGIL’S
JUDGMENT OF DEATH

A. INTRODUCTION

Lavette Gilmore was an important witness for the prosecution
because she reportedly saw the man suspected of robbing and killing Ms.
Lao seated at a table in the donut shop minutes before these crimes were
committed and she positively identified Mr. Virgil as that man. Her
testimony about the events inside the donut shop shortly before Ms. Lao’s
was attacked, however, differed greatly from the testimony of three other
key prosecution witnesses, all of whom testified that Gilmore was not in the
donut shop with them as she testified she was. Further, Gilmore’s
identification of Mr. Virgil as the man in the donut shop was highly
suspect, both because of the nature of the identification process and her
claim that her failure to identify Mr. Virgil during the live lineup was a lie.
Given the nature of the identification process, Gilmore’s conduct during
that process, and her expressed certainty that Mr. Virgil was the man in the
donut shop, it was critical that Gilmore’s testimony on key points be
properly admitted and that she be subject to a fair and adequate cross-
examination. The trial court, however, abused its discretion in a series of

rulings that not only allowed improper testimony to remain on the record,
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but also unduly restricted defense counsel’s cross-examination of this very
critical prosecution witness. For the reasons discussed below, Mr. Virgil
was prejudiced by the trial court’s erroneous ruling and the entire judgment

involving the crimes against Ms. Lao must be reversed.

B. STANDARD OF REVIEW AND APPLICABLE LAW

In Davis v. Alaska (1974) 415 U.S. 308, 310-311, the United States
Supreme Court considered whether the Confrontation Clause requires that a
defendant in a criminal case be allowed to impeach the credibility of a
witness by cross-examination directed at possible bias. In ruling on
defendant’s claim, the Court held “‘exposure of a witness’ motivation in
testifying is a proper and important function of the constitutionally
protected right of cross-examination (Citation.). (/d., at pp. 316-317, fn.
omitted.) Ultimately, the high court held that defendant had been “denied
the right of effective cross-examination which ‘would be constitutional
error of the first magnitude and no amount of showing of want of prejudice
would cure it.” (Citations.)” (Jd., at p. 318, italics omitted.) According to
the Court, without evidence of the witness’s probationary status [the
limitation at issue in Davis], the defense did not have an adequate record
from which to argue that the witness’s status may have led to the faulty
identification of the defendant. (/d., at pp. 317-318.)

Later, in Delaware v. Van Arsdall (1986) 475 U.S. 673, 679, the
Supreme Court recognized that the Sixth Amendment’s Confrontation
Clause does not prevent “a trial judge from imposing any limits on defense
counsel’s inquiry into the potential bias of a prosecution witness” and “trial
judges retain wide latitude” “to impose reasonable limits on such cross-
examination based on concerns about, among other things, harassment,
prejudice, confusion of the issues, the witness, safety, or interrogation that

is repetitive or only marginally relevant.” Further, the court reiterated that
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“,the Confrontation Clause guarantees an opportunity for effective cross-
examination, not cross-examination that is effective in whatever way, and
to whatever extent, the defense might wish., Delaware v. Fensterer, 474
U.S. 15, 20 (1985) (per curiam).” (Delaware v. Van Arsdall, supra, 475
U.S. at p. 679.) Accordingly, “[A] criminal defendant states a violation of
the Confrontation Clause by showing that he was prohibited from engaging
in otherwise appropriate cross-examination designed to show a prototypical
form of bias on the part of the witness, and thereby ‘to expose to the jury
the facts from which jurors . . . could appropriately draw inferences relating
to the reliability of the witness.” Davis v. Alaska, supra, at 318.” (Delaware
v. Van Arsdall, supra, 475 U.S. at p. 680.)

Trial court rulings are tested for abuse of discretion because they
retain considerable discretion to exclude testimony that is repetitive,
prejudicial, confusing to the jury, or of marginal relevance. (People v. Frye
(1998) 18 Cal.4th 894, 945-946.) Notwithstanding the Confrontation
Clause, a trial court may restrict the cross-examination of an adverse
witness pursuant to Evidence Code section 352, including cross-
examination pertaining to the credibility of a witness, “unless a reasonable
jury might have received a significantly different impression of the
witness’s credibility had the excluded cross-examination been permiﬁed.”
(People v. Quartermain (1997) 16 Cal.4th 600, 623- 624, citing Delaware
v. Van Arsdall, supra, 475 U.S. at p. 680; People v. Belmontes (1988) 45
Cal.3d 744, 781.)

C. MS. GILMORE’S TESTIMONY ABOUT HER OBSERVATIONS INSIDE
THE DONUT SHOP AND HER IDENTIFICATION OF MR. VIRGIL AS
THE MAN SHE SAW SEATED AT THE TABLE INSIDE THE SHOP

According to Lavette Gilmore, she took a break from her work at
Girls Will Be Girls Hair Salon during the afternoon of October 24, 1992,
and walked to the Donut King to buy donuts. (RT 2859-2860, 2863.)
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Before entering the donut shop, she looked through the front window and
saw a man scated at one of the customer service tables. (RT 2860, 2864.)
Gilmore admitted that she did not get a good look at the man or look at him
clearly (RT 2860, 2919), but noted that he was wearing a Malcolm X hat
and a black jacket with a black shirt with the color red (RT 2861, 2863,
2902) and there was a gym bag and a small, Styrofoam cup on the table
where he was seated. (RT 2861-2862, 2902.) Gilmore testified she was
very suspicious of the man because he looked out of place, unkempt and
possibly under the influence of some substance. (RT 2864-2865, 2907,
2918.)

Ms. Gilmore first did not recall how she described the man to the
police that day, but then recalled describing him as a “black adult, six foot
two, 150, black hair, brown [eyes], clean shaven, sweaty looking, wearing a
black shirt, unknown colors, and black jeans.” (RT 2906.) At trial, she
testified that the man was dirty and “wasn’t no clean-shaved person.” (RT
2906, 2918.) Out-of-court, Gilmore identified photographs of Mr. Virgil
and said she was 100 percent certain he was the man in the donut shop. (RT
2889-2890, 2906-2908.) Though she testified that Mr. Virgil’s profile was
similar [RT 2871-2872], she could not say in court that he was the man in

the donut shop. (RT 2865-2866.) 120

120 During his direct examination, the prosecutor walked up behind Mr.
Virgil and asked Ms. Gilmore if the person he was standing behind was in
the donut shop on October 24, 1992. (RT 2866.) Ms. Gilmore replied “he
doesn’t look rugged as he looked in the donut shop,” “[h]e looks so clean
and nice now and healthy,” but “I can’t say [if Mr. Virgil was the person in
the donut shop].” (RT 2866.) When the prosecutor later asked about her
photographic identification from profile views, Ms. Gilmore confirmed her
identification [of Mr. Virgil] and added that her identification was based on
seeing his eyes, nose, and facial hair in the donut shop that day as he tried
to hide his face. (RT 2871.)
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Ms. Gilmore’s testimony about the events inside the donut shop that
day was not without serious question. In this regard, she testified that she
was in the donut shop for 25-25 minutes using her “big mouth” to talk with
Ms. Lao and the many customers who came and went during that time and
she talked inside and then outside the shop with a “park policeman” to
whom she related her suspicions about the man seated at one of the
customer tables. (RT 2861, 2864, 2879, 2880-2881, 2887, 2896-2897,
2900-2901.) Park Police Sgt. Tiller testified differently that he and his
partner were at the donut shop minutes before Ms. Lao was stabbed and he

saw no one else in the donut shop other than Ms. Lao and the man seated at

the table. (RT 934-935, 948, 3090.) 121 Further, Ms. Gilmore testified
that she was in the shop with Mr. Harrison, but Ms. Tomiyasu testified that
there was no one in the shop when she entered and Harrison testified
similarly that they were the only customers inside the shop. (RT 1033-
1034, 1118, 1261-1263, 1276-1277, 2916-2917, 2923.) Finally, Ms.
Gilmore said for the first ﬁme at trial, years after the events in question, she
was certain about being in the shop with a bald man [Mr. Harrison] and
another lady and that a white policeman at the live lineup told her to make

an identification against her wishes. (RT 2891-2892, 3088-3089, 3091.)

122 The investigating officer in the case, Gardena Police Sgt. Lobo,

testified that it is not uncommon or unheard of for people’s memories to

121  Ms. Gilmore testified that a “white” policeman attended the live
lineup and sat in the front row. (RT 2890-2891, 2894.) Park Police Sgt.
Tiller attended that lineup along with Ms. Gilmore and other witnesses.
(RT 967-968.)

122 Sgt. Lobo testified that witnesses at the live lineup were separated by
an empty chair between them and witnesses were far enough apart they
could not talk with one another. (RT 2973.)

164



fade over time and for events to blend together when the person gives a
statement/testifies years after the fact. (RT 3089-3090.)

Similarly, the testimony about Ms. Gilmore’s out-of-court
identification was not without serious question. On August 18, 1993, Sgt.
Lobo reinterviewed Ms. Gilmore about her description of the man in the
donut shop. (RT 2963.) According to Sgt. Lobo, Ms. Gilmore said the
man seated at the table was a male black, in his late 20s, early 30s that she
estimated was 5°9” to 6° tall; he weighed between 150-160 pounds, with
dark brown hair and eyes; he had a mustache and a scraggly beard around
his mouth and chin; and he was skinny, dirty looking and wearing dark
jeans and a black T-shirt. (RT 2963-2964, 3089.) Lobo showed Ms.
Gilmore People’s Exhibit No. 6 and she eliminated the men depicted in
Position Nos. 3, 4, 5, and 6 of that Exhibit [RT 2867, 2965], but could not
distinguish between the people depicted in Position Nos. 1 and 2. (RT
2868-2869, 2965.) 123

Sgt. Lobo then asked Ms. Gilmore if she could make a better
identification by looking at a sixpack lineup containing profile views. (RT
2967.) Ms. Gilmore said she could so Lobo showed her People’s Exhibit
No. 22-B]. (RT 2869, 2967.) 124 According to Lobo, Gilmore looked at
the photographs and said the person in Position No. 2 “based on front &
side profile,” is the closest to my memory of the man I saw in the donut

shop.” (RT 2871-2872, 2968; CT Supp II 654.) Lobo testified that

123 Mr. Virgil’s November 3, 1992, booking photograph was in Position
No. 2 of that Exhibit. (CT Supp. II, 379.)

124 Mr. Virgil’s photograph was in Position 2 in People’s Exhibit No.
22-B. (CT Supp. II, 395.) Mr. Virgil’s photographs in People’s Exhibit
Nos. 6 and 22-B were in the top center position and his were the only
photographs with a prominent, bright yellow background. (CT Supp. II,
379, 395.)
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Gilmore then returned to People’s Exhibit No. 6 and said that the man in
Position No. 2 [Mr. Virgil] looked ““‘closest’” to the man in the donut shop.
(RT 2968.)

Sgt. Lobo sought to solidify and buttress Ms. Gilmore’s
identification of Mr. Virgil as the man in the donut shop by reinterviewing
her on January 20, 1995, almost two years after his first interview and just
before trial, and showed her the same sixpack that led to her identification
of Mr. Virgil in August 1993 [People’s Exhibit No. 22-B]. (RT 2969-2970,
2888-2889.) According to Lobo, he did this because he was worried about
Gilmore’s ability to correctly identify the prosecution’s suspect in Ms.
Lao’s homicide [she identified Mr. Virgil in photographic lineups, but not
at the live lineup]. (RT 2969.) After confronting Ms. Gilmore with her
inconsistent identification, she replied somewhat defensively that she got it
right earlier [“] made the proper identification the first time”] and asked to

see the photographic lineup where she “made the proper identification.”(RT
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2969.) 125 Unsurprisingly, Ms. Gilmore selected the same photograph
[Mr. Virgil, the person in Position No. 2] and claimed then she was 100
percent certain of her identification. (RT 2969, 2889-2890.)

The night before her testifnony, Sgt. Lobo [and the prosecutor]
interviewed Ms. Gilmore again. (RT 2923-2924.) After stressing the
importance of Mr. Virgil’s case and how important it was for her to tell the
“truth,” Lobo asked again about her failure to identify the same person at
the live lineup that she identified in the photographic lineup. (RT 2970-
2971.) Lobo explained it was understandable if Ms. Gilmore deliberately

made a wrong identification at the live lineup to avoid getting involved and

125 Sgt. Lobo’s testimony suggests undue influence in the identification
process. In this regard, Lobo testified that he talked with Gilmore about “a
discrepancy on her ID, and I questioned her as to why did we have such a
discrepancy in the photo line-up. And her response was, Well, I identified
him the first time around, you know, I made the proper identification the
first time. I want to see that again. And I showed her again, and that’s
when she said, See, No. 2.” (RT 2969.) If Lobo had not confirmed that she
identified the prosecution’s suspect in the photographic lineup[s], how
could Ms. Gilmore say she made “the proper identification” the first time
around? It certainly was not from her identification alone because she
could not decide between two of the men in People’s Exhibit No. 6 [those
in Position Nos. 1 and 2]; she looked at People’s Exhibit No. 22-B and said
the person in Position No. 2, based on her “memory,” looked “closest” to
the person she saw in the donut shop]; and then she returned to People’s
Exhibit No. 6 and selected No. 2 in the Exhibit. (RT 2964-2965, 2967-
2968.) As provided above, Mr. Virgil was in the same position in both
Exhibits and his was the only photograph with a prominent, bright yellow
background. (CT Supp. II, 379, 395.) Accordingly, Ms. Gilmore was far
from certain regarding her identification of the man in the donut shop and
was therefore a witness who should have been subjected to a vigorous and
complete cross-examination [“the “greatest legal engine ever invented for
the discovery of truth.”“}. (Green v. California (1970) 399 U.S. 149, 158,
fn 11, citing 5 Wigmore §1367.) This is especially so because she was
obviously a critical prosecution witness, given the series of last minute
interviews on the eve of trial and the night before her testimony. (RT 2924-
2925, 2968, 2970.)
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asked if that was the case. (RT 2971.) According to Lobo, Ms. Gilmore
responded by crying and walking away, but he managed to soothe her
emotions by talking with her. (RT 2971.) Then, Ms. Gilmore reportedly
answered that she saw the man from the donut shop at the live lineup, but
she lied and identified the wrong man [she lied at her husband’s suggestion
to avoid any further involvement in the case]. (RT 2872-2873, 2971-2972,
3092-3093.)

D. THE TRIAL COURT’S ERRONEOUS RULINGS DURING MS.
GILMORE’S TESTIMONY WERE PREJUDICIAL AND REQUIRE THE
REVERSAL OF JUDGMENT

1. THE TRIAL COURT ERRED BY FAILING TO STRIKE
GILMORE’S NONRESPONSIVE TESTIMONY CONCERNING
HER FEAR THAT THE MAN IN THE DONUT SHOP MIGHT
ROB HER

There were two main issues regarding the crimes against Ms. Lao.
The first involved the identity of the person who stabbed and killed Ms.
Lao and the second involved whether the taking of money out of the cash
register constituted robbery [intent to commit theft before or during the
application of force] or a mere “petty theft” [the intent to commit theft was

formed after the application of force]. (RT 3157-3158, 3159-3170, 3201-
3202, 3290-3291, 3295-3298, 3366-3368.) 126 On direct examination, the

prosecutor asked Gilmore a series of questions about whether Mr. Virgil
looked like the man she saw in the donut shop shortly before Ms. Lao was
fatally stabbed and then about the circumstances of her out-of-court

identification of him as that man. (RT 2866-2871.) During the latter

126  During the penalty phase, defense counsel urged the jury to spare
Mr. Virgil’s life under a theory of lingering doubt [the taking of money
from the cash register was an afterthought and not “in the furtherance or
continuation of a robbery”]. (RT 3884.)
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questioning, the prosecutor directed Gilmore to People’s Exhibit Nos. 93
and 92 [copies of the sixpack photographic lineup with Mr. Virgil in
Position No. 2 and the related admonition form, respectively] and asked if
she drew something on Exhibit No. 93. (RT 2871.) Gilmore answered that
she remembered many details about the man’s face and that he was “trying
to hide his face.” (RT 2871.) According to Gilmore, she “took the time to
look at him” because she had been “working™ as a hairdresser all day and
was carrying “a lot of money” in her pocket. (RT 2871.) Defense counsel
immediately objected to Gilmore’s testimony about carrying “a lot of
money” and her related “inchoate fear[]” of being robbed by the man. (RT
2871.) The trial court in effect sustained the objection by directing the
prosecutor to ask his next question, but the court failed sua sponte to strike
the objectionable testimony as irrelevant for any purpose other than to
suggest Mr. Virgil’s predisposition to commit robbery. (See People v. Dad
(1921) 51 Cal.App. 182, 185-186.)

Evidence Code section 766 requires that a witness give only
responsive answers to questions and nonresponsive answers shall be
stricken upon the motion of any party. The prosecutor asked Gilmore if she
drew something on Exhibit No. 93, but Gilmore never answered that
question. Instead, she attempted to explain why her identification of Mr.
Virgil as the man in the donut shop was correct: she looked at him because
she thought he appeared to be up to no good and was trying to conceal his
identity and she feared he might rob her of the money she was carrying.
(RT 2871.) Gilmore’s testimony was nonresponsive to the question asked
and the trial court erred by failing sua sponte to strike her inadmissible,
nonresponsive testimony that went to the heart of the two main issues
involving the crimes against Ms. Lao and Mr. Virgil’s eligibility for the
death penalty. Though defense counsel did not move to strike Gilmore’s

testimony, the trial court’s response to his objection directing the
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prosecutor to ask his next question evidences that any such request would
have been futile. (See People v. Hill (1998) 17 Cal.4th 800, 820-821, no
waiver if objection/request would have been futile.) Instead, the court
should have stricken Gilmore’s inadmissible, nonresponsive testimony.

Under ordinary circumstances, a trial court can correct an error in
admitting improper evidence by striking it from the record and
admonishing the jury to disregard it, and the jury is presumed to obey the
instruction. (People v. Hardy (1948) 33 Cal.2d 52, 61.) However, as the
Court of Appeal recognized in People v. McKelvey (1927) 85 Cal.App. 769,
771, there are some occasions where striking testimony and admonishing
the jury to disregard it cannot remedy the harm caused by the jury’s
exposure to inadmissible testimony. This result is necessary and
appropriate when the inadmissible testimony goes to the main issues in the
case and where the proof of defendant’s guilt is not clear and convincing.
(Ibid.)

Gilmore’s inadmissible testimony regarding her fear of being robbed
by the man as the reason why she looked at him more carefully and
inferentially why her identification of Mr. Virgil as the man in the donut
shop should be considered correct could not have been remedied by striking
her testimony because the harm had been done. Gilmore’s overall
identification testimony was inconsistent and inherently suspect and the
question of whether a robbery later occurred was an issue of major
importance. Because failing to strike Gilmore’s nonresponsive and
inadmissible testimony had the effect of buttressing the strength of her
otherwise suspect identification and Gilmore was not a witness to the actual
commission of the crimes against Ms. Lao, it was error to allow her
testimony about “inchoate fears” to remain before the jury.

When Gilmore was asked if Mr. Virgil’s appearance in court was

consistent with the man in the donut shop, she replied that he looked “so
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clean aﬂd nice now and healthy.” (RT 2866.) When Gilmore was shown
People’s Exhibit No. 6 on August 18, 1993 [a photographic lineup
containing Mr. Virgil’s booking photograph from November 3, 1992, in
Position No. 2 — front facial view, goatee only], she circled the photographs
in Position Nos. 1 and 2 [both of men had neatly trimmed goatees] and
wrote that she could not distinguish between the men in the two
photographs. (RT 2868; CT Supp. II, 649-652.) In court, however, she
testified with Mr. Virgil sitting in front of her [he had a goatee at trial] that
both men had big noses and Mr. Virgil looked most like the man in the
donut shop. (RT 697, 2869.)

On October 19, 1993, two months after her inability to identify Mr.
Virgil with certainty, Gilmore was shown People’s Exhibit No. 22-B [a
photographic lineup containing Mr. Virgil’s booking photograph from
November 3, 1992, also in Position No. 2 — left side profile view, goatee
only]. (RT 2869-2870; CT Supp. II, 653-655.) Then, Gilmore wrote that
the man in Position No. 2 looked closest to the man she recalled seeing in
the donut shop. (RT 2870-2871; CT Supp. II, 654.) Gilmore was shown
the same photographic lineups in January 1994 [People’s Exhibit Nos. 6,
22-B, 91, and 93] and went from saying that Mr. Virgil looked closest to
the man in the donut shop to being more than “100%” certain in her
identification.

Her identification and certain conclusion are very curious and
suspect. At trial, Mr. Virgil looked like he did on November 3 [ten days
after the events inside the donut shop he looked clean and had a neatly
trimmed goatee], but on October 26 [two days after the events in the donut
shop he had a full beard and thus could not have had just a goatee less than
two days before]. (RT 697, 2866-2872, 2889-2890; CT Supp. 11, 379, 395,
651-652.) Accordingly, the trial court’s error in allowing Gilmore’s

nonresponsive testimony to remain was prejudicial because it buttressed her
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otherwise suspect testimony about the certainty of her identification of Mr.
Virgil as the man in the donut shop. As such, the error violated Mr.
Virgil’s right to a fair trial, to fairly confront the witnesses against him, and
to a reliable penalty determination under the Fifth, Sixth, Eighth and
Fourteenth Amendments to the United States Constitution and their
analogous California counterparts.

Further, the trial court’s error in failing to strike Gilmore’s testimony
affected the second main issue involving the crimes against Ms. Lao. The
prosecution’s theory was that Mr. Virgil was guilty of first degree felony
murder based on the commission of robbery and also alleged the related
robbery special circumstance. (RT 3224.) The defense countered that the
circumstances were inconsistent with robbery because the nature of the
attack against Ms. Lao suggested that it was a rage killing or a sexual
assault gone awry. (RT 3160-3161.) Gilmore was not present at the time
the alleged robbery occurred and her nonresponsive answer suggested to
the jury that Mr. Virgil, the man she identified in the donut shop, was
planning a robbery all along.

In People v. Melton (1988) 44 Cal.3d 713, 744, this Court cited with
approval the Court of Appeal’s decision in People v. Sergill (1982). 138
Cal.App.3d 34, 39-40, where the lower court recognized that a lay witness
may not “express an ultimate opinion based on his perception” unless that
opinion is “‘helpful to a clear understanding of his testimony’ (citation)
[and] . . . where the concrete observations on which the opinion is based
cannot otherwise be conveyed. (Citations.)” As a lay witness, Gilmore was
not entitled to express the ultimate opinion about whether the man in the
donut shop intended to commit robbery because that was not helpful to a
clear understanding of her testimony and she was otherwise able to convey
her concrete observations of the man sitting quietly at the table in the donut

shop. In other words, Gilmore was not entitled to testify about whether the
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man planned to commit robbery [his state of mind] because there was no
evidence within her actual knowledge concerning his motivations and her
“inchoate fears” were based on mere speculation and not actual knowledge.
(See People v. Lamer (2003) 110 Cal.App.4th 1463, 1470-1471, citing
Gherman v. Colburn (1977) 72 Cal.App.3d 544, 582.) As such, the trial
court abused its discretion by failing to strike her testimony and the error
violated Mr. Virgil’s rights to a fair trial, to fairly confront the witnesses
against him, and to a reliable penalty determination under the Fifth, Sixth,
Eighth and Fourteenth Amendments to the United States Constitution and

their analogous California counterparts.

2. THE TRIAL COURT ERRED BY ALLOWING GILMORE TO
TESTIFY ABOUT HER BELATED IDENTIFICATION OF MR.
VIRGIL FROM A PHOTOGRAPH OF THE LIVE LINEUP

Gilmore was an important eyewitness because she reportedly saw
the man in donut shop just before the crimes against Ms. Lao were
committed and she was the only person to identify Mr. Virgil as that man
under non-traumatic conditions. £27 Part way through Mr. Virgil’s trial,
the prosecutor surprised the defense by calling Gilmore as a witness, after
previously advising counsel that she would not testify. (RT 2873.)
Because Gilmore was such an important witness and her identification of

Mr. Virgil was suspect under the circumstances detailed above, the

127 QOther than Sgt. Tiller who was uncertain that Mr. Virgil was the man
in the donut shop, Debra Tomiyasu, DeAndre Harrison, and Ella Ford
identified Mr. Virgil as that man, but made their observations under
extremely stressful conditions — they saw the man around the time that Ms.
Lao suddenly appeared covered in blood and collapsed in front of them or
seeing the man suddenly appear and almost run over her as he ran through
the parking lot at about the time people began chaotically dashing about
and screaming that someone had been stabbed. (RT 956-957, 1040, 10438,
1057, 1209, 1267, 1359-1360, 1362-1363, 1364, 1401-1402, 1403, 1407,
1408, 1409-1410, 1411, 1412, 1439-1440, 1680-1681, 1725, 1729-1730.)
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prosecufor attempted to buttress her identification testimony by asking
whether she attended the live lineup on October 19, 1993, and whether she
identified someone there other than Mr. Virgil. (RT 2872.) Gilmore
answered that she attended the live lineup, recognized Mr. Virgil at the
lineup, but lied deliberately by identifying another man. (RT 2872.)
Gilmore explained that she was “scared” at the lineup and deliberately
identified the wrong man to avoid further involvement in the case. (RT
2872-2873.)

Anticipating that the prosecution would have Gilmore identify Mr.
Virgil from a reconstruction of the live lineup [People’s Exhibit No. 8],
defense counsel objected that this would be improper because Gilmore did
not identify Mr. Virgil at the live lineup and her identification from
photographs would be tainted because the exhibit was unduly and
impermissibly suggestive — the exhibit contained three photographs, one of
the six men facing forward, one of the six facing to their right and
displaying their left proﬁlés, and one a close-up of Mr. Virgil by himself
with a numbered placard [No. 4] around his neck. (RT 2873-2875.) The
trial court ruled that Gilmore could view the photographic exhibit and
testify about whether she identified Mr. Virgil at the live lineup and defense
counsel could question her on cross-examination about her identification.
(RT 2873-2874.) After Gilmore identified Mr. Virgil as the man in
Position No. 4 at the live lineup, defense counsel noted for the record that
Mr. Virgil’s solo photograph in that exhibit “was bigger than life” and the
court agreed by saying the “[e]xhibit speaks for itself.” (RT 2875.) The
trial court’s error in allowing Gilmore to identify Mr. Virgil from
photographs of the live lineup violated Mr. Virgil’s right to counsel, a fair
and impartial jury, and a reliable penalty determination under the Fifth,
Sixth, Eighth and Fourteenth Amendments to the United States Constitution

and their analogous California counterparts.
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In People v. Fowler (1969) 1 Cal.3d 335, the defendant surrendered
himself to the police and was asked if he was represented by counsel.
Defendant replied that he was not and the police never advised him of his
right to counsel at the lineup. At the lineup that soon followed, two
witnesses identified the defendant as the robber in question and he was
arrested for robbery. After concluding that the preindictment lineup was a
critical stage of the proceedings where the right to counsel had attached,
this Court addressed the Attorney General’s argument that the violation of
the right to counsel was harmless because the live lineup could be
adequately reconstructed by taking testimony from persons involved in the
lineup, including the police officers who conducted the lineup and the
witnesses who attended, and viewing still photographs of the lineup. (/d,
at p. 348.) This Court held that such a procedure could not adequately
reconstruct the lineup and remedy the violation of the defendant’s Sixth
Amendment right to counsel under the United States Supreme Court’s
| decisions in United States v. Wade (1967) 388 U.S. 218, and Gilbert v.
California (1967) 388 U.S. 263, 87 S.Ct. 1951, 18 L.Ed.2d 1178. (/d, at
pp. 348-348; accord, People v. Lawrence (1971) 4 Cal.3d 273, 279, fn. 2;
compare with United States v. Barker (9th Cir. 1993) 988 F.2d 77, 78, and
United States v. Amrine (8th Cir. 1983) 724 F.2d 84, finding the
defendant’s Sixth Amendment rights were not violated by showing a
videotape of the lineup to witnesses because the defense could effectively

reconstruct the lineup and the videotape was akin to a photographic lineup

where there is no right to counsel because the defendant is not present.) 128

128 In any event, the photographic exhibit at issue here was inadequate
because it only included a limited portion of the lineup [only the men
standing there] and violated due process because it was unduly suggestive
[blown-up photograph of Mr. Virgil by himself with an identifying placard
around his neck].
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Gilmore was present at the live lineup, but did not identify Mr.
Virgil then. Instead, the trial court allowed her to claim at trial that she in
fact identified Mr. Virgil at the live lineup, something that is akin to
granting the prosecution an opportunity to show that her testimony had an
independent source. In Moore v. Hlinois (1977) 434 U.S. 220, 231, the
Supreme Court cited Gilbert v. California, supra, 388 U.S. at p. 272, and
held that a pretrial corporeal identification obtained in violation of a
defendant’s Sixth Amendment right to counsel cannot be used by the
prosecution to buttress its case-in-chief, even given the possibility that the
identification had an “independent source” from the violation. Under the
rationale from Moore and Gilbert, Gilmore’s belated identification of Mr.
Virgil from a photographic exhibit of the live lineup is no different than
saying even if Mr. Virgil’s rights were violated at the live lineup, Gilmore
could testify about her identification under the “independent source”
doctrine. Because that is constitutionally impermissible, the trial court’s
ruling allowing the prosecution the same opportunity to buttress its case-in-
chief with her revisionist testimony not only violated Mr. Virgil’s Sixth
Amendment right to counsel, but also his rights to a fair trial and a reliable
penalty determination under the Fifth, Sixth, Eighth and Fourteenth
Amendments to the United States Constitution and their analogous

California counterparts.

3. THE TRIAL COURT ERRED BY RESTRICTING CROSS-
EXAMINATION THAT WAS INTENDED TO EXPLORE
GILMORE’S BIAS AND OBTAIN EVIDENCE FROM WHICH
TO ARGUE THAT HER BIAS AFFECTED HER CREDIBILITY

Defense counsel began his cross-examination by establishing that
when Gilmore attended the live lineup, she knew that the charges against
Mr. Virgil involved extremely serious allegations of murder and robbery.

Further, Gilmore conceded that she was not thinking about the
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consequences of making a deliberate misidentification or whether that
might result in the falsely identified man going to “the gas chamber.” (RT
2890.) According to Gilmore, she was crying and did not want to make an

identification at the lineup and she told a white policemen there about her

desire not to identify anyone. (RT 2891.) 122 Despite her desire not to
identify anyone, she eventually decided to identify the man in Position No.
1. (RT 2891.) Defense counsel attempted to explore Gilmore’s willingness
to lie in a death penalty case by asking why she deliberately “put down
something that wasn’t true in something as crucial as a capital murder case .
.. ?7(RT 2891.) Before Gilmore could answer, the prosecutor objected
that Ms. Gilmore did not know it was a capital case and the court sustained
the objection. (RT 2891-2892.)

Defense counsel’s question was akin to matters of common
knowledge or illustrations drawn from common experience, history or
literature (see generally People v. Hill (1998) 17 Cal.4th 800, 819 [no
misconduct to comment on matters not in evidence if the matters involve
well-known or information commonly known]). Because Ms. Gilmore
obviously knew that this was a murder case and the death penalty could be

an option, the trial court abused its discretion by sustaining the prosecutor’s

129 Presumably, Ms. Gilmore was talking about Sgt. Tiller who also
attended the live lineup. As noted above, Sgt. Lobo testified that jurors
were separated and not close enough to talk with each another during the
lineup. (RT 2973.) Gilmore’s testimony about the policeman pressuring
her to make an identification represents one more example of Gilmore’s
fanciful recollection and doubtful credibility. Further, it establishes why the
trial court’s restriction on cross-examination was error and highly
prejudicial.
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objection. 130

Defense counsel moved on to explore when Gilmore told the police
about her alleged, deliberate misidentification at the live lineup. Gilmore
admitted she did not remember telling the police about her lie when she
was interviewed on the eve of trial in January 1995. (RT 2892.) Defense
counsel then asked how Gilmore could so easily forget “deliberately

- I T3

intentionally misidentif[ying] a person” “in a murder case involving
allegedly a robbery . . . 77 (RT 2892.) Gilmore replied by repeating her
story about being pressured to make an identification by the “white”
“policeman” and testified that she decided to identify the wrong person “to
get this away from me.” (RT 2892.) Gilmore explained further that she
decided not to disclose her lie soon after the lineup because she was still
upset by thoughts of Ms. Lao lying on the floor in the donut shop and she
thought she had succeeded in lying her way out of further involvement in
the case. (RT 2893.)

Defense counsel continued by asking why the jury should believe
her identification testimony at trial and Gilmore replied that the white
policeman pressed her to calm down and identify someone. (RT 2893-
2894.) Given Gilmore’s knowledge about the seriousness of the charges,
her willingness to lie in order to avoid further responsibility in the case, and
her incredible testimony about being pressured to identify someone,
defense counsel sought to explore Gilmore’s state of mind by asking how
she would feel if someone had deliberately misidentified her in a robbery-

murder case. (RT 2894.) The prosecutor objected that the question was

130 1t is not certain that defense counsel’s question necessarily referred
to Ms. Gilmore’s knowledge about the nature of the penalty being sought at
the time of the live lineup. Because the question could just as readily
referred to her knowledge at the time of trial, the trial court’s ruling without
seeking clarification was a manifest abuse of discretion.
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“[a]rgumentative™] and the trial court sustained the objection and directed
Ms. Gilmore not to answer. (RT 2894.)

Defense counsel’s question was not intended to engage the witness
in an argument, but rather to elicit information within her knowledge (see
generally People v. Mayfield (1997) 14 Cal.4th 668, 755, citing People v.
Smith (1954) 43 Cal.2d 740, 747) so it was certainly not argumentative.

Further, defense counsel’s questioning was directed towards
" Gilmore’s bias against Mr. Virgil because she was an important prosecution
eyewitness, someone who knew Ms. Lao well, and someone whose
credibility was very much at issue. (See Evid. Code § 780.) Contrary to
the court’s ruling, the defense was entitled to explore Gilmore’s willingness
to lie and her apparent lack of concern about the consequences of
deliberately lying in an admittedly extremely serious case. As such,
defense counsel’s question was proper because it went to Gilmore’s
demeanor while testifying, the character of her testimony, her character for
honesty, the existence or nonexistence of her bias or other motive for her
statements, her attitude toward the action where she testified or towards
giving testimony, and her admission of untruthfulness. (See Evid. Code
§780, subds. (a), (b), (e), (f), (h), (j), and (k).) For these reasons, the trial
court abused its discretion by wrongly limiting defense counsel’s cross-
examination and ability to challenge the overall validity and accuracy of
Gilmore’s identification of Mr. Virgil as the man in the donut shop.

After discussing the pie tin found in the donut shop, defense counsel
returned to Gilmore’s description/identification of the man she reportedly
saw there. (RT 2896-2905.) After Ms. Gilmore testified that she did not
recall her description of the man when she was interviewed by a police
officer at the scene, defense counsel recited the description that she gave to
Gardena police officer Pepper. (RT 2905-2906.) Gilmore remembered

providing that description, including that the man in the donut shop was
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“clean shaven.” (RT 2906.) When defense counsel asked if she recalled
saying “clean shaven,” Gilmore denied that the man was “clean-shaved,”
but then claimed not to remember ever telling Officer Pepper what his
report reflects she said — the man was “clean-shaved.” (RT 2906.) Defense
counsel was about to question Gilmore further about the man’s appearance
and facial hair and the nature of the identification process by prefacing his
next question with the fact that she had only been shown photographs of
men with facial hair. (RT 2906.) The prosecutor interrupted by objecting
that defense counsel waé being “[ajrgumentative” and the trial court
sustained the objection. (RT 2906.) 131

As provided above, there were two main issues involving the crimes
against Ms. Lao, the identity of the perpetrator and whether a robbery was
committed. Gardena police officers Schmidt and Schnabl were the first
officers to arrive in response to the 911 calls about the events at the Donut
King. (RT 1477-1480, 1496.) Schmidt was the senior officer and assumed
responsibility for interviewing witnesses and obtaining a composite
description of the suspect from different witnesses. (RT 1478, 1496.)
According to Officer Schmidt he asked witnesses Tomiyasu and Harrison if
the man they saw in the donut shop had a beard and they both said “no™ he
did not. (RT 1586.) But, Schmidt’s radio broadcast at the scene and his
police report about his interviews reflected that the suspect had a beard.

(RT 1527, 1585-1586,1592-1593.) During his testimony, Schmidt admitted

131  Because the prosecutor interrupted defense counsel by objecting and
the trial court immediately sustained the objection, defense counsel never
got to complete his statement. A fair reading of the record, however,
establishes that defense counsel was going to say that she had only been
shown photographs of men with facial hair and his purpose in doing so was
to challenge the identification process as unduly suggestive — she was only
shown photographs consistent with Mr. Virgil’s appearance, the
prosecution’s only suspect after his arrest in June 1993.
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that he ffeely edits his police reports by omitting information that might be
used later to challenge the reliability of an eyewitness’s identification. (RT
1582.)

Gardena police officer Pepper also interviewed witnesses at the
crime scene. (RT 956, 1607, 1830, 2905, 2918-2919.) The statements
about facial hair given to Pepper ranged from full beard [Tomiyasu and
Harrison], to unkempt goatee [Sgt. Tiller], and to “clean shaven [Gilmore]”
(RT 1000, 1592, 2906.) Under the circumstances, defense counsel had a
legitimate basis to question Gilmore about being shown only photographs
of men with facial hair.

Very recently in United States v. Schoneberg (9th Cir. 2005) 396
F.3d 1036, the Court of Appeals applied Davis v. Alaska, supra, 415 U.S.
308, to the question of whether the trial court’s limitation on cross-
examination violated the defendant’s Sixth Amendment rights to
confrontation. The defendant in Schoneberg and his co-conspirator
[Woodbury] were charged by indictment, but Woodbury pleaded guilty
after negotiating a plea agreement that offered him the possibility of a
reduced sentence in exchange for his testimony against the defendant.
Under the terms of his agreement, Woodbury had to persuade the
“government” that his testimony was truthful before he could earn the right
to ask for a sentence reduction.

During cross-examination, the defense sought to explore
Woodbury’s motivation for testifying and establish that he had to persuade
the “government” that his testimony was truthful before he could ask for a
sentence reduction. The trial court repeatedly ruled that the jury was the
“‘sole determiner of credibility,” and refused to allow defense counsel “to
explore Woodbury’s incentive to please the government.” (/d., at p. 1041.)
The jury got to see the relevant provision of Woodbury’s presentence

agreement and trial counsel was allowed to elicit on cross-examination that
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Woodbury’s motive in testifying was to earn the right to request a sentence
reduction. The Court of Appeals concluded, however, that the trial court
erred by not allowing cross-examination intended to prove that the witness
had a motive to testify in a certain way that was pleasing to the government
and that motive provided a reason for the jury to question his credibility.
(Id, at p. 1043.) Though trial courts have discretion concerning the scope
of cross-examination, the Court of Appeals held that the trial court’s
limitation went too far: it not only prevented the defense from asking if
the witness was biased, but it also prevented the defense from making a
record from which to argue that the witness was so biased that his
testimony was not credible. (/d, at p. 1042, citing Davis v. Alaska, supra,
415 U.S. at pp. 316-318.)

In this case, the trial court’s limitation on cross-examination also
went too far. It prevented the defense. from exploring Gilmore’s bias and
willingness to lie in a capital trial, from exploring her state of mind
regarding her feelings about lying in such a serious case, and from
exploring the suggestive nature of the identification process. Thus, the trial
court impermissibly limited the defense from exploring a critical witness’s
bias and developing evidence from which to argue that her bias provided a
reason not to believe her testimony identifying Mr. Virgil as the man in the
donut shop. As such, the trial court violated Mr. Virgil’s rights to due
process, confrontation, counsel, and a reliable penalty determination under
the Fifth, Sixth, Eighth and Fourteenth Amendments to the United States

Constitution and their analogous California counterparts. (/bid.)
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4, THE TRIAL COURT’S RULINGS DURING MS. GILMORE’S
TESTIMONY ON DIRECT EXAMINATION WERE
PREJUDICIAL AND REQUIRE THE REVERSAL OF MR.
VIRGIL’S CONVICTIONS FOR THE CRIMES AGAINST MS.
LAO AND HiS JUDGMENT OF DEATH

Ms. Gilmore was a critical identification witness whose testimony
about the circumstances inside the donut shop and her identification of Mr.
Virgil were far from certain and highly suspect. For example, two days
after Ms. Lao’s homicide Mr. Virgil had a full beard, but nine days later he
had a neatly trimmed goatee, like the one he had at trial. (RT 697; People’s
Exhibit No. 4.) Gilmore testified, however, that Mr. Virgil’s appearance in
the donut shop was consistent with how he looked 10 days after the
homicide, but inconsistent with how he would have looked at the time of
the homicide. (RT 2906-2908.) Also, Gilmore identified Mr. Virgil from
photographs of the live lineup where he was depicted “bigger than life”
with a goatee [like the one he had at trial] and wearing a placard hanging
from his neck that identified him as the man in Position No. 4 at the lineup.
Thus, the question of Mr. Virgil’s identity was not a foregone conclusion,
especially because the other eyewitnesses who identified Mr. Virgil did so
under circumstances of great stress and Gilmore’s identification was the
only one under nontraumatic conditions.

Also, Gilmore improperly expressed her lay opinion about the
ultimate and highly contested issue of whether the man she identified as
Mr. Virgil planned to commit a robbery in the donut shop. This was highly
prejudicial because the question of whether the taking of money from the
cash register by what appeared to be a strung out, wild-eyed looking man
was pursuant to a planned robbery or a mere theft based on an after-formed
intent was not a foregone conclusion. The man did not try to harm
Tomiyasu or Harrison who saw him at the cash register, nor did he attempt

to retrieve his property which could have been easily accomplished before
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he left thé donut shop. Because the man in the donut shop did not do either
of these things, something that would be expected from a robber who
planned his crime, intended to eliminate witnesses, or remove evidence that
might be used to identify him, the question was close about whether a
robbery was intended.

Further, the nature of the acts against Ms. Lao and where they were
committed in the employee restroom similarly establishes that the question
was close about whether a robbery was intended. It was alleged by the
prosecution' that the man in the donut shop bound Ms. Lao and repeatedly
stabbed her, but the many stab wounds, almost all of which were not fatal,
reasonably suggests that the perpetrator’s motive was something other than
robbery. Thus, Gilmore’s testimony that she was afraid of being robbed by
the man should have been stricken and the trial court’s failure to do was
extremely prejudicial because it affected the main issues involved in the
crimes against Ms. Lao — whether Mr. Virgil was the man in the donut shop
and whether he intended to commit robbery.

Finally, Gilmore’s testimony was crucial to the prosecution’s case
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that was based primarily on eyewitness identification. 432 Thus, the trial
court’s failure to strike Gilmore’s testimony about her fear of being robbed
by the man and allowing her to identify Mr. Virgil from a photographic
exhibit of the live lineup that was not associated with the protections
afforded by the Sixth Amendment right to counsel at a live lineup are not
harmless under the federal and state standards of review. Accordingly, Mr.
Virgil’s convictions for the offenses against Ms. Lao and his judgment of
death must be reversed under the United States and California
Constitutions. (United States v. Wade, supra, 388 U.S. 218; Gilbert v. -
California, supra, 388 U.S. 263; Moore v. lllinois, supra, 434 U.S. 220;
People v. Sergill, supra, 138 Cal.App.3d 34; People v. Fowler, supra, 1
Cal.3d 335; Chapman v. California, supra, 386 U.S. at p. 24; People v.
Watson, supra, 46 Cal.2d at p. 836.)

132 My Virgil’s palm print was reportedly found on the outer
edge/corner of a dining room table in the donut shop. (People’s Exhibit No.
60.) Assuming arguendo that the print belonged to Mr. Virgil, its location
near the outer edge/corner of the table meant that it was not located in an
area where reason dictates would be wiped down every time the table was
cleaned to remove coffee stains and debris. Further, the police and
prosecution waited years before attempting to learn about the cleaning
practices at the Donut King and then could only elicit testimony that was
equivocal at best — Ms. Ngov claimed not to remember whether she cleaned
that table on the day in question and then testified that she did clean that
table, but would have done so about six hours before the crimes against Ms.
Lao were committed. Further, the police found no other fingerprints
connecting Mr. Virgil to the offenses against Ms. Lao and they failed to
collect serological evidence that could have established with certainty the
identity of the person who attacked Ms. Lao. Under the circumstances, it
cannot be said that the evidence of Mr. Virgil’s presence in the donut shop
just before Ms. Lao was attacked was supported by competent, scientific
evidence.  Instead, it was based mainly on suspect, eyewitness
identification testimony.
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5. SIMILARLY, THE RESTRICTION ON DEFENSE COUNSEL’S
CROSS-EXAMINATION OF GILMORE IS PREJUDICIAL AND
REQUIRES THE REVERSAL OF THE JUDGMENT FOR THE
CRIMES AGAINST MS. LAO AND MR. VIRGIL’S SENTENCE
OF DEATH.

In United States v. Schoneberg, supra, 396 F.3d at p. 1044, the Court
of Appeals recognized that the United States Supreme Court held in
Delaware v. Van Arsdall, supra, 475 U.S. 673, that a violation of the right
to confrontation under the Sixth and Fourteenth Amendments does not
~compel an automatic reversal. Instead, it is subject to the “*harmless-error
analysis’” from Chapman v. California, supra, 386 U.S. at p. 24. Because
the trial court’s errors restricting defense counsel’s cross-examination
prevented the defense from eliciting information that would have been used
to challenge Gilmore’s credibility based on her bias and motivation and she
was a critically important prosecution witness, it cannot be said that the
errors were harmless under either the federal or state standards of review
regarding the crimes against Ms. Lao and the special circumstance finding.

Defense counsel’s attempts to challenge Gilmore’s credibility on
cross-examination by asking her pointedly why she would willingly lie in a
crucial case involving capital murder charges (RT 2891) and her feelings
about having someone deliberately lie against her in a robbery-murder case
(RT 2894) were consistently thwarted by the trial court’s rulings sustaining
the prosecutor’s objections. When defense counsel attempted to question
Gilmore about the suggestive nature of the identification process and her
inconsistent statements about the man she saw in the donut shop (RT 2906),
the trial court again refused to allow defense counsel to question Gilmore
about a topic that went to identity, the primary issue involved in the
offenses against Ms. Lao and that which led to Mr. Virgil’s sentence of
death. Under the circumstances where the prosecution’s evidence that Mr.

Virgil’s was the man in the donut shop and intended to commit robbery was
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far from overwhelming, the trial court’s errors restricting cross-examination
intended to challenge Gilmore’s credibility cannot be harmless under the
federal and state standards of review. Accordingly, Mr. Virgil’s
convictions for the offenses against Ms. Lao and his judgment of death
must be reversed under the United States and California Constitutions.
(United States v: Schoneberg, supra, 396 F.3d 1036; Davis v. Alaska,
supra, 415 U.S. at pp. 317-318; Delaware v. Van Arsdall, supra, 475 U.S.
at pp. 679-680; Chapman v. California, supra, 386 U.S. at p. 24; People v.
Waison, supra, 46 Cal.2d at p. 836.)

V.

THE TRIAL COURT VIOLATED MR. VIRGIL’S RIGHTS TO DUE
PROCESS, TRIALBY AN IMPARTIAL JURY, AND A RELIABLE
PENALTY DETERMINATION BY ALLOWING DETECTIVE
COHEN TO TESTIFY ABOUT WHY HE BELIEVED MR. VIRGIL
WAS THE SUSPECT IN MS. LAO’S HOMICIDE

A. APPLICABLE LAW AND STANDARD OF REVIEW

It is well-settled that “[a] lay witness may testify to an opinion if it is
rationally based on the witness’s perception and if it is helpful to a clear
understanding of his testimony. (Evid. Code, § 800.)” (People v. Farnam
(2002) 28 Cal.4th 107, 153.) It has also been held that

“opinions on guilt or innocence are inadmissible because they are
of no assistance to the trier of fact. To put it another way, the trier
of fact is as competent as the witness to weigh the evidence and
draw a conclusion on the issue of guilt.”

(People v. Torres (1995) 33 Cal.App.4th 37, 47.)

Further,
“A lay witness is occasionally permitted to express an ultimate
opinion based on his perception, but only . . . where the concrete

observations on which the opinion is based cannot otherwise be
conveyed. (Citations.)”
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(People v. Melton (1988) 44 Cal.3d 713, 744.)

According to this Court, one of the primary reasons for the rule limiting lay
opinion testimony is “the factfinder, hot the witnesses, must draw the
ultimate inferences from the evidence.” (/bid.) Further, lay opinion
testimony that invades the province of the jury’s factfinder function is not
permitted because it does not bear on the witness’s credibility and has no
“‘tendency in reason, to disprove the veracity of the statements.”” (/bid.,
citing Evid. Code §§ 210, 350, 780; see also United States v. Schoenberg,
supra, 396 F.3d at p. 1043.)

A trial court’s ruling concerning the erroncous admission of lay
opinion testimony is reviewed for an abuse of discretion. (People v. Medina
(1990) 51 Cal.3d 870, 887; People v. Farmer (1989) 47 Cal.3d 888, 908,
overruled on another point in People v. Waidla, supra, 22 Cal.4th at p. 724,
fn. 6.)

B. DETECTIVE COHEN’S TESTIMONY REGARDING HIS BELIEF THAT
MR. VIRGIL WAS A SUSPECT IN MS. LAO’S HOMICIDE

Detective Richard Cohen of the Los Angeles County Sheriff’s
Department was the police officer who caused the homicide investigation
to focus on Mr. Virgil. Accordingly, his testimony was central to the
prosecution’s case and constituted critical evidence on the issue of Mr.
Virgil’s guilt for Ms. Lao’s homicide, as well as his guilt for all the charged
crimes. The trial court, however, erred by allowing the detective to testify
about why he thought Mr. Virgil was the suspect in Ms. Lao’s homicide
because that evidence could otherwise have been conveyed and the jury
was as competent as the detective to weigh the evidence and draw their
own conclusion about Mr. Virgil’s guilt. Further, the detective’s testimony
invaded the province of the jury in deciding the facts presented.

Detective Cohen interviewed Mr. Virgil on October 27, 1992, the

day after his arrest for burglary/trespass on October 26 at St. Francis

188



Cabrini Church and three days after Ms. L.ao’s homicide at the Donut King.
(RT 883-886.) On October 26, after Mr. Virgil’s arrest, a booking
photograph of him had been taken at the Lennox Sheriff’s station [People’s
Exhibit No. 4(a)]. (RT 885, 896.)

After interviewing Mr. Virgil and advising him of his constitutional
rights, Detective Cohen allowed Mr. Virgil to write a narrative statement
regarding the incident at the church [People’s Exhibit No. 13]. (RT 888-
890.) According to Cohen, Mr. Virgil did not seem to be under the
influence of drugs at the time of the interview; he wore the same clothes
that he was wearing at the time of his arrest — green shirt, gray shorts, and a
white jacket; he was not disheveled, though he was somewhat unshaven,
but not with a full beard; and he looked “quite skinny” for his build [much
thinner than at trial], like a transient who lived from place to place. (RT
893-894.)

Sheriff’s Detective LaBerge, the investigating officer in the case
arising from the robbery and assault against Samuel Draper at the
- Southwest Bowl on October 31, 1992, learned from Mr. Jackson, the owner
of the daycare center at the rear of the bowling alley’s parking lot, that the
suspect in the crimes against Mr. Draper had lived in Jackson’s van and that
person had been involved in a recent crime at a church [St. Francis Cabrini
Church]. (RT 2723-2725.) After LaBerge spoke with his fellow detectives
and learned that Detective Cohen was investigating the church incident, he
obtained Mr. Virgil’s October 26 booking photograph from Detective
Cohen for use in his investigation regarding the crimes against Mr. Draper.
(RT 2729-2731, 2757.)

The investigation into Ms. Lao’s homicide was stalled until June
1993 when Gardena Police Sgt. Lobo assigned himself as the lead
investigator in that case. (RT 3081.) Sgt Lobo believed that the suspect in

Ms. Lao’s homicide was a transient and learned through his investigation
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that the tickets found in the gym bag left on the table at the donut shop were
stolen from the Southwest Bowl. (RT 2402-2406, 2926, 2929.) Thereafter,
Sgt. Lobo had a fellow Gardena police officer prepare a crime bulletin
about the homicide and had it sent to nearby law enforcement agencies,

including the Sheriff’s Department, Lennox Division, because the bowling

alley was within its jurisdiction. (RT 2929-2932, 2935.) 133

Detective Cohen saw the bulletin and called the Gardena Police
Department the next day to report his belief that Mr. Virgil should be
considered a suspect in Ms. Lao’s homicide. (RT 2709-2710, 2715-2720,
2737, 2763-2764, 2789-2790, 2936.)

At Mr. Virgil’s trial, the prosecutor established, during his direct
examination of Detective Cohen, that Cohen had talked with and met Sgt.
Lobo after looking at the flier. The prosecutor then asked the detective if he
“reach[ed] any sort of suspicions” that Mr. Virgil was the suspect in the
homicide. (RT 2711.) Cohen answered in the affirmative and the
prosecutor asked “what were those suspicions?” (RT 2711.) Before
Detective Cohen answered, defense counsel objected that Cohen’s response
and state of mind were irrelevant and inadmissible. (RT 2711.) The trial
court sustained defense counsel’s objection, unless the prosecution could
make an offer of proof to the contrary. (RT 2711.)

The prosecutor then requested a bench conference where defense
counsel spoke first by saying he did not object to the prosecution
introducing evidence that sixpack photographic lineups containing Mr.

Virgil’s booking photograph were prepared as a result of the meeting

133 The four-page bulletin/flier contained descriptions of the suspect
from the various witnesses and a composite sketch of the suspect [People’s
Exhibit No. 11] drawn at Ms. Tomiyasu’s direction, and detailed the
contents of the gym bag. (RT 847, 1068-1069, 1134-1137, 1930-1931,
1961, 2931-2934; Supp. CT 11 400.)
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between Detective Cohen, Sgt. Lobo and other officers. (RT 2711.)
Defense counsel, however, vigorously objected to Cohen testifying that the
composite [People’s Exhibit No. 11] looked like Mr. Virgil or that it was
representative of how Mr. Virgil looked at time of his interview with
Cohen, three days after Ms. Lao’s homicide. (RT 2711.) According to
defense counsel, this was because Cohen’s opinion about how Mr. Virgil
looked was irrelevant [because jurors should make their own determination
about those matters]. (RT 2712.)

The trial court asked what the prosecution was trying to elicit from
Detective Cohen. The prosecutor replied that he wanted to show how the
investigation ultimately focused on Mr. Virgil: the composite resembled
Mr. Virgil and “the circumstances of the crime at the bowling alley were
consistent with the same kind of MO; that as a result then they took a
sixpack and put it together.” (RT 2712.) Defense counsel objected again
that whether the circumstances of the crimes were similar should be left to
the jury. (RT 2713.) Further, defense counsel argued that while Cohen
could testify about his conversation with Sgt. Lobo, he should not be
allowed to testify that the composite looked like Mr. Virgil or that the
“MO” in the Draper robbery was similar to the circumstances at the Donut
King. (RT 2713.) According to defense counsel, Cohen’s anticipéted
testimony that the composite resembled Mr. Virgil and that there were
similarities between the two incidents would impermissibly “usurp(]” the
jury’s “province.” (RT 2713.)

The trial court concluded that the evidence about why the
investigation focused on Mr. Virgil had probative value and the prejudice
was almost negligible. (RT 2713.) Defense counsel, however, argued in
response that Cohen’s testimony would be a surprise because he had not

been provided with discovery documenting Cohen’s belief that Mr. Virgil
resembled the composite. (RT 2713.) Instead, he was only provided with
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discovery that the flier “jogged” Cohen’s recollection of how Mr. Virgil
looked during his interview with him. (RT 2714.) Ultimately, the trial
court ruled that Cohen’s testimony about the composite looking like Mr.
Virgil was irrelevant, but the court would allow the detective to testify
concerning his belief that “the MO in one case [] triggered his memory of
this particular circumstance. I don’t think that’s unduly prejudicial. They
[the jury] have already heard that.” (RT 2714.)

When the proceedings resumed before the jury, the prosecutor asked
Cohen if he was familiar with the circumstances of the Draper robbery at
the time he met with Sgt. Lobo [Cohen was not]. (RT 2715.) Then, the
prosecutor asked if there was anything about the St. Francis Cabrini Church
burglary or about Mr. Virgil that he concluded made him a suspect in Ms.
Lao’s homicide. (RT 2715.) Cohen replied that Mr. Virgil “resembled” the
composite and he knew Mr. Virgil had been “hanging around the Southwest
Bowl and possibly committing crimes there.” 434 Based on his
conclusions, Cohen called Sgt. Lobo, told him that Mr. Virgil was the likely
suspect in Ms. Lao’s homicide, provided the reasons for his belief, and
eventually provided Lobo with Mr. Virgil’s booking photograph from
October 26. (RT 2715-2716.) 133 Finally, Detective Cohen was present
when Detective LaBerge talked with Sgt. Lobo and he heard LaBerge tell
Lobo why he thought that Mr. Virgil was the likely suspect in Ms. Lao’s
homicide. (RT 2716.)

I34  In his narrative statement about the incident at St. Francis Cabrini
Church on October 18th, Mr. Virgil wrote that he returned to the “bowling
alley” after he left the church. (RT 2715; CT Supp. 11, 387.)

135  As argued below, the trial court erred by instructing the jury with

CALIJIC No. 2.50 and its companion instructions and Detective Cohen’s
testimony compounded the harm from those instructions.
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C. DETECTIVE COHEN’S OPINION TESTIMONY THAT MR. VIRGIL
WAS THE LIKELY SUSPECT IN MS. LAO’S HOMICIDE WAS
INADMISSIBLE AND REQUIRES THE REVERSAL OF THE
JUDGMENT FOR THE CRIMES AGAINST MS. LAO

In People v. Sergill (1982) 138 Cal.App.3d 34, the defendant called
two police officers to testify about discrepancies between what the eight-
year-old complaining witness told them and her testimony at trial. During
the prosecution’s cross-examination and over defense objection, both
officers were allowed to testify that the complaining witness told them the
truth and then were allowed to explain the reasons for their conclusions.
The Court of Appeal held that the trial court abused its discretion by
allowing the officers’ testimony and reversed the judgment because the
prejudicial effect from the officers’ opinion testimony and the trial court’s
comment that one officer was well suited to render such an opinion usurped
the jury’s function as fact finder.

According to the Sergill court, the officers’ opinion testimony was
inadmissible because it did not involve the complaining witness’s character
for honesty or veraéity under Evidence Code section 780; their testimony
was inadmissible as expert opinion testimony under Evidence Code section
801 because the matters at issue did not go beyond jurors’ common
experience and the officers were not qualified to render such an opinion;
their testimony was inadmissible as lay opinion testimony under Evidence
Code section 800 because the officers could testify about their respective
interviews with the complaining witness in detail and their opinions about
her truthfulness were not helpful to a clear understanding of their
testimony; and their testimony was irrelevant under Evidence Code sections
210, 351, and 403 because it had no tendency in reason to affect the
credibﬂity of a witness and assessing the probative value of the witness’s

testimony. (/d., at pp. 39-41.)
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In United States v. Butcher (9th Cir. 1977) 557 F.2d 666, 667, 669,
the Court of Appeals considered whether the trial court erred by admitting
the lay opinion testimony of three law enforcement officials who testified
the defendant was the person depicted in certain surveillance photographs.

In analyzing defendant’s claim, the Court of Appeals recognized there are
two problems that arise with such testimony. 136

“First, there arises a question of whether the testimony improperly
invaded the province of the jury . . . . [because] the determination
of whether the defendant was the person in the photographs could
perhaps have been made by the jury without the officers’ testimony
. . . . Second, the identifications by the police officers, while
constitutionally permissible, did increase the possibility of
prejudice to the defendant in that he was presented as a person
subject to a certain degree of police scrutiny.” (/d., at p. 669.)

Ultimately, the court held that the trial judge did not clearly abuse his
discretion and there was ample evidence to support the defendant’s

conviction. The Court of Appeals held, however,

“that use of lay opinion identification by policemen or parole
officers is_not to be encouraged, and should be used only if no
other adequate identification testimony is available to the
prosecution.” (Id., at p. 670.)

In reaching its holding, the Butcher court found two cases
instructive. The first was People v. Van Perry (1976) 60 Cal.App.3d 608,
613, where the California Court of Appeal permitted testimony from a
police officer and a parole agent who had prior contact with the defendant
because there was evidence that defendant had altered his appearance
before trial and their testimony was the only way to establish that fact

before the jury. The second was United States v. Calhoun (6th Cir. 1976)

136 Rule 701 of the Federal Rules of Evidence that was at issue in
Butcher is identical to Evidence Code section 800 in all important regards.
(See United States v. Butcher, supra, 557 F.2d at p. 669, fn. 6, and People
v. Mixon (1982) 129 Cal.App.3d 118, 127.)
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544 F.2d 291, where the Court of Appeals held that the trial court abused its
discretion by admitting the lay opinion testimony of defendant’s parole
officer who identified defendant as the robber shown in surveillance
photographs, absent a showing that no other witness could have made that
identification.

The lessons from the above cases appear to be twofold: (1) police
officers may not vouch for the credibility of other witnesses and that
includes vouching for the accuracy of other witnesses’ identifications and
(2) such opinion testimony is more prejudicial than probative unless the
matter at issue cannot be established by any other means. (See also People
v. Mixon (1982) 129 Cal.App.3d 118, 128-129, “[e]xclusion is thus
warranted if the prejudicial effect of such testimony outweighs its probative
value.”) Because the effect of Detective Cohen’s testimony was vouching
for the credibility of the eyewitnesses who testified that Mr. Virgil was the
man in the donut shop and the accuracy of their identifications, the trial
court’s ruling allowing his opinion testimony was an abuse of discretion
and the inquiry must extend to prejudice.

The only scientific evidence connecting Mr. Virgil to Ms. Lao’s
homicide was an undated palm print found in a public area in the Donut
King. As such, the eyewitness’ identifications of Mr. Virgil as the man in
the donut shop were critically important evidence in the present case.

As detailed above, the eyewitness’ identifications of Mr. Virgil were
not without serious question because of the nature of the identification
process. Also, there was much testimony about what the man in the donut
shop looked like and the jury had an opportunity to view Mr. Virgil’s
booking photographs from October and November 1992 and compare them
to the composite sketch and the identification testimony. Further, Mr.
Virgil’s association with the bowling alley was established through many

witnesses. Thus, jurors could fully and adequately decide for themselves,
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from the competent evidence before them, the matters that the prosecutor
sought to elicit from Detective Cohen Because Detective Cohen’s opinion
testimony had the effect of vouching for the credibility of the eyewitnesses
and the accuracy of their identifications of Mr. Virgil and his testimony was
not admissible under any of the theories detailed in Sergill, the trial court
abused its discretion by admitting his testimony that affected the main issue
in the crimes against Ms. Lao — the identity of the perpetrator. Further, the
combination of that error and the nature of the trial court’s ruling admitting

that testimony usurped the jury’s function as fact finder. |

In this regard, when the prosecutor first sought to elicit Detective
Cohen’s testimony about whether he reached any conclusions about the
suspect in Ms. Lao’s homicide, the trial court ruled in the jury’s presence
that the prosecutor could not elicit that testimony unless he provided a
satisfactory offer of proof that the testimony was relevant. (RT 2711.)
Then, after an extended sidebar- conference, the court ruled that the
prosecution’s sustained its burden and the detective could testify about his
opinion that Mr. Virgil was the suspect in Ms. Lao’s homicide and the
reasons for his conclusion. (RT 2711-2715.)

After the detective testified about his opinion and that he
communicated his conclusions to Sgt. Lobo, the prosecutor also elicited
testimony that Detective LaBerge similarly conveyed his “conclusions” to
Lobo. (RT 2715-2716.) Under the circumstances, the combination of the
trial court’s ruling that the detective’s opinion testimony was properly
before the jury because it was deemed relevant by the court and the nature
of the opinion testimony itself “may well have caused the jury to place
undue emphasis” on the inadmissible testimony, thereby usurping the jury’s
function as fact finder. (See People v. Sergill, supra, 138 Cal.App.3d at p.
41.) Because this likely caused the jury to believe that the detective’s

opinion was entitled to greater weight on the main issue involved in the
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crimes against Ms. Lao — the identity of the perpetrator — and the
eyewitness testimony on this point was not without serious question, the
trial court’s ruling allowing the testimony at issue was prejudicial. Because
the error deprived Mr. Virgil of his rights to due process, a fair and
impartial jury, and a reliable penalty determination under the Fifth, Sixth,
Eighth and Fourteenth Amendments to the United States Constitution and
their analogous California counterparts, Mr. Virgil’s convictions for the
crimes against Ms. Lao and his penalty judgment must be reversed.
Chapman v. California, supra, 386 U.S. at p. 24; People v. Sergill, supra,
138 Cal.App.3d 34)

VL

THE TRIAL COURT VIOLATED MR. VIRGIL’S RIGHTS TO DUE
PROCESS, COUNSEL, AND A RELIABLE PENALTY
DETERMINATION BY FAILING TO SUPPRESS ELLA FORD’S
LAST MINUTE OUT-OF-COURT PHOTOGRAPHIC AND IN-
COURT IDENTIFICATIONS. THE ERROR REQUIRES THE
REVERSAL OF THE JUDGMENT FOR THE CRIMES AGAINST
MS. LAO AND THE PENALTY OF DEATH

A. INTRODUCTION

Ella Ford was an important prosecution witness regarding the events
immediately after Ms. Lao was stabbed at the Donut King. Ford’s
testimony about her reported observations outside the donut shop and her
identification of Mr. Virgil as the man she saw running through the parking
lot and away from the Donut King was highly unreliable under the
circumstances and the trial court erred by denying the defense motion to
suppress the evidence from Ford.

Ford was interviewed minutes after her reported observation at the
scene by Gardena police officer Nick Pepper. According to Officer Pepper,

he asked very detailed questions during his 15-20 minute interview with
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Ford. Then, Ford described the man she saw running outside the Donut
King and the circumstances of her observation — Ford indicated she was
some distance ﬁom the suspect when she saw him running through the
parking lot and looking back towards the Donut King and described him as
a black male in his 20s, six feet two inches tall, weighing 150 pounds, with
a full beard, lightly grown, and wearing a black T-shirt with the Africa
Continent in red, green, and yellow, blue jeans and unknown color of shoes.
At the time, Ford said she saw the man’s face when he looked back towards
the donut shop. Ford did not say that the man had a heavy or long beard or
anything about seeing some type of object in the man’s hands from her
somewhat distant vantage point.

Several months before Mr. Virgil’s scheduled preliminary
examination in November 1993, a Municipal Court judge granted the
parties’ joint request that a live lineup be conducted to test the reliability of
the eyewitnesses, out-of-court identifications of Mr. Virgil as the man seen
inside the donut shop and later running through the parking lot. Because
Ford gave a statement at the scene regarding her observations moments
after Ms. Lao was stabbed, she was a known eyewitness and someone who
was subject to the court’s order mandating that eyewitnesses attend the live
lineup. Consistent with that status, a police officer was sent to Ford’s home
to transport her to the live lineup. Ford refused, however, to accompany the
officer and never attended a court-mandated live lineup.

Thereafter, Ford was not interviewed by the prosecution until the eve
of Mr. Virgil’s trial in January 1995. Then, the investigating officer and the
prosecutor went to Ford’s home, interviewed her about the events at issue,
obtained her statement, and showed her a photographic lineup of Mr.
Virgil, the prosecution’s suspect in Ms. Lao’s homicide. Ford identified

Mr. Virgil as the man she saw on the day in question. According to Ford,
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she would have cooperated sooner if the police and prosecutor had come to
her house before they did on the eve of Mr. Virgil’s trial.

Defense counsel moved to suppress Ford’s anticipated trial
testimony regarding her observations at the scene and identification of Mr.
Virgil because she should have participated in the court-ordered live lineup
before making an identification so many years after the crimes against Ms.
Lao and outside of defense counsel’s presence. As counsel noted, the
- prosecution was responsible for the delay in investigation, and the failure to
notify defense counsel before the last minute interview with Ford prevented
counsel from asking for a live lineup where Mr. Virgil’s Sixth Amendment
right to the assistance of counsel could have been assured. Further, defense
counsel objected to the introduction of Ford’s delayed identification of Mr.
Virgil on due process grounds because a live lineup would have been more
reliable in determining her credibility and the accuracy of her identification.
As will be discussed below, the trial court’s error in denying the defense
motion to suppress Ford’s testimony violated Mr. Virgil’s federal and state
constitutional rights to due process, the assistance of counsel, and a reliable
penalty determination and requires the reversal of his convictions for the

crimes against Ms. Lao and his judgment of death.

B. APPLICABLE LAW AND STANDARD OF REVIEW

Despite the well-settled rule mandating the right to counsel at a
postindictment lineup, the United States Supreme Court has held that the
Sixth Amendment does not require the presence of defense counsel at a
postindictment photographic lineup. In United States v. Ash (1973) 413
U.S. 300, 310-317, the Court held that the right to counsel at a pretrial live
lineup identified in United States v. Wade (1967) 388 U.S. 218, does not
extend to pretrial photographic lineups because the defendant is not and has

no right to be present and thus cannot be prejudiced by the absence of
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counsel. (See also People v. Lawrence, supra, 4 Cal.3d at pp. 277-280.)
According to the 4sh majority, there is no basis for a special rule extending
the right to counsel to photographic lineups because there are many ather
opportunities for prosecutors to act unethically regarding the collection of
evidence against the accused and the “the ethical responsibility of the
prosecutor” suffices as a “primary safeguard” to protect the defendant

against such abuse by prosecutors and their police agents. (/d., at p. 320,

fn. 16.) 137 Even though a defendant does not have a right to counsel at a
photographic lineup, the defendant is still entitled to due process protection
against a tainted identification. (Payne v. Smith (E.D.Mich. 2002) 207
F.Supp.2d 627, 645, citing United States v. Ash, supra, 413 U.S. at p. 320.)
The three dissenting Justices in Ash, however, vigorously disagreed
with the majority’s conclusion that the Sixth Amendment’s right to counsel
does not extend to photographic lineups. According to the dissent, the
dangers inherent at a live lineup are fully applicable to pretrial
photographic lineups, there was no indication that the presence or absence
of the defendant was at all a factor in the Court’s decision in Wade, and
while the ethical responsibility of prosecutors might prevent some
intentional misconduct, the presehce of counsel is necessary to prevent

intentional and unintentional misconduct from tainting the accused’s

137  The Ash court also found that there was no right to counsel at
photographic lineups because defense counsel could show the prepared
photographic lineups to the eyewitness and this safeguard does not exist
with live lineups that cannot so easily be re-created. (United States v. Ash,
supra, 413 U.S. at p. 318, fn. 10.) As evidenced by the trial court’s ruling
here allowing Lavette Gilmore to identify Mr. Virgil from photographs of
the live lineup, the prosecution was wrongly allowed to skirt this safeguard.
Further, the prosecutor’s conduct during trial of keeping the defense off-
balance through delayed investigation and last minute disclosures calls into
question the wisdom of the Ash majority’s belief in the “ethical
responsibility” of prosecutors as a “primary safeguard.”
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identification. (United States v. Ash, supra, 413 U.S. at pp. 326-344, 334,
fn. 12 (dis. opn. of Brennan, J.)

The defendant bears the burden of showing an unreliable
identification procedure (see People v. DeSantis (1992) 2 Cal.4th 1198,
1222), and though the standard of review regarding this determination
remains unsettled, fairness and reason dictate that the appropriate standard
requires this Court’s independent review of the record. (See People v.

Ochoa, supra, 19 Cal.4th 353,413.)

C. ELLA FORD’S STATEMENT TO THE POLICE AT THE HOMICIDE
SCENE; HER FAILURE TO ATTEND THE COURT-ORDERED
LINEUP; HER INTERVIEW WITH THE POLICE AND PROSECUTOR
ON THE EVE OF MR. VIRGIL’S TRIAL; DEFENSE COUNSEL’S
MOTION TO SUPPRESS FORD’S TESTIMONY AND IDENTIFICATION
OF MR. VIRGIL; AND FORD’S TESTIMONY AT MR. VIRGIL’S TRIAL

1. FORD’S INITIAL STATEMENT TO THE POLICE

On October 24, 1992, Gardena Police Officer Nick Pepper
interviewed Ford for 15-20 minutes, just moments after her observations at
the scene of Ms. Lao’s homicide. (RT 1830, 1832.) According to Pepper,
Ford described the man she saw running/hurrying through the parking lot as
a black male in his 20’s, six feet two inches tall, weighing 150 pounds, with
black hair; brown eyes, a full beard, lightly grown, and wearing a black T-
shirt with the continent of Africa outlined in red, green, and yellow colors,
blue jeans and unknown colored shoes. (RT 1830-1831.) Based on his
training and experience as a police officer, Pepper would have been “as
precise and accurate as possible” in his questioning and would have asked
many “detailed questions” to “pin witnesses down as to time, descriptions,
sequence of events” in “a serious offense” like the one against Ms. Lao.

(RT 1835.) Though his report regarding the interview with Ford was not
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very long, it contained the “crucial bits of information” that Pepper
believed were important. (RT 1835.)

According to Pepper, he believed he asked Ford whether she could
identify the man if she saw him-again. (RT 1836.) Based on Ford’s
statement to him, Pepper also believed that Ford was some distance from
the man when she saw him running through the parking lot and when she
saw his face as he looked back towards the donut shop. (RT 1835-1837.)
Finally, Ford never told Pepper that the man had a heavy or long beard and
she made no mention of seeing anything in the man’s hands as he ran

though the parking lot. (RT 1837.)
2. FORD’S REFUSAL TO ATTEND THE LIVE LINEUP

After her statement to Officer Pepper on the day in question, Ford
was known as an important eyewitness and the police and prosecution
treated her as such by sending a police officer to her home with directions
to transport her to the Sheriff’s Department so she could attend the court-
ordered live lineup. (RT 1387, 1388.) Ford refused to attend the live
lineup because she feared possible retaliation, if the man she saw had gang
affiliations. (RT 1384, 1401.) Ford conceded, however, that she was never
threatened and had no information that the events at the Donut King were

gang-related. (RT 1384, 1385,1429-1430.)

3. FORD’S INTERVIEW WITH THE INVESTIGATING OFFICER
AND THE PROSECUTOR ON THE EVE OF MR. VIRGIL’S
TRIAL AND HER IDENTIFICATION OF MR. VIRGIL AS THE
MAN SHE SAW RUNNING OUTSIDE THE DONUT KING

On January 6, 1995, almost two years after Ford’s reported
observations at the donut shop, the prosecutor and Sgt. Lobo went to Ford’s
home, to interview her and show her a photographic lineup. (RT 1376-
1377.) In her rather lengthy statement to the investigating officer and the

prosecutor, Ford indicated that her car was parked across the parking lot
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from the Donut King, over 70 feet from the front door of the Donut King.
(RT 1396-1399.) 138 Consistent with her statement to Officer Pepper,

Ford told the investigating officer and the prosecutor that she left Conway
Cleaners, the business next to and directly south of the Donut King, walked
to her car carrying her laundry, opened her trunk and placed her laundry
inside with her back turned to the Donut King. (RT 1399.) Then, she heard
some yelling, turned back to look at the Donut King in response, and saw a
black male walking fast through the parking lot. (RT 1399-1400.)

During her interview in January 1995, Ford said for the first time
that she saw some type of object in the man’s clenched left hand as he was

running through the parking lot and looking back at the donut shop as if to

see whether anyone was following him. (RT 1402.) 132 Consistent with
her statement to Officer Pepper that she was some distance from the man
when she first saw him, Ford told the investigating officer and the
prosecutor that she was at her car and placing her laundry into the trunk
whén she heard shouting, turned, and saw a black male behind her, walking
fast through the parking lot. (RT 1399-1400, 1433-1434, 1437-1439, 1835-
1837.) Finally, Ford changed her description of the man’s height during
this interview by saying that the man was between 5°5” — 5’6 tall [she told
Pepper just after seeing the man that he was 6°2” tall]. (RT 1416-1417,
1431.) |

138 At the time, Ford said she parked in the northernmost parking stall,
facing east, and just west of the Donut King. (RT 1398-1399.)

139 As noted above, Tomiyasu and Harrison testified that the man never

looked back after he left the donut shop. (RT 1056, 1144, 1193, 1275-1276,
1326-1328.)
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4. THE DEFENSE MOTION TO SUPPRESS ELLA FORD’S
IDENTIFICATION TESTIMONY OF MR. VIRGIL AND THE
PROCEEDINGS ON THE MOTION

On February 8, 1995, defense counsel filed a motion concerning Ella
Ford’s out-of-court and anticipated in-court identifications of Mr. Virgil
and her related testimony about seeing him outside the Donut King after
Ms. Lao was stabbed. (CT 232-233.) At the motion hearing on February
8, 1995, defense counsel argued that in September 1993, a Municipal Court

Judge 140 ordered that an in-person Evans lineup 441 be conducted before
the preliminary examination and that known eyewitnesses, including Ms.
Ford, were required to attend the lineup. (RT 603-606.) Ford refused to
attend the lineup and the prosecution waited until “the last minute,” more
than two years after the events at the Donut King and on the eve of trial, to
interview Ford and show her a photographic lineup. (RT 605.) According
to defense counsel, the order for the Evans lineup imposed a continuing
obligation on the prosecution to ensure that Mr. Virgil’s right to counsel
was protected by notifying defense counsel before Ford was asked to make
an identification [of the prosecution's only suspect]. (RT 605-606.)

Defense counsel continued that the pfosecution should be sanctioned
for failing to notify him of the last minute interview with Ford by
suppressing her out-of-court photographic identification of Mr. Virgil and
the court should conduct an Evidence Code section 402 hearing to
determine if Ford had an independent basis for her identification; the court

should suppress any identifications of Mr. Virgil by Ms. Ford because “you

140 On August 29, 1993, South Bay Municipal Court Judge Deanne
Myers ordered that a corporeal lineup be conducted before the preliminary
examination. (RT 8-29-93, 4-5.)

141 Evansv. Superior Court (1974) 11 Cal.3d 617.
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can’t unring the bell” after the tainted out-of-court identification was made;
or, the jury should be instructed that the People had a responsibility to
notify the defense about Ford’s interview and planned identification and the
failure to give such notice “should be taken into consideration as far as the
accuracy of the identification. Some type of admonishment [regarding the
failure to give notice.]” (CT 232-233; RT 606.)

Defense counsel explained that he filed his motion to challenge
Ford’s identification and related testimony because she was an important
prosecution witness who was allowed to make a critical identification
outside of counsel’s presence. Defense counsel argued that two
eyewitnesses, Debra Tomiyasu and DeAndre Harrison, testified at the
preliminary examination that they saw Mr. Virgil inside the donut shop and
then saw him leave through the front door. These eyewitnesses also
testified that they followed Mr. Virgil out of the donut shop by running
southbound with their backs turned to the donut shop’s only exit.
According to defense counsel, these eyewitnesses had their backs turned to
the donut shop so they could not testify with any degree of certainty that
someone else was in the donut shop and ran out after them. (RT 606-607.)
When the prosecution team interviewed Ford years after the events at the
Donut King and showed her a photographic lineup, her statement differed
dramatically from the statement she gave to the police [Officer Pepper]
years before. (RT 607.)

In her new statement, Ford claimed that she was placing laundry into
the trunk of her car when she saw Mr. Virgil run out of the donut shop, he
was the only person that ran out of the shop, and he was holding his [left]
hand against his inner wrist as if he was concealing an object in his hand.
(RT 607-608.) Based on Ford’s revised statement, defense counsel
anticipated that the prosecution would argue successfully that Mr. Virgil

was the person who killed Ms. Lao because no one else left the shop after
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him anci no one saw a knife in his hand inside the shop because he was
hiding it in his hand. (RT 608.) Accordingly, defense counsel concluded
that Ford’s identification of Mr. Virgil was “obviously very important for
the People” and consequently he was very upset over the lack of notice and
an opportunity to request another Evans lineup before her interview and
identification of Mr. Virgil. (RT 608.) Finally, counsel emphasized the
importance of an Evans lineup to the defense’s ability to impeach the
identifications in the case by reminding the court that Debra Tomiyasu
failed to make an identification at the live lineup, but later changed her
mind by calling the Gardena Police Department and saying that the person
in the donut shop was in the lineup [Mr. Virgil]. (RT 608-609.)

The prosecutor countered that he doubted whether defense counsel’s
request for an Evans lineup specifically identified Ford as someone
required to attend the lineup. (RT 609.)  Further, the prosecutor argued
that the prosecution was not required to have all witnesses attend a lineup,
especially a witness like Ford who provided only limited information at the
scene. (RT 609-610.) In this regard, the initial police report about Ford’s
observation was very brief [one-page long] and did not reflect details of her
observation or whether she could identify the person if she saw him again.
(RT 610.) Further, the prosecutor argued that Sgt. Lobo repeatedly tried to
contact Ford at his request and he finally made contact with her in January
1995 when “it became incumbent upon us to show her the six-pack of
photographs.” (RT 610.)

Thé prosecutor continued by attempting to minimize Ford’s
usefulness as a witness by saying that she was not positive in her
identification, though she did focus on Mr. Virgil in the photographic
lineup and said he most looked like the person she saw leave the donut
shop. (RT 611.) According to the prosecutor, the sanctions requested by

the defense were too drastic because the circumstances of Ford’s
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identification could be explored adequately on cross-examination and there
was no authority for defense counsel’s request to be notified before a
witness can be shown a photographic lineup. (RT 612.)

Defense counsel dismissed the merits of the prosecutor’s argument.
The prosecution knew that Ford witnessed the events outside the Donut
King from the start of the case, there were good reasons for the Evans
lineup and those reasons were ongoing because of the importance of Ford’s
identification and testimony, and defense counsel should have been notified
before Ford’s interview to ensure the reliability of her identification and
hence to protect Mr. Virgil’s rights to due process [avoid impermissibly
suggestive identification] and counsel [ensure the reliability of the
identification process]. (RT 613-614.)

The trial court ultimately held that Ford should have attended the
lineup, but the prosecution had no duty to stop its investigation and notify
defense -counsel before interviewing Ford. (RT 614.) Instead, the trial
court found guidance in the decision of People v. Fernandez (1990) 219
Cal.App.3d 1379, 1384-1386, a case where the defendant argued that the
in-court identification of two eyewitnesses shouid have been excluded
because they failed to attend a court-ordered lineup. (RT 614.) The
Fernandez court believed that excluding the testimony of these witnesses
was too harsh a sanction under the circumstances of that case and held the
trial court there fashioned an appropriate remedy by modifying CALJIC
No. 2.92 [the jury could consider the effect of failing to attend a lineup on
the reliability of the identification]. Accordingly, the trial court in Mr.
Virgil’s case elected to follow the decision in Fernandez by agreeing to
modify CALJIC No. 2.92 in a similar manner. (RT 615.)

During the discussion of jury instructions, defense counsel proposed
modifying CALJIC No. 2.92 by instructing the jury to consider “[w]hether

or not the People notified the defense attorney that a prior -- that a photo
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line-up would be shown to a witness when there had been a prior court
order for a physical line-up for all witnesses. This applies to witness Ella
Ford.” (RT 3184.) The trial court refused the proposed modification, but
agreed to instruct the jury “by simply adding as a last factor ‘the failure of a
witness to attend a live line-up.”” (RT 3188.) Finally, the trial court ruled
that defense counsel could adequately address Ford’s failure to attend the
live lineup by arguing to the jury that her failure to attend should cause the

jury to distrust her identification testimony. (RT 3188.)

5. FORD’S TESTIMONY AT TRIAL

At Mr. Virgil’s trial, Ford testified that she was at Conway’s
Cleaners, immediately adjacent to the Donut King, on October 24, 1992,
picking up her laundry and talking with clerk about having alterations done
when she heard several screams coming from the direction of the donut
shop. (RT 1350-1351, 1353-1354, 1391.) Ford was uncertain when she
arrived at the cleaners, but recalled that she missed a 3:00 PM meeting that
day because of the events at the donut shop. (RT 1390.) 142

After Ford and the clerk dismissed the sounds they heard as children
playing in the alley nearby, Ford paid for her laundry and began walking to
her car in the parking lot [the location of her car was circled in red on
People’s Exhibit No. 10-A and marked by an X.on People’s Exhibit No.
15]. (RT 1354, 1394-1395, 1397.) 143 Ford testified that when she was
two-three feet outside of the cleaner’s front door and walking towards her

car, she saw a man running/hurrying out of the donut shop. (RT 1352-

142 Ford’s recollection was incorrect because she was at the cleaner’s
well after 3:00 — the 911 calls made immediately after the man left the
donut shop were made just after 4:00 PM. (RT 1673, 1677.)

143 At trial, Ford revised her statement about where her car was parked
by saying her car was in the second northernmost parking stall. (RT 1399.)
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1354, 1401, 1406, 1407, 1437.) According to Ford, she came within a few

feet of the man then and noted that he was about the same height and

weight as one of her sons (5°57-576” tall). (RT 1417-1418, 1432.) 144

The donut shop was on Ford’s left side as she was leaving Conway’s
and walking to her car and the man’s right side would have been closest to
Ford when she first saw him. (See People’s Exhibit No. 15; RT 1354-
1356]. Ford, however, expressed some confusion by testifying that the
man’s left side was closest to her when she saw him appearing to hold some
type of object in his left, clenched fist. (RT 1357-1360, 1402.)  Ford
testified that she continued watching the man as he ran in a southeasterly
direction and disappeared around the corner of the §-Day Mini-Market.
(RT 1359-1360, 1407-1408.)

Ford testified that the man was Afro-American, 5°57-5°6” tall,
weighed 155-160 pounds, with a thin to medium build, and wearing dark-
colored jeans, white tennis shoes with no blood on them, and a black,
short-sleeve T-shirt with African colors on the back [she did not recall
seeing a design on the shirt, but only the colors red, green and orange], with

a neat, heavy, non-shaggy, full beard that was more than just several days

of growth. (RT 1373-1374, 1417-1422, 1429-1431, 1433.) 143
According to Ford, the man was not dirty and did not appear to be a
transient/street-person. (RT 1419-1420.) In court, Ford identified Mr.
Virgil as appearing consistent with the man she saw running from the donut

shop [his face and the height] and testified that now he was heavier in

144 Ford told Officer Pepper that the man she saw running through the
parking from some distance away was 6°2” tall. (RT 1830, 1836-1837.)

145 During her interview with Officer Pepper, Ford had no idea what

color the man’s shoes were [“unknown color”] and never said the man had
a heavy beard. (RT 1831, 1837.)
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weight and his beard was different because he only had a goatee. (RT
1375-1376, 1432-1435.)

Ford identified People’s Exhibit No. 6 as the photographic lineup
she was shown in January 1995, just about a month before her testimony.
(RT 1376.) Just after Ford identified Exhibit No. 6, the prosecutor quickly
realized the error in Ford’s testimony and his error in showing her the

wrong photographic exhibit. (RT 1376-1377.) Instead, the prosecutor had
shown her People’s Exhibit No. 12 on January 6, 1995. (RT 1377.) 146

During cross-examination, Ford was questioned about her statement
just one month before. Then, Ford told the police and prosecutor that she
was at her car and had placed her laundry into the trunk when she heard
someone shouting and turned back to see a man running through the
parking lot. (RT 1399-1400.) Ford claimed that the police report about her
statement was wrong because she never meant to say that she only saw the
man once that day. (RT 1400-1401, 1434.) According to Ford’s testimony
at trial, she saw the man twice that day — once as she was walking out of the
cleaner’s and he was leaving the donut shop and a second time after she had
walked at a normal pace to her car, placed her laundry inside and saw him
when she turned back to look at the donut shop in response to shouts about

a woman having been stabbed. (RT 1401, 1402, 1406-1408, 1409, 1411,

146 People’s Exhibit No. 6 represented Mr. Virgil’s appearance after his
arrest for auto burglary in Gardena on November 3, 1992. (Supplemental
Clerk’s Transcript 1I, 379.) People’s Exhibit No. 12 represented Mr.
Virgil’s appearance after his arrest for trespassing at St. Francis Cabrini
Church on October 26, 1992. (Supplemental Clerk’s Transcript II, 385.)
Mr. Virgil’s appearance in these photographs was dramatically different.
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1413-1415, 1437.) 147

According to Ford, she did not tell the police and prosecutor just a
month before her testimony at trial about seeing the man twice because she
must have been confused about something or the investigating officer got
her statemenf completely wrong. (RT 1400-1401, 1438.) Ford testified
that she looked at the man carefully because it seemed strange for him to be
hurrying through the parking lot and/or because she heard a female with
curlers in her hair [Tomiyasu] yell repeatedly that “[h]e stabbed her.” Ford
thought the man might be responsible because he looked back at the donut
shop after the shouts, as if to see whether someone was following him. (RT
1360-1362, 1403, 1407-1409, 1414-1415, 1436-1437.) Despite the ensuing
pandemonium, Ford testified that she went to her to car, opened the trunk
and put her laundry inside before walking to the nearby intersection to see
where the man had gone. (RT 1411-1414.)

Ford claimed for the first time at trial that she saw the teenager
[DeAndre Harrison] leave the donut shop after the woman with curlers in
her hair [Debra Tomiyasu] left the shop. (RT 1403-1405.) Later, Ford
changed her testimony to say that she did not see the teenager leave the
donut shop. Instead, Harrison was already inside the cleaners when Ford
turned back to look at the donut shop in response to screams and saw only
Tomiyasu leave the shop. (RT 1439-1440.)

Ford correctly identified People’s Exhibit No. 4-A [Mr. Virgil’s
October 26 booking photograph] as the photograph included in People’s

147  Ford’s testimony about seeing the man twice defies common sense
and reason. If she encountered the man leaving the donut shop as he was
running from the scene, he would have been long gone by the time Ford, a
middle-aged woman carrying an armload of laundry on hangers, would
have traversed more than 70 feet from the cleaners to her car while walking
at a normal pace. (RT 1354, 1355, 1392, 1397-1398, 1432.)
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Exhibit No. 12. According to Ford, Mr. Virgil’s face in that photograph
looked oval and she recalled the man in the parking lot had an oval head
and a very short, neat haircut like Mr. Virgil had in that photographic
exhibit. (RT 1423-1426. While looking at People’s 4-A, Ford replied
“Yes” to the prosecutor’s question about whether that photograph
“accurately depict[ed] the condition or state of his [Mr. Virgil’s] facial hair
at the time you [Ford] saw him on October 24th?” (RT 1380.)

Finally, Ford claimed she was in court and testifying voluntarily.
She conceded, however, that she had been subpoenaed to testify and she
knew that her failure to appear and testify would result in her arrest and
commitment to jail. (RT 1387-1389.) Despite her fear, Ford was willing to
cooperate with the government’s investigation. (RT 1388.) According to
Ford, she had always provided the prosecution with correct contact
information; she responded to each subpoena by calling the prosecution’s
witness’ coordinator to document her whereabouts and availability to be
interviewed; and, she would have agreed to be interviewed and give a
statement long before January 1995, if she had been asked to do so before
that time. (RT 1387-1390, 1431.)

D. UNDER THE TOTALITY OF THE CIRCUMSTANCES, THE TRIAL
COURT VIOLATED MR. VIRGIL’S RIGHTS TO DUE PROCESS AND
COUNSEL BY FAILING TO SUPPRESS MS. FORD’S TESTIMONY AND
IDENTIFICATIONS OF MR. VIRGIL AND THAT ERROR REQUIRES
THE REVERSAL OF THE ENTIRE JUDGMENT FOR THE CRIMES
AGAINST MS. LAO

1. ELLA FORD WAS A CRITICAL PROSECUTION WITNESS

The prosecutor established the importance of Ford’s testimony by
telling the jury during his Opening Statement that Ford saw Mr. Virgil run
past her, he was the only person that came out of the donut shop, and he

was clutching something in his hand that was indicative or consistent with
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holding a knife. (RT 640-641.) Further, Ford’s testimony was critically
important because it provided the jury with a basis to reject the anticipated
defense theory that someone other than Mr. Virgil was present and killed -
Ms. Lao, given that Mr. Virgil had no blood on his person or clothing and
no one saw him in possession of the knife used against Ms. Lao.

During his closing argument, the prosecutor buttressed the
importance and reliability of Ford’s testimony by arguing that Ford refused
to attend the lineup because she and her family feared for her safety, but the
jury should commend her and find her testimony credible because she was
courageous enough to remain at the homicide scene and give a statement to
the police (RT 3216-3217); Ford’s erroneous [and revised] description of
the man’s height in the parking lot should not cast doubt on her
identification of Mr. Virgil because she admitted that she was not good at
estimating height (RT 3245); and, she was an important and accurate
witness to the events at the donut shop because she heard Ms. Lao
screaming. (RT 3260).

During his closing argument, defense counsel identified the critical
nature of Ford’s identifications by telling the jury that the court’s
Eyewitness Instructions were very important and the jury should consider
the length of time between the event and when the identifications were
made. (RT 3301.) Defense counsel also argued that the prosecutor called
Ford as a witness to suggest that Mr. Virgil was concealing a knife as he
ran and to explain that was why a knife was not seen in his possession or
found at the scene. (RT 1362, 3306-3307.) Defense counsel concluded by
arguing that someone other than Mr. Virgil was the killer because a knife
was not seen in his possession and blood was not seen on his person or
clothing. (RT 3318.)

During the second part of his closing argument, the prosecutor

focused the jury on Ford’s testimony by arguing that she was able to see
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everything that took place until she turned her back to the Donut King and
walked to the intersection to see where Mr. Virgil had gone. (RT 3322))
Finally, the prosecutor argued that Ford’s observations provided the basis
to reject the defense theory that someone else was present in the donut shop

and that person killed Ms. Lao. (RT 3322-3323.)

2. FORD’S IDENTIFICATION WAS UNRELIABLE

As detailed above, Ford’s description of the man in the parking lot
changed significantly between the time of her interview with Officer
Pepper within minutes after her observation and the time of her belated
interview by the police and prosecutor on the eve of trial, more than two
years later. Further, her testimony about her observations and the timing of
the events in question differed significantly from other witnesses,, thereby
casting doubt on the accuracy of her identification and detailed statement
years after the events at the Donut King.

Ford’s initial description was that the man was 6°2” tall [RT 1830-
1831] which was consistent with Sgt. Tiller’s description of the man as
6,1.” Later, she changed her description to the man being about 5°5” -5°6
1/2” tall, consistent with the height of one of her sons. (RT 1417-1418.)
Ford also exhibited confusion in her other testimony about her observations
of the man.

Ford testified that she was two to three feet outside Conway’s
Cleaners when she turned to her left and saw a man, from a few feet away,
leaving the donut shop. (RT 1352-1354, 1401, 1406, 1407, 1437.) A few
months earlier, however, Ford told the police and prosecutor that she was
already at her car and had placed her laundry inside the trunk when she
turned in response to shouting about a stabbing and saw a black male
hurrying through the parking lot. (RT 1399-1400, 1433-1434, 1437.) Not
only did Ford testify for the first time at trial that she saw DeAndre
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Harrison leave the donut shop, she changed her testimony afterwards to say
that she did not see him leave the shop. (RT 1403-1405, 1439-1440.)
Further, Ford sought to explain the differences between her testimony and
her earlier statement about seeing the man while at her car by saying that
was the second time she saw him that day. According to Ford, she never
meant to tell the investigating officer and the prosecutor what she said to
them [that she only the saw the man once while standing at the rear of her
car]. (RT 1400-1401, 1404-1405, 1409, 1410, 1434, 1437-1439.)

According to Ford, the man’s left side was closest to her when she
saw him and she noted what appeared to be some object in his left hand.
(RT 1358-1360, 1402.) As discussed above, however, Ford’s testimony
made little sense because the man was to her left and his right side was
closest to her when she reportedly saw him leaving the donut shop and later
she saw him turning to his right looking at the donut shop over his right
shoulder as he was running through the parking lot. (RT 1354-1356, 1358-
1360, 1402.) In other words, the man’s body would have blocked Ford’s
view of his left hand both times she reportedly saw him outside the Donut
King.

Unlike Gilmore (RT 2864-2865, 2907, 2918), Tiller (RT 951-954,
974, 989, 996), Tomiyasu (RT 1045-1046, 1052, 1053, 1123, 1125, 1127,
1128, 1131, 1152, 1197-1198, 1962, 1977), and Harrison (RT 1280, 1308,
1313), all of whom attended the live lineup (RT 1168-1169, 1294, 2976,
2872; CT Supp II 383) and said the man in the donut shop was a dirty-
looking transient, Ford testified that the man she believed was Mr. Virgil
was not dirty-looking, nor a transient. (RT 1419-1420.) Further, Ford
testified that the man had a heavy beard, but she never told Officer Pepper
about the man having such a beard, though he would have asked her

detailed questions about the man’s appearance because of the seriousness of
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the offeﬁsé and the need to gather accurate information about the suspect’s
description. (RT 1830-1831, 1834-1835, 1837, 1419.)

Ford’s memory of the events was also different than that of Mr.
Santoyo, who testified without challenge about the events he witnessed at
the donut shop. Santoyo testified that Ford was inside the cleaners with her
laundry and wearing a black and white dress when he ran past the cleaners
en route to the donut shop. (RT 1233-1236.) According to Santoyo, an
otherwise unimpeached witness, the woman matching Ford’s description
was inside the cleaners and commented, after talking with others nearby,
that she saw someone running through the parking lot. (RT 1236-1241,
1244.) Santoyo did not know where the woman was located when she made
her observation, but she was still carrying her laundry and had not placed it
in her car when she spoke with him about seeing the man run through the
parking lot. (RT 1235-1237, 1411-1414.) By the time Santoyo arrived and
Ford was still in the cleaner’s, there was no black male running through the
parking lot wearing a Conﬁnent of Africa T-shirt. (RT 1236.) 148 Ford
remembered Santoyo from that day, but did not remember being in the
cleaner’s when she encountered and spoke with him. (RT 1393.)

In addition to the significant discrepancies in Ford’s story at trial
from the her own statements and the statements of other witnesses, the
photographic lineup shown to Ford several years after her reported
observations unfairly highlighted Mr. Virgil’s photograph. In this regard,
People’s Exhibit No. 12 [containing Mr. Virgil’s booking photograph taken
about two days after the events at the Donut King] depicted Mr. Virgil with
a full beard that covered his cheeks and extended back to each ear. (RT

148 Ford never testified that she returned to the cleaner’s after seeing the
man in the parking lot and Santoyo’s testimony challenges the details of
Ford’s testimony regarding her vantage point when she first saw the man
outside the Donut King.
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999; Supplemental Clerk’s Transcript II, 385.) None of the men depicted
in that Exhibit, however, looked similar and Mr. Virgil’s photograph was
highlighted because the size of his head was a fraction of the size of the
other men’s heads and the background color of his photograph differed
from that of the other photographs. (RT 1423; Supplemental Clerk’s
Transcript 11, 385.)

Moreover, the reliability of Ford’s photographic and in-court
identification of Mr. Virgil was further cast in doubt by her identification of
the wrong photographic exhibit in court. At Mr. Virgil’s trial, the
prosecutor showed Ford People’s Exhibit No. 6 [containing Mr. Virgil’s
booking photograph taken 10 days after the events at the Donut King
depicting him with a very distinctive goatee and clean-shaven cheeks, just
like he appeared at trial] and asked if this was the exhibit she was shown
just a month before. (RT 697, 1376.) Ford immediately said “[y]es” and
the prosecutor sought to buttress the strength of Ford’s in-court (RT 1374-
1376) and out-of-court identifications by showing her a second
photographic exhibit, People’s Exhibit No. 12 [containing Mr. Virgil’s
booking photograph taken three days after the events at the Donut King].
(RT 1376.) Ford corrected her previous testimony by identifying People’s
Exhibit No. 12 as the photographic exhibit that she was shown just a month
before. (RT 1377.)

Under the circumstances, Ford’s identification was unreliable
because she told the investigating officer and the prosecutor that the man
she saw outside the Donut King had a full beard, but yet she identified the
wrong exhibit that depicted Mr. Virgil with a goatee like he had at trial.
(RT 1429.) In other words, Ford’s misidentification of the exhibit that
showed Mr. Virgil as he appeared at trial and the nature of both
photographic exhibits cast doubt on the accuracy and reliability of Ford’s

out-of-court and in-court identifications and supports Mr. Virgil’s claim
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that the trial court erred by failing to suppress her testimony and

identification.

3. FORD WAS REQUIRED TO ATTEND THE LINEUP BECAUSE
SHE WAS A PERCIPIENT WITNESS AND KNOWN AS SUCH
By THE PROSECUTION FROM THE TIME OF OFFICER
PEPPER’S INTERVIEW WITH HER JUST AFTER THE EVENTS
AT THE DONUT KING

Ford was known as a witness from the time she was interviewed by
Officer Pepper, just hours after the incident. (RT 1830-1832.) Despite the
lack of any evidence that the crime was gang-related or that any witnesses
had been threatened, Ford refused to attend the lineup, even under police
protection. (RT 1384.) Though law enforcement knew where she lived
and worked at all times after the day of the homicide, the police and
prosecution waited for more than two years and until the eve of trial before
interviewing her. (RT 1430-1431.)

In Evans v. Superior Court, supra, 11 Cal.3d at p. 625, this Court
held that “due process requires in an appropriate case that an accused, upon
timely request therefor, be afforded a pretrial lineup in which witnesses to
the alleged criminal conduct can participate.” There is no dispute here that
Mr. Virgil’s request for a lineup was timely because it was requested soon
after Mr. Virgil’s arraignment and before the preliminary examination. (CT
1; RT 603-605.) (See People v. Baines (1981) 30 Cal.3d 143, 147-148,
requests for a live lineup after arraignment and before the preliminary
examination are considered timely.)

Regardless of the prosecutor’s argument that he did not know the
details of Ford’s statement until he went to her home on the eve of trial (RT
610), Gardena Police Officer Pepper worked for the police agency
investigating the homicide and acted as the prosecution’s agent when he
interviewed Ford at the scene and obtained detailed information about her

observation of the man believed to be the perpetrator of Ms. Lao’s
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homicide. (RT 1830-1835.) Based on the court order for an Evans lineup

and the information known to the police, Ford was a witness who was

required to attend the lineup. 442 The prosecution recognized this even at
the time, and an officer was sent to Ford’s home and attempted to transport
her to the lineup. (RT 1388.) Accordingly, the question remains whether
the prosecutor’s -delay in showing Ford a photographic lineup years after
the crime, without the presence of defense counsel, violated Mr. Virgil’s

rights to due process, counsel, and a reliable penalty determination.

4, UNDER THE TOTALITY OF THE CIRCUMSTANCES, THE
TRIAL COURT’S FAILURE TO SUPPRESS FORD’S
TESTIMONY AND IDENTIFICATIONS VIOLATED MR.
VIRGIL’S RIGHTS TO DUE PROCESS AND COUNSEL AND

REQUIRES THE REVERSAL OF THE ENTIRE JUDGMENT
FOR THE CRIMES AGAINST MS. LAO

As provided above, the United States Supreme Court and this Court
have recognized the critical importance of the Sixth Amendment’s right to
counsel at live lineups and consequently mandated the presence of counsel
at those lineups. Though a slim majority of the Supreme Court has held
that the right to counsel does not extend to photographic lineups because
the defendant is not present, the photographic lineup can be recreated, and
the prosecutor’s ethical responsibility provides a primary safeguard against
the government’s impropriety at a photographic lineup, it remains that the
prosecutor here delayed his investigation for years and then decided
without notice to the defense to interview Ford at the last moment before
trial with knowledge that she was a witness who was subject to the court

order for a live lineup.

149 In considering the defense motion to suppress Ford’s testimony, the
trial court found that Ford “arguably” was subject to the August 1993 order
for a lineup. (RT 614-615.)
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By the time the prosecution interviewed Ford on January 6, 1995,
just three days before the trial was set to begin on January 9, 1995, Mr.
Virgil was clearly the only focus of the investigation in Ms. Lao’s
homicide. Because Ford refused to attend the lineup and the prosecution
delayed going to her home until the eve of trial, Ford was shown a
photographic lineup and asked to make an identification for the first time in
secret almost three years after her reported observations. Furthermore,
because Ford was permitted to absent herself from the live lineup, the
identification procedure was conducted without any of the safeguards
associated with live lineups, including the fairness of the identification
procedures and the right to the assistance of counsel. Under the
circumstances, the trial court’s denial of the defense motion to suppress
Ford’s testimony and identification allowed the prosecution, intentionally
or otherwise, to conduct a critical identification procedure in violation of
Mr. Virgil’s rights to due process and counsel.

In denying the defense motion to suppress Ford’s testimony and
identification, the trial court relied on the decision in People v. Fernandez,
supra, 219 Cal.App.3d at pp, 1384-1386, to craft a remedy for Ford’s
failure to attend the live lineup. (RT 614-615.) The trial court’s reliance
was misplaced because that decision was based on the absence of any
suggestion that the prosecution had acted in bad faith.

In Mr. Virgil’s case, the prosecution engaged in a consistent pattern
of providing late discovery and keeping the defense scrambling to address
its many last minute disclosures. Further, the prosecution here joined in the
defense request for a live lineup and treated Ford as an important
eyewitness by sending a police officer to bring her to the live lineup.
Consistent with its conduct of keeping the defense off-balance and despite
its knowledge that Ford was a witness who should have attended the live

lineup, the prosecutor decided without notice and at the last minute to
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interview Ford and have her make an identification outside of the presence
of defense counsel. Though the prosecutor undoubtedly knew of Ford’s
importance as an eyewitness and that the defense would have insisted that
Ford participate in a live lineup before being shown a photographic lineup
containing Mr. Virgil’s picture, he decided to avoid the constitutional
protections associated with a live lineup by secretly interviewing Ford at
the last minute. Accordingly, the prosecutor acted in bad faith and the
exclusion of Ford’s testimony and identification was required. (See People
v. Fernandez, supra, 219 Cal.App.3d at pp. 1385-1386 [remedies should be
tailored to discourage improper conduct by the police and prosecution].)
Ford’s testimony was used by the prosecution to defeat the defense
claim of another man being present in the donut shop and to explain why
the knife used to kill Ms. Lao was never found. Because the identification
process was suggestive and unreliable and Ford’s version of the events in
question was ever-changing and hence unreliable, the prosecution’s
conduct of secretly interviewing Ford outside of the presence of counsel
and using her unreliable testimony and identification to convict Mr. Virgil
of the crimes against Ms.- Lao violated Mr. Virgil’s rights to due process,
the assistance counsel, and a reliable penalty determination under the Fifth,
Sixth, Eighth and Fourteenth Amendments to the United States Constitution
and their analogous California counterparts. Finally, the importance of
Ford’s testimony to the prosecution’s case was manifest because her
testimony was used to defeat Mr. Virgil’s defense that. he was not the
person who killed Ms. Lao and to explain why a knife was not seen in his
possession or found at the scene. Accordingly, it cannot be said that the
trial court’s error in denying the defense motion to suppress Ford’s
testimony and identification was harmless beyond a reasonable doubt under
the federal standard or harmless under the state standard. (Chapman v.

California, supra, 386 U.S. at p. 24; People v. Watson, supra, 46 Cal.2d at
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p. 836.) For these reasons, Mr. Virgil’s convictions for the crimes against

Ms. Lao and his judgment of death must be reversed.

VIIL.

THE TRIAL COURT ERRED BY ADMITTING EVIDENCE OF
UNCHARGED CRIMES AND INSTRUCTING THE JURY WITH
CALJIC NOS. 2.50, 2.50.1, AND 2.50.2. THOSE ERRORS REQUIRE
THE REVERSAL OF THE ENTIRE JUDGMENT

A. INTRODUCTION

The prosecution sought to prove Mr. Virgil’s guilt for all of the
charged crimes by introducing a series of minor, theft-related offenses
committed “before and after the charged crimes. According to the
prosecution’s theory, the relevance of the other crimes evidence was to
show that Mr. Virgil was in the area during the period when the charged
offenses occurred. As will be shown below, the trial court’s etror in giving
CALJIC No. 2.50 and its related instructions over defense objection
violated Mr. Virgil’s rights to due process, trial by jury, and a reliable
penalty determination under the federal and state constitutions and requires

the reversal of the entire judgment.

B. APPLICABLE LAW AND STANDARD OF REVIEW

Under Evidence Code section 1101, subdivision (b), evidence that
the defendant has committed uncharged crimes is not admissible to prove
that the defendant is a person of bad character or has a criminal disposition,
but such evidence is admissible to prove, inter alia, the identity of the
perpetrator of the of the charged crimes. (People v. Kipp (1998) 18 Cal.4th
349, 369.) “Evidence of uncharged crimes is admissible to prove identity,

common design or plan, or intent only if the charged and uncharged crimes

are sufficiently similar to support a rational inference of identity, common

design or plan, or intent. (Citation.)” (Emphasis added.) (People v. Kipp,
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supra, 18 Cal.4th at p. 369.) “To be relevant on the issue of identity, the
uncharged crimes must be highly similar to the charged offenses.
(Citation.)” (Ibid.)

“Evidence of an uncharged crime is relevant to prove identity only
if the charged and uncharged offenses display a ‘“pattern and
characteristics . . . so unusual and distinctive as to be like a
signature.”” (Citations.) ‘The strength of the inference in any case
depends upon two factors: (1) the degree of distinctiveness of
individual shared marks, and (2) the number of minimally
distinctive shared marks.’ (Citations.)”

(Ibid.)

In People v. Ewoldt (1994) 7 Cal.4th 380, 393-394, this Court
considered whether evidence of defendant’s prior, uncharged misconduct
was admissible under Evidence Code section 1101. Though the Court
recognized that specific instances of misconduct were not admissible to
prove the person’s conduct on a specific occasion, the Court held that this
rule does prohibit the admission of uncharged misconduct evidence to
establish some fact other’than a person’s character or disposition under
Evidence Code section 1101, subdivision (b). As part of its analysis, the
Ewoldt court held that the nature and degree of similarity between
uncharged misconduct and the charged offense in order to establish a
common design or plan differs from the degree of similarity necessary to
prove intent or identity. (/d., at p. 402.) In this regard, “[t]he least degree
of similarity (between the uncharged act and the charged offense) is
required in order to prove intent. (Citation.)” (Ibid.) Continuing, the

Ewoldt court held that

“[a] greater degree of similarity is required in order to prove the
existence of a common design or plan” and “[t]he greatest degree
of similarity is required for evidence of uncharged misconduct to
be relevant to prove identity. For identity to be established, the
uncharged misconduct and the charged offense must share common
features that are sufficiently distinctive so as to support the
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inference that the same person committed both acts. (Citation.)
“The pattern and characteristics of the crimes must be so unusual
and distinctive as to be like a signature.’ (Citation.)”

(Id., at pp. 402-403.)
Finally, the Ewoldt court held that even if the evidence is relevant
and not excludable under Evidence Code section 1101, the inquiry must

extend to prejudice because

“[e}vidence of uncharged offenses ‘is so prejudicial that its
admission requires extremely careful analysis. (Citations.)’
(Citations.) ‘Since “substantial prejudicial effect [is] inherent in
[such] evidence,” uncharged offenses are admissible only if they
have substantial probative value.’ (Citation.)”

(People v. Ewoldt, supra, 7 Cal.4th at p. 404; (People v. Hawkins
(1992) 98 Cal.App.4th 1428, 1445.)

In other words, the Ewoldt court held that the issue must be examined under

Evidence Code section 352 to determing whether the

“the probative value of the evidence of defendant’s uncharged
misconduct is ‘substantially outweighed by the probability that its
admission [would] . . . create substantial danger of undue prejudice,
of confusing the issues, or of misleading the jury.” (Citation.)”

(Ibid.)
Penal Code section 1044

“makes it the duty of the trial court ‘to control all proceedings
during trial, and to limit the introduction of evidence and the
argument of counsel to relevant and material matters, with a view
to the expeditious and effective ascertainment of the truth regarding
the matters involved.”

(People v. Armstead (2002) 102 Cal.App.4th 784, 793.)

Due process “protects the accused against conviction except upon
proof beyond a reasonable doubt of every fact necessary to constitute the
crime with which he is charged.” (In re Winship (1970) 397 US 358, 364.)
It requires the state to prove “‘every ingredient of the offense beyond a

reasonable doubt . . . .”” (Sandstrom v. Montana (1979) 442 US 510, 524,
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quoting Patterson v. New York (1977) 432 US 197, 215.) Not only does
this requirement apply to the evidence as a whole, but also to each fact
from which the defendant’s guilt is inferred. This Court explained this
principle in People v. Watson, supra, 46 Cal.2d at p. 831: “properly
interpreted, CJ 28 [now CJ 2.01 and CJ 2.02] applies the doctrine of
reasonable doubt not to proof of miscellaneous collateral or incidental facts,
but only to proof of ‘each fact which is essential to complete a chain of

299

circumstances that will establish the defendant’s guilt.”” Accordingly, the
Watson court held that in any case which rests essentially on circumstantial
evidence, it would be error to refuse to instruct the jury on this basic
principle. Further, in any such case, it would be error for the trial court to in
any way mislead the jury into thinking that it was not necessary that each
fact essential to complete a chain of circumstances establishing guilt be
proved beyond a reasonable doubt. (People v. Carter (1957) 48 Cal.2d
737, 758-759, 760-761.) A conviction violates due process if it is based
upon an amalgamation of facts, none of which have been proven beyond a
reasonable doubt. (See People v. Deletto (1983) 147 Cal.App.3d 458, 472;
People v. Hefner (1981) 127 Cal.App.3d 88, 96-97.)

It is true, of course, that neither the defendant’s guilt of the
uncharged offense, nor the relevance of prior uncharged offenses need be
proven beyond a reasonable doubt as a prerequisite to the admissibility of
the uncharged offense. (Seé People v. Simon (1986) 184 Cal.App.3d 125,
134, fn. 6 [admissibility of other crimes evidence governed by
preponderance standard]; see also People v. Albertson (1944) 23 Cal.2d
550, 557.) However, this rule does not permit the jury to utilize the
evidence to convict the defendant without finding that the other crime has
been proven beyond a reasonable doubt. Such a result would violate due
process by allowing an “ingredient of the offense” to be proven under a

lesser standard. “An essential element of any crime is, of course, that the
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defendaﬁt is the person who committed the offense. Identity as the
perpetrator must be proved beyond a reasonable doubt.” (People v. Hogue
(1991) 228 Cal.App.3d 1500, 1505.)

Hence, the jury is actually faced with a two-step process regarding
other crimes evidence. First, before the evidence may even be considered,
it must be proven under the preponderance standard. (See Evid. Code §
403.) Second, before the other crime may be utilized to convict, it must be
proven beyond a reasonable doubt.

Accordingly, to avoid unconstitutional use of prior uncharged
offenses, the standard CALJIC instruction regarding the standard of proof
as to uncharged offenses should be modified to make it clear to the jury
that: (1) the evidence may not even be considered unless its relevance and
the defendant’s commission of the uncharged offense is established by a
preponderance of the evidence (Evid. Code § 403); and (2) the evidence
may not be utilized to convict the defendant unless its relevance, and the
defendant’s commission of the offense is proven beyond a reasonable
doubt. Without such an instruction, there is a danger that the defendant’s
constitutional rights to trial by jury and due process under the Fifth, Sixth,
Eighth, and Fourteenth Amendments to the United States Constitution will

be undermined by allowing the jury to convict with facts which have not

been proven beyond a reasonable doubt. 130

150  Mr. Virgil wishes to thank the publishers of FORECITE® Legal
Publications for their very substantial contribution to his argument
concerning the trial court’s federal constitutional errors in instructing the
jury with CALJIC Nos. 2.50, 2.50.1, and 2.50.2.
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C. THE UNCHARGED MISCONDUCT EVIDENCE ALLEGING MR.
VIRGIL’S COMMISSION OF CRIMES AT AND NEAR THE
SOUTHWEST BOWL [AUTO BURGLARY/THEFT OF RAFFLE
TICKETS AND MINOR, DRUG-RELATED OFFENSES], AT THE ST.
FRANCIS CABRINI CHURCH [BURGLARY/THEFT/TRESPASS], AND
BEHIND THE M&M SOUL FOOD RESTAURANT [AUTO BURGLARY]

The prosecution introduced evidence from Joe Vaouli and Samuel
Draper about the theft of raffle tickets from Vaouli’s car at the Southwest
Bowl, shortly before the homicide at the Donut King on October 24, 1992.
(RT 1914, 2408-2409, 2419-2422, 2424-2427, 2431, 2434, 2436-2437,
2445, 2501, 2507, 3094.) Those tickets were found inside the gym bag that
was on the table where the suspect in Ms. Lao’s homicide at the Donut
King was last seen sitting. (RT 1512-1518, 2402-2406, 2926, 2929.)

The prosecution also introduced evidence that Mr. Virgil
trespassed/stole a pie from St. Francis Cabrini Church about a week before
the homicide at the Donut King, he was arrested at the church by Sheriff’s
deputies two days after the homicide when he reappeared there, and he was
living in a van behind the bowling alley. (RT 784-796, 882-885, 888-891,
896-898.)

The prosecution further introduced evidence that in early October
1992, weeks before the homicide at the Donut King, a police officer had
seen Mr. Virgil and another man named Irwin often in the area near the
Southwest Bowl and found them in possession of drug paraphernalia and
auto burglary tools and seen them under the influence of cocaine. (RT
2675-2681, 2686, 2688, 2693-2694.) Deputy Everett testified that Mr.
Virgil was seen in possession of a gym bag similar to the one found at the
scene of the homicide and wearing clothing similar to those worn by the
suspect in Ms. Lao’s homicide. (RT 2682-2685, 2699.)

Finally, the prosecution introduced evidence that Mr. Virgil was

arrested for suspected auto burglary in Gardena on November 3, 1992, nine
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days after Ms. Lao’s homicide. (RT 2769-2785.) Mr. Virgil’s booking
photographs following his arrest for the alleged crimes at the Church and
for the alleged crimes related to the auto burglary were introduced as
People’s Exhibit No. 4 [Photograph A was taken two days after Ms. Lao’s
homicide and Photographs B and C were taken ten days after Ms. Lao’s

homicide]. (RT 1933-1934, 278/5-2786, 2788, 2790.) 131

D. DEFENSE COUNSEL’S OBJECTION TO THE PROSECUTION’S
PROPOSED INSTRUCTION WITH CALJIC Nos. 2.50, AND 2.50.1,
AND 2.50.2 AND THE INSTRUCTIONS TO THE JURY

During the discussion of jury instructions, defense counsel objected
to the prosecution’s request to instruct the jury with CALJIC No. 2.50, and
inferentially with its companion instructions of CALJIC Nos. 2.50.1 and
2.50.2. (RT 3346-3347.) According to defense counsel, there was no basis
for the prosecution’s proposed instruction[s] based on Evidence Code
section 1101, subdivision (b), because there was insufficient evidence “of a
characteristic plan, method, or scheme.” (RT 3171.) Defense counsel also
argued that the instructions were unnecessary because the “jury is well
aware that the Cabrini caper and the auto theft arrest and all the other
contacts with Deputy Everett and Garrett all go to identification, all go to

how six packs were put together, all go to basically how the case was put

151  During the pretrial proceedings, defense counsel advised the court
that that he planned not to object to the prosecution’s uncharged crimes
evidence for tactical reasons [Mr. Virgil’s appearance at the time of those
incidents was very relevant evidence and defense counsel wanted the jury
to have “a complete picture of what Lester Virgil looked like at various
times” in deciding whether he was guilty of the charged crimes]. (RT 619.)
Defense counsel’s failure to object to the evidence, however, does not
waive Mr. Virgil’s instant challenge to the trial court’s instruction about the
use of that evidence. That is because defense counsel objected to these
instructions and they affected his substantial rights under Penal Code
section 1259.
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together so the jury would not be in a vacuum.” (RT 3171.) Further, the
requested instructions were based on a “similar MO” [common plan or
scheme] and there had not been a hearing to determine whether there was
sufficient evidence to warrant the prosecution’s requested instructions. (RT
3172.)

Defense counsel concluded that the prosecution was “having their

cake and eating it, too” by

“stack[ing] a bunch of robberies on to a homicide, then try to give
2.50 and bootstrap it in by saying they’re all similar MO when I am
prevented from making a motion to sever because Prop[osition]
115 says I can’t sever, and in effect overruled Williams versus
Superior Court, which was, of course, a case where they [the
prosecution] hooked together three weak homicides and filed
special circumstances with the idea that if he commits one robbery
or one murder he probably committed the other murders and
therefore give him the death penalty. And Williams says that was
an abuse of discretion not to try the three homicides separately.

“So I’'m in opposition to 2.50. I think it tells the jury that the Joe
Draper 211 was similar MO and therefore you can use that to make
a determination of the identity of what happened in the Donut King
store. And I think the instruction is misleading, prejudicial, and has
no application in the case.” (RT 3172.-3173.)

The prosecutor replied that all the charged crimes were cross-
admissible and properly joined because “there is a similar MO” and
CALJIC No. 2.50 was necessary for several reasons. (RT 3173))
According to the prosecutor, this was because the incident at the church and
the auto burglary were not admitted “to prove that the defendant is a
criminal generally but that they are admissible for the purpose of proving
that he was in the same area during the same period of time.” (RT 3173.)
After further discussion, the prosecutor asked that CALJIC No. 2.50 be
modified to eliminate reference to “motive for the crime charged” and that

the instruction be worded only to address identity. (RT 3174-3175.)
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The court added that it was unsure how the incident at the church
factored into the instruction, except that it would be relevant to the auto
burglary at the bowling alley where the raffle tickets found at the homicide
scene were stolen from and the “jury should be given some guidance as to
how to look at that kind of evidence.” (RT 3175-3176.) Given the court’s
indication that it would give CALJIC No. 2.50 because the jury should be
instructed regarding the incident at the church and auto burglary, defense
counsel sought to minimize the harm by asking that the instruction be
modified to avoid reference to a “characteristic method, plan or scheme —”
(RT 3175-3176.) The court agreed there was “no 1101b evidence to show
common method or plan other than the evidence which has already been
introduced with the relation to the charges that he is facing here.” (RT
3176.) Defense counsel completed the court’s statement that the only thing
that should remain in the instruction was to instruct the jury regarding the
use of the uncharged misconduct evidence to prove “[t]he identity of the
person who committed the crime, if any, of which the defendant is
accused.” (RT 3176.) 132 When the court read the instruction, as

modified, defense counsel did not lodge a further objection and the jury

152 Under the circumstances, defense counsel did not invite the trial
court’s error of giving CALJIC No. 2.50 and related instructions. In this
regard, the court indicated that it would give the instruction and any
objection would have been futile. (See People v. Cooper (1991) 54 Cal.3d
771, 828-831, no tactical purpose for the failure to object; People v. Hill
(1998) 17 Cal.4th 800, 820-821, no waiver if objection would have been
futile.)
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was instructed as detailed below. (RT 3176-3177.) 133

133 The jury was instructed as follows:
CALJIC No. 2.50:

“Evidence has been introduced for the purpose of showing that the
defendant committed crimes other than that for which he is on trial. Such
evidence, if believed, was not received and may not be considered by you
to prove that the defendant is a person of bad character or that he has a
disposition to commit crimes. Such evidence was received and may be
considered by you only for the limited purpose of determining if it tends to
show the identity of the person who committed the crime, if any, of which
the defendant is accused. For the limited purpose for which you may
consider such evidence, you must weigh it in the same manner as you do all
other evidence in this case. You are not permitted to consider such
evidence for any other purpose.”

CALJIC No. 2.50.1

“Within the meaning of the preceding instruction, such other crime or
crimes purportedly committed by a defendant must be proved by a
preponderance of the evidence. You must not consider such evidence for
any purpose unless you are satisfied that the particular defendant committed
such other crime or crimes. The prosecution has the burden of proving
these facts by a preponderance of the evidence.”

CALIJIC No. 2.50.2

“Preponderance of the evidence means evidence that has more convincing
force and the greater probability of truth than that opposed to it. If the
evidence is so evenly bal