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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

PEOPLE OF THE STATE OF CALIFORNIA,)

) Supreme Court
Plaintiff and Respondent, ) No.
)
) Court of Appeal
V. ) No. C091162
)
) Superior Court,
CHRISTOPHER STRONG, ) No. 11F06729
)
Defendant and Appellant. )
)

Appeal from the Superior Court of Fresno County

The Honorable Patrick Marlette, Judge

PETITION FOR REVIEW

TO THE HONORABLE CHIEF JUSTICE AND THE
ASSOCIATE JUSTICES OF THE SUPREME COURT OF
CALIFORNIA:

Christopher Strong, appellant, respectfully petitions for review
of the unpublished decision of the Court of Appeal, Third Appellate
District, filed December 18, 2020. The court of appeal has affirmed
the lower court’s order denying appellant’s section 1170.95 petition
for resentencing based upon the jury’s 2014 true finding on three
special circumstances, robbery murder, burglary murder, and

multiple murder (Pen. Code § 190.2, subds. (a)(17) and (a)(3) A copy
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of the court of appeal's opinion is attached as "Exhibit A," hereinafter

"Slip opn."



ISSUES PRESENTED FOR REVIEW AND NECESSITY FOR
REVIEW

I. WHETHER APPELLANT SHOULD HAVE BEEN

GRANTED A HEARING ON WHETHER HE

COULD NOW BE CONVICTED OF MURDER

UNDER PENAL CODE SECTION 188 AND 189

(U.S. CONST. AMEND. VAND AMEND. XIV)

The court of appeal has affirmed the trial court’s order
dismissing appellant’s resentencing petition on the basis of the jury’s
2014 true findings on the three special circumstances, robbery
murder, burglary murder, and multiple murder. (Pen. Code § 190.2,
subds. (a)(17) and (a)(3). The court of appeal and the trial court have
erred because appellant made a prima facie showing under section
1170.95 that he was not the actual killer and could not be convicted
under amended sections 188 and 189. Appellant was, therefore,
entitled to a hearing under Penal Code section 1170.95, subdivision
(d).) Failure to require the trial court to issue an order to show cause
and hold a hearing violated appellant’s federal due process right to
the process created by the state statue. (U.S. Const. Amend. V and
Amend. XIV; (U.S. Const. Amend. V and Amend. XIV; Mathews v.
Eldridge (1976) 424 U.S. 319, 333 [96 S. Ct. 893; 47 L. Ed. 2d 18];
Hicks v. Oklahoma (1980) 447 U.S. 343 [65 L.Ed.2d 175, 100 S.Ct.
2227]; People v. Odle (1988) 45 Cal.3d 386, 412.) Review is
necessary to settle an important question of law and to exhaust
appellant's state law remedies. (California Rules of Court, rule
8.500(b)(1); 8.508.)



STATEMENT OF THE CASE

In 2014, a jury found appellant guilty of two counts of first-
degree murder with three special circumstances, robbery murder,
burglary murder, and multiple murder. (Pen. Code § 187, subd. (a);

§ 190.2 (a)(17) and (a)(3). (Slip opn. at p. 2.) Appellant was not the
actual Kkiller. (Id. at pp. 2-3.)

On February 4, 2019, appellant filed a petition for resentencing
pursuant to Penal Code section 1170.95 alleging that, in 2014, he had
been convicted of two counts of first-degree murder based on the
felony-murder rule, he was not the actual shooter, he was not a major
participant in the underlying felony, and he could not now be
convicted under amended Penal Code sections 188 and 189. (C.T. p.
8-10,12.) The District Attorney replied that appellant’s petition
should be dismissed because appellant was “a major participant”
who acted with reckless indifference to life. (C.T. p. 94.) In
response, appellant replied that he was not the shooter, he was only a
participant in the robbery, and his gun was not the murder weapon.
(C.T.p.106.)

On October 21, 2019, the trial court found that appellant had
failed to make a prima facie showing of eligibility because, in 2014,
the jury had found appellant guilty of three special circumstances.
(C.T. p. 110.) The court dismissed appellant’s resentencing petition
for lack of jurisdiction. (C.T. p.110.) On November 18, 2020, the
court of appeal affirmed the judgment of the trial court, holding that
the true findings on the three special circumstances barred appellant

from relief under section 1170.95. (Slip opn. at pp. 6-12.)



STATEMENT OF FACTS

In 2007, appellant and Donald Ortez-Lucero set out to rob
Frederick Gill, a drug dealer. (People v. Ortez et al. (December 27,
2017) C076606, [nonpub. opn.] at p. 2.) Gill’s friend, Sean Aquitania,
drove up to visit Gill with his infant son in a carseat at the same time
that appellant and Ortez-Lucero arrived to rob Gill. (Ibid.) Ortez-
Lucero approached Aquitania and hit him with his gun to force him
to help the robbers enter Gill’s house. (Ibid.) Ortez-Lucero’s gun
discharged and a bullet hit the baby, who as in the backseat, in the
head. (Ibid.)

Ortez-Lucero and appellant entered the house where
appellant, wearing a mask, threw Gill and his friend Palmer to the
ground and tied them with zip ties. (Id. at p. 2.) Aquitania, who had
left to attend to his son, returned to the house and attacked Ortez-
Lucero because his child had been shot. (Id. at p. 3.) Appellant went
to help Ortez-Lucero with Aquitania. (Ibid.) When Aquitania went
after appellant’s gun, appellant told Ortez-Lucero to shoot him.
(Ibid.) Both of Ortez-Lucero’s shots hit Aquitania, and one of them
hit appellant in the leg. (Ibid.) Aquitania and his son died as result of
their injuries. (Id. at p. 4.)
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ARGUMENT

I. FAILURE TO GRANT APPELLANT A HEARING ON
THE ISSUE OF WHETHER HE WAS “A MAJOR
PARTICIPANT” IN THE UNDERLYING FELONY
UNDER THE STANDARDS ARTICULATED IN
BANKS AND CLARK VIOLATED APPELLANT’S DUE
PROCESS RIGHTS CREATED BY THE STATUTE (U.S.
CONST. AMEND. V, AND AMEND. XIV)

A. THE COURT OF APPEAL’S OPINION

The court of appeal concludes erroneously that because of
appellant’s 2014 special circumstances findings, section 1170.95
does not entitle appellant to a hearing on whether he could now be
convicted of murder under sections 188 and 189. (Slip opn. at pp.
10-11.) The court concludes that appellant’s only avenue for litigating
the question of “major participation” under the standards set forth
in People v. Banks (2015) 61 Cal.4th 788 (Banks) and People v. Clark
(2016) 63 Cal.4th 572 (Clark) is through a petition for a writ of
habeas corpus. (Slip opn. at pp. 11-12.) The court of appeal has erred.
Appellant is entitled to a hearing under Penal Code section 1170.95,
subdivision (d) on the question of whether he could now be convicted
of murder under sections 188 and 189.

B. BANKS AND CLARK DID CHANGE THE LAW
AND THAT CHANGE HAS BEEN
INCORPORATED INTO PENAL CODE
SECTIONS 188 AND SECTIONS 189 WHICH
ARE MADE APPLICABLE TO APPELLANT
BY VIRTUE OF PENAL CODE SECTION

1170.95

The court of appeal’s error lies in its agreement “with the

11



Allison court' that Banks and Clark did not change the law
[applicable to special circumstances] but merely clarified the same
principles that existed earlier.” (Slip opn. at p. 11.) Allison and the
court of appeal in this case are both wrong. Prior to Banks and Clark,
a defendant could be found to be a “major participant” based solely
upon his participation in the underlying felony.

In 2014, CALCRIM No. 703 required proof of three factors:

“1. The defendant’s participation in the crime

began before or during the killing;:

“2. The defendant was a major participant in the
crime;

AND

“3. When the defendant participated in the crime,
he acted with reckless indifference to human life.”

(2014 CALCRIM Archive 703) (emphasis added.) In 2015 the law
changed when this court held that participation in the underlying
felony without more was not synonymous with being a “major
participant” under section 190.2, subdivision (d). ) (Banks, supra, 61
Cal.4th at p. 809.) This court explicitly rejected the Attorney
General’s contention in Banks that participation alone in the
underlying felony was sufficient for a special circumstance finding.
(Ibid.)

“The People propose we treat as a major
participant potentially eligible for death anyone “whose
conduct involves the intentional assumption of some
responsibility for the completion of the crime regardless
of whether the crime is ultimately successful. As such,

'People v. Allison (2020) 55 Cal.App.5th 449.
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participation in planning with the intent of facilitating
the commission of the crime, or participating in conduct
integral to or for the purpose of facilitating the
commission of the crime, constitutes major
participation.” This test cannot be reconciled with the
holdings of Tison and Enmund. Requiring only ‘the
intentional assumption of some responsibility for the
completion of the crime’ would sweep in essentially
every felony murderer—indeed, even Earl Enmund
himself—whether an actual killer or not. Doing so
would violate the Supreme Court's requirement that
each felony murderer's culpability be considered
individually and disregard the court's corresponding
recognition that, for many nonkillers, death is
disproportionate to that individual's culpability and
thus unconstitutional.

(Id. at pp. 803-804) (emphasis added.)

Banks changed the law because in Banks this court narrowed

the inquiry necessary to make a finding of “major participation with

reckless indifference” as used in section 190.2, subdivision (d).

That change in the law has been incorporated into the

standards for resentencing in Penal Code section 1170.95. Under
Penal Code section 1170.95, subdivision (b)(1) (A) , a prima facie
showing of eligibility for resentencing requires (1) a showing that the
petitioner was convicted under a theory of felony murder (or murder
under the natural and probable consequences doctrine) and (2) a

showing that “the petitioner could not be convicted of first or second

degree murder because of changes to section 188 or 189 made

effective January 1, 2019.” (Pen. Code 1170.95, subd. (a) (3) and
subd. (b)(1) (A)-(C).) Section 188 requires proof of malice

aforethought “except as stated in subdivision (e) of section 189 . ...

Section 189, subdivision (e) limits conviction on a felony murder

13



theory to “the actual killer,” or to an aider and abettor who had “the
intent to kill” or to a “major [participant] in the underlying felony
[who] acted with reckless indifference to human life, as described in
subdivision (d) or section 190.2.”

The Banks decision held that, as used in section 190.2,
subdivision (d), the words "major participant” who acts with
"reckless indifference to human life," were derived from the United
States Supreme Court's opinion in Tison v. Arizona (1987) 418 U.S.
137,[107 S.Ct. 1676, 95 L.Ed.2d 127].

"Section 190.2(d) was designed to codify the
holding of Tison v. Arizona (1987) 481 U.S. 137 [ ],
which articulates the constitutional limits on executing
felony murderers who did not personally Kkill. Tison and
a prior decision on which it is based, Enmund v. Florida
(1982) 458 U.S. 782 [ ], collectively place conduct on a
spectrum, with felony-murder participants eligible for
death only when their involvement is substantial and
they demonstrate a reckless indifference to the grave
risk of death created by their actions. Section 190.2(d)
must be accorded the same meaning."

(Banks, supra, 61 Cal.4th at pp. 794-795.)

This court distilled two principles in Banks which must be
applied to determine whether a defendant has been a "major
participant” who acted with "reckless indifference to human life."
The first focuses on the aider and abettor's role and conduct,
whether he played a personal role in the crimes leading to the
victim’s death or whether his responsibility is vicarious. (Banks,
supra, 61 Cal.4th at p. 801) The second principle focuses on the
aider and abettor's subjective mental state. Thus, “participation in an
armed robbery, without more, does not involve ‘engaging in criminal

activities known to carry a grave risk of death.” (Id. at p. 801 citing

14



Tison v. Arizona, supra, 481 U.S. at p. 157.)

The Legislature, by incorporating the same terms from section
190.2, subdivision (d) in section 189, subdivision (e)(3) and by
requiring this showing for eligibility for resentencing in section
1170.95, subdivision (a)(3), necessarily incorporated the narrow
Banks and Clark standards into the inquiry into whether the
petitioner could now be convicted of felony murder under these
standards. The court in People v. York (2020) 54 Cal.5th 250, 258,
rev. granted November 18, 2020, S264964, briefing deferred
pursuant to disposition of People v. Lewis, S260598, Cal. Rules of
Court, rule 8.512(d)(2) was correct when it held that the question
presented by a section 1170.95 petition is whether the defendant can
be convicted of felony murder under the amended standards of
sections 188 and 189. A resentencing petition challenges, not the
special circumstances finding, but the conviction itself. (Id. at p.
260.) Here, appellant has never had the opportunity to litigate his
murder conviction under the Banks and Clark standards. By
establishing his prima facie eligibility for resentencing at the initial
stage of the proceeding and after briefing by counsel, appellant has
established his right to the next procedural stage, an order to show

cause and a hearing under section 1170.95, subdivision (d).
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CONCLUSION
For the foregoing reasons, appellant requests that his petition
be granted. In the alternative, he requests that his petition be granted
and held pending the disposition of People v. Lewis, supra, 43
Cal.App.5th 1128, rev. granted March 18, 2020, No. S260598
Respectfully submitted,

Dated: January 13, 2021

Deborah L. Hawkins
Attorney for Appellant
Christopher Strong

16



CERTIFICATE OF WORD COUNT

California Rules of Court, rule 8.504 (d)(1) provides that a
petition for review produced on a computer shall not exceed 8,400
words. Word Perfect states that the foregoing Petition for Review
contains 2, 302 words.

I declare under penalty of perjury and the laws of the state of
California that the foregoing is true and correct.

Executed on January 13, 2021, at Escondido, California.

Deborak WW
Deborah L. Hawkins
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Court of Appeal, Third Appellate District
Andrea K. Wallin-Rohmann, Clerk
Electronically FILED on 12/18/2020 by L. Outman, Deputy Clerk

NOT TO BE PUBLISHED

California Rules of Court, rule 8.1115(a), prohibits courts and parties from citing or relying on opinions not certified for
publication or ordered published, except as srecified by rule 8.1115(b). This opinion has not been certified for publication
or ordered published for purposes of rule 8.1115.

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

THIRD APPELLATE DISTRICT
(Sacramento)
THE PEOPLE, Co091162
Plaintiff and Respondent, (Super. Ct. No. 11F06729)
V.
CHRISTOPHER STRONG,
Defendant and Appellant.

Defendant Christopher Strong appeals from the trial court’s order dismissing his
petition for resentencing brought pursuant to Penal Code section 1170.95.1 Defendant
argues the trial court erred when it determined that his convictions for first degree murder
with robbery, burglary, and multiple-murder special circumstances precluded his

eligibility for relief. Noting that the trial court had jurisdiction to consider the order

1 Undesignated statutory references are to the Penal Code.



despite its announcement to the contrary, we construe the order dismissing the petition as
an order denying the petition, and we affirm the order.
FACTUAL AND PROCEDURAL BACKGROUND

Defendant’s Convictions

In 2014 a jury found defendant guilty of two counts of first degree murder (§ 187)
and found true three special circumstance allegations of robbery murder (§ 190.2, subd.
(a)(17)), burglary murder (§ 190.2, subd. (a)(17)), and multiple murder (§ 190.2, sub.
(2)(3))

In its charge to the jury at the conclusion of the parties’ presentations, the trial
court included CALCRIM No. 703 (Special Circumstances: Intent Requirement for
Accomplice After June 5, 1990—Felony Murder (Pen. Code, § 190.2(d))), which told the
jury that if it found defendant was not the actual killer, in order to prove the special
circumstances true: “[T]the People must prove either that the defendant intended to kill,
or the People must prove all of the following:

“l. The defendant’s participation in the crime began before or during the killing;

“2. The defendant was a major participant in the crime;

“AND

“3. When the defendant participated in the crime, he/she acted with reckless
indifference to human life.”2

The convictions resulted from an attempted home invasion robbery of a drug
dealer by defendant and his codefendant, Donald Ortez-Lucero. During the robbery,

Ortez-Lucero shot and killed a man and his infant son.3 (People v. Ortez-Lucero et al.

2 The record does not include the jury instructions given at trial, but defendant
acknowledges the jury was instructed with CALCRIM No. 703.

3 The Attorney General requests we take judicial notice of our opinion from the direct
appeal of defendant’s case. Defendant does not object to the request. We will grant the



(Dec. 27,2017, C076606) [nonpub. opn.] slip. opn. at pp. 2-3.) We affirmed the
judgment on appeal. (Id. at pp. *2, *32.)

Legal Background

Senate Bill No. 1437 (2017-2018 Reg. Sess.), which became effective on January
1, 2019, was enacted “to amend the felony murder rule and the natural and probable
consequences doctrine, as it relates to murder, to ensure that murder liability is not
imposed on a person who is not the actual killer, did not act with the intent to kill, or was
not a major participant in the underlying felony who acted with reckless indifference to
human life.” (Stats. 2018, ch. 1015, § 1, subd. (f).) The legislation accomplished this by
amending sections 188 and 189 and adding section 1170.95 to the Penal Code.

Section 188, which defines malice, now provides in part: “Except as stated in
subdivision (e) of Section 189, in order to be convicted of murder, a principal in a crime
shall act with malice aforethought. Malice shall not be imputed to a person based solely
on his or her participation in a crime.” (§ 188, subd. (a)(3).) Section 189, subdivision (e)
now limits the circumstances under which a person may be convicted of felony murder:
“A participant in the perpetration or attempted perpetration of a felony listed in
subdivision (a) [defining first degree murder] in which a death occurs is liable for murder
only if one of the following is proven: [{] (1) The person was the actual killer. [q]

(2) The person was not the actual killer, but, with the intent to kill, aided, abetted,
counseled, commanded, induced, solicited, requested, or assisted the actual killer in the
commission of murder in the first degree. [] (3) The person was a major participant in
the underlying felony and acted with reckless indifference to human life, as described in

subdivision (d) of Section 190.2.”

request and take judicial notice of the opinion. (Evid. Code, §§ 459, subd. (a) [“The
reviewing court may take judicial notice of any matter specified in Section 4527, 452,
subd. (d) [permitting a court to take judicial notice of records of “any court of this
state™].)



Senate Bill No. 1437 also added section 1170.95, which allows those “convicted
of felony murder or murder under a natural and probable consequences theory [to] file a
petition with the court that sentenced the petitioner to have the petitioner’s murder
conviction vacated and to be resentenced on any remaining counts when all of the
following conditions apply: [] (1) A complaint, information, or indictment was filed
against the petitioner that allowed the prosecution to proceed under a theory of felony
murder or murder under the natural and probable consequences doctrine. [] (2) The
petitioner was convicted of first degree or second degree murder following a trial . . . .
[1] (3) The petitioner could not be convicted of first or second degree murder because of
changes to [s]ection 188 or 189 made effective January 1, 2019.” (§ 1170.95, subd. (a).)

As relevant here, once a complete petition is filed, “[t]he court shall review the
petition and determine if the petitioner has made a prima facie showing that the petitioner
falls within the provisions of this section. If the petitioner has requested counsel, the
court shall appoint counsel to represent the petitioner. The prosecutor shall file and serve
a response within 60 days of service of the petition and the petitioner may file and serve a
reply within 30 days after the prosecutor response is served. . . . If the petitioner makes a
prima facie showing that he or she is entitled to relief, the court shall issue an order to
show cause.” (§ 1170.95, subd. (¢c).)

Defendant’s Petition

In 2019 defendant, through counsel, filed a form petition for resentencing pursuant
to section 1170.95. He declared that a complaint, information, or indictment had been
filed against him that allowed the prosecution to proceed under a theory of felony murder
or murder under the natural and probable consequences doctrine, he was convicted of
first degree or second degree murder under the felony-murder rule or the natural and
probable consequences doctrine, and he could not now be convicted of first or second
degree murder based on the recent changes to sections 188 and 189. Counsel attached

briefing detailing defendant’s sentence and requesting resentencing. As relevant here, the



People responded that defendant was ineligible for relief because the special
circumstance, found true, described that defendant was the actual killer, intended to kill,
or was a major participant in the underlying felony who acted with reckless indifference
to human life.

The trial court dismissed the petition in a written order. The court found in
relevant part that defendant “fail[ed] to show in any of the pleadings filed by himself or
by his counsel, that he is eligible for relief under Penal Code § 1170.95. In Case
No. 11F06729, he was convicted of two counts of Penal Code § 187 first degree murder,
with three special circumstances -- Penal Code § 190.2(a)(17) robbery-murder; Penal
Code § 190.2(a)(17) burglary-murder; and Penal Code § 190.2(a)(3) multiple murder --
unanimously found true by a jury beyond a reasonable doubt with regard to each of the
two murders. In so finding, the jury necessarily found that defendant Strong either was
the actual killer, intended to kill, or was a major participant who acted in the robbery and
burglary with reckless indifference to human life, as the jury was specifically instructed
with CALCRIM no. 703 with regard to all three of the special circumstances. Defendant
Strong does not show otherwise. [[P] In an opinion issued on December 27, 2017, the
Third District Court of Appeal affirmed the judgment on appeal. Defendant Strong did
not raise any claim under People v. Banks (2015) 61 Cal.4th 788 or People v. Clark

(2016) 63 Cal.4th 522, even though those opinions had long been issued during the
pendency of defendant Strong’s appeal. The Third District issued its remittitur on the
appeal on April 12, 2018, rendering the judgment against defendant Strong final in Case
No. 11F06729. [[P] This court’s underlying file for Case No. 11F06729 does not indicate
that there has been any subsequent post-conviction proceeding in which any or all of the
special circumstances have been vacated or defendant Strong resentenced in any manner
for any reason.”

The order concluded: “As Penal Code §§ 187 and 189 still provide for first degree

murder based on robbery-murder and burglary-murder, when the trier of fact has found



beyond a reasonable doubt that the defendant either was the actual killer, intended to kill,
or was a major participant who acted in the robbery with reckless indifference to human
life, and as a unanimous jury in Case No. 11F06729 necessarily found that to be so
beyond a reasonable doubt with regard to each of the two first degree murders, and as it
does not appear that there has been any post-conviction proceeding in which it was
ordered that defendant Strong’s special circumstance findings be vacated in Case
No. 11F06729, defendant Strong is ineligible for the relief he seeks. Under these
circumstances, it is simply beyond a reasonable doubt that defendant Strong would have
been convicted of first degree murder on both counts even if the SB 1437 amendments to
Penal Code §§ 188 and 189 had been effective at the time of his trial.” The court then
dismissed the petition, which we construe as a denial thereof.
DISCUSSION

Defendant argues the trial court erred when it determined the special circumstance
findings from his 2014 trial conclusively established that he was a “major participant who
acted in the robbery and burglary with reckless indifference to human life.” He posits
that because the definitions of “major participant” and “reckless indifference to human
life” were clarified by our Supreme Court after the jury made its findings, in People v.
Banks (2015) 61 Cal.4th 788 and People v. Clark (2016) 63 Cal.4th 522, the special
circumstance findings from his trial are potentially invalid. Relying on People v. Torres
(2020) 46 Cal.App.5th 1168, review granted June 24, 2020, S262011 (Torres), defendant
asserts Banks and Clark require further litigation of his case to determine his eligibility
for relief.

The Attorney General responds that Torres was wrongly decided, and although
Banks and Clark enabled defendants to file new habeas petitions attacking their special
circumstance convictions, “section 1170.95 does not provide defendants with a

generalized collateral attack on their convictions.” Rather, a defendant must first seek



habeas relief on a special circumstance conviction and, if successful, can then proceed
through the section 1170.95 process.4

After the close of briefing in this case, the Fourth Appellate District, Division One
in People v. Gomez (2020) 52 Cal.App.5th 1, review granted October 14, 2020, S264033
(Gomez), and the Second Appellate District, Division One in People v. Galvan (2020)

52 Cal.App.5th 1134, review granted October 14, 2020, S264284 (Galvan), issued
opinions supportive of the Attorney General’s position. (See also People v. Murillo
(2020) 54 Cal.App.5th 160, review granted Nov. 18, 2020, S267978.) More recently,
Division Five of the Second Appellate District, in People v. York (2020) 54 Cal.App.5th
250, review granted Nov. 18, 2020, S264954 (York), followed Torres and criticized
Galvan. (See also People v. Smith (2020) 49 Cal.App.5th 85, review granted July 26,
2020 S262835.) The Second Appellate District, Division One then issued People v.
Allison (2020) 55 Cal.App.5th 449 (Allison) in direct response to York. (Allison at p.
449.) Most recently, the Fourth Appellate District, Division Two, followed Allison in
People v. Jones (2020) 56 Cal.App.5th 474, as did the Second Appellate District,
Division Two, in People v. Nunez (2020) 57 Cal.App.5th 78.

Although certain of those cases also concern the appropriate stage in the section
1170.95 proceedings for appointment of counsel, an issue that is now pending before our
Supreme Court in People v. Lewis (2020) 43 Cal.App.5th 1128, review granted March
18, 2020, S260598, this case does not. Here, petitioner was represented by counsel at all
times. The issue here is solely whether defendant was able to challenge the continued

viability of the jury’s special circumstance findings in a petition brought pursuant to

4 As the trial court noted, defendant did not challenge the special circumstance findings
on direct appeal. At the time the trial court issued its order, defendant had filed a petition
for habeas corpus in federal court. That case is currently stayed under Rhines v. Weber
(2005) 544 U.S. 269, pending the completion of this appeal. (Strong v. Foss (E.D.Cal.
Mar. 19, 2020, No. 2:19-cv-01268 KIM GGH P) 2020 U.S.Dist. LEXIS 48864, at *1-2.)



section 1170.95. We find Galvan and Allison more persuasive than the cases to the
contrary.

Our Supreme Court’s decisions in Banks and Clark clarified “what it means for an
aiding and abetting defendant to be a ‘major participant’ in an underlying felony and to
act with ‘reckless indifference to human life,” [and] construed section 190.2, subdivision
(d) in a significantly different, and narrower manner than courts had previously construed
the statute.” (Torres, supra, 46 Cal.App.5th at p. 1179; see also Galvan, supra,

52 Cal.App.5th at p. 1141.) In Galvan the appellate court acknowledged these changes to
section 190.2, subdivision (d) and considered whether a defendant could relitigate his
special circumstance conviction using section 1170.95. (Galvan, supra, 52 Cal.App.5th
atp. 1141.) There, as here, the defendant was convicted of first degree murder with a
special circumstance finding under section 190.2, subdivision (a)(17) made before Banks
and Clark were decided. (Galvan, at pp. 1138-1139.) On appeal, the defendant, like
defendant here, argued that Banks and Clark had altered the meaning of “major
participant” and “reckless indifference to human life”” such that he was entitled to
reconsideration of the conviction under section 1170.95. (/d. atp. 1137.)

The Galvan court first considered the relevant statutory language: “In order to be
eligible for resentencing, a defendant must show that he or she ‘could not be convicted of
first or second degree murder because of changes to Section[s] 188 or 189 made
effective’ as part of Senate Bill No. 1437.” (Galvan, supra, 52 Cal.App.5th at p. 1142,
italics added; § 1170.95, subd. (a)(3) (italics added.) The court concluded that as to
Galvan the requirement was not met, because “[a]lthough [the defendant] is asserting that
he could not now be convicted of murder, the alleged inability to obtain such a conviction
is not ‘because of changes’ made by Senate Bill No. 1437, but because of the clarification
of the requirements for the special circumstance finding in Banks and Clark. Nothing
about those requirements changed as a result of Senate Bill No. 1437. Just as was the

case before that law went into effect, the special circumstance applies to defendants who



were major participants in an underlying felony and acted with reckless indifference to
human life. If [the defendant] is entitled to relief based on Banks and Clark, the avenue
for such relief is not section 1170.95, but a petition for writ of habeas corpus.” (Galvan,
atp. 1142))

The Galvan court also observed that permitting defendants to relitigate a special
circumstance finding by way of a section 1170.95 petition would “give [them] an
enormous advantage over other similarly situated defendants based solely on the date of
[their] conviction.” (Galvan, supra, 52 Cal.App.5th at p. 1142.) “Defendants convicted
after the Supreme Court issued its decisions in Banks and Clark would be required to
challenge the sufficiency of the evidence of the special circumstance finding on direct
appeal, where the People would need only to show that substantial evidence supported
that finding.” (/d. at pp. 1142-1143.) Defendants convicted before Banks and Clark, on
the other hand, could challenge the special circumstance findings under section 1170.95,
which would require the prosecution “to prove the special circumstance beyond a
reasonable doubt.” (Galvan, at p. 1143.) “[N]othing in the language of Senate Bill
No. 1437 suggests that the Legislature intended unequal treatment of such similarly
situated defendants.” (/bid.)

Defendant urges us to follow Torres, supra, 46 Cal.App.5th 1168, which reversed
the denial of a section 1170.95 petition based on the changes made by Banks and Clark.
In Torres, as in this case and Galvan, the defendant was convicted of first degree murder
with a special circumstance finding under section 190.2, subdivision (a)(17). (Torres, at
p. 1172.) The Torres court concluded the summary denial of the defendant’s petition
based on the pre-Banks/Clark special circumstance finding raised the “possibility that
[the defendant] was punished for conduct that is not prohibited by section 190.2 as
currently understood, in violation of [the defendant’s] constitutional right to due process”

and, as relevant here, reversed and remanded. (/d. at p. 1180.)



Torres had already sought habeas relief, claiming the special circumstance finding
was no longer valid; his petition for relief had been denied. (7orres, supra,

46 Cal.App.5th at p. 1180, fn. 4.) The appellate court considered whether that habeas
petition precluded the section 1170.95 petition, but did not opine on whether habeas relief
was more appropriate in light of section 1170.95’s statutory language.

In York, supra, 54 Cal.App.5th 250, the appellate court did consider whether a
habeas petition was a preferable route to relief. (/d. at pp. 258-259.) The York court
reviewed the language of section 1170.95, subdivision (d)(2), which provides a
streamlined path to relief under section 1170.95 if a defendant has “a prior finding by a
court or jury that the petitioner did not act with reckless indifference to human life or was
not a major participant in the felony.” Because the statute does not include a counterpart
to this subdivision accounting for a situation where there is a prior finding that a
petitioner did act with reckless indifference to human life and was a major participant in
the underlying felony, the court reasoned such a finding should not preclude a petitioner
from relief. (York, at pp. 260-261.) The court concluded Galvan was incorrect when it
concluded the defendant there could only avail himself of relief “because of”” Banks and
Clark, rather than Senate Bill No. 1437. Absent Senate Bill No. 1437, a successful Banks
and Clark challenge would invalidate only the special circumstance finding, whereas a
successful section 1170.95 petition would invalidate a murder conviction. (York, at
p. 261.)

The Allison court addressed York after ordering briefing on the precise issue here:
“Whether the trial court properly relied on [the defendant’s] admission of felony-murder
special circumstances (§ 190.2, subd. (a)(17)) as the sole basis for finding that he had not
made a prima facie showing that he was entitled to relief.” (Allison, supra, 55
Cal.App.5th at p. 456.) The Allison court first emphasized that section 1170.95 requires a

[13K3

prima facie showing by petitioner that he ““ ‘could not be convicted of . . . murder because

of changes to Section 188 or 189 made’ in Senate Bill No. 1437.” (Allison, at p. 456.) It
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noted that the requirements for a finding of felony murder under the newly amended
version of section 189 were identical to the requirements of the felony-murder special
circumstance that had been in effect at the time of the challenged murder conviction (in
the Allison’s case, 1997; in the instant case, 2014). (Allison, at p. 456.) Thus, the special
circumstance finding showed “as a matter of law that Allison could still be convicted of
felony murder even under the newly amended version of section 189" and precluded a
prima facie showing of eligibility. (/d. at p. 457)

The Allison court disagreed with the argument to the contrary embraced by York,
that because no court had examined whether there was a factual basis for the special
circumstance finding since Banks and Clark were decided, the finding was insufficient to
show ineligibility as a matter of law. (Allison, supra, 55 Cal.App.5th at p. 457.) We
agree with the Allison court that Banks and Clark did not change the law, but merely
clarified the same principles that existed earlier. (See ibid; see also In re Miller (2017)
14 Cal.App.5th 960, 978.) As the Allison court noted, the pattern jury instructions remain
the same; Banks and Clark merely resulted in the addition of optional language thereto.
(Allison, supra, 55 Cal.App.5th at p. 457.)

We further observe that the language in section 1170.95, subdivision (d)(2)
anticipates, rather than precludes, the possibility of habeas relief before a section 1170.95
petition because one way to obtain a “prior finding” that meets the subdivision’s
requirements is via habeas. (/n re Ramirez (2019) 32 Cal. App.5th 384, 406.) Ifa
defendant has successfully obtained such relief, the trial court is mandated to vacate the
petition, providing the petitioner access to section 1170.95 relief once they have obtained
habeas relief. Nothing precludes relief under section 1170.95; the language simply
presumes a petitioner will pursue alternative relief first.

We find the Allison court’s responses to York persuasive, and the analyses of
Allison and Galvan, considered together, convince us that the appropriate avenue for

defendant’s challenge to the special circumstance allegations is through a petition of
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habeas corpus, rather than the section 1170.95 petition filed in this case. (In re Miller,
supra, 14 Cal.App.5th at p. 979 [permitting habeas challenge to special circumstance
conviction].) The trial court did not err when it denied defendant’s petition.
DISPOSITION
The trial court’s order dismissing defendant’s petition under section 1170.95 is

construed as a denial thereof and, as such, is affirmed.

=

Duarte, J.

We concur:

4

Hull, Acting P. J.

P

Murray, J. /
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