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SUPREME COURT OF THE STATE OF CALIFORNIA

IN RE CHRISTOPHER L.,
A Person Coming under
the Juvenile Court Law

LOS ANGELES COUNTY

DEPARTMENT OF CHILDREN

AND FAMILY SERVICES,
Petitioner and

Respondent,
Case No. B305225
V.
Superior Court No.
C. L., 17CCJP02800 A&B
Respondent and (LOS ANGELES
Appellant. COUNTY)
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ON APPEAL FROM THE SUPERIOR COURT,
LOS ANGELES COUNTY

HONORABLE MARGUERITE DOWNING, JUDGE

PETITION FOR REVIEW BY PETITIONER CARLOS L.
AFTER A PUBLISHED DECISION THE
COURT OF APPEAL, SECOND APPELLATE DISTRICT,
DIVISION ONE, AFFIRMING A POST-JUDGMENT
ORDER TERMINATING HIS PARENTAL RIGHTS BY THE
THE JUVENILE COURT OF LOS ANGELES COUNTY

TO THE HONORABLE CHIEF JUSTICE AND THE HONOR-
ABLE ASSOCIATE JUSTICES OF THE SUPREME COURT OF
THE STATE OF CALIFORNIA:

Petitioner CARLOS L. hereby petitions the California
Supreme Court for Review after a published decision by the Court
of Appeal, Second Appellate District, Division One, of a post-
judgment order terminating his parental rights over his two

children, Christopher and Inez. This post-judgment order was

9



rendered by the Superior Court of Los Angeles County, sitting as
a juvenile court.
INTRODUCTORY COMMENTS.

This case involves a recurring problem in the dependency
trial courts — a child is taken into custody by social workers for
what are apparently valid reasons; one of the parents is not
present for the initial detention hearing as he/she is incarcerated.
Even though the respondent social services agency (here Los
Angeles County Department of Children and Family Services or
DCFS) properly notifies the incarcerated parent of the proceed-
ing, the trial court still proceeds to make true findings against the
paremt and completely fails to fulfill the mandates of Penal Code
Section 2625 about not making any findings under Welfare and
Institutions Code section 300 unless the incarcerated parent was
either pre-sent or had otherwise made a valid waiver of his right
to be present. The trial court also denies the parent any reunifi-
cation services in violation of section 2625.

However, the Agency again serves the parent in time for
the hearing to terminate parental rights. Counsel is then ap-
pointed an attorney but the attorney fails to perform as required
by law — Welfare and Institutions Code sections 317, 317.5 —
including a failure to make a motion pursuant to Ansley v. Supe-
rior Court (1975) 186 Cal.App.3d 477 to challenge the constitu-
tionality of the notice given to him and the denial of his right to
counsel, failure to obtain presumed fatherhood status for the

parent and allowed the cases involving his two children to become
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separated and failed to properly advise petitioner of his appellate
rights thus denying him the right to appeal the termination of his
parental rights as to one of his children. (Lassiter v. Depart-
ment of Social Services (1981) 452 U.S. 18, 31[101 S.Ct. 2153,
68L.Ed.2d 640]; In Re Emilye A. (1992) 9 Cal.App.4th 1695,
1701, 1711-1712). The Court of Appeal, however, found that the
errors were harmless using the Watson [People v. Watson
(1956) 46 Cal.2d 818] standard of review for error which requires
the appellant to show a reasonable probability of a more favorable
outcome.

REASONS FOR GRANTING REVIEW.

This case is a part of a debate between various cases in the
Courts of Appeal on several issues in dependency law on the
rights of incarcerated parents to participate in the legal proceed-
ings regarding their dependent children under Penal Code section
2625 and their right to be fully and adequately informed of their
rights to appeal adverse decisions and what remedies, if any, are
available to them if they have been given incorrect or no advice by
their attorneys on their appellate rights. The cases amply illus-
trate why this Court must grant review in this case and clarify
several important issues that are rebounding in the trial and
appellate courts in juvenile dependency law — that is, “to secure
conformity of decision or to settle an important question of law” —
California Rules of Court, Rule 500, subdivision (b)(1).

In this case, petitioner, an incarcerated parent, was denied

the right to participate in the proceedings even though he clearly

11



indicated a strong desire to be involved in the proceedings and
communicated those desires to respondent DCFS; DCFS then
attached a copy of the letter petitioner wrote to them about his
desire to participate in the proceedings to the jurisdic-
tion/disposition report. Yet, at the hearing, the trial court incor-
rectly stated that petitioner had failed to respond to the notice
sent to him by DCFS after stating it had read the report; further-
more, neither counsel for DCFS nor counsel for the minor ever
made any attempts to correct the trial court’s error that peti-
tioner had failed to respond to the notice sent by DCFS. The trial
court also failed to grant petitioner the status of a presumed
parent despite the fact that documents attached to both the
detention report and the jurisdiction/disposition report clearly
established petitioner’s right to that status — marriage certificate
and birth certificates.

This 1s very similar to the situation of In Re S. P. 52
Cal.App.5th 963, review denied and depublished on November 18,
2020. In that case, the Court of Appeal held that the failure to
comply with the notice requirements of Penal Code section 2625
or to give any sort of notice, while error of constitutional dimen-
sion, was subject to “harmless error” analysis under People v.
Watson (1956) 46 Cal.2d 818; it also rejected application of the
stricter test of Chapman [Chapman v. California (1967) 386
U.S. 18, 24 [17 L.Ed.2d 705, 87 S.Ct. 824] standard of “harmless
beyond a reasonable doubt” which normally applies to errors of a

constitutional dimension. The dissent, however, argued that the
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matter constituted structural error and required reversal per se
citing Gonzalez-Lopez v. United States (2006) 548 U. S. 140,
150 [126 S.Ct. 2557, 165 L.Ed.2d 409].

These, then, are the first two questions. Does a failure to
comply with the mandates of 2625, which the Court of Appeal
agreed was error that deprived appellant of his rights to constitu-
tional due process (Slip Opinion, p. 2), that prohibit a trial court
from adjudicating a petition filed under relevant subdivisions of
Welfare and Institutions Code section 300, constitute structural
error or is it amenable to a harmless error analysis? If so, what is
the appropriate standard to apply — Watson or Chapman?
Petitioner contends that 1t 1s structural error but, if not, the
appropriate standard is Chapman. These two issues are closely
related to the issues in S. P., supra, in which review was denied.
This shows that these issues are of strong current interest in the
trial and intermediate appellate courts of this state and demon-
strate why review needs to be granted in this case and why it
should have been granted in S. P."

A closely related question to the first two is whether the

analysis of the first two is affected by the trial court’s apparent

' There are at least two other recent cases involving a failure to
appoint counsel in a timely manner in a dependency case. One is In
Re A. J. (2019) 44 Cal.App.5th 652, 666, in which the court found the
error to be reversible under any standard of prejudice, Watson,
Chapman or structural. The same is true of In Re J. P. (2017) 15
Cal.App.5th 789, 802, Baker J., concurring, but there the concurring
opinion found the error to be structural requiring an automatic
reversal.
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failure to read the relevant reports which clearly established that
petitioner wanted to participate in the hearings, a failure that the
Court of Appeal acknowledged was clearly erroneous (Slip Opin-
ion at p.15), and which directly led to the trial court’s failure to
abide by section 2625. Included in this analysis is another trial
court error which was the failure to grant appellant the status of
“presumed parent,” a status that automatically entitled him to
the appointment of counsel (In Re Kobe A. (2007) 146 Cal.App.4-
th 1113, 1120; Francisco G. v. Superior Court (2001) 91
Cal.App.4th 586, 596). Also to be included is whether or not the
failure of counsel for respondent DCFS and counsel for the minor
to correct the trial court’s error is a factor to be considered in
whether the analysis constitutes structural error or one that
might be amenable to a harmless error analysis.

S. P. also sought review to have clarification of this Court’s
decision of In Re James F. (2008) 41 Cal.4th 901 (James F.) to
once again clarify that the concept of structural error does apply
to dependency cases perhaps not to the same extent as it does to
criminal cases but, nevertheless, still applicable. The Court of
Appeal, in this case, agreed that James F. was correctly decided
and recognizes the existence of structural error in dependency
cases; however, the decision to depublish S. P. generally renders
this argument moot.

Petitioner filed a timely notice of appeal as to his son Chris-
topher but not as to Inez. Petitioner asked that the Court of

Appeal consider application of the doctrine of a constructive
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notice of appeal under In Re Benoit (1972) 10 Cal.3d 72, 86-87
(hereafter Benoit) be applied to this case.? As an alternative to
allowing a Benoit motion in this case, petitioner also sought to
have the filing of the Notice of Appeal properly filed as to Christo-
pher be extended to Inez. The Court of Appeal was clearly trou-
bled by trial counsel’s failure to properly advise petitioner about
his appellate rights, it found the error to be harmless and de-
clined to extend the notice of appeal to incorporate both children.
Petitioner submits that, under the facts of this case, the notice of
appeal should have been extended to cover both children as the
proper remedy for trial counsel’s failure to properly fulfill her
duties as counsel for petitioner. This constitutes the fourth
ground for granting review in this case — under what circum-
stances may an appellate court construe an arguably defective
notice of appeal to embrace all issues that are fairly cognizable on
appeal?

In sum, this case presents the following critical issues: (1)
Is a failure to provide counsel to a presumed parent in a depend-
ency proceeding structural error if not discovered until the time

has arrived to terminate parental rights; (2) Does the negligence

2 This Court is considering the application of Benoit to

dependency cases — In Re A. R., (2020) Case No. S260928, Review
Granted May 15, 2020. In two other cases, review has also been
granted on a “grant and hold” basis — In Re A. M., Case S264012,
Petition for Review filed August 21, 2020, Review Granted October 22,
2020 on a “grant and hold” basis and In Re K. G., Petition for Review
filed on September 11, 2020 as S264422 Review Granted on November
10, 2020
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of the trial court to read critical reports and then erroneously
stating that petitioner had not responded to the notices allegedly
sent to him impact on this decision as well as the failure of trial
counsel for respondent DCFS and the minors to correct the trial
court’s error affect the determination of whether or not the error
1s structural or not; (3) Assuming, arguendo, that a harmless
error analysis can be conducted for errors such as denial of coun-
sel, what standard should be applied — Watson or Chapman;
and (4) to what circumstances should an appellate court construe
a notice of appeal to include all issues which an appellant seeks to
raise.

Resolution of these questions will greatly enhance the
quality of litigation in the dependency courts and protect the
constitutionally protected due process rights of parents and
children. Review must be granted.

STATEMENT OF THE CASE AND FACTS.

The facts and procedural aspects of this case are set forth in
the brief of the petitioner in the Court of Appeal and in the opin-
ion of the Court of Appeal. The case may be summarized as
follows. In the event that this Court grants review, petitioner
specifically reserves the right to file a more complete summary of
the facts and case as may be appropriate.

Part “A” - The Procedural History.

A petition was filed on December 28, 2017, on behalf of the

minors Inez, approximately 10 months old, and the newborn

Christopher alleging that they fell within the scope of Welfare
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and Institutions Code section 300. (I CT 1-3) due to the sub-
stance abuse of their parents, petitioner herein and one Valerie L.
Both Valerie and appellant had children by other partners.
Valerie’s parental rights had been terminated as to hers and that
they had been adopted by Sylvia W., her aunt. Petitioner had
children who had been removed from his custody and placed with
paternal relatives, under a plan of permanent guardianship. (I
CT 207-208)

The detention hearing was held on December 29, 2017;
petitioner was not present. (RT 12/19/17 p. 1). However, the court
noted he was in state custody and a statewide search was ordered
for him.

The combined jurisdiction/disposition hearing for both Inez
and Christopher was held on March 9, 2018. (I CT 361-364).
The detention report and the jurisdiction/disposition report were
admitted into evidence and the trial court stated it had read both.
(RT 3/9/18 p. 2). Petitioner was not present nor was he repre-
sented by counsel. There is no evidence that a formal waiver
pursuant to Penal Code section 2625 was filed by or on appel-
lant’s behalf. (RT 3/9/18 pp. 1-3). The court sustained the peti-
tion as alleged. Reunification services were denied to both par-
ents. (RT 3/9/18 pp. 5-6). The court confirmed the placement of
both children with Sylvia W. (RT 3/9/18 p. 5).

On September 6, 2018, the court set a permanency plan-
ning hearing for both children and asked the LADL-Hayes firm to
act as a “Friend of the Court” and contact appellant. (RT 9/6/18 p.
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6). On November 15, 2018, the LADL-Hayes firm, in the person
of Ashley Wu, was appointed to represent appellant with respect
to both of his children. (II CT 582, RT 11/15/18 p. 8).

The permanency planning for both children was set for
December 19, 2018. (II CT 606). Appellant made an appearance
but was present only via speaker phone. (RT 12/19/18 p. 12). The
hearing as to Christopher was continued to conduct DNA testing.
Without any objection or a request for a continuance, the court
proceeded to conduct the permanency planning hearing for Inez.
The court found Inez to be adoptable and that none of the excep-
tions for adoption as the preferred permanent plan existed;
parental rights were then terminated. (RT 12/19/16 p. 16). While
there was a perfunctory warnings about appellate rights, it is
without dispute, as the Court of Appeals noted, that appellant
was probably not fully advised of his appellate rights. (Slip
Opinion at 31). There i1s no evidence that any appellate proceed-
ings were initiated regarding the termination of appellant’s
parental rights as to Inez.

The DNA testing was conducted and appellant was found to
be the biological father of Christopher (III CT 714); however, the
Court still found that he was only the biological father. (III CT
863, RT 9/5/19 p. 32). The permanency planning hearing for
Christopher was held on March 5, 2020. (IIT1 CT 920-922). The
matter proceeded solely on the basis of the written reports. (RT
3/5/20 p. 2). The court found that the minor was adoptable and

that none of the exceptions for adoption as the permanent plan
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were found to exist; parental rights were terminated. (III CT 921,
RT 3/5/20 p. 5-6). The appeal then followed. The Court of Appeal
1ssued its published opinion on November 2, 2020; a Petition for
Rehearing was filed on November 4, 2020. It was granted, in
part, but resulted in only minor changes. After depublication of
S. P. was ordered on November 18, 2020, the Court of Appeal
again modified to delete any references to that case in this case
but the opinion remains published. Copies of the opinion and the
results of the Petition for Rehearing and the subsequent modific-
ation are attached as exhibits.

Part “B” - The Relevant Facts.

Carlos and Valerie were married on December 1, 2015;
petitioner and cohabited through mid-April of 2017. They have
never divorced.

Inez was born on February 18, 2017; petitioner’s name
appears on her birth certificate. (I CT 1, IT CT 436). Christopher
was born on December 16, 2017; no father is listed on his birth
certificate. No evidence was presented and petitioner was not
present nor was he represented by counsel. (II CT 361).

The jurisdiction report detailed petitioner’s criminal history
including his use of controlled substances, including extracts from
his prior arrests for narcotics offenses from 2012 that led to his
registration as a narcotics offender. Petitioner was not inter-
viewed for the report. (II CT 228-230). However, petitioner did
submit a letter dated February 21, 2018, asking that he be al-
lowed to appear by teleconferencing, if that were possible. (II CT
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240). A copy of that letter was attached to the report. (II CT 244,
266-268).

In that letter, he clearly expressed a desire to participate in
these proceedings, preferably via telephone as a personal appear-
ance might interfere with his ability to participate in a fire camp
program. (II CT 266). At no time, did he absolutely waive his
right to be present; he did not indicate what he would do if a
telephone call might not be possible but he did indicate telephone
calls were sometimes difficult to arrange. (II CT 265). He also
indicated a desire for DNA testing but made it clear that he loved
his children regardless of the outcome of the tests. (II CT 265).
He also wanted his mother to have visitation. (II CT 266). The
record does not indicate that the preparers of either the detention
or the jurisdiction /disposition reports were present in court at
the hearing on March 9. (Il CT 361, RT 3/9/18 pp. 1-8).

In making her rulings, Judge Downing made the following
comments: “Mr. Lopez is currently incarcerated, and he has not
made himself available and not — he’s been noticed, but he’s made
no contact with the Department.” (RT 3/9/18 p. 6, lines 6-9).
Neither the County Counsel nor minor’s counsel, both of whom

presumably read the reports, corrected the court’s obvious error.
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POINTS AND AUTHORITIES IN SUPPORT OF PETITION
I.

THE CONCEPT OF STRUCTURAL ERROR CAN AND
DOES APPLY TO DEPENDENCY LAW AND THE
FAILURE TO PROPERLY ACKNOWLEDGE THAT
THE INCARCERATED ABSENT PARENT WANTED
TO PARTICIPATE IN THE HEARING AND THE
DENIAL OF HIS RIGHT TO COUNSEL IS
STRUCTURAL ERROR AND REQUIRES REVERSAL
OF ALL SUBSEQUENT ORDERS WITHOUT ANY
HARMLESS ERROR ANALYSIS.

This portion of the petition is designed to deal with the first
three grounds for granting the petition: (1) Is it structural error
to not comply with section 2625; (2) as affected by the failure to
appoint counsel when legally required to do so; and (3) as affected
by the trial court’s apparent failure to read all of the evidence
before it including petitioner’s request to participate in the pro-
ceedings.

This Court, in James F., made it clear that criminal cases
are fundamentally different from dependency cases and, while
both cases typically involve interests that are zealously protected
by the state and federal constitutions, care must be exercised in
apply concepts developed for criminal law to dependency law and
vice-versa. However, this Court never intended that a concept
developed in criminal law, such as structural error, cannot apply
to dependency law or, for that matter, other areas of law.

However, this Court, and other courts have recognized that
there are situations in which structural error does play a role in

dependency proceedings. For example, it is structural error to
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deny a parent a contested hearing on an issue on which the
Department/Agency bears the burden of proof.> (In Re Kelly D.
(2000) 82 Cal.App.4th 433, 439, fn. 4; In Re Josiah S. (2002) 102
Cal.App.4th 403, 417-418). The court cannot even require an
offer of proof. (In Re James Q. (2000) 81 Cal. App.4th 255, 265-
266). Another structural error is the failure to provide the parent
with a copy of the petition. (In Re Andrew M. (2020) 46
Cal.App.5th 859, 867, fn. 4). It is structural error for a trial court
to refuse a continuance to parents so they could evaluate a tardy
report prepared by social workers recommending termination of
reunification services and/or parental rights. (Judith P. v.
Superior Court (2002) 102 Cal.App.4th 535, 548; Tracy A. v.
Superior Court (2004) 117 Cal.App.4th 1309, 1318 — neither
case was discussed or disapproved by this Court in James F.,
despite having predated that case, but see, contra In Re A. D.
(2011) 196 Cal.App.4th 1319, 1328). Denying a parent the right
to personally testify is also structural error in a dependency case.
(In Re M. M. (2015) 236 Cal.App.4th 955, 964-965) as it is in
criminal cases (People v. Robles (1970) 2 Cal.3d 205, 214; Peo-
ple v. Manson (1976) 61 Cal.App.3d 102, 161) and in ordinary
civil cases as well. (Kelly v. New West Federal Savings (1996)
49 Cal.App.4th 659, 677; In Re Waite’s Guardianship (1939) 14

? Indeed, this sort of error, i.e.,, refusal or failure to allow a party to
present its entire case before the trier of fact is structural error
requiring reversal per se in ordinary civil cases. (In Re Marriage of
Carlsson (2008), 163 Cal. App.4th 281, 292-293; Severson and
Werson, PC v. Sepehry-Fard (2019) 37 Cal.App.5th 938, 950-951).
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Cal.2nd 727, 730; and Caldwell v. Caldwell (1962) 204 Cal.App.
4th 819, 821).

In its discussion of structural error in James F., this Court
discussed the effect of the denial of the right to counsel and to
counsel of one’s choice noting that in United States v.
Gonzalez-Lopez, supra, 548 U.S. at 150, the United States
Supreme Court held that erroneous deprivation of a criminal
defendant's Sixth Amendment right to counsel of choice was a
structural defect requiring reversal of the conviction without
inquiry into prejudice. This Court explained: “It is impossible to
know what different choices the rejected counsel would have
made, and then to quantify the impact of those different choices
on the outcome of the proceedings. Many counseled decisions,
including those involving plea bargains and cooperation with the
government, do not even concern the conduct of the trial at all.
Harmless-error analysis in such a context would be a speculative
inquiry into what might have occurred in an alternate universe.”
(James F., supra, 42 Cal.4th at 914).

Petitioner submits that this Court, by its discussion of
Gonzalez-Lopez, was suggesting, without deciding the issue,
that deprivation of the right to counsel and notice might be
structural error in dependency proceedings. Ironically, the same
appellate court (Second Appellate District, Division Five) that
decided the now depublished S. P. seemed to agree. (In Re A. J.
(2019) 44 Cal.App.5th 652, 666, fn. 14). Likewise, the concurring
opinion of Justice Baker in In Re <J. P. (2017) 15 Cal.App.5th

23
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789, 802, makes it clear that a failure to timely appoint counsel is
structural error.

Courts have also held that a complete failure to give any
notice 1s reversible error per se. (In Re Jasmine G. (2005) 127
Cal.App. 4th 1109, 1116; In Re DedJohn B. (2000) 84 Cal.App.4th
100, 106, 110). Petitioner accepts that there was an attempt to
notify him and that he received notice of the pendency of the
proceedings such that the strict test of Jasmine G. has not
technically been met. However, petitioner submits that the trial
court’s error in failing to state that petitioner had responded to
the notice that sent to him and which was attached to a report
that it claimed to have read and when combined with the failure
of respondent’s counsel to correct the court (and the absence of
any counsel to represent petitioner which should have been done
had the trial court properly found him to be a presumed parent
with an entitlement to appointed counsel) is the functional equiv-
alent of a complete failure to give him notice and that the Jas-
mine G. rule should apply.

In this case, petitioner has demonstrated that, although he
was notified of the pendency of these proceedings as required by
section 2625, the actions of the trial court and counsel for respon-
dent effectively negated that notice placing petitioner in the same
position as if he had never been notified thus falling into the
structural error rule of Jasmine G.

Petitioner is aware that this Court has stated that errors

under section 2625 can be reviewed under a “harmless error”
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analysis — In Re Jesusa V. (2004) 32 Cal.4th 588. The Court of
Appeals first correctly noted that section 2625 prohibits a trial court
from adjudicating a petition filed under Section 300 of the Welfare
and Institutions Code section against an incarcerated parent with
certain exceptions not here relevant unless the parent is physically
present or has otherwise validly waived his presence and 1is
represented by counsel. The same is true of any action to involun-
tarily terminate parental rights. However, section 2625 does not
prohibit a dependency court from adjudicating matters not involving
the adjudicating issues apart from the truth of the petition filed
under section 300 or terminating parental rights. For example, the
trial court may hold review hearings without a valid waiver or
outside of the parent’s presence. It may also determine issues such
as paternity without a valid waiver.

In Jesusa V., there were two candidates for presumed
fatherhood of the minor — the mother’s husband Paul and one
Heriberto, her former paramour. Both filed requests for the status
of presumed father. The trial court found that both met the test. At
the jurisdiction hearing, the court found in favor of Paul on the issue
of presumed fatherhood. The court also made a true finding on the
petition. However, Heriberto, who was incarcerated for sexually
assaulting the mother, was not present at the hearing but was
represented by counsel who had fully consulted with his client on all
matters. The Supreme Court found that section 2625 did not
require Heriberto’s presence to adjudicate the paternity issues as he

had no absolute right to be present — the court had the discretion to
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order his presence but he was not entitled to be present. (Id., at
599). Heriberto did, however, have the right to be present for the
adjudication aspect of the hearing. The Court found the denial of
his right to be present to be error but one that was subject to a
harmless error analysis.

There 1s a question of whether this ruling is actually dicta.
After the trial court found in favor of Paul as the presumed father,
Heriberto would have lost any rights he had to contest the jurisdic-
tion and disposition orders as a child could have only two presumed
parents at the time Jesusa V. was decided and the court found that
the child’s mother and Paul were the two who qualified. Thus, it
was not necessary to decide if a failure to comply with section 2625's
prohibition against rendering a judgment of dependency against an
absent, incarcerated parent unless there was a valid waiver of
his/her presence was or was not structural error or otherwise
subject to a harmless error analysis and petitioner so submits.

However, the key for this Court was the fact that Heriberto
was represented by counsel who had full access to all of the reports;
counsel was given an opportunity to obtain an affidavit from
Heriberto who declined to sign one as well as several continuances
to prepare for the hearing; counsel had the ability to cross-examine
all potential witnesses and to call witnesses on Heriberto’s behalf.
(Id., at 625). In other words, there was a real attempt to comply
with the mandate of section 2625; it was the parent to balked at

compliance.
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In this case, petitioner was not given counsel, was not given
copies of the reports and, in general, was left completely in the dark
as to the nature of the proceedings and the evidence against him.
Indeed, there almost seems to have been an effort to avoid compli-
ance with section 2625 or, at best, give it lip service only. The trial
court’s apparent failure to carefully read the reports that the social
workers prepared, especially the jurisdiction/disposition report, is,
at the minimum, very troublesome. It is quite possible that this
Court in Jesusa V. would have reached a different conclusion if
Heriberto had been in the same situation as petitioner — bereft of
the guiding hand of competent and experienced counsel and bereft
of any knowledge whatsoever of the charges against him. In other
words, there was a much better record in Jesusa V. in which to
make a harmless error analysis than in this one. The adjudication
in this case was precisely the sort of thing the Legislature had in
mind when it prohibited any adjudication taking place involving
Incarcerated parents without their presence, or a valid waiver
thereof. An adjudication in which the incarcerated parent had no
counsel to represent him, no opportunity to confront any of the
evidence against him, no opportunity to cross-examine witnesses, no
opportunity to present his own witnesses, no opportunity to present
his family as potential caregivers,* and other associated evils when

a parent is not allowed to participate in the legal proceedings

* Here is may be noted that his family was taking care of his other
children. This suggests that they may have been suitable caregivers
for Inez and Christopher.
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involving his/her children. When a parent has some participation,
some knowledge of the proceedings, it may be possible to do a
harmless error analysis as in Jesusa V. However, when the parent
has no knowledge and the proceedings occur without any participa-
tion from him, a harmless analysis is not appropriate as there is no
way to assess the actual prejudice — it gets into the realm of pure
speculation and the only remedy possible is reversal. (Gonzalez-
Lopez v. United States, supra, 548 U. S. at 150).

This Court should grant review and hold that there are
circumstances under which structural error should be applied to a
failure to comply with section 2625 especially where, as here, the
failure to do so is arguably more than a mere error but failure to
consider critical evidence.” Jesusa V. and its profoundly different
procedural posture are so clearly distinguishable from this case and

review must be granted to clarify this important aspect of that case.

® Canon 3 of the Code of Judicial Ethics which requires a judge to
consider only the evidence before him/her would seem to include the
duty to read all reports submitted to him/her in toto, including any
attachments. The trial court’s statements that she had done so is
belied by her failure to note petitioner’s request to participate in the
hearing. The report was submitted only a few days before the hearing
and petitioner’s letter was too important to be forgotten so the only
conclusion is that the trial court probably only perfunctorily reviewed
the reports.
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II.

IF THERE IS TO BE A HARMLESS ERROR
ANALYSIS FOR ERRORS IN GIVING A PARENT
PROPER NOTICE OF THE PENDENCY OF
DEPENDENCY HEARINGS, THE STANDARD
SHOULD BE THE CHAPMAN STANDARD RATHER
THAN THE WATSON STANDARD OF REVIEW.

The Court of Appeals in this case agreed that there was error
in this case which it found troubling. It assessed the error using the
Watson standard of whether a different result would have occurred
but for the error. It making its analysis, the Court of Appeal
rejected application of the Chapman standard of error for errors of
a constitutional dimension, namely, that the error was harmless
“beyond a reasonable doubt” and applied the lesser Watson
standard of probability of a more favorable result. If, however, this
Court rejects the arguments that the errors in this case were largely
structural in nature, then petitioner submits that the appropriate
standard of review for harmless error is the ordinary standard for
review of fundamental constitutional errors — the Chapman
standard of harmless beyond a reasonable doubt.

There 1s no question but that notice of the proceedings is a
fundamental and basic right of parents in a dependency proceeding
and 1s guaranteed by the state and federal constitutions and the
majority agreed citing to In Re Justice P. (2013) 123 Cal.App.4th
181, 189. Other courts have agreed — In Re Melinda <J. (1991) 234
Cal.App.3d 1413, 1418.) “[D]ue process requires ‘notice reasonably

calculated, under all the circumstances, to apprise interested parties
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of the pendency of the action and afford them an opportunity to
present their objections.”” (Ibid.)

“A parent’s fundamental right to adequate notice and the
opportunity to be heard in dependency matters involving potential
deprivation of the parental interest [citation] has little, if any, value
unless the parent is advised of the nature of the hearing giving rise
to that opportunity, including what will be decided therein. Only
with adequate advisement can one choose to appear or not, to
prepare or not, and to defend or not.” (In Re Stacy T. (1997) 52
Cal.App.4th 1415, 1424, emphasis in original).

The same is true of the failure to appoint counsel for appel-
lant. (Lassiter v. Department of Social Services, supra 452 U.S.
at 31; In Re Emilye A., supra, 9 Cal.App.4th at 1701, 1711-1712).

Thus, the errors here are of constitutional dimension and go
to the very heart of a fair proceeding. DCFS is not likely to
disagree. If the errors are not structural in nature, then the
appropriate standard of review whenever constitutional rights have
been impaired is usually the Chapman standard of harmless
beyond a reasonable doubt particularly when the error is so basic
and fundamental as surely the right to adequate notice of the
proceedings against one is. At least two cases have applied that
standard to failures to provide notice and/or counsel in a timely
manner. (In Re J. H. (2007) 158 Cal.App.4th 174, 183; In Re
Justice P., supra, 123 Cal.App.4th at 193; but see In Re Jasmine
G., supra, 127 Cal.App.4th at 1116 finding the error to be structural

1n nature).
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In another case, In Re Z. N. (2009), 181 Cal.App.4th 282, 296,
the Court of Appeal applied the Chapman standard to a denial of
dual Marsden/McKenzie [People v. Marsden (1970) 2 Cal.3d 118;
People v. McKenzie (1983) 34 Cal.3d 616] motions to relieve court-
appointed counsel and appoint new counsel. If Chapman applies
to a situation seeking to relieve appointed counsel due to a break-
down in communication, then, surely it should apply to the more
basic failure to appoint counsel ab initio or giving notice of the
proceedings, both far more important than a Marsden motion
where, at least, the client at least has counsel even though one or
both may be unhappy with the situation in what some legal wags
have likened to an arranged marriage.

In J. P., supra, the Court applied the Watson standard
regarding a failure to appoint counsel at a contested 388 hearing
but, having found error under a standard that is difficult to reach,
was not required to assess the error under the more generous
Chapman standard but, Justice Baker, in a concurring opinion,
found the error to be structural in nature. Clearly then, there is a
conflict between cases such that this Court must resolve whether
the failure to properly notify a parent of the pendency of the
proceedings and to appoint counsel in a timely manner is governed
by Watson or Chapman. This is the classic reason why this Court
grants review — to resolve important differences of opinion between
the various Courts of Appeal.

Petitioner 1s well aware that this Court has applied the

Watson standard in other cases involving constitutional rights but
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those rights were not as fundamental and basic as the right to
notice and counsel. The first is In Re Jesusa V., supra 32 Cal.4th
at 625. Petitioner discussed that case at length supra and will not
repeat it here but simply refer the reader back to that discussion.

The other is In Re Celine R. (2003) 31 Cal.4th 45, 59-60. In
that case, this Court simply refused to appoint separate counsel for
siblings in a dependency case if there was only a “possibility of a
conflict of interest” — an actual and present conflict was required
before the right to separate counsel attached; presumably this
Court might have applied a different standard had an actual conflict
existed.

In both of these cases, the party litigant (father in one and
child in the other) had counsel, had notice of the proceedings and
were otherwise fully able to participate in the proceedings even
though a constitutional right was arguably missing (the right to be
present in Jesusa V. and, in Celine R., the right to have counsel
free of even a potential conflict).

The differences between these two cases and the instant case
are simply too obvious to point out. As a minimum, the parties in
both of those cases had constitutionally adequate notice of the
proceedings and were represented by counsel who were able to
freely and vigorously represent their clients’ interests. That is
simply not true in this case.

In any event, there is a clear conflict in the law in this case.
One line of cases holds squarely that the Chapman standard is the

appropriate standard for harmless error review of fundamental
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rights such as the right to constitutionally adequate notice and to
the timely appointment of counsel. The other would use the lesser
and, in this instance, constitutionally, inadequate Watson standard.

Review must be granted.
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III.

REVIEW MUST BE GRANTED TO
CLARIFY THAT AN INCARCERATED
PARENT MUST BE FULLY ADVISED

OF HIS RIGHTS TO APPEAL AND THAT
THE A NOTICE OF APPEAL SHOULD BE
BROADLY CONSTRUED TO INCLUDE ALL ISSUES
THAT THE PETITIONER WISHES TO RAISE.
ON APPEAL AS WELL.

In this case, the Court of Appeal agreed that petitioner was
not properly advised of his appellate rights with respect to his
daughter Inez. (Slip Opinion p. 31). He did however, file a valid
Notice of Appeal (NOA) regarding Christopher. The question is
whether or not a NOA that is valid as to one child can be extended
to the second child when the failure to file the NOA as to the second
child was due to the failure of the petitioner’s original trial counsel
to properly advise him of his appellate rights.

Petitioner notes several factors: (1) he was not properly
advised of his rights to appeal the termination of his parental rights
over Inez; (2) while it 1s true that he waited some eighteen months
before seeking a remedy for that, he was, at all times, represented
by a firm and an attorney who consistently failed to represent him
1n a competent manner throughout the proceedings as demonstrated
in his opening brief and with which the Court of Appeals largely
agreed, thus showing that he did move when he was represented by
current counsel, his first real opportunity to raise the issue; (3) he
always clearly desired to appeal the termination of rights with
respect to Inez; and, (4) at all relevant times, petitioner was

incarcerated in a California State Prison.
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Trial counsel has a duty to perfect his client’s right to an
appeal in a dependency case. (In Re Norma M. (1975) 53 Cal.App.-
3d 344, 347; In Re Simeth (1974) 40 Cal.App.3d 982, 984-985; cited
with approval by In Re Jacqueline H. (1978) 21 Cal.3d 170, 177-
178) and Jacqueline H. was cited with approval in In Re J. W.
(2002) 29 Cal.4th 200, 213). The record in this case clearly shows
that petitioner was not properly advised of his appellate rights with
respect to Inez and that it could not be properly raised until present
counsel was appointed.

Petitioner also notes that an NOA is a document that merely
Initiates the appellate process. It is not expected to be a hyper
technical document but is liberally construed to effect its intent
which is basically to appeal judgments and orders entered on a
specific date or dates. (In Re Joshua S. (2007) 41 Cal.4th 261, 272;
In Re Madison W. (2006) 141 Cal.App.4th 1447, 1450-1451).

Petitioner also notes that an attorney’s failure to file a notice
of appeal in a criminal case is prejudicial per se — Roe v. Flores-
Ortega (2000) 528 U.S. 470, 484 [120 S.Ct. 1029; 145 L.Ed.2d 985];
Garza v. Idaho (2019) 586 U. S. __ [129 S.Ct.738, 742; 203
L.Ed.2d 77]. Given that the nature of the rights at stake in a
dependency/termination of parental rights hearing are also of
constitutional dimension — Santosky v. Kramer (1982) 455 U.S.
745102 S.Ct. 1388; 71 L.Ed.2d 509]; Stanley v. Illinois (1972) 405
U.S. 645 [92 S.Ct. 745, 31 L.Ed.2d 551]; In Re Angelia P. (1981) 28
Cal.3d 908; In Re Carmaleta B. (1978) 21 Cal.3d 482 — right to
parent dearer than life itself; In re Marilyn H. (1993) 5 Cal.4th
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295, 306-307 — there appears to be no valid reason not to extend the
concept to dependency cases as well.

As the declaration of petitioner attached to the combined
Benoit/Madison W. motion make clear, it was always his intention
to appeal the termination of his parental rights as to Inez but was
prevented from doing so by his trial counsel’s failures. The concept
of extending the valid NOA as to Christopher could be extended to
Inez as an act of discretion of the appellate courts. Here, the Court
of Appeal chose not to exercise its discretion to do so as it found that
the trial court’s errors, although very serious in nature, were not
structural errors. If, however, it had found the errors, in their
totality, amounted to structural error, then it would have been an
abuse of discretion not to extend the valid NOA as to Christopher to
Inez as well.

Review must be granted to clarify a NOA can be expanded to
include all of an petitioner’s children in an appeal from an order
terminating parental rights when the failure to include all of them
was the result of trial counsel’s failures to properly preserve all of
his/her clients right to appeal adverse decisions.®

IV.
CONCLUSION.
For these reasons, petitioner respectfully requests that this

Court grant review, reverse the orders terminating parental rights

6 In the alternative, review could be granted to determine if Benoit
should be expanded to include matters arising under the dependency
law as that issue is already pending before this Court in A. R.

36



as to both children and remand to the trial court for appropriate
legal proceedings.

Dated: December 3, 2020

CHRISTOPHER BLAKE, #5SBN 53174,
Attorney for Petitioner,
CARLOS L.
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Christopher L., born in December 2017, and I.L., born
in February 2017, are the children of appellant Carlos L. (Father)
and V.L. (Mother), who i1s not a party to this appeal. Father
was represented by counsel in connection with, and personally
participated in, the Welfare and Institutions Code section 366.26"
permanency planning hearing at which his parental rights
regarding Christopher were terminated. He appeals from that
termination based on the juvenile court having conducted the
earlier jurisdiction/disposition hearing regarding both children
in his absence and without counsel present on his behalf. Father
had not provided a written waiver of his right as an incarcerated
parent under Penal Code section 2625 to participate, personally
or through counsel, in the jurisdiction/disposition hearing; to the
contrary, in documents provided to the juvenile court before that
hearing, Father requested that he be allowed to participate. Before
the jurisdiction/disposition hearing, the court was also presented
with documents establishing that Father was entitled to “presumed
father” status, which carries with it the right to appointed counsel.
On these bases, Father argues that he was denied due process at
the jurisdiction/disposition hearing, that these due process errors
affected the ultimate outcome of the proceedings, and that, in
any case, they constitute structural error and trigger automatic
reversal.

We agree with Father that the trial court erred, and that
these errors affected the due process afforded Father at the
jurisdiction/disposition hearing in that they denied him counsel at
that hearing. But even errors of a constitutional dimension can
be subject to a harmless error analysis in dependency proceedings,

1

Unless otherwise indicated, all further statutory

references and citations are to the Welfare and Institutions
Code.



given the unique nature of such proceedings, unless it is impossible
to assess prejudice without engaging in speculation. (See In re
James F. (2008) 42 Cal.4th 901, 915-919 (James F.); In re J.P.
(2017) 15 Cal.App.5th 789, 800; In re S.P. (2020) 52 Cal.App.5th
963, 972, petn. for review filed Sept. 1, 2020, S264203, time

to grant or deny review extended to Nov. 30, 2020.) No such
speculation is necessary here. The record clearly establishes

that, had Father appeared and/or been represented by counsel

at the jurisdiction/disposition hearing, Father would not have
obtained a more favorable result. We decline Father’s invitation

to expand current law and deem reversible per se an error

in dependency proceedings that is amenable to harmless error
analysis. Accordingly, although we are troubled by the errors
Father identifies in connection with the jurisdiction/disposition
hearing, we conclude that they would not have affected the ultimate
outcome of the dependency proceedings and affirm the trial court’s
order regarding Christopher.

Father’s parental rights to Christopher’s older sister I.L.
were terminated in a separate order, which Father did not appeal.
Instead, 18 months after the time for filing such an appeal expired,
Father moved this court to apply the doctrine of constructive
filing and “extend” Father’s appeal regarding Christopher to
apply to I.L. as well. But Father concedes that he would make
the exact same arguments in an appeal regarding I.L. that he
made regarding Christopher, and that these arguments apply in
the exact same way to both children. Given our conclusion that
Father’s arguments regarding Christopher do not warrant reversal,
permitting Father to pursue them with respect to I.L. would serve
no purpose. Therefore, we deny Father’s motion.



FACTUAL AND PROCEDURAL BACKGROUND

A. Father’s Older Children From a Previous
Relationship

Father has three older children (not with Mother) who were
the subject of separate dependency proceedings, and with whom he
failed to reunify. The dependency proceedings regarding Father’s
older children were initiated in 2013 based on issues related
to substance abuse by those children’s mother. Father was
incarcerated at the outset of the separate proceedings, released
approximately three months thereafter, then rearrested for a drug-
related offense and returned to prison approximately three months
after that release. During the interim period when Father was not
in prison, he failed to comply with juvenile court orders, which
included an order for regular drug testing. Father’s reunification
services were terminated. As of the most recent information in
the record, two of Father’s older children are receiving permanent
placement services with a plan of legal guardianship.



B. Family Background

Father 1s in his late 30’s and has an extensive criminal record,
as a result of which he was required to register as a controlled
substance offender.” Father’s criminal history spans over a decade
and includes a conviction for robbery, multiple convictions for
possession of a controlled substance or being under the influence of
a controlled substance, firearms offenses and multiple parole
violations.

Father and Mother have been married since December 2014.
In February 2017, Mother gave birth to I.L.; Father’s name is listed
on [.L.’s birth certificate.

Mother and Father stopped living together in approximately
April 2017, when Father was arrested for robbery, and Mother
began living with a man named J.M. Mother and I.L. moved in with
J.M. at some point in 2017.

Father was convicted of robbery in October 2017 and began
serving a seven-year prison sentence. Months later, in December
2017, Mother gave birth to Christopher. Father’s counsel
represented during the hearing before this court that Father is
eligible for parole in late 2020.

Former section 11590 of the Health and Safety Code required
persons convicted of certain offenses to register as a controlled
substance offender with law enforcement in the city or county where
he or she resides. The Legislature repealed the requirement in

2019. (Stats. 2019, ch. 580, § 1, p. 5212.)



C. Section 300 Petition Regarding I.L. and
Christopher

On December 28, 2017, the Los Angeles County Department
of Children and Family Services (DCFS) filed a section 300 petition
on behalf of newborn Christopher and 10-month-old I.L., alleging
they were at risk due to, inter alia, Christopher being born with
a positive toxicology screen for amphetamines and Mother having
a history of substance abuse. The petition further alleged risk
to both children based on J.M. (who was initially identified as
Christopher’s father) having a history of substance abuse, and
Father’s extensive criminal history and status as a registered
controlled substance offender. The petition lists Father’s address
as that of Sierra Conservation Center, the facility at which he was
Iincarcerated at the time.

D. Detention Hearing and Detention Report

The detention report listed Father as the alleged father
of I.L. and J.M. as the alleged father of Christopher. The report
noted that Mother and Father were married, and their marriage
certificate was attached to the detention report. The report
summarized an interview with J.M., during which J.M. indicated
Mother had a young daughter who was not J.M.’s child, and that he
was “pretty sure [Christopher] [was] not [his] baby.” DCFS further
reported that, on the day Christopher was born, Mother indicated
J.M. was the father, but that she later told social workers she was
uncertain who Christopher’s father was.

DCFS provided written notice of the detention hearing to
Father at the Sierra Conservation Center address. The detention
hearing took place on December 29, 2017, at which time the court
determined that notice had been provided as required by law.
Neither parent, nor counsel for either parent, appeared. The court



noted Father was in state custody and a statewide search was
ordered for him. The court postponed findings regarding paternity
of either child. The children were detained from Mother, Father,
and J.M., and ultimately placed in the custody of the maternal great
aunt S.M. (the maternal aunt). The jurisdiction/disposition hearing
was set for March 9, 2018, and DCFS ordered to give notice. DCFS
sent Father such notice at the Sierra Conservation Center address
by certified mail and included his correct inmate identification
number. The notice listed both children on it and attached a copy
of the petition.

Apparently in response to this notice, on February 21,
2018, Father wrote to DCFS social worker Magdalena Elorriaga,

thanking her for “reaching out” and indicating that he had “received
[her] letter.”® Father’s letter discussed his participation in

dependency proceedings as follows: “I wanted to ask if a court
appearance is necessary. In your letter you stated that a court date
of 3/9/18 will be set. The reason why I'm asking is that this court
date will delay my process on being transferred to a California Fire
Camp. If possible I was wondering can this matter be handled over
the telephone. If so, it would be very much appreciated if we took
that route. I love my kids and I will do anything in my power to

be with them. The faster I get to camp, the faster I'll be home. . . .
Please inform me of my options if a court appearance is needed to
handle this matter.” Father also requested paternity testing, but
indicated he considered both children to be his regardless: “[M]y

3

The record suggests that what Father refers to as the “letter”
from Elorriaga may be the notice of hearing on the petition, which
indicates Elorriaga executed and served it via mail on Father 10
days before the date of his letter to her. Further supporting
this conclusion is the fact that Father’s letter refers to Christopher
as “Baby Boy [L.],” the name used to refer to Christopher in the
petition and notice of petition.



wife . . . and I had our differences through the years and just so I
can have some piece [sic] of mind I would like DNA testing on [I.L.]
and [Christopher]. Regardless of the outcome I will love them as my
own. They are still my kids and I love them dearly.” Father
requested pictures of the children and that he be kept “updated with
the status of my children.” Finally, Father asked that his mother be
“allowed visitation rights” and inquired as to how she could “go
about seeing the children.”

E. Jurisdictional Hearing and Jurisdiction/
Disposition Report

Father’s letter is referenced in and attached to the report
prepared in anticipation of the jurisdiction/disposition hearing.
The report further summarizes J.M.’s additional statements that
“he believe[d] 80% [Christopher] is his child,” as well as Mother’s
additional statements denying this and identifying Father as the
father of both children. The report summarizes Father’'s DCFS
history, including that he had failed to reunify with three of his
older children in separate dependency proceedings several years
earlier.

The jurisdiction/disposition hearing for both I.L. and
Christopher was held on March 9, 2018. The jurisdiction/
disposition report and detention report were admitted into evidence
at the hearing, including the attached marriage certificate and
February 2018 letter from Father.

Neither Father nor counsel for him appeared at the
jurisdiction/disposition hearing. Apparently unaware of Father’s
letter, the court indicated that “[Father] is currently incarcerated,
and he has not made himself available . . . . [H]e’s been noticed,
but he’s made no contact with [DCFS].” The court therefore
proceeded with the hearing, at which counsel for DCFS and the
minor’s counsel very briefly argued that the petition should be



sustained as pleaded. As to Father, DCFS argued that Father
“ha[d] multiple convictions for possession and lost children for
permanent placement for not complying with drug treatment.”
The court sustained the petition as amended to indicate Father

bAaN13

1s a “registered controlled substance offender,” “[t]here is no
information that he’s ever complied with programming, and he’s
currently incarcerated based on his extensive criminal history.”

The court denied Father (and Mother and J.M.) reunification
services for both children “pursuant to [section] 361.5[, subdivision]
(b)(10)"—that is, on the basis that they had previously failed to
reunify with children deemed dependents and that placement
with them would not be in the best interests of the children. (See
§ 361.5, subd. (b)(10).) The court confirmed both children were
suitably placed with the maternal aunt, who had already adopted
two of Mother’s other children. The paternal grandparents were
present, and the court ordered that they be assessed for visits.

The court later set a permanency planning hearing for both
children, for which the court would “order [Father] out.” Adoption
with the maternal aunt was the recommended permanent plan.

No paternity findings regarding either child were made. The court
asked a Los Angeles Dependency Lawyers, Inc. firm to act as a
“friend of the court” and contact Father before the permanency

planning hearing.

F. Permanency Planning Hearings

DCEFS gave Father written notice of the permanency planning
hearing, which he received. DCFS also submitted an order to prison
authorities for Father’s appearance at the permanency planning
hearing.

On November 15, 2018, the court appointed Father counsel,
who made a general appearance on Father’s behalf. Father’s
counsel informed the court that Father was asking to participate



in the permanency planning hearing telephonically and that he
objected to the termination of parental rights.

The court found Father to be the presumed father of I.L.
only, based on his having signed her birth certificate.

The permanency planning hearing for both children began on
December 19, 2018. Father participated telephonically, as he had
requested. Father’s counsel indicated that Father would prefer
legal guardianship with the maternal aunt, as opposed to adoption,
as the permanent plan. The report for the hearing indicates
that the children had been in the maternal aunt’s care without
Interruption since their initial detention and were doing well, and
that the maternal aunt was not interested in legal guardianship of
the children, but was willing to adopt them.

Father’s counsel requested DNA testing with respect to
Christopher. The court granted the request and continued the
permanency planning hearing with respect to Christopher.

The court proceeded to conduct the permanency planning
hearing for I.L. only. Father’s counsel objected to termination
of parental rights as to I.L., but offered no evidence or argument.
The court terminated Father’s parental rights as to I.L.. and gave
oral notice of its decision. The court also advised both parents
regarding appellate rights as follows: “I'm advising [Father], who
1s on the phone, and . . . [Mother], who is not present in court, that
having terminated their parental rights, each parent is entitled
to a free copy of the transcript for appellate purposes. [] But
they must file their notice of appellate [sic] within 60 days.” The
December 29, 2018 minute order reflecting the termination of
parental rights as to I.L. and related “Appeal Rights form(s)”
were incorrectly sent to Father at the address on file for J.M.

At a later hearing, upon learning the results of the DNA test
indicating that Father was the biological parent of Christopher, the
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court found Father to be Christopher’s alleged father. Counsel for
Father was present and did not object to this finding. The court
continued the hearing, and Father’s counsel indicated it would
arrange for Father to participate in that hearing telephonically.

In the interim, Christopher continued to reside with his sister
and the maternal aunt, referred to the maternal aunt as “mommy,”
and was thriving in her care.

DCEFS gave notice to Father of the permanency planning
hearing for Christopher, which was ultimately held on March 5,
2020. Father was present via telephone and was represented
by appointed counsel (a different attorney from the same firm).
Father’s counsel objected to termination of parental rights, but
presented no evidence and offered no argument opposing it. The
court found that Christopher was adoptable, and that none of the
exceptions for adoption existed. Accordingly, the court terminated
Father’s parental rights.

G. Father’s Appeal and Benoit Motion

On April 1, 2020, Father filed a notice of appeal from the
order terminating his parental rights as to Christopher.

On June 25, 2020—18 months after his parental rights
as to I.L. had been terminated—Father filed a motion “to extend
his notice of appeal to apply to both [I.L. and Christopher] and/or
motion for constructive notice of appeal” pursuant to In re Benoit
(1973) 10 Cal.3d 72 (Benoit). (Capitalization omitted.) DCFS
opposed the motion, and this court deferred ruling on the motion
pending consideration of this appeal.
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DISCUSSION

Father first argues that the court erred by failing to find
that Father had “presumed father” status as to both children,
which would have entitled him to appointed counsel at the
jurisdiction/disposition hearing. Father also argues that when
the juvenile court conducted the jurisdiction/disposition hearing
without Father or Father’s counsel present, it violated Penal
Code section 2625, which guarantees incarcerated parents the
opportunity to participate in dependency proceedings. According to
Father, these errors denied Father his due process right to counsel,
affected the ultimate outcome of the proceedings, and are in any
event of such constitutional dimension that they should be reversed
regardless of whether they prejudiced Father.*

4

DCFS argues that Father has forfeited these
arguments, because he failed to raise them through a section
388 motion below, pursuant to Ansley v. Superior
Court (1986) 185 Cal.App.3d 477. (See id. at pp. 487, 490
[section 388 petition can be used to challenge lack of notice
of earlier proceedings].) Father anticipates this argument in
his opening brief, and counters that, although a section 388
motion would have been the proper vehicle for raising these
issues, his attorney’s failure to make such a motion was the
result of ineffective assistance of counsel, and thus any
forfeiture should be excused. According to Father, any
competent counsel would have filed such a motion, or
otherwise raised the errors identified on appeal with the
juvenile court. We need not determine whether Father
forfeited these arguments, however, because even if he did,
we would exercise our discretion to address Father’s appeal,
which raises fundamental due process issues. (See In re
Gladys L. (2006) 141 Cal.App.4th 845, 849 [waiver rule not
enforced where it conflicts with due process]; see also
In re S.B. (2004) 32 Cal.4th 1287, 1293 [“[T]he appellate
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We agree that the trial court erred in the manner Father
identifies, but disagree that these errors warrant automatic
reversal. The errors identified were not prejudicial under
the applicable harmless error analysis articulated in People v.
Watson (1956) 46 Cal.2d 818 (Watson). (See In re Jesusa V. (2004)
32 Cal.4th 588, 625 (Jesusa V.) [applying Watson harmless error
analysis to violation of Penal Code section 2625 that denied the
father the ability to personally participate in dependency hearing];
In re Andrew M. (2020) 46 Cal.App.5th 859, 864, 867 (Andrew M.)
[failure to appoint counsel for the presumed father reviewed for
harmless error under Watson].) Nor are they prejudicial under the
more stringent “harmless beyond a reasonable doubt” standard
articulated in Chapman v. California (1967) 386 U.S. 18, 24
(Chapman). Accordingly, we affirm.

court’s discretion to excuse forfeiture should be exercised
rarely and only in cases presenting an important legal issue.
[Citations.] Although an appellate court’s discretion to
consider forfeited claims extends to dependency cases
[citations], the discretion must be exercised with special
care in such matters.”].)
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A. The Juvenile Court Erred

1. Error regarding Father’s parental status

“‘In dependency proceedings, “fathers” are divided into four
categories—natural [or biological], presumed, alleged, and de facto.’
[Citation.]” (In re E.T. (2013) 217 Cal.App.4th 426, 436—437.)

“A father’s status is significant in dependency cases because it
determines the extent to which the father may participate in the
proceedings and the rights to which he is entitled.” (In re T.R.
(2005) 132 Cal.App.4th 1202, 1209.) Only presumed fathers are
entitled to appointed counsel and reunification services. (In re
Zacharia D. (1993) 6 Cal.4th 435, 451; see also Francisco G. v.
Superior Court (2001) 91 Cal.App.4th 586, 596 [distinguishing the
greater rights that presumed fathers have as opposed to biological
fathers].)

The Family Code sets forth various circumstances under
which a man may acquire presumed father status. (See Fam. Code,
§ 7611.) These include that the man “and the child’s natural mother
are, or have been, married to each other and the child is born during
the marriage.” (§ 7611, subd. (a).) Thus, based on the marriage
certificate provided to the court at both the detention and the
jurisdictional hearings, Father qualified as Christopher and I.L.’s
“presumed father”—and, as such, should have been appointed
counsel at the detention hearing. The trial court erred in failing
to so find and appoint counsel for Father prior to the jurisdiction/
disposition hearing.
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2. Penal Code section 2625 error

Penal Code section 2625, subdivision (d) requires that a
prisoner be permitted to participate in dependency proceedings
regarding the prisoner’s child, if he or she desires. Specifically,
it provides that a “petition to adjudge the child of a prisoner a
dependent child of the court pursuant,” inter alia, section 300,
subdivision (b), “may not be adjudicated without the physical
presence of the prisoner or the prisoner’s attorney, unless the court
has before it a knowing waiver of the right of physical presence
signed by the prisoner or an affidavit signed by the warden,
superintendent, or other person in charge of the institution, or a
designated representative stating that the prisoner has, by express
statement or action, indicated an intent not to appear at the
proceeding.” (Pen. Code, § 2625, subd. (d).)

The record is clear that Father made no such written waiver.
To the contrary, the juvenile court had before it a letter from Father
informing DCFS that he wanted to participate in the proceedings,
albeit via telephone. The trial court thus failed to comply with
Penal Code section 2625, subdivision (d), when it conducted
the jurisdiction/disposition hearing without Father or counsel
appearing on his behalf. Although the failure to comply with
Penal Code section 2625 did not, as Father implies, deprive the
court of jurisdiction, it is error. (See Jesusa V., supra, 32 Cal.4th
at pp. 621-622; id. at p. 625 [holding violation of Penal Code
section 2625, subdivision (d), was not jurisdictional, because “we
have regularly applied a harmless-error analysis when a defendant
has been involuntarily absent from a criminal trial . . . [and] do not
believe the Legislature intended a different result . .. when a
prisoner is involuntarily absent from a dependency proceeding”].)
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B. The Errors Do Not Require Automatic Reversal

Father argues that because the errors he identifies deprived
him of counsel at the jurisdiction/disposition hearing, they denied
him due process and are reversible per se, regardless of prejudice.
But the California Supreme Court has rejected the argument that,
in dependency proceedings, every due process error is reversible
per se. (See James F., supra, 42 Cal.4th at pp. 915-919.) In
James F., the Supreme Court concluded that error in the procedure
used to appoint a guardian ad litem for a parent in a dependency
proceeding was “amenable to harmless error analysis rather than a
structural defect requiring reversal of the juvenile court’s orders
without regard to prejudice.” (Id. at p. 915.) In so holding, the
Court first “observe[d] that juvenile dependency proceedings differ
from criminal proceedings in ways that affect the determination
of whether an error requires automatic reversal of the resulting
judgment. The rights and protections afforded parents in a
dependency proceeding are not the same as those afforded to
the accused in a criminal proceeding.” (Ibid.) On this basis, the
Court rejected that “the structural error doctrine that has been
established for certain errors in criminal proceedings should be
imported wholesale, or unthinkingly, into the quite different context
of dependency cases.” (Id. at pp. 915-916.)

“James F. cited United States Supreme Court authority to
explain that generally, an error is structural when it ‘ “def[ies]

)

analysis by ‘harmless-error’ standards” ’ and cannot  “be
quantitively assessed in the context of other evidence presented in
order to determine whether [it was] harmless beyond a reasonable
doubt.”’ [Citation.] The structural error doctrine is used when
‘“assessing the effect of the error” ’ is ¢ “difficult[ ].” > [Citation.]”
(Andrew M., supra, 46 Cal.App.5th at p. 867.) James F. also

acknowledged that there are “very few constitutional errors that
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the United States Supreme Court has categorized as structural,

not because they defy harmless error analysis, but because
prejudice is irrelevant and reversal deemed essential to vindicate
the particular constitutional right at issue” (James F., supra,

42 Cal.4th at p. 917, citing United States v. Gonzalez—Lopez (2006)
548 U.S. 140, 149 (Gonzalez—Lopez)), but noted that such authority
“has not applied this reasoning outside the context of criminal
proceedings . . . nor has it ever held that harmlessness is irrelevant
when the right of procedural due process . . . has been violated.”
(James F., supra, at p. 917.) James F. concluded that prejudice was
not irrelevant in the dependency context, because “the welfare of the
child is at issue and delay in resolution of the proceeding is
inherently prejudicial to the child,” and applied a harmless error
analysis. (Ibid.)

Courts of Appeal have cited James F. for the proposition that
“harmless error analysis applies in juvenile dependency proceedings
even where the error is of constitutional dimension.” (In re J.P.,
supra, 15 Cal.App.5th at p. 798; In re S.P., supra, 52 Cal.App.5th
at p. 972, petn. for review filed Sept. 1, 2020, S264203, time to grant
or deny review extended to Nov. 30, 2020.) “In juvenile dependency
proceedings, no error—even one of constitutional dimension—can be
examined based solely on legal principles (no matter how venerable)
or only from the parent’s perspective.” (In re J.P., supra, 15
Cal.App.5th at p. 799; In re S.P., supra, at p. 972 [the concept of
automatically reversible structural error “was firmly rejected by our
Supreme Court in . . . James F.”].) Rather than categorically
deeming errors of a certain type “structural” and thus reversible per
se, a reviewing court should first consider whether an error in
dependency proceedings is amenable to harmless error
analysis—that is, whether potential prejudice from the error can be
assessed without “necessarily requir[ing] ‘a speculative inquiry into
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what might have occurred in an alternate universe’” (James F.,

supra, 42 Cal.4th at p. 915, quoting Gonzalez—Lopez, supra, 548

U.S. at p. 150)—and, if so, apply a harmless error analysis.”

(In re J.P., supra, at p. 800 [“[a]ccordingly, because we conclude the

juvenile court’s error here is ‘amenable to harmless error analysis

rather than a structural defect requiring reversal of the juvenile

court's orders without regard to prejudice’. . ., we proceed with

the harmless error analysis”], quoting James F., supra, at p. 915.)
For reasons we discuss in detail in the following section,

the circumstances of Father’s situation and the nature of

the errors identified are such that we can assess whether the

court’s Penal Code section 2625 error and/or Father being denied

counsel at the jurisdiction/detention hearing prejudiced him

at the subsequent permanency planning hearings, based “not

on guesswork or speculation, but on the undisputed facts before us.”

(In re S.P., supra, 52 Cal.App.5th at p. 975, petn. for review filed

Sept. 1, 2020, S264203, time to grant or deny review extended to

Nov. 30, 2020.)

Division Five of this court interpreted and applied
James F. in the same way as we do recently in In re S.P., supra,
52 Cal.App.5th 963. In arguing that we should take a different
approach, Father notes that the appealing parent in In re S.P.
has filed a petition for review with the Supreme Court based on
several issues, including whether James F. “need[s] to be clarified to
make sure that structural error is a concept that can apply to
dependency proceedings depending on the nature of the right.”
As of the date of this opinion, the Supreme Court has not ruled
on the petition. This is not a basis on which to treat James F. any
differently, as we agree with In re S.P.’s interpretation of our state
Supreme Court’s unambiguous discussion of this issue in James F.,
and this interpretation is not novel. (See, e.g., In re J.P., supra, 15
Cal.App.5th at p. 798.)
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Moreover, the Supreme Court has held that Penal Code
section 2625 notice errors are reviewed under a harmless
error analysis in dependency proceedings (see Jesusa V.,
supra, 32 Cal.4th at p. 625), and at least one Court of Appeal
has concluded that an incorrect ruling as to a father’s parental
status resulting in the father being denied appointed counsel
was reviewable for harmless error. (See Andrew M., supra, 46
Cal.App.5th at pp. 864, 867.)

Father relies on cases involving a complete failure to
provide notice to a parent. (See, e.g., In re Jasmine G. (2005)
127 Cal.App.4th 1109, 1116 (Jasmine G.) [“the failure to attempt
to give a parent statutorily required notice of a selection and
implementation hearing is a structural defect that requires
automatic reversal”]; Andrew M., supra, 46 Cal.App.5th at p. 867,
fn. 4 [noting in dicta that the father never having received a
section 300 petition would be structural error under James F.].)
These cases do not assist Father in arguing for automatic reversal
1n this case, because the errors Father identified are a denial of
counsel at the jurisdiction/disposition hearing and a violation of his
Penal Code section 2625 right to be present at that hearing—not
lack of notice. Indeed, Father expressly states in his opening brief
that he “is not contesting that he received notice” of either the
jurisdiction/disposition hearing or the permanency planning
hearings. The record also reflects he received notice of all hearings,
and participated, with counsel, in the hearings resulting in the
termination of parental rights from which he now appeals. Cases
involving a complete lack of notice present unique concerns, none of
which is present here. (See In re Z.S. (2015) 235 Cal.App.4th 754,
772 [“[o]nly the failure to attempt to give notice to a parent is a
structural defect requiring automatic reversal’], citing Jasmine G.,
supra, 127 Cal.App.4th at p. 1116; see also In re R.L. (2016) 4
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Cal.App.5th 125, 146 [“Unless there 1s no attempt to serve notice on
a parent, in which case the error is reversible per se, notice errors
do not automatically require reversal but are reviewed to determine
whether the error is harmless beyond a reasonable doubt.”].)
Father’s reliance on such cases is thus unavailing.

Harmless error analysis is appropriate here.

C. The Juvenile Court’s Errors Were Not Prejudicial
1. Watson and Chapman harmless error
analyses

To assess whether an error in dependency proceedings
1s harmless, “some Courts of Appeal have applied a Chapman
‘harmless beyond a reasonable doubt’ standard [citations],
[and] [a]t least two Supreme Court cases have embraced the
Watson more probable than not standard.” (In re S.P., supra,
52 Cal.App.5th at p. 972, fns. omitted, petn. for review filed
Sept. 1, 2020, S264203, time to grant or deny review extended
to Nov. 30, 2020; see, e.g., In re Celine R. (2003) 31 Cal.4th 45, 59-60
(Celine R.) [applying Watson standard for failure to
appoint separate counsel for minor siblings].) Watson requires
a “reasonable probability of a more favorable outcome,” absent
the challenged errors, in order for an error to warrant reversal.
(In re A.J. (2019) 44 Cal.App.5th 652, 665 [applying Watson
harmless error standard]; Celine R., supra, at p. 60 [court must
find it “reasonably probable the result would have been more
favorable to the appealing party but for the error”].) Under
Chapman, by contrast, “the court must be able to declare a belief
that it was harmless beyond a reasonable doubt.” (Chapman,
supra, 386 U.S. at p. 24.)

Two divisions of this court have applied the Watson standard
to errors relating to a parent’s right to appointed counsel. (See, e.g.,
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Andrew M., supra, 46 Cal.App.5th at pp. 864, 867; In re J.P., supra,
15 Cal.App.5th at pp. 798-800 [erroneous failure to grant mother’s
request for reappointment of counsel before the hearing on her
petition for modification].) We conclude that this standard should
apply here as well. But even if we were to analyze the errors Father
identifies under the more stringent Chapman standard, our
analysis would yield the same result.

2. Application of harmless error analysis
to the errors Father identifies

Had Father’s presumed father status been recognized
when the court was first provided with the marriage certificate
establishing this status, Father would have been represented
by appointed counsel at the jurisdiction/disposition hearing.
Separately, had the court complied with Penal Code section 2625,
Father or his counsel would have been present at the hearing.
Father argues these changes could have led to the marshaling of
additional evidence or the pursuit of additional arguments, based on
which the court might have provided him with reunification
services,® thereby changing the trajectory of the proceedings and,
potentially, preserving his parental rights.

In light of the applicable statutory presumptions and
showings required under section 361.5, however, the errors at
1ssue do not warrant reversal under either a Watson or Chapman
harmless error analysis, as discussed below.

a. Section 361.5, subdivision (b) bypass
provisions

Section 361.5, subdivision (b) contains several reunification
“bypass provisions” permitting (or, in some cases, requiring) a

6

Father concedes that jurisdiction would have been
proper regardless.
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court to deny a parent reunification services. (See In re A.E. (2019)
38 Cal.App.5th 1124, 1141; Cheryl P. v. Superior Court (2006)
139 Cal.App.4th 87, 96.) Once the juvenile court determines
by clear and convincing evidence that a case presents one of the
situations set forth in section 361.5, subdivision (b), “the general
rule favoring reunification is replaced by a legislative assumption
that offering [reunification] services would be an unwise use of
governmental resources.” (In re Baby Boy H. (1998) 63 Cal.App.4th
470, 478.) Here, as the court correctly noted, the bypass provision
in section 361.5, subdivision (b)(10) applied: A juvenile court had
previously “ordered termination of reunification services for . . .
half siblings of [Christopher] because [Father] failed to reunify
with the . . . half sibling[s]” and “[Father] has not subsequently
made a reasonable effort to treat the problems that led to removal of
the . .. half sibling of [Christopher] from [Father].” (See § 361.5,
subd. (b)(1).) Father does not challenge the applicability of this
bypass provision, nor could he. Father failed to reunify with two
of his older children in dependency proceedings based on substance
abuse issues, and Father has since continued his drug-related
criminality. Even if Father could offer evidence of efforts to address
these issues, no such efforts could have supported a “reasonable
effort to address” finding (see § 361.5, subd. (b)(10)), given Father’s
continuous drug-related criminality.

The services bypass provision in subdivision (b)(12) of
section 361.5 applied as well, based on Father’s violent felony
conviction (robbery), for which he is currently incarcerated.
(§ 361.5, subd. (b)(12) [“[r]eunification services need not be
provided . . . when the court finds, by clear and convincing
evidence ... [f]...[Y]...the parent or guardian of the child
has been convicted of a violent felony”]; see Pen. Code, § 667.5, subd.
(©)(9) [“any robbery” constitutes a violent felony].)
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If, as occurred here, a bypass provision is found to apply, a
juvenile court “shall not” order reunification unless the court makes
certain countervailing factual findings. (§ 361.5, subd. (c)(2).) The
countervailing factual finding necessary to support reunification
services here would be a finding “by clear and convincing evidence| |
that reunification is in the best interest of the child.” (Ibid.) Father
has never even met Christopher, acknowledges having “little to no
relationship with either child,” and will be incarcerated until at
least late 2020. Both children have been living with the maternal
aunt since Christopher’s birth (and thus for almost three years),
are thriving in her care, and are on a path to being adopted by
her. Given these facts, there 1s no basis on which even the most
competent counsel could have shown it was in Christopher’s best
interest to override the statutory presumption that reunification
services should be denied. (See In re Marcos G. (2010) 182
Cal.App.4th 369, 390-391 [no abuse of discretion in court’s
conclusion that reunification services not in child’s best interest
where the child was bonded to and had been living with his foster
parents for 20 months, and the father’s weekly visits with child
“were nothing more than friendly visits between the two in which
[they would] play”].)

Indeed, Father makes no attempt to argue how a court could
have concluded that services would have been in Christopher’s
best interest, nor does he argue the bypass provision under
section 361.5, subdivision (b) is inapplicable.

b. Section 361.5, subdivision (e) regarding
services for incarcerated parents
Section 361.5, subdivision (e) instructs a court to order
reasonable reunification services for an incarcerated parent “unless
the court determines, by clear and convincing evidence, those
services would be detrimental to the child.” (Ibid.) Father does not
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explain how the juvenile court could have found that reunification
services would not be detrimental to Christopher under the factors
1dentified in the statute. The statutorily-enumerated factors
potentially applicable here are: “[T]he age of the child, the degree
of parent-child bonding, the length of the sentence, . . . the nature
of the crime . . ., the degree of detriment to the child if services
are not offered . . ., the likelihood of the parent’s discharge from
Incarceration . . . within the reunification time limitations[,]” and
“any other appropriate factors.” (Ibid.)

Applying these factors, there is not a reasonable probability
that reunification services would not be detrimental to
Christopher—even if Father had had counsel to advocate against
such a finding. Indeed, undisputed facts in the record establish
beyond a reasonable doubt that such services would be deemed
detrimental to Christopher under section 361.5, subdivision (e)(1).
Father is not eligible for parole until approximately three years
after Christopher was first detained, so Father’s incarceration
would have fallen well outside the maximum reunification period,
even if the court permitted an extension beyond the applicable
six-month limit for children under three years old. (See § 361.5,
subd. (a)(1)(B), (3)(A) & (4)(A).) As such, any services the court
might order could not have successfully reunified Father with
Christopher within the statutory time frame, which section 361.5,
subdivision (e)(1) instructs they must in order to avoid proceeding
to a permanency planning hearing.” (See In re Ronell A. (1995)

7

Under certain “unusual” or “extraordinary circumstances”
a juvenile court may extend the reunification period as an exercise
of its discretionary power to “ ‘continue any hearing . . . beyond
the time limit within which the hearing is otherwise required to be
held.”” (Denny H. v. Superior Court (2005) 131 Cal.App.4th 1501,
1510, quoting § 352, subd. (a); see, e.g., In re Elizabeth R. (1995) 35
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44 Cal.App.4th 1352, 1365—1366 [“Section 361.5, subdivision (e)(1)
specifically states reunification services for an incarcerated parent
are subject to the 18—-month time frame. When a child cannot be
returned to the parent within the statutory time frame, the court is
required to establish a permanent plan for the child and refer the
case for a section 366.26 hearing.”].) Instead, ordering reunification
services for Father would serve only to delay establishing a
permanent home for Christopher with the only caregiver he has
ever known. Delaying Christopher a stable, permanent placement
in the interest of pursuing a reunification doomed to fail would be
detrimental to Christopher.

That the length of Father’s sentence prevents him from
reunifying with Christopher within the necessary time frame is
not the only section 361.5, subdivision (e)(1) factor suggesting
detriment to Christopher. As noted, Father admits he has
no relationship with Christopher. Moreover, Father’s lengthy
criminal history of substance abuse related offenses, which caused
him to lose custody of his three older children, has escalated to
include, most recently, a violent felony conviction, as a result
of which he has never even met Christopher. (See § 361.5,
subd. (b)(10) & (12).) In light of all of these facts—none of which
Father contests—any additional evidence or argument counsel
might have offered at the jurisdiction/disposition hearing would
not have caused the court to award Father reunification services
for Christopher. (See In re James C. (2002) 104 Cal.App.4th

Cal.App.4th 1774, 1777-1778.) “[G]iven the imperative to resolve
dependency cases in a timely fashion,” such a continuance that
almost doubles the reunification period would, on the facts of

this case, “be outside the scope of what the Legislature intended
with enactment of the continuance statute.” (Denny H., supra,
131 Cal.App.4th at p. 1511; id. at p. 1510 [rejecting a six-month
1llness-based extension of the reunification period on this basis].)
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470, 486 [substantial evidence supported denial of reunification
services where the father was convicted of several violent felonies
and his release date from prison exceeded the maximum period of
reunification services]; In re S.P., supra, 52 Cal.App.5th at p. 975,
petn. for review filed Sept. 1, 2020, S264203, time to grant or deny
review extended to Nov. 30, 2020 [finding it was not reasonably
likely the father would have been granted reunification services
when he had failed to reunify with other children, had no bond with
the child at issue in the proceedings, had a lengthy criminal history
and history of unaddressed drug abuse, and remained incarcerated
at the time of the permanency planning hearing with no plan for the
child’s care].)

We reject Father’s suggestion that considering the duration
of Father’s incarceration in assessing detriment runs afoul of the
admonition in In re Brittany S. (1993) 17 Cal.App.4th 1399, that
there is no “go to prison, lose your child” law in California. (Id.
at p. 1402.) Certainly a court may not deny reunification services
based solely on a parent being incarcerated, but section 361.5,
subdivision (e)(1) expressly provides that a court may consider
whether imprisonment may make reunification impossible within
the statutory timelines. Here, it would, and reunification services
would thus almost certainly be to Christopher’s detriment. (See
Seiser & Kumli, Cal. Juvenile Courts Practice and Procedure (2020)
§ 2.129[3][b], p. 2-540 [“[T]o attempt services in such circumstances
may be setting everyone up for failure, including the parent, agency,
and child” and “it may be possible to show that providing services to
the incarcerated parent would be detrimental to the child since it
would delay permanency with no likelihood of success” and “thus
only serve| ] to delay stability for the child.”].)

Given our conclusion that the termination of reunification
services for Christopher was inevitable, Father has presented no
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basis on which to conclude that the challenged errors could have
somehow affected the juvenile court’s subsequent decision at the
permanency planning hearing to terminate his parental rights.
Once “the court has decided to end parent-child reunification
services, the legislative preference is for adoption.” (In re
Elizabeth M. (2018) 19 Cal.App.5th 768, 780.) If, as the court
found to be the case here, “adoption is likely, the court is required
to terminate parental rights, unless specified circumstances compel
a finding that termination would be detrimental to the child.”
(In re S.B. (2009) 46 Cal.4th 529, 5632.) Father was both present for
and represented by counsel at the permanency planning hearings,
during which the court concluded that no such countervailing
factual finding could be made to override the presumption in favor
of adoption and the “compelling” interest in “providing stable,
permanent homes for children who have been removed from
parental custody” following termination of reunification services.
(In re Marilyn H. (1993) 5 Cal.4th 295, 307.) Although Father
raises ineffective assistance of counsel arguments in an effort
to rebut DCFS’s forfeiture arguments (see ante, fn. 4), these
arguments are not based on any ineffective assistance in connection
with the representation provided during the permanency planning
hearings, save that his counsel made “ ‘general appearances’ when
she should have only made special appearances” at those hearings.
Thus, Father cannot establish a reasonable probability that
the challenged errors affected the court’s termination of Father’s
parental rights as to Christopher.® The errors are therefore

8

In his reply brief, Father appears to raise, for the first
time, the argument that such ineffective assistance of
counsel—that is, the failure of counsel to bring a section 388
petition to challenge the court’s ruling at the
jurisdiction/disposition hearing—is itself a basis for reversal
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harmless under Watson, the applicable framework for assessing
prejudice here. (See Celine R., supra, 31 Cal.4th at pp. 59-60;

In re S.P., supra, 52 Cal.App.5th. at pp. 973-974, petn. for review
filed Sept. 1, 2020, S264203, time to grant or deny review extended
to Nov. 30, 2020.) Moreover, even if the more stringent Chapman
framework were to apply, we further conclude, based “not on
guesswork or speculation, but on the undisputed facts before us”
(In re S.P., supra, at p. 975), and the portions of section 361.5
discussed above, that the errors were also harmless beyond a
reasonable doubt.

D. Father’s Motion to Extend His Notice of Appeal
to Apply to I.L.

In criminal cases, the doctrine of constructive filing permits
an appellate court to construe a belated notice of appeal as having
been timely filed under certain circumstances, including when an
incarcerated criminal defendant made arrangements with his trial
attorney to file the notice of appeal, and the attorney failed to do so.
(In re Benoit, supra, 10 Cal.3d at p. 86.) The California Supreme
Court has explained the goal of applying the doctrine under such
circumstances is to avoid penalizing a defendant for justifiably
relying on his attorney to file the notice of appeal in a timely
fashion. (Id. at pp. 88—-89.)

Father concedes that, under longstanding precedent,
the constructive filing doctrine does not apply to cases involving

(as opposed to a basis for avoiding forfeiture of Father’s
arguments on appeal). We need not determine whether this
constituted ineffective assistance of counsel, as there was no
prejudice from the due process violations in connection with
the jurisdiction/disposition hearing that such a petition
would have raised, for the reasons discussed in the
Discussion ante, section C.2.
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the termination of parental rights. (See, e.g., In re Z.S., supra,
235 Cal.App.4th at p. 769.) “ ‘Numerous cases . . . have determined
that the special need for finality in parental termination cases and
the danger of imperiling adoption proceedings prevails over the
policy considerations in favor of constructive filing.”” (Ibid., quoting
In re Alyssa H. (1994) 22 Cal.App.4th 1249, 1254; In re A. M. (1989)
216 Cal.App.3d 319, 322 [“While we recognize the importance of
a natural mother or father’s parental rights [citations], we deem
the special need for finality in [such] cases . . . of paramount
importance. Adoption proceedings could be jeopardized if
the finality of a judgment . . . were uncertain.”].) As one court
explained, although the result of this approach “will be harsh
in some cases . . . [w]e have considered the desirability of a more
flexible standard, but can formulate no rules for the applicability
of such a standard under which we could confidently predict
that more good would be done than harm.” (In re Isaac J. (1992)
4 Cal.App.4th 525, 534.)

Father’s motion nevertheless requests that the constructive
filing doctrine should apply here and permit him to “extend”
his timely notice of appeal as to Christopher to also cover I.L.,
regarding whom he filed no notice of appeal. Father relies in large
part on the fact that the California Supreme Court has granted
review in In re A.R. (Jan. 21, 2020, A158143) [nonpub. order],
petition for review granted May 13, 2020, S260928, to address
the question whether “a parent in a juvenile dependency case ha(s]
the right to challenge her counsel’s failure to file a timely notice
of appeal from an order terminating her parental rights.” (Supreme
Ct. Minutes, May 13, 2020, p. 612.) Based on this pending matter,
Father argues that the Supreme Court “seems at least open to
challenges to” the “widely accepted” policy of “all intermediate
appellate courts in this state for more than a quarter of a century”
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regarding the inapplicability of Benoit to proceedings involving
the termination of parental rights. He notes his motion is in part
intended to preserve his right to seek relief, depending on the
outcome of In re A.R.

Father further argues that the constructive notice of appeal
doctrine should permit an appeal regarding I.L.. According to
Father, because I.L. has not yet been adopted by the maternal aunt
(although this remains the permanency plan), the primary basis for
not applying Benoit in the dependency context—that doing so would
compromise the finality of adoptions—is not implicated here.
Father further argues that we should permit this appeal to apply to
I.L., because “if [I.L.]’s case had not become separated from that of
Christopher . . . the exact same arguments would apply to both. . . .
[Christopher’s] arguments would apply with equal force to [I.L.]
and with the same results had a timely notice of appeal been filed as
to her. In other words, we may well have the anomaly of two full
siblings, identically situated, with identical arguments that could
[be] raised on behalf of both but parental rights will be reversed as
to one but affirmed as to the other solely based upon judicial neglect
as aided by ineffective assistance of counsel. That cannot and
should not be the law.”

Father argues he has satisfied the requirements of Benoit
based on facts, which he supports through attached declarations
and citations to the appellate record, suggesting he was not
sufficiently informed of how and when to appeal the order
terminating his parental rights over I.L.. He argues that the
advisory of appellate rights the juvenile court provided at the
permanency planning hearing regarding I.L.. was incomplete, and
he declares that his counsel never explained the deadline for an
appeal (or anything else regarding his right to appeal), and that he
never received a copy of the minute order terminating his parental
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rights to I.L. (which, as noted, the record on appeal reflects were
mailed to an incorrect address). A declaration from an attorney at
the firm of his former counsel provides that Father’s file does not
contain any indication Father’s counsel informed him of his right to
appeal or provided him with the necessary paperwork for filing an
appeal.

DCFS counters that Father did not file any notice of appeal
regarding I.L. that we might be able to deem constructively filed,
that Father’s bases for applying Benoit to these or other proceedings
involving termination of parental rights lack merit, and that, in any
event, Father has not satisfied the requirements of Benoit because
he failed to exercise sufficient diligence in pursuing review of the
order regarding I.L. (See In re Benoit, supra, 10 Cal.3d at pp. 88—89
[court should “not indiscriminately permit a defendant whose
counsel has undertaken to file the notice of appeal, to invoke the
doctrine of constructive filing when the defendant has displayed
no diligence in seeing that his attorney has discharged this
responsibility”].)

Father’s motion raises important policy issues, and we
are troubled by the fact that Father appears not to have received
basic guidance from his attorney regarding his appellate rights.
Nevertheless, Father’s motion does not present an opportunity
to engage on these policy 1ssues, and no prejudice resulted from
Father’s inability to appeal the order regarding I.L.. This is because
Father makes clear that, were we to permit an appeal regarding the
I.L. order, Father would raise the exact same arguments that he
raised in his appeal regarding Christopher. Given our conclusion,
for the reasons discussed above, that Father’s arguments regarding
Christopher do not merit reversal, permitting Father to extend his
appeal to I.L. would serve no purpose, even assuming this court
has the ability and inclination to grant it. The motion is denied.
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DISPOSITION

The order of the juvenile court terminating Father’s parental
rights as to Christopher L. on March 5, 2020 is affirmed in all
respects.

Father’s motion to extend his notice of appeal to apply to I.L.
and/or motion for constructive notice of appeal as to I.L. is denied.

CERTIFIED FOR PUBLICATION._

ROTHSCHILD, P. J.

We concur:

CHANEY, J.

BENDIX, J.

32



Filed 11/12/20 (unmodified opn. attached)

CERTIFIED FOR PUBLICATION

IN THE COURT OF APPEAL OF THE STATE OF

CALIFORNIA

SECOND APPELLATE DISTRICT

DIVISION ONE

In re
CHRISTOPHER L., a
Person Coming Under
the Juvenile Court Law.

LOS ANGELES
COUNTY DEPARTMENT
OF CHILDREN AND
FAMILY SERVICES,

Plaintiff and
Respondent,

V.
CARLOSL,,

Defendant
and Appellant.

THE COURT:

B305225

(Los Angeles
County

Super. Ct. No.
17CCJP02800)

ORDER
MODIFYING

OPINION AND
DENYING

PETITION FOR
REHEARING

(NO CHANGE
IN JUDGMENT)

The opinion in the above-entitled matter
filed on November 2, 2020 is modified as follows:
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1. On page 11, in the first paragraph of
the Discussion, the word “certain” is inserted
between the words “to participate in” and
“dependency proceedings.” That sentence now
reads:

Father also argues that when the juvenile court
conducted the jurisdiction/disposition hearing
without Father or Father’s counsel present, it
violated Penal Code section 2625, which guarantees
incarcerated parents the opportunity to participate
in certain dependency proceedings.

2. On page 12, the following is deleted: “(See In re
Jesusa V. (2004) 32 Cal.4th 588, 625 (Jesusa V.) [applying
Watson harmless error analysis to violation of Penal Code
section 2625 that denied the father the ability to personally
participate in dependency hearing]; In re Andrew M. (2020)
46 Cal. App.5th 859, 864, 867 (Andrew M.) [failure to appoint
counsel for the presumed father reviewed for harmless
error under Watsonl].)”

3. In the first full paragraph on page 13, the word
“only” is deleted from the third sentence. That sentence
now reads:

Presumed fathers are entitled to appointed counsel
and reunification services.

4, In the first full paragraph on page 13, “(In re
Zacharia D. (1993) 6 Cal.4th 435, 451; see also Francisco G.
v. Superior Court (2001) 91 Cal.App.4th 586, 596
[distinguishing the greater rights that presumed fathers
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have as opposed to biological fathers].)” is deleted and
replaced with the following:

(In re Zacharia D. (1993) 6 Cal.4th 435, 451 [“only a
presumed, not a mere biological, father is a ‘parent’
entitled to receive reunification services”]; In re Kobe
A. (2007) 146 Cal. App.4th 1113, 1120 [*“ ‘[p]resumed
father status entitles the father to appointed counsel,
custody (absent a finding of detriment), and

a reunification plan’ ’]; see also Francisco G. v.
Superior Court (2001) 91 Cal.App.4th 586, 596
[distinguishing the greater rights that presumed
fathers have as opposed to biological fathers].)
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5. In the first sentence on page 14, the word
“certain” is inserted between the words “participate in”
and “dependency proceedings.” That sentence now reads:

Penal Code section 2625, subdivision (d) requires that
a prisoner be permitted to participate in certain
dependency proceedings.

6. On page 14, in the second paragraph, the first
short form case citation, “Jesusa V., supra, 32 Cal.4th at pp.
621-622;” is replaced with the long form of that citation: In
re Jesusa V. (2004) 32 Cal.4th 588, 621-622 (Jesusa V.);

7. On page 14, within the parenthetical in the
second paragraph, the words “resulting in the father
participating in hearing only through counsel” are
inserted between the phrases “subdivision (d)” and “was
not jurisdictional.” That parenthetical (and its associated
citation) now read:

id. at p. 625 [holding violation of Penal

Code section 2625, subdivision (d) resulting in the
father participating in hearing only through counsel
was not jurisdictional, because “we have regularly
applied a harmless-error analysis when a defendant
has been involuntarily absent from a criminal trial ...
[and] do not believe the Legislature intended a
different result ... when a prisoner is involuntarily
absent from a dependency proceeding”].)
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8. The “Andrew M.” citation at the bottom of page
15 is revised as follows: (In re Andrew M. (2020) 46
Cal.App.5th 849, 867 (Andrew M.).)
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9. On page 18, in the first sentence, the words
“causing an incarcerated parent to appear only through
counsel” are inserted between the words “notice errors”
and “are reviewed.” That sentence now reads:

Moreover, the Supreme Court has held that

Penal Code section 2625 notice errors causing an
incarcerated parent to appear only through counsel
are reviewed under a harmless error analysis in
dependency proceedings (see Jesusa V.,

supra, 32 Cal.4th at p. 625), and at least one Court of
Appeal has concluded that an incorrect ruling as to a
father’s parental status resulting in the father being
denied appointed counsel was reviewable for
harmless error.

These modifications do not constitute a change in the
judgment.

Appellant’s petition for rehearing filed on November 4,
2020 is denied.

ROTHSCHILD, P. J. CHANEY, J. BENDIX, .
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Filed 11/24/20 (umodified opinion and previous modification order attached)

CERTIFIED FOR PUBLICATION
IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

SECOND APPELLATE DISTRICT

DIVISION ONE

In re CHRISTOPHER L., a Person
Coming Under the Juvenile Court
Law.

LOS ANGELES COUNTY DEPARTMENT
OF CHILDREN AND FAMILY SERVICES,

B305225

(Los Angeles County
Super. Ct. No. 17CCJP02800)

ORDER FURTHER
MODIFYING OPINION
(NO CHANGE IN JUDGMENT)

Plaintiff
and Respondent,
V.
CARLOSL,,
Defendant and Appellant.
THE COURT:

In light of the California Supreme Court’s November 18,

2020 order that In re S.P. (2020) 52 Cal.App.5th 963 (In re

S.P.) not be officially published, this court’s November 2,
2020 opinion in the above-entitled matter, as modified per

this court’s November 12, 2020 order modifying opinion
and denying petition for rehearing, is further modified as

follows:
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1.0n page 17, footnote 5, which discusses In re S.P., is
deleted in its entirety.

2.0n page 18, the citation to In re S.P. is deleted and
replaced with the following citation: (See James F., supra,
42 Cal.4th at p. 915; In re J.P., supra, 15 Cal. App.5th at p.
800.)

3.All other citations to In re S.P. are deleted. For the sake
of clarity, these other citations appear on pages 3, 16 (two
instances), 19, 25, and 27 (two instances).

Where deleted citations to In re S.P. were part of a string
citation, the punctuation in the remaining portion of the
citation is adjusted accordingly. For the sake of clarity,
these adjustments are:
(a)On page 3, the space and semicolon immediately
preceding the deleted citation to In re S.P. are
deleted;

(b)On page 16, the space and semicolon immediately
preceding each of the two deleted citations to In re
S.P. are deleted;

(c)On page 19, the space and semicolon immediately
following the deleted citation to In re S.P. are deleted,
and the introductory phrase “see, e.g.” immediately
following the deleted citation to In re S.P. is replaced
with a capitalized version of the phrase, “See, e.g.”;

(d)On page 25, the space and semicolon immediately
preceding the deleted citation to In re S.P. are
deleted; and
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(e)On page 27, the space and semicolon immediately
preceding the first deleted citation to In re S.P. are
deleted.

4.At the top of page 18, the quotation marks around
the phrase “not on guesswork or speculation, but on the
undisputed facts before us” are deleted.
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5.0n page 19, the punctuation in the first sentence
of Discussion section C.1, is adjusted, so that the sentence
now reads:

To assess whether an error in dependency
proceedings is harmless, some Courts of Appeal have
applied a Chapman “harmless beyond a reasonable
doubt” standard, and at least two Supreme Court
cases have embraced the Watson more probable than
not standard.

6.0n page 27, in the last sentence before Discussion
section D, the following clause: “we further conclude,
based ‘not on guesswork or speculation, but on the

29

undisputed facts before us’ ” is replaced with: we further

conclude, based on the undisputed facts

For the sake of clarity, following this modification,
that full sentence now reads:

Moreover, even if the more stringent Chapman
framework were to apply, we further conclude, based
on the undisputed facts and the portions of section
361.5 discussed above, that the errors were also
harmless beyond a reasonable doubt.

These modifications do not constitute a change in the
judgment.

ROTHSCHILD, P. J. CHANEY, J. BENDIX, J.
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