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IN THE SUPREME COURT
OF THE STATE OF CALIFORNIA

IN RE TYREE FERRELL, ) No.
)
) PETITION FOR WRIT
Petitioner, ) OF HABEAS CORPUS
)
)
)
On Habeas Corpus. )
)
)
INTRODUCTION

In 1999, when petitioner Tyree Ferrell was 18 years old, he was
charged with the shooting death of his boyhood friend Lawrence Rawlings.
Because he was indigent he was given appointed counsel; the defense
theory at trial was that the shooting was an accident -- defendant was simply
trying to fire a warning shot to break up a fist fight between Rawlings and
members of a neighboring gang. The gun accidentally went off a second

time, killing Mr. Rawlings.

Jurors were instructed on first degree premeditated murder. They
were also instructed they could convict of second degree felony murder if
they found an unlawful killing occurred during Mr. Ferrell’s discharge of a
firearm in a grossly negligent manner -- a violation of Penal Code section
246.3. Relying on this instruction during closing argument, the prosecutor

told jurors they could convict of second degree murder even if they agreed



with the defense theory that the shooting was an accident.

Jurors rejected the prosecutor’s theory of premeditated murder,
unanimously acquitting of first degree murder. But jurors convicted of
second degree murder. The court sentenced Mr. Ferrell to 40 years-to-life
in state prison -- 15 years to life for the second degree murder conviction
and an additional 25 years-to-life for a gun use enhancement found true by

the jury.

On appeal, Mr. Ferrell’s appointed counsel contended reversal was
required because second degree felony murder could not properly be
premised on a violation of section 246.3. In its 2004 opinion affirming the
conviction the appellate court rejected the claim, noting that this Court had
just issued its opinion in People v. Robertson (2004) 34 Cal.4th 156,

explicitly rejecting the very same claim.

It turns out, however, that Mr. Ferrell was right. Five years after
deciding Robertson, this Court overruled Robertson and held that second
degree felony murder could nof be premised on a violation of section 246.3

after all. (People v. Chun (2009) 45 Cal.4th 1172, 1200.)

In December of 2018, Mr. Ferrell’s appointed appellate lawyer came
across an electronic copy of the opening brief he filed with the appellate
court on Mr. Ferrell’s behalf on appeal in 2003. He immediately wrote to
Mr. Ferrell informing him of the Chun decision, offering to prepare and file
a habeas petition on his behalf if Mr. Ferrell could send any portions of the

appellate record back to counsel. Mr. Ferrell did so the next month, and



within two months Mr. Ferrell filed a Petition for Writ of Habeas Corpus
with the appellate court seeking relief. Four days later the appellate court
transferred the petition to the Superior Court for resolution, and eight

months after that the Superior Court summarily denied relief.

Within a month, petitioner timely filed a new petition with the
appellate court which granted an Order to Show Cause. In briefing to the
appellate court the state properly conceded that “in light of Chun the jury
was given a now-legally unauthorized theory of second degree murder as a
basis to convict . . ..” (In re Ferrell, B303028, Return to Petition for Writ
of Habeas Corpus at p. 13, attached as Exhibit I.) The state recognized that
“the prosecution partly tried petitioner under a now-erroneous theory of
murder . ...” (/d. atp. 14.) The appellate court ultimately agreed that “the
jury was improperly given a felony-murder instruction.” (/n re Ferrell,

B303028, Opinion at p. 4, attached as Exhibit J.)

But the appellate court went on to find that the jury’s true finding on
a separate section 12022.53(d) allegation rendered this error harmless.
(Exhibit J at pp. 5-7.) The court accurately noted that in addition to the
invalid second degree felony murder theory, jurors were given two other
theories of second degree murder -- (1) malice murder without
premeditation and (2) implied malice murder. (Exhibit J at 4.) The court
reasoned that “in finding the section 12022.53, subdivision (d) allegation to
be true, there is no reasonable doubt that the jury found Ferrell acted with at

least implied malice.” (ExhibitJ at p. 6.)

As discussed more fully below, the appellate court’s interpretation of



section 12022.53, subdivision (d) was unprecedented. Prior to the
unpublished decision in this case, as the appellate court itself noted,

the case law held precisely to the contrary -- a finding under section
12022.53, subdivision (d) did not require or imply a finding of malice.
(See, e.g., People v. Offley (2020) 48 Cal.App.5th 588, 598.) But the
appellate court here “disgree[d] with Offley” and on that basis denied relief.

This Petition for Writ of Habeas Corpus follows. Petitioner is
wrongfully convicted. As the published decision in Offley properly
concludes, a § 12022.53, subdivision (d) finding does nof involve the
question of malice. This is especially true here where, in a nutshell, the trial
record showed that petitioner fired two shots; although he intentionally fired
a first shot in the air, the second shot -- which hit Mr. Rawlings and was
fatal -- was accidental. In light of the § 12022.53 instructions actually
given to the jurors, and this Court’s decision in People v. Bland (2002) 28
Cal.4th 313, the true finding on the § 12022.53(d) allegation did not
establish that the second shot was fired either intentionally or with malice.
Instead, the finding represented exactly what the defense conceded at trial:
(1) petitioner fired the gun intentionally (the first shot) and (2) petitioner
proximately caused the victim’s death (the second shot). As the Offley
court explicitly concluded, the § 12022.53 allegation here did not require
jurors to find “that the defendant acted either with the intent to kill or with
conscious disregard to life, it does not establish that the defendant acted

with malice aforethought.” (48 Cal.App.5th at p. 598.)

This Court should grant an Order to Show Cause. The defendant in

this case -- a black teenager 18 years of age when the crime occurred -- has



served enough time for a crime that has not existed in California since 2009.

JURISDICTIONAL ALLEGATIONS
L.
Petitioner 1s unlawfully confined at the Calipatria State Prison by the
warden and the director of the California Department of Corrections
pursuant to a judgment of the Superior Court for Los Angeles County in

People v. Ferrell, No. BA212763.

II.

Petitioner was convicted of second degree murder along with a gun
use enhancement under section 12022.53. Jurors were instructed they could
convict petitioner of second degree felony murder based on a predicate
felony of violating Penal Code section 246.3 -- willful discharge of a
firearm in a grossly negligent manner. Jurors convicted of second degree
murder and found the section 12022.53 allegation true; the trial court
sentenced petitioner to 15 years-to-life for the murder charge adding an

additional 25 years for the gun use enhancement.

1.

Petitioner appealed his conviction to the state appellate court. On
September 27, 2004, the appellate court affirmed the murder conviction
rejecting petitioner’s argument that “second degree felony murder cannot be
predicated on a violation of section 246.3, willful discharge of a firearm in a
grossly negligent manner.” (People v. Ferrell (2004) 2004 WL 2153630 at
* 1, attached as Exhibit A.) Petitioner filed a timely Petition for Review in

this Court which was denied on December 22, 2004 with Justices Kennard



and Moreno voting for review. (People v. Ferrell, S129037, Order of
December 22, 2004, attached as Exhibit B.)

IV.

Petitioner has pursued this issue in two prior habeas petitions: (1) a
March 4, 2019 petition filed in the appellate court, attached as Exhibit H,
which was transferred to the Superior Court and denied n November 18,
2019, and (2) a December 16, 2019 petition filed in the appellate court,
attached as Exhibit K, and denied on October 22, 2020. Aside from those
two petitions, no other petitions for writ of habeas corpus have been filed in
state court. Petitioner has no adequate remedy at law for presentation of
these claims because his conviction and sentence were previously affirmed

on appeal.

V.
The Court of Appeal granted an Order To Show Cause, but
ultimately denied relief by finding that any error was harmless. (In re

Ferrell, B303028, Opinion of October 22, 2020, attached as Exhibit J.)

VL.

The claim presented in this Petition is properly cognizable on habeas
corpus, because it is based on an intervening change in substantive
California homicide law -- this Court’s opinion in People v. Chun (2009) 45
Cal.4th 1172. Chun applies retroactively to cases such as this in which the
appeal was final before 2009. (See, e.g., In re Hansen (2014) 227
Cal.App.4th 906; In re Lucero (2011) 200 Cal.App.4th 38, 46.)



CLAIM FOR RELIEF
VIL
Petitioner’s judgment of conviction has been unlawfully and
unconstitutionally imposed in violation of his constitutional rights as
guaranteed by the state constitution as well as the Fifth, Sixth, Eighth and
Fourteenth Amendments to the United States Constitution. At trial, jurors
were presented with a theory of second-degree murder which does not exist
under state law. Jurors were instructed they could rely on petitioner’s
violation of Penal Code section 246.3 as the predicate for a second degree
murder conviction. As more fully set out in his accompanying
Memorandum of Points and Authorities, petitioner’s conviction of
second-degree murder is legally unauthorized and violates state and federal
due process because this precise theory of second degree felony murder has
been squarely repudiated as the basis for murder liability. Because jurors
were given an invalid theory of second degree murder, and the record does
not establish beyond a reasonable doubt that the jury convicted him of that
offense on any valid alternative basis, petitioner is entitled to a writ of
habeas corpus. The following facts now known to petitioner support this

claim for relief:

A. The state charged petitioner Tyree Ferrell with the July
12, 1999 murder of his boyhood friend Lawrence
Rawlings. (1 CT 48.) The state added an allegation
that Mr. Ferrell used a firearm in violation of sections
12022.53, subdivision (d). (1 CT 48.) At the time of
the charged shooting Mr. Ferrell was 18 years old. (2
RT 282.)

10



Mr. Ferrell pled not guilty and had a jury trial in May
of 2003.

Prior to trial, Mr. Ferrell voluntarily waived his
Miranda rights and spoke with police, telling them
what happened on July 12, 1999. (1 CT 110-116; 2 RT
260-261, 264.) At trial, this pre-trial statement to

police was introduced into evidence. (RT 258.)

Tyree Ferrell and Lawrence Rawlings were boyhood
friends and both were members of a local gang known
as AFC. (1 CT 114-115.) On July 12, 1999 AFC
arranged for a fist fight with another gang — 40 Piru —
to resolve a gambling dispute. (1 CT 110; 2 RT 264.)
Mr. Rawlings was involved in the fight. (1 CT 114-
115.) During the fight, Mr. Ferrell saw that Lawrence
was in trouble; to stop the fight he (Mr. Ferrell) then
fired a gun into the air. (1 CT111-112; 2 RT 260,
264.) When he brought his arm down, the gun
accidentally went off a second time. (1 CT 111-115;2
RT 264-265.)

Realizing that Lawrence had been shot, Tyree dropped
the gun, and ran toward Lawrence who was lying on
the ground, and held his friend in his arms as he was

dying. (1 CT 111-115; 2 RT 264-265.)

11



Eyewitness Henry Keith testified, confirming Mr.
Ferrell’s account. Mr. Keith was also an AFC
member and was fighting along side Mr. Rawlings that
day. (2 RT 327-328.) A member of 40 Piru had Mr.
Rawlings on his knees. (2 RT 334-335.) Mr. Keith
heard a gunshot. (2 RT 340, 356, 359.) He saw Mr.
Ferrell holding his arm straight up and firing into the
air. (2 RT 341-342.) As Mr. Ferrell’s arm came down,
the gun went off again. (2 RT 343.) Mr. Keith saw
that Mr. Rawlings had been shot. (2 RT 344.) Mr.
Ferrell ran to Mr. Rawlings, leaned over him and said

“I didn’t mean it.” (2 RT 345.)

The state called two eyewitnesses -- Cussondra Davis
(Mr. Rawlings’ girlfriend) and Latesha Rawlings (Mr.
Rawlings’ cousin). (1 RT 90, 140.) They confirmed
there was a fist fight between AFC and 40 Piru on July
12, 1999 and that Mr. Ferrell, Mr. Rawlings and Mr.
Keith were all involved. (1 RT 94, 96, 103, 136, 147,
151, 153, 157.) They confirmed that Mr. Ferrell
dropped his gun immediately after the second shot. (1
RT 102, 153, 168.) Latesha Rawlings confirmed that
Mr. Ferrell then ran to Mr. Rawlings’ side, exclaiming
that “he was sorry [and] he didn’t mean to do it.” (1
RT 153, 171.) But neither witness recalled Mr. Ferrell
pointing his gun in the air for ths first shot; instead,

they recalled he held his gun “sideways” and towards

12



the crowd of people. (1 RT 98-100, 151.)

Jurors were instructed on first degree premeditated
murder. (3 RT 431.) Jurors were instructed on three
different theories of second degree murder: (1) an
unlawful killing with express malice but no
premeditation, (2) an unlawful killing with implied
malice and (3) an unlawful killing “whether
intentional, unintentional or accidental” occurring
during the willful discharge of a firearm with gross
negligence in violation of Penal Code section 246.3.

(3 RT 432-435.)

In closing argument, the prosecutor first urged jurors to
convict of first-degree murder. (3 RT 382.)
Alternatively, the prosecutor urged jurors to convict of
second-degree murder. The prosecutor told jurors they
could rely on the felony murder theory they had been

given:

There is second-degree felony murder, which
can get you a conviction for second-degree
murder. This is an abbreviation of the much
more detailed instruction that her honor will
give you. You need to find there was an
unlawful killing which could have been
intentional, unintentional and even accidental,
during the commission of a felony, in this case,
discharging a firearm. (3 RT 382.)

13



If you find that the defendant discharged a
firearm with the specific intent to discharge that
firearm, even if the killing was unintentional or
accidental, that too is second-degree murder. (3
RT 383.)

During deliberations jurors asked the court for “a

definition of unlawful killing as it relates to murder.”

(3 RT 462.)

The jury unanimously acquitted of first-degree murder.
(3 RT 470.) Jurors rendered a general verdict finding
Mr. Ferrell guilty of second-degree murder. (3 RT
471.) The general verdict did not specify which of the
three theories of second-degree murder had been relied

on. (3 RT 471.)

On appeal, Mr. Ferrell contended that reversal was
required because “second degree felony murder cannot
be predicated on a violation of section 246.3, unlawful
discharge of a firearm.” (People v. Ferrell, supra,
2004 WL 2153630 at * 1.) The appellate court
correctly recognized that if jurors relied on the felony
murder theory, they would have been relieved of the
obligation to find either express or implied malice.
(People v. Ferrell, supra, 2004 WL 2153630 at * 4.)
Bound by this Court’s then-recent decision in People v.
Robertson, (2004) 34 Cal.4th 156 the appellate court

rejected Mr. Ferrell’s argument,. Holding that “section

14



246.3 can be the predicate offense to felony murder.”

(Id. at* 1.)

Since the appellate court affirmed the conviction, the
law has changed. In People v. Chun (2009) 45 Cal.4th
1172 the Supreme Court overruled Robertson and held
that a felony murder conviction could not be premised
on a violation of section 246.3, willful discharge of a
firearm in a grossly negligent manner. Consequently,
to be liable for second degree murder, the jury here
would have had to find beyond a reasonable doubt that
defendant harbored either express or implied malice.
This was the precise factual inquiry the appellate court
recognized that jurors did not have to make in this case
precisely because of the felony murder option. (People

v. Ferrell, supra, 2004 WL 2153630 at * 4.)

Because this Court has now held that second-degree
felony murder may not be premised on a violation of
section 246.3, the submission of that theory to the jury

here was unauthorized under California law.

The submission of felony murder to this jury also
violated petitioner’s Fourteenth Amendment right to
due process and his Sixth Amendment right to jury trial
by allowing a second-degree murder conviction on an

unauthorized theory of liability and by relieving the

15



jurors of finding all the elements of the authorized

bases for second-degree murder.

As this Court has explained, “When a trial court
instructs a jury on two theories of guilt, one of which
was legally correct and one legally incorrect, reversal
is required unless there is a basis in the record to find
that the verdict was based on a valid ground.
Defendant’s first degree murder conviction must be
reversed unless we conclude beyond a reasonable
doubt that the jury based its verdict on the legally valid
theory that defendant directly aided and abetted the
premeditated murder.” (People v. Chiu (2014) 59
Cal.4th 155, 167.)

The erroneous submission of a felony-murder theory
cannot be found harmless in this case. Nothing in the
record indicates jurors convicted petitioner of second-
degree murder on a valid ground. None of the verdicts
or enhancement findings required jurors to find express
or implied malice as required for second-degree

murder liability outside the context of felony murder.

Because the record does not establish beyond a
reasonable doubt that the jury convicted petitioner on a
legally authorized ground, the conviction of

second-degree murder cannot stand. This Court should

16



1ssue an Order to Show Cause.

FACTS RELEVANT TO TIMELINESS

VIIL.

The Petition for Writ of Habeas Corpus filed in the appellate court in

March of 2019, and transferred to the Superior Court, was timely. The

following facts now known to petitioner support this claim:

A.

Petitioner incorporates by reference each of the factual
allegations in Paragraphs I-VII above, as well as each
factual allegation in the accompanying Memorandum

of Points and Authorities.

Petitioner was indigent at trial and was represented by
the Public Defender’s Officer. (1 CT 53.) After
petitioner was convicted, he appealed his conviction.
Petitioner was indigent on appeal and was represented
by appointed counsel. (People v. Ferrell, B168679,
Docket Sheet, attached as Exhibit C.)

The appellate court affirmed the conviction in 2004.
Petitioner has been incarcerated in state prison since
his sentencing and remains indigent. (Declaration of
Tyree Ferrell (“Ferrell Declaration™), para. 1, attached
as Exhibit D.)

Chun was decided in June of 2009. On December 28,

17



2018 the attorney who represented petitioner in his
2004 appeal happened to come across an electronic
version of the opening brief he had prepared in
petitioner’s case. (Declaration of Cliff Gardner
(“Gardner Declaration™) at para 2, attached as Exhibit
E.) Counsel noted that the issue raised in that brief
was the same issue which the Supreme Court had
decided in Chun, years after the appeal in petitioner’s
case was final. (Gardner Declaration at para. 2.) That
same day counsel wrote petitioner a letter, suggesting
that he might have an issue under Chun and offering to
prepare a Petition for Writ of Habeas Corpus pro bono
if petitioner could send him a copy of his trial record.
(Gardner Declaration at para 2.) Petitioner responded
in January 2019, sending a copy of those portions of
the record he still had. (Gardner Declaration at para. 3;
Ferrell Declaration at para. 2-4.) Relying entirely on
volunteer counsel, petitioner filed a petition with the
Court of Appeal as soon as practicable. (Ferrell
Declaration at para. 4.) The original Petition for Writ
of Habeas Corpus was filed in the appellate court in
March of 2019 — less than three months after petitioner

had been informed of the Chun decision.

Until receiving counsel’s letter of December 28, 2018,
petitioner was unaware of the Chun decision and

unaware of its potential impact on his case. At the

18



time of petitioner was incarcerated for this offense he
had a 10™ grade education. He had and has no training
in the law, in appellate procedure or in habeas
procedure. Until hearing from former appellate
counsel in January 2019, petitioner was unaware there
was favorable case law undercutting the basis for his

conviction. (Ferrell Declaration at para. 4.)

Any delay in counsel’s filing this petition is counsel’s
alone and cannot be attributed to Mr. Ferrell. (Gardner

Declaration at para. 3.)

There is no right to state-appointed habeas counsel in
California. Petitioner is indigent and does not
currently have appointed counsel. Petitioner filed his
petition in the appellate court within weeks of
becoming aware of the Chiu opinion and its
applicability to his case, obtaining the necessary case
materials, and obtaining the volunteer assistance of
counsel in preparing this petition. (See In re Lucero,
supra, 200 Cal.App.4th at 44-45; In re Wilson (2015)
233 Cal.App.4th 544.)

In its briefing to the appellate court after the Order to
Show Cause issued, the state did not contend the
March 2019 habeas petition was untimely. As the

appellate court itself noted, “the People do not

19



challenge the timeliness of the petition.” (Exhibit J at
p.4.)

After the Superior Court summarily denied Mr.
Ferrell’s petition on November 18, 2019, he filed a
new Petition for Writ of Habeas Corpus with the
appellate court within 30 days, on December 16, 2019.
After the appellate court denied Mr. Ferrell’s petition
on October 22, 2020, he filed this new Petition for
Writ of Habeas Corpus with this Court on November
25,2020. These petitions are timely. (Robinson v
Lewis (2020) 9 Cal.5th 883 [subsequent petition
raising the same claim in a higher court is timely if

filed within 120 days of lower court ruling].)

WHEREFORE, petitioner prays that this Court:

1.
in People v. Ferrell, B168679;

2.

3.

Take judicial notice of the transcripts and court records

Order respondent to file and serve a certified copy of

the record on appeal and issue an Order to Show Cause requiring the state

to show cause why petitioner is not entitled to the relief sought;

Find this petition states a prima facie case for relief

and issue an Order to Show Cause returnable before this Court;

20



4. Order any additional relief appropriate in the interests

of justice.
DATE: November 25, 2020 Respectfully submitted,
/s/Cliff Gardner
Cliff Gardner

Attorney for Petitioner

21



VERIFICATION

I, Cliff Gardner, declare that I am an attorney for petitioner Tyree
Ferrell. I make this verification for petitioner because of his absence from
the county where I have my office. I have read the attached petition and
believe the matters stated therein to be true. On that basis, I allege they are

true.

I declare under penalty of perjury that the foregoing is true and

correct.

Executed this 25th day of November, 2020, at Berkeley, California.

/s/Cliff Gardner
CIliff Gardner
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STATEMENT OF THE CASE

On January 2, 2002, the Los Angeles County district attorney filed a
two-count information against Tyree Ferrell. (1 CT 48.)" At the time
petitioner was arrested for this offense (and until today) petitioner had a 10"
grade education, no training in the law, in appellate procedure or in habeas

procedure. (Ferrell Declaration at para. 4.)

Count one charged Mr. Ferrell with a July 12, 1999, murder in
violation of Penal Code section 187. (1 CT 48.) This count added an
allegation that Mr. Ferrell used a firearm in violation of sections 12022.53,
subdivision (d). (CT 48.) Count two charged Mr. Ferrell with a June 25,
1999, assault in violation of section 245, subdivision (a)(2). (1 CT 49.) Mr.
Ferrell pled not guilty. (CT 51.)

Opening statements began on May 19, 2003. (1 CT 101.) The state
rested its case-in-chief on May 22, 2003. (1 CT 117.) The court instructed
jurors they could convict Mr. Ferrell of second degree felony murder if they
found the killing occurred during a violation of section 246.3, the willful

discharge of a firearm in a grossly negligent manner. (3 RT 434-435.)

The jury began its deliberations on May 27, 2003. (1 CT 121.) On
May 29, 2003, jurors convicted Mr. Ferrell of second degree murder and

found the firearm use allegations true. (3 RT 471.) They also found him

1. “CT” refers to the Clerk’s Transcript on Appeal. “RT” refers to the
Reporter’s Transcript. For the Court’s convenience, Mr. Ferrell has
attached a copy of the record as Exhibit F.
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guilty in connection with the count two assault. (3 RT 472.)

The trial court imposed a 15 year-to-life term on the count one
charge, then added a 25 year-to-life term for the firearm allegation. (3 RT
479.) The court then added a concurrent upper term of four years on the

count two offense. (3 RT 479.)

On appeal, defendant contended that reversal of the murder charge
was required because second degree felony murder could not properly rest
on a violation of section 246.3. In an unpublished opinion dated September
27,2004, the appellate court recognized that “Ferrell contends second
degree felony murder cannot be predicated on a violation of section 246.3,
willful discharge of a firearm in a grossly negligent manner.” (People v.
Ferrell (2004) 2004 WL 2153630, at *1, attached as Exhibit A.) The Court
rejected that claim, noting that “after the parties briefed this appeal” this
Court decided People v. Robertson (2004) 34 Cal.4th 156 and “recently
decided section 246.3 can be the predicate offense to felony murder.”

(Ibid.)

In People v. Chun (2009) 45 Cal.4th 1172 this Court specifically
overruled Robertson and held that a violation of section 246.3 could not
serve as the predicate for a second degree felony murder prosecution. (/d.
at p. 1200.) Until hearing about Chun from his former appellate counsel in
January 2019, petitioner was unaware that Robertson had been overruled
and there was now directly favorable case law undercutting the basis for his

conviction. (Ferrell Declaration at para. 4.)
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With the assistance of volunteer counsel, petitioner filed a Petition
for Writ of Habeas Corpus with the appellate court less then three months
later — in March of 2019. The appellate court transferred the case to the
Superior Court. In November 2019, and without appointing counsel, the
Superior Court summarily denied the petition, ruling that (1) it was

untimely and (2) there was no prima facie case for relief. (Exhibit G).

Mr. Ferrell filed a new petition with the appellate court. (Exhibit K.)
The appellate court granted an Order to Show Cause. On October 22, 2020
the appellate court denied relief, finding error under Chun but ruling that
the error was harmless. (Exhibit J.) This Petition for Writ of Habeas

Corpus follows.
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STATEMENT OF FACTS

Tyree Ferrell was charged with a July 1999 homicide. At the
prosecutor’s request, jurors were given a second-degree felony-murder
theory of culpability premised on a felony violation of Penal Code section
246.3 -- willful discharge of a firearm. Because a felony violation of
section 246.3 cannot serve as the predicate for a second degree felony

murder conviction, habeas relief is proper.

A. The July 12, 1999 Homicide.

In July of 1999, Tyree Ferrell was 18 years old. (2 RT 282.) He
lived with his mother in Los Angeles on 41st Place. (1 RT 41, 49.) Across
the street lived Ms. Ferrell’s childhood friend, Valerie Golden along with
her son Lawrence Rawlings. (1 RT 48, 76-77.)

Ms. Ferrell and Ms. Golden grew up together in the neighborhood.
(1 RT 67.) They went to school together. (1 RT 67.) After they had
children they lived across the street from one another. (1 RT 41, 49.) They
lived across the street from one another until Ms. Ferrell died. (1 RT 67-
68.) At that point, and because Tyree’s father had also died, Tyree moved
in with his grandmother. (1 CT 227; 1 RT 67-68.)

Tyree and Lawrence grew up together as well. (1 RT 31.) Because
Lawrence was four years old than Tyree, he acted as an older brother and
always “looked out for” Tyree. (1 RT 31.) According to Ms. Golden,

Lawrence and Tyree were the “best of friends.” (1 RT 52.) Tyree was
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“very respectful” and always treated Ms. Golden well. (1 RT 23.)

Yet on July 12, 1999, Tyree was charged with murder in the shooting
death of Lawrence Rawlings, his childhood friend and big brother figure.
Because Tyree did not deny the shooting, the only real issue for the jury to
decide was his mental state at the time of the shooting. On this issue, the

parties presented vastly different theories.

The state’s theory was that the shooting constituted a premeditated
and malicious killing -- first degree murder. The defense theory was
entirely different: Tyree never intended to shoot his childhood friend. On
July 12, 1999, when Tyree saw Lawrence getting beat up during a gang
brawl he took out a gun and fired a shot into the air to stop the fighting. (2
RT 264, 341-342.) A second shot accidentally went off; instead of breaking
up the fight, Lawrence was killed and the state charged Tyree with murder.
(1CT 48.)

Prior to trial, Tyree voluntarily waived his Miranda rights and spoke
with police, telling them what happened on July 12, 1999. (1 CT 110-116;
2 RT 260-261, 264.) On that day, two local gangs -- “All For Crime”
(“AFC”) and 40 Piru -- arranged a fist-fight to settle a gambling dispute. (1
CT 110; 2 RT 264.) Both Tyree and Lawrence belonged to AFC. (1 CT
114-115.) During the fight, Tyree realized that Lawrence was in trouble;
the 40 Piru gang member fighting Lawrence was “getting the best of him.”
(1 CT 111-112.) To stop the fight and make sure Lawrence was alright,
Tyree fired a gun into the air. (1 CT 111-112; 2 RT 260, 264.) When he

brought his arm down, the gun accidentally went off a second time. (1 CT

30



111-115; 2 RT 264-265.) Mr. Ferrell immediately dropped the gun, and ran
toward Lawrence who had been shot and was lying on the ground. (1 CT
111-115; 2 RT 264-265.) Tyree held Lawrence in his arms as he was dying.
(1CT 111-115;2 RT 264.)

At trial, this pre-trial statement to police was introduced into
evidence. (2 RT 258.) To corroborate this statement, the defense called
eyewitness Henry Keith to testify. (2 RT 326.) Mr. Keith was also a
member of AFC and was there at the fight between AFC and 40 Piru on
July 12, 1999. (2 RT 327-328.) Mr. Keith testified that at the time of the
shooting he was fighting along side Mr. Ferrell and Mr. Rawlings. (2 RT
327-328.) Mr. Keith confirmed that a member of 40 Piru had Mr. Rawlings
on his knees. (2 RT 334-335.) Shortly after and as the fighting continued,
Mr. Keith and Mr. Rawlings were side by side when Mr. Keith heard a
gunshot. (2 RT 340, 356, 359.) According to Mr. Keith, when he looked
over he saw Mr. Ferrell holding his arm straight up and firing into the air.
(2 RT 341-342.) As Mr. Ferrell’s arm came down, the gun went off again.
(2 RT 343.) Mr. Keith looked over at Mr. Rawlings and realized he had
been shot. (2RT 344.) Mr. Ferrell ran to Mr. Rawlings, leaned over him
and said “I didn’t mean it.” (2 RT 345.)

The state’s theory of the case was that this was not an accident, but
that Mr. Ferrell had intentionally fired his gun toward the crowd and killed
his friend Lawrence. (3 RT 379-385.) In support of its theory, the state
called Mr. Rawlings’s girlfriend -- Cussondra Davis -- and his cousin --
Latesha Rawlings. (1 RT 90, 140.) In large part these witnesses

corroborated Mr. Ferrell’s own statements to police, confirming that (1) on
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July 12, 1999, there was a fight between AFC and 40 Piru, (2) Mr. Ferrell,
Mr. Rawlings and Mr. Keith were all involved, (3) Mr. Ferrell dropped the
gun immediately after the second shot and (4) after the second shot, Mr.
Ferrell ran to Mr. Rawlings’ side, exclaiming that “he was sorry [and] he
didn’t mean to do it.” (1 RT 94, 96, 102-103, 136, 147, 151, 153, 157, 168,
171.)

But the version of events given by the state’s witnesses differed in
one important respect from the version given by the defense witnesses.
Neither Cussondra nor Latesha saw Mr. Ferrell point his gun in the air; they
recalled him holding his gun “sideways” and pointing it towards the crowd
of people. (1 RT 98-100, 151.) In other words, the parties disputed
whether the shot that actually killed Mr Rawlings -- the second shot -- was
intentionally fired into the crowd (as the state argued) or fired accidentally

(as the defense contended).

B. The Theories Of Culpability Given To The Jury And The
Prosecutor’s Argument.

In accord with the prosecutor’s theory, the jury was instructed on
first degree premeditated murder. (3 RT 431-432.) As discussed above,
however, the jury ultimately rejected the prosecutor’s theory, unanimously

acquitting of first degree murder. (3 RT 470.)

In connection with second degree murder, and as the prosecutor
explained to the jury during closing arguments, there were three different

theories on which jurors had been instructed. (3 RT 380.) The first theory
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was murder with express malice -- that is, murder with an intent to kill but
no premeditation. (3 RT 381.) The second theory was implied malice
murder -- that is, murder without an intent to kill but with a disregard for
human life, such as by intentionally firing into a crowd. (3 RT 382.) The
third theory was felony murder, that is, “an unintentional, and even
accidental [killing] during the commission of a felony, in this case,

discharging a firearm.” (3 RT 382.)

Jurors were instructed on each of these theories. (3 RT 432 [malice
murder with no premeditation]; 434 [implied malice murder]; 429, 434-435
[felony murder].) Under the felony murder theory, jurors were told they
could find Mr. Ferrell guilty of felony murder by finding (1) he willfully
discharged a firearm and (2) a killing resulted that was neither justifiable
nor excusable. (3 RT 429, 434-435.) In accord with current law, the
prosecutor told jurors they were not required to agree under which theory
Mr. Ferrell was guilty, so long as each juror agreed he was guilty under one
of the three theories. (3 RT 380, 384, 393, 409, 412.) The prosecutor told
jurors they could convict of second degree murder under a felony-murder
theory even if they accepted defendant’s testimony that the shooting was
accidental. (3 RT 382, 383.) The jury convicted Mr. Ferrell of second
degree murder without specifying the theory on which it relied. (3 RT 471.)
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ARGUMENT

L. BECAUSE JURORS WERE GIVEN A THEORY OF
CULPABILITY THAT NO LONGER EXISTS UNDER STATE
LAW, AN ORDER TO SHOW CAUSE SHOULD ISSUE.

As noted above, jurors were instructed they could convict of second
degree murder by relying on a violation of section 246.3 as the predicate
felony. (3 RT 429, 434-435.) The prosecutor relied on this theory in her
closing argument. (See, e.g., 3 RT 382, 383.) The prosecutor told jurors
they could convict of second degree felony murder even if they believed

that the shooting was accidental. (RT 382, 383.)

There 1s no longer any dispute as to whether the trial court erred.
In its Return to Petition for Writ of Habeas Corpus the state admitted that
instructional error had occurred under People v. Chun, supra, 45 Cal.4th
1172. The state conceded that jurors in petitioner’s trial were given “a now-
legally unauthorized theory of second degree murder as a basis to convict
him” and that “the prosecution partly tried petitioner under a now-erroneous
theory of murder.” (Exhibit I at pp. 13, 14.) And the appellate court agreed
“the jury was improperly given a felony-murder instruction.” (Exhibit J at p.
4.) The appellate court nevertheless denied relief by finding that (1) jurors
were also instructed on second degree express or implied malice murder and
(2) “in finding the section 12022.53, subdivision (d) allegation to be true,
there is no reasonable doubt that the jury found Ferrell acted with at least

implied malice.” (Exhibit J at 6.)
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This conclusion cannot be squared with the case law. In People v.
Offley (2020) 48 Cal.App.5th 588 the Court of Appeal explicitly rejected
this view and held that “an enhancement under section 12022.53,
subdivision (d) does not require that the defendant acted either with the
intent to kill or with conscious disregard to life, it does not establish that the
defendant acted with malice aforethought.” (/d. at p. 598.) Offley
recognized that express malice requires an intent to kill, while implied
malice requires examination of the defendant’s subjective mental state to
see 1f he acted in “conscious disregard for the danger to life that the
[defendant’s] act poses.” (/bid.) In contrast, a finding under section
12022.53, subdivision (d) is “a general intent enhancement, and does not
require the prosecution to prove that the defendant harbored a particular
mental state as to the victim's injury or death.” (Id. at p. 598. Accord
People v. Lucero (2016) 246 CalApp.4th 750, 759-760.)

Nor can the appellate court’s conclusion be squared with the
instructions which were actually given in this case on the §12022.53,
subdivision (d) allegation. Jurors were instructed that two elements were
necessary to find the allegation true; they had to find “defendant [1]
intentionally and personally discharged a firearm and [2] proximately
caused death to a person during the commission of the crime charged.” (1
CT 190, emphasis added.) The court did not give any definition of
what constituted “proximate cause.” (See People v. Bland (2002) 28
Cal.4th 313, 334 [absent instruction defining proximate cause “[i]t is
reasonably likely that when jurors hear the term ‘proximate cause’ they may
misunderstand its meaning.”].) Nothing in these instructions advised jurors

that a finding of malice — either express or implied — was required to find
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true the § 12022.53, subdivision (d) allegation.

Given the facts and instructions in this case, there are three different
factual theories on which jurors could have relied to find the § 12022.53,
subdivision (d) enhancement true. First, jurors could have found that the
first shot (in the air) was intentional (which the defense at all points
conceded) and that in firing the second shot (even accidentally as he
claimed), petitioner proximately caused Mr. Rawlings’ death (which was
also conceded). Second, jurors could have found the first shot intentional
and --- without being given any definition of proximate cause -- they could
reasonably have believed that this first shot set in motion a series of events
which proximately caused Mr. Rawlings’ death. Third, jurors could have
found that the second shot was intentional and it was this intentional shot

that caused Mr. Rawlings’ death.

The first two of these scenarios permitted by the trial court’s
instructions does not reflect a finding of malice (either express or implied)
on the jury’s part. The third might. The first problem with the appellate
court’s rationale here is that it assumes that the focus of the jury’s §
12022.53, subdivision (d) finding was the second shot. It assumes the third
of these scenarios is what happened. The second problem with the
appellate court’s rationale is that it assumes the jury had been told that

malice was a part of the § 12022.53 calculus.

But it was not. To be sure, had jurors been instructed they could not
find the § 12022.53 allegation true absent a finding that defendant’s second

shot -- the shot which actually killed Mr. Rawlings -- was intentional and
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done with express or implied malice, then the state’s argument would have
merit. But as noted above, this is nof what jurors were instructed they had
to find; the instructions do not focus on the second shot at all and (as Offley
recognized) they say nothing about malice. The instructions simply asked
jurors to find whether the defendant intentionally discharged a firearm and
whether he proximately caused the victim’s death. None of which was
disputed. Under the instructions as given, there was no linkage between the
two findings -- the instructions never asked jurors to determine whether the
shot that actually caused Mr. Rawlings’ death was intentionally fired or was
fired with malice. Put another way, and just as in Offley, because the
instructions actually given to the jurors here did “not require that [jurors
find] the defendant acted either with the intent to kill or with conscious
disregard to life, [the section 12022.53 finding] does not establish that the
defendant acted with malice aforethought.” (48 Cal.App.5th at p. 598.)

Indeed, this was the precise teaching of this Court’s decision in
People v. Bland, supra, 28 Cal.4th 313 and its progeny. In Bland, the Court
held that pursuant to section 12022.53, subdivision (d), a jury may properly
find that a defendant “proximately caused” death under section 12022.53(d)

even where the defendant did not personally cause the death:

The jury, properly instructed, reasonably found that defendant
did personally discharge a firearm. The statute states nothing
else that defendant must personally do. Proximately causing
and personally inflicting harm are two different things. The
Legislature 1s aware of the difference. When it wants to
require personal infliction, it says so. (E.g., Pen. Code, §
12022.7, subd. (a) [imposing a sentence enhancement on a
person who “personally inflicts great bodily injury”].) When it
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wants to require something else, such as proximate causation,
it says so, as in section 12022.53(d).

(28 Cal.4th at p. 336.) As one appellate court has recognized, pursuant to
Bland a jury may find a § 12022.53, subdivision (d) allegation true even
where the intentional discharge of a firearm does not actually cause injury.
(People v. Palmer (2005) 133 Cal.App.4th 1141, 1150. See also Accord
People v. Rodriguez (1999) 69 Cal. App.4th 341, 351 [“Proximately causing

an injury 1s clearly different from personally inflicting an injury.”].)

In sum, the appellate court denied relief here by reading far too much
into the jury’s true finding on the § 12022.53 enhancement. As the
published case law makes clear, the § 12022.53 finding does not mean
jurors unanimously found that the second (fatal) shot was intentional or that
Mr. Ferrell harbored malice. To the contrary, all that jurors here were asked
to find was whether defendant intentionally fired a gun and whether he
proximately caused Mr. Rawlings’ death. Nomne of which was even disputed
in this case. As Bland properly recognized, § 12022.53(d) does not by its
terms require linkage between the two. And as both Lucero and Offley
recognized in turn, a § 12022.53, subdivision (d) finding simply does not

establish the presence of malice. An Order to Show Cause should issue.
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CONCLUSION

Petitioner was 18 years old when he accidentally shot his best friend.
Using what the state has conceded is an erroneous legal theory, the
prosecutor told jurors they could convict him of second degree felony

murder even if they believed the shooting was an accident.

The appellate court avoided a grant of relief solely by relying on the
jJury’s § 12022.53, subdivision (d) finding. As the appellate court itself
recognized, that reliance cannot be squared with People v. Offley, supra, 48
Cal.Ap.5th 588. It cannot be squared with People v. Lucero, supra, 246
Cal.App.4th 750. It cannot be squared with People v. Bland, supra, 28
Cal.4th 313. And it cannot be squared with the instructions actually given

in this case.

Most of all, it cannot be squared with fundamental fairness. If
indeed this was an accidental shooting, as the prosecutor herself recognized
jurors could find, then petitioner is serving time for a crime that has not

existed in California since the Chun decision in 2009. An Order to Show
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Cause should issue.

DATED: November 25, 2020 Respectfully submitted,

CLIFF GARDNER

By:_/s/Cliff Gardner
Cliff Gardner
Attorney for Petitioner?

2. When an appellate court denies a Petition for Writ of Habeas corpus
there are two procedural vehicles available to seek relief in this Court: a
Petition for Review and a new Petition for Writ of Habeas Corpus. (/n re
Reed (1983) 33 Cal.3d 913, 918, n.2.) If the appellate court has published
its decision denying the writ, the preferred method is by a Petition for
Review. (See In re Michael E. (1975) 15 Cal.3d 183, 193, n.15.)

Here, although the appellate court denied relief by departing from
the published decisions in Offley and Lucero, it did not publish the decision.
(But see California Rule of Court 8.1105, subdivision (c)(5) [providing that
an opinion should be published if it “addresses or creates an apparent
conflict in the law.”].) Because the appellate court’s decision is
unpublished, it may technically not meet the criteria for seeking relief via a
Petition for Review. (See, e.g., B.B. v. County of Los Angeles (2020) 10
Cal.5th 1, 6 [granting review to resolve a split among published decisions];
ZB, N.A. v. Superior Court (2019) 8 Cal.5th 175, 184 [same]; Beal Bank,
SSB v. Arter & Hadden, LLP (2007) 42 Cal.4th 503, 507 [same]; Brodie v.
Workers' Comp. Appeals Bd. (2007) 40 Cal.4th 1313, 1319; [same]; People
v. Camarella (1991) 54 Cal.3d 592, 595 [same]; People v. Bouzas (1991) 53
Cal.3d 467, 469 [same].)

But this should not mean the case is beyond this Court’s reach.
While error correction may not the purview of a Petition for Review, it
certainly is the purview of a Petition for Writ of Habeas Corpus.
Accordingly, that is the route petitioner has pursued here.
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CERTIFICATE OF COMPLIANCE

Pursuant to California Rules of Court 8.384(a) and 8.204(c), I certify
that the accompanying Petition for Writ of Habeas Corpus is 1.5 spaced,
that a 13 point proportional font was used, and that there are 3,655 words in
the petition and the supporting memorandum of points and authorities is 1.5
spaced, that a 13 point proportional font was used, and that there are 3,415

words in the memorandum.

Dated: November 25. 2020. /s/Cliff Gardner
CIiff Gardner
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IN THE SUPREME COURT
OF THE STATE OF CALIFORNIA

IN RE TYREE FERRELL,

Petitioner,

On Habeas Corpus.
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No.

Court of Appeal Case
No. B303028

Superior Court (Los
Angeles) BA212763

EXHIBITS IN SUPPORT OF PETITION FOR WRIT OF HABEAS CORPUS
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DECLARATION OF TYREE FERRELL
I, Tyree Ferrell, declare:

1. I am the petitioner in this case. In 1999, I was charged with the shooting
death of my friend Lawrence Rawlings. I pled not guilty and was tried by a jury. I was
convicted of second degree murder. Iwas indigent at trial and on appeal. I had appointed
counsel at both trial and on appeal. [ have been in state prison since my conviction was

affirmed on appeal in 2004. I am still indigent.

2. In January 2019 I received a letter from Cliff Gardner who was my
appointed appcllaf_e lawyer on appeal. In that letter Mr. Gardner advised me that he had
looked at the brief he ‘wrote in my casé on appeal- and he théugi’xt I'n;ight' have a claim
under a Supreme Court case called People v. Chun. He asked me to send him a copy of

my record on appeal and told me he would help me for free.

3. Because I am indigent, it took me a few week to be able to send Mr.

Gardner the trial record materials I still had in the case. 1did so on January 25, 2019.

4, Until Mr. Gardner contacted me in January 2019, I had never heard of the
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EXHIBIT F

(See Separate Attachments)
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-- a violation of Penal Code section 246.3. Relying on this instruction during closing
argument, the prosecutor told jurors they could convict of second degree murder even if

they agreed with the defense theory that the shooting was an accident.

Jurors rejected the prosecutor’s theory of first degree murder, unanimously
acquitting of first degree murder. But jurors convicted of second degree murder. The
court sentenced Mr. Ferrell to 40 years-to-life in state prison -- 15 years to life for the
second degree n:;urder conviction and an additional 23 years-to-life for a gun use

enhancement found true by the jury.

On appeal, Mr. Ferrell contended that reversal was required because second degree
felony murder could not properly be premised on a violation of section 246.3. In its 2004
opinion affirming the conviction this Court rcjectéd the claim, noti'ﬁ;s_;; that the state
supreme court had just issued its opinion in People v. Robertson (2004) 34 Cal.4th 156,

explicitly rejecting the very same claim.

It turns out, however, that Mr. Ferrell was right. Years after the Robertson
opinion, the Supreme Court overruled Robertson and held that second degree felony
murder could nof be premised on a violation of section 246.3 after all. (People v. Chun

(2009) 45 Cal.4th 1172, 1200.) For the reasons discussed below, this Court should

787
797

e e i i 64 A 0 2 By Mad




798



affirmed the murder conviction rejecting petitioner’s argument that “second degree felony
murder cannot be predicated on a violation of section 246.3, willful discharge of a firearm
in a grossly negligent manner.” (People v. Ferrell (2004) 2004 WL, 2153630 at * [,
attached as Exhibit A.) Petitioner filed a timely Petition for Review in the California
Supreme Court which was denied on December 22, 2004 with Justices Kennard and
Moreno voting for review. (People v. Ferrell, 129037, Order of December 22, 2004,

attached as Exhibit B.)

Iv.
No other petitions for writ of habeas corpus have been filed in state court.
Petitioner has no adequate remedy at law for presentation of these claims because his

conviction and sentence were previously affirmed on appeal.

V.

The claim presented in this Petition is properly cognizable on habeas corpus,
because it is based on an intervening change in substantive California homicide law -- the
California Supreme Court’s opinion in People v. Chun (2009) 45 Cal.4th 1172, Chun
applies retroactively to cases such as this in which the appeal was final before 2009, (See,
e.g., In re Hansen (2014) 227 Cal.App.4th 906; In re Lucero (2011) 200 Cal.App.4th 38,

46.)
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Review in this Court is appropriate for three separate reasor;s. First, this Court is
better suited than a trial court to assess whether the Chun error requires reversal.
Determination of the prejudicial effect of the error requires application of the Caapman
prejudice standard to an unauthorized theory of liability. That is an inquiry better suited
to an appellate court, because this Court commonly conducts that same analysis in
assessing instructional errors on appeal. Second, this Court has ready access to the
substantial record on appeal. Finally, as discussed in the attached Memorandum of Points
and Authorities, the Court’s prior appellate opinion in this case reached a factual

conclusion directly relevant to the issue presented in this Petition.

CLAIM FOR RELIEF -

Petitioner’s judgment of conviction has been unlawfully and unconstitutionally
imposed in violation of his constitutional rights as guaranteed by the state constitution as
well as the Fifth, Sixth, Eighth and Fourteenth Amendments to the United States
Constitution. At trial, jurors were presented with a theory of second-degree murder which
does not exist under state law. Jurors were instructed they could rely on petitioner’s
violation of Penal Code section 246.3 as the predicate for a second degree murder

conviction. As more fully set out in his accompanying Memorandum of Points and

790
800




Authorities, petitioner’s coaviction of second-degree murder is legally unauthorized and
violates state and federal due process because this precise theory of second degree felony
murder has been squarely repudiated as the basis for murder liability. Because jurors
were given an invalid theory of second degree murder, and the record does not establish
beyond a reasonable doubt that the jury convicted him of that offense on any valid
alternative basis, petitioner is entitled to a writ of habeas corpus. The following facts now

known to petitioner support this claim for relief:

A.  The state charged petitioner Tyree Ferrell with the July 12, 1999
murder of his boyhood friend Lawrence Rawlings. (1 CT 48.) The
state added an allegation that Mr, Ferrell used a firearm in violation
of sections 12022.53, subdivision (d). (I CT 48.) At the time of the

chargedshoohng Mr .Ferrel.llwa; 18 yearsold l (.2“R'I‘ 282) -

B.  Mr. Ferrell pled not guilty and had a jury trial in May of 2003.

C.  Prior to trial, Mr. Ferrell voluntarily waived his Miranda rights and
spoke with police, telling them what happened on July 12, 1599. (1

CT L10-116;2 RT 260-261, 264.) At trial, this pre-trial statement to

police was introduced into evidence. (RT 258.)
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Tyree Ferrell and Lawrence Rawlings were boyhood friends and
both were members of a local gang known as AFC. (L CT 114-115.)
On July 12, 1999 AFC arranged for a fist fight with another gang —
40 Piru — to resolve a gambling dispute. (1 CT [10;2 RT 264.) Mr.
Rawlings was involved in the fight. (1 CT 114-115.) During the
fight, Mr. Ferrell saw that Lawrence was in trouble; to stop the fight
he (Mr. Ferrell) then fired a gun into the air, (I CTI11-112;2 RT
260, 264.) When he brought his arm down, the gun accidentally

went off a second time. (1 CT 111-115;2 RT 264-265.)

Realizing that Lawrence had been shot, Tyree dropped the gun, and
ran toward Lawrence who was lying on the ground, and held his

friend in bis arms as he was dying, (I CT 111-115;2 RT 264-265)

Eyewitness Henry Keith testified, confirming Mr. Ferrell's aécount.
Mr, Keith was also an AFC member and was fighting along side Mr.
Rawlings that day. (2 RT 327-328.) A member of 40 Piru had M.
Rawlings on his knees. (2 RT 334-335.) Mr. Keith heard a gunshot.
(2 RT 340, 356, 359.) He saw Mr. Ferrell holding his arm straight

up and firing into the air. (2 RT 341-342.) As M. Ferrel!’s arm
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came down, the gun went off again. (2 RT 343.) Mr, Keith saw that
Mr. Rawlings had been shot. (2 RT 344.) Mr. Ferrell ran to Mr,

Rawlings, leaned over him and said “I didn’t mean it.” (2 RT 343.)

The state called two eyewitnesses -- Cussondra Davis (Mr.
Rawlings’ girlfriend) and Latesha Rawlings (Mr. Rawlings’ cousin).
(1 RT 90, 140.) They confirmed there was a fist fight between AFC
and 40 Piru on July 12, 1999 and that Mr. Ferrell, Mr. Rawlings and
Mr: Keith were all involved. (1 RT 94, 96, 103, 136, 147, 151, 153,
157.) They confirmed that Mr. Ferrell dropped his gun immediately
after the second shot, (1 RT 102, 153, 168.) Latesha Rawlings
confirmed that Mr. Ferrell then ran to Mr. Rawlings’ side,

‘ ..Aexclaimi.lnlg. th-a.t- “hé Waé sorry[and]he didn’t mean t.l; do it.’; (l- BRI |
153, 171.) But neither witness recalled Mr. Ferrell pointing his gun
in the air for ths first shot; instead, they recalled he held his gun

“sideways” and towards the crowd of people. (1 RT 98-100, 151.)

Jurors were instructed on first degree premeditated murder. (3 RT
431.) Jurors were instructed on three different theories of second

degree murder: (1) an unlawful killing with express malice but no
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premeditation, (2) an unlawful killing with implied malice and (3) an
unlawful killing “whether intentional, unintentional or accidental”
occurring during the willful discharge of a firearm with gross
negligence in violation of Penal Code section 246.3. (3 RT 432-
435)

L In closing argument, the prosecutor first urged jurors to convict of
first-degree murder. (3 RT 382.) Alternatively, the prosecutor urgad
jurors to cenvict of second-degree murder. The prosecutor told
jurors they could rely on the felony murder theory they had been
given:

.T_h.ere is sééond—degree feiony murder, whicﬁ ﬁan get you a
conviction for second-degree murder. This is an abbreviation
of the much more detailed instruction that her honor will give
you, You need to find there was an unlawful killing which
could have been intentional, unintentional and even
accidental, during the commission of a felony, in this case,
discharging a firearm. (3 RT 382.)

If you find that the defendant discharged a firearm with the
specific intent to discharge that firearm, even if the killing

was unintentional or accidental, that too is second-degree
murder. (3 RT 383.)

J. During deliberations jurors asked the court for “a definition of
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unlawful killing as it relates to murder.” (3 RT 462.)

The jury unanimously acquitted of first-degree murder. (3 RT 470.)
Jurors rendered a general verdict finding Mr. Ferréll guilty of
second-degree murder. (3 RT 471.) The general verdict .did not
specify which of the three theories of second-degree murder had

been relied on. (3 RT 471.)

On appeal, Mr. Ferrell contended that reversal was required because
“second degree felony murder cannot be predicated on a violation of
section 246.3, unlawful discharge of a firearm.” (People v. Ferrell,
supra, 2004 WL 2153630 at * 1) This Court correctly recognized
d ‘Ehat‘ if jtirors--réﬁe;d éﬁ-the Eélo;ly ;:;1;-1r<ier tb.eory,theywouldhave o
been relieved of the ob[i:gation to find either express or implied
malice. (People v. Ferrell, supra, 2004 WL 2153630 at * 4.) Bound
by the then-recent Supreme Court decision in People v. Robertson,
(2004) 34 Cal.4th 156 this Court rejected Mr, Ferrell’s argument,.

Holding that “section 246.3 can be the predicate offense to felony

murder.” (Id. at* [.)

1

795
805




M.

Since this Court affirmed the conviction, the law has changed. In
People v. Chun (2009) 45 Cal.4th 1172 the Supreme Court overruled
Rovbertson and held that a felony murder conviction could not be
premised on a violation of section 246.3, willful discharge of a
firearm in a grossly negligent manner. Consequently, to be liable for
second degree murder, the jury here would have had to find beyond a
reasonable doubt that defendant harbored either express or implied
malice. This was the precise factual inquiry this Court recognized
that jurors did not have to make in this case precisely because of the
felony murder option. (People v. Ferrell, supra, 2004 WL 2153630

at *4.)

Becaus.e the California Supl;eme Court has now held that second-

degree felony murder may not be premised on a violation of section
246.3, the submission of that theory tot he jury here was

unauthorized under California law.

The submission of felony murder to this jury also violated
petitioner’s Fourteenth Amendment right to due process and his

Sixth Amendment right to jury trial by allowing a second-degree
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murder conviction on an unauthorized theory of liability and by
relieving the jurors of finding all the elements of the authorized

bases for second-degree murder.

As the Supreme Court has explained, “When a trial court instructs a
jury on two theories of guilt, one of which was legally correct and
one legally incorrect, reversal is required unless there is a basis in the
record to find that the verdict was based on a valid ground.
Defendant’s first degree murder conviction must be reversed unless -
we conclude beyond a reasonable doubt that the jury based its verdict
on the legally valid theory that defendant directly aided and abetted
the premeditated murder.” (People v. Chiu (2014) 59 Cal.4th 155,

167)

The erroneous submission 'of a felony-murder theory cannot be found
harmless in this case. Nothing in the record indicates jurors
convicted petitioner of second-degree murder on a valid ground.
None of the verdicts or enhancement findings required jurors to find
express or implied malice as required for second-degree murder

liability outside the context of felony murder.

3
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% Because the record does not establish beyond a reasonable doubt that
the jury convicted petitioner on a legally authorized ground, the
conviction of second-degree murder cannot stand. This Court should

issue an Order to Show Cause.

FACTS RELEVANT TO TIMELINESS
IX.
The Petition for Writ of Habeas Corpus is timely. The following facts now known

to petitioner support this claim:

A.  Petitioner incorporates by reference each of the factual allegations in
Parggraphs [-VI above, as well as each factual allegétion in the
accompanying Memorandum of Points and Authorities.

3

B.  Petitioner was indigent at trial and was represented by the Public
Defendar’s Officer. (1 CT 53.) After petitioner was convicted, he
appealed his conviction. Petitioner was indigent on appeal and was
represented by appointed counsel. (People v. Ferrell, B163679,

Docket Sheet, attached as Exhibit C.)
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This Court affirmed the conviction in 2004. Petitioner has been
incarcerated in state prison since his sentencing and remains
indigent, (Declaration of Tyree Ferrell (“Ferrell Declaration”), para.

1, attached as Exhibit D.)

Chun was decided in June of 2009. On December 28, 2018 the
attorney who represented petitioner in his 2004 appeal happened to
come across an electronic version of the opening brief he had
prepared in petitioner’s case. (Declaration of Cliff Gardner
(“Gardner Declaration”) at para 2.) Counsel noted that the issue
raised in that brief was the same issue which the Supreme Court had
decided in Chun, years after the appeal in petitioner’s case was final.
B (Gardner 7]5@c1.ar‘a;t-i6n a;t -pafa. 2.) m’fhat s;arﬁe day cbu;;:;sél-»vro.té. -
petitioner a letter, suggesting that he might have an issue under Chun
and offering to prepare a Petition for Writ of Habeas Corpus pro
bono if petitioner could send him a copy of his trial record. (Gardner
Declaration at para 2.) Petitioner responded in January 2019,
sending a copy of those portions of the record he still had. (Gardner
Declaration at para. 3; Ferrell D.eclaration at para. 2-4.) Relying

entirely on volunteer counsel, petitioner has filed this petition as
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Cal.App.4th at 44-45; In re Wilson (2015) 233 Cal.App.4th 544.)

REQUEST FOR APPOINTMENT OF COUNSEL AND ISSUANCE OF ORDER
TO SHOW CAUSE
X.
A.  Petitioner has prepared and submitted this habeas corpus petition

with the assistance of volunteer counsel.

B.  Petitioner recognizes the that further development of these
arguments with reference to the specific circumstances of
petitioner’s case may be necessary. Petitioner therefore seeks
appointment of counsel. A reviewing court must appoint counsel on
a habeas petition#ﬁp(.m issuance of an order to show cause (O-S.(-f).
(In re Clark (1993) 5 Cal.4th 750, 780; Rules 4.431(c)(2) (superior

court), 8.385(f) (é.ppellate court).)

C.  The Court also has discretion to appoint counsel at an earlier stage in
the interest of justice. Petitioner respectfully ask this Court to
appoint counsel at the earliest opportunity to ensure full legal and

factual development of these claims with the assistance of counsel.
17
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WHEREFORE, petitioner prays that this Court:

1. Take judicial notice of the transcripts and court records in Peoplev.

Ferrell, B168679, and this Court’s 2004 opinion in the case;

2. Order respondent to file and serve a certified copy of the record on
appeal and issue an Order to Show Cause requiring the state to show cause why petitioner

is not entitled to the relief sought;

3. Appoint counsel at the earliest opportunity for all further

proceedings in this habeas proceeding;

4, Find this petition states a prima facie case for relief and issue an

Order to Show Cause returnable before this Court;
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VERIFICATION

I am the petitioner in this action. I declare under penalty of perjury under the laws
of the State of California that the foregoing allegations and statements are true and

correct.

DATED: 2-13-19 i Fussill

Tyrf?gF errell
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INTHE COURT OF APPEAL OF THE STATE OF CALIFORNIA

SECOND APPELLATE DISTRICT, DIVISION SIX

Inre

TYREE FERRELL,

On Habeas Corpus.

Case No. B303028

Los Angeles County Superior Court Case No. BA212763
The Honorable Marsha N. Revel, Judge

RETURN TO PETITION FOR WRIT OF -
HABEAS CORPUS

XAVIER BECERRA
Attorney General of California
LANCE E. WINTERS
Chief Assistant Attorney General
SUSAN SULLIVAN PITHEY
Senior Assistant Attorney General
JAIME L. FUSTER
Deputy Attorney General
JOSEPH P. LEE
Deputy Attorney General
State Bar No. 173820
300 South Spring Street, Suite 1702
Los Angeles, CA 90013
Telephone: (213) 269-6172
Fax: (916) 731-2122
E-mail: DocketingLAAWT@doj.ca.gov
Joseph.Lee@doj.ca.gov
Attorneys for Respondent
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CONCLUSION

For the reasons set forth above, as well ag in the attached

Memorandum of Points and Authorities which follows,

respondent requests this Court discharge the OSC issued June 9,

2020, and deny the petition for writ of habeas corpus.

Dated: July 6, 2020

Respectfully submitted,

XAVIER BECERRA

Attorney General of California
LANCE E. WINTERS

Chief Assistant Attorney General
SUSAN SULLIVAN PITHEY

Senior Assistant Attorney General
JAIME L. FUSTER

Deputy Attorney General

JOSEPH P. LEE
Deputy Attorney General
Attorneys for Respondent
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CONCLUSION

For the reasons set forth above, respondent requests this

Court discharge the OSC issued May 29, 2012, and deny the

petition for writ of habeas corpus.

Dated: dJuly 6, 2020

JPL:ir
LA2019505959
63405304.doc

Respectfully submitted,

XAVIER BECERRA

Attorney General of California
LANCE E. WINTERS

Chief Assistant Attorney General
SUSAN SULLIVAN PITHEY

Senior Assistant Attorney General
JAIME L, FUSTER

Deputy Attorney General

JOSEPH P. LEE
Deputy Attorney General
Attorneys for Respondent
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CERTIFICATE OF COMPLIANCE

I certify that the attached RETURN TO PETITION FOR
WRIT OF HABEAS CORPUS uses a 13 point Century
Schoolbook font and contains 2,379 words.

Dated: July 6, 2020 XAVIER BECERRA
Attorney General of California

JOSEPH P. LEE
Deputy Attorney General
Attorneys for Respondent
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DECLARATION OF ELECTRONIC SERVICE AND SERVICE BY U.S. MAIIL,
Case Name: In re Tyree Ferrell, on Habeas Corpus No.: B303028
I declare:

I am employed in the Office of the Attorney General, which is the office of a member
of the California State Bar, at which member’s direction this service is made. [ am
18 years of age or older and not a party to this matter. I am familiar with the
business practice at the Office of the Attorney General for collecting and processing
electronic and physical correspondence. In accordance with that practice,
correspondence that is submitted electronically is transmitted using the Court’s
TrueFiling system. Participants who are registered with TrueFiling will be served
electronically. Participants who are not registered with TrueFiling will receive
hard copies of said correspondence through the mail via the United States Postal
Service or a commercial carrier,

On _July 6, 2020, I caused the attached RETURN TO PETITION FOR WRIT OF
HABEAS CORPUS to be electronically served by transmitting a true copy via this
Court’s TrueFiling system to:

Cliff Gardner, Casetris@aol.com (Attorney for Appellant)

Because one or more of the participants in this case have not registered with the
Court’s TrueFiling system or are unable to receive electronic correspondence, on _
July 6. 2020, I placed a true copy thereof enclosed in a sealed envelope in the
internal mail collection system at the Office of the Attorney General at 300 South
Spring Street, Suite 1702, Los Angeles, CA 90013, addressed as follows:

Sherri R. Carter, Court Executive Officer / Clerk
Los Angeles County Superior Court

for delivery to: Hon. Marsha N. Revel, Judge
111 North Hill Street

Los Angeles, CA 90012

I also served the attached RETURN TO PETITION FOR WRIT OF HABEAS
CORPUS by transmitting a true copy via electronic mail using my e-mail address
as irene.rangel@doj.ca.gov to:
Gretchen Ford California Appellate Project
Deputy District Attorney CapDocs@lacap.com

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct and that this declaration was executed on _July 6,
2020, at Los Angeles, California.

s/ Irene Rangel
Declarant

JPL:ir
LA2019505959
63405334.docx
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Filed 10/22/20 In re Ferrell CA2/6
NOT TO BE PUBLISHED IN THE OFFICIAL REPORTS

California Rules of Court, rule 8.1115(a), prohibits courts and parties from citing or |n_9 on opinions
not certified for publlcatlon or ordered publlshed exceﬂt as specified by rule 8. 11155_53/ his opinion
has not been certified for publication or ordered publls ed for purposes of rule 8.11

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
SECOND APPELLATE DISTRICT
DIVISION SIX
In re TYREE IRVIN 2d Crim. No. B303028
FERRELL, (Super. Ct. No. BA212763)

(Los Angeles County)
on Habeas Corpus.

Tyree Irvin Ferrell petitions for a writ of habeas corpus
claiming the jury was given an erroneous felony murder
instruction along with valid instructions on two other theories of
second degree murder. We conclude the error was harmless
beyond a reasonable doubt and deny the petition.

FACTS
Underlying Trial

Farrell was charged with first degree murder of Lawrence
Rawlings (Pen. Code,! § 187, subd. (a)), plus a firearm
enhancement pursuant to section 12022.53, subdivision (d).

1 All statutory references are to the Penal Code.
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Ferrell and Rawlings were friends and members of the “All
For Crime” (AFC) gang. On July 12, 1999, AFC and another local
gang “40 Piru” got into a fist fight over a gambling debt. Ferrell,
Rawlings, and another AFC member, Henry Keith, participated
in the fight. Rawlings’s girlfriend, Cussondra Davis, and his
cousin, Latesha Rawlings, saw the fight.

After the fight was over, Davis saw Ferrell shoot in the
direction of the 40 Piru gang members. Davis dropped to the
ground and saw Ferrell fire a second shot. When she looked
down the street, she saw Rawlings lying on the ground with blood
coming from his head. Ferrell dropped the gun and fled.

Latesha Rawlings gave testimony similar to Davis’s, except
she testified, “As [Ferrell] was shooting, his hand was going all
kind of ways, like he couldn’t handle the gun. ... [H]is hand
wasn’t like he had control of the gun. ...”

Ferrell fled to Missouri. Eventually the police arrested him
there. He waived his Miranda rights and talked to the police.
(Miranda v. Arizona (1966) 384 U.S. 436.) He said that on July
12, 1999, he was with members of his gang and members of the
40 Piru gang. They got into a fight. He said he shot once into the
air to stop the fight. As he brought the gun down, it discharged
accidentally, hitting Rawlings.

Defense

Keith testified that he is a member of the AFC gang. He
participated in the fight on July 12, 1999. He heard a shot and
saw Ferrell holding a gun with his arm straight up in the air. As
Ferrell brought his gun down, Keith heard another shot. Keith
turned and saw Rawlings on the ground. Ferrell went to
Rawlings and said, “I didn’t mean it.” Then Ferrell left the area.

Ferrell did not testify.
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Instructions and Verdict

The prosecution argued to the jury, and the jury was
instructed that it could convict Ferrell of second degree murder
on any one of three theories: 1) an unlawful killing with express
malice but no premeditation, 2) an unlawful killing with implied
malice, and 3) felony murder that occurred during the willful
discharge of a firearm with gross negligence in violation of
section 246.3.

The jury returned a general verdict of second degree
murder without specifying the ground. The jury also found that
in committing the murder, Ferrell personally and intentionally
discharged a firearm proximately causing death. (§ 12022.53,
subd. (d).) The trial court sentenced Ferrell to 15 years to life for
the murder, plus a consecutive 25 years to life for the firearm
enhancement.

APPEAL

On appeal, Ferrell argued that a violation of section 246.3
is not a proper predicate offense for felony murder. We rejected
the argument on the ground that in People v. Robertson (2004) 34
Cal.4th 156, our Supreme Court held that a violation of section
246.3 is a proper predicate offense for felony murder. We
affirmed Ferrell’s conviction. (People v. Ferrell (Sept. 27, 2004,
B168679) [nonpub. opn.].)

POST-APPEAL

In People v. Chun (2009) 45 Cal.4th 1172, our Supreme
Court reconsidered Robertson and held that a violation of section
246.3 is not a proper predicate offense for felony murder. Chun
has been held to be retroactive even to cases that are final on
appeal. (In re Hansen (2014) 227 Cal.App.4th 906, 920.)
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Ferrell filed a petition for a writ of habeas corpus in
superior court on the ground that the trial court erred in
instructing on felony murder. The superior court denied the
petition as untimely and for failure to state a prima facie case.
Ferrell subsequently filed the instant petition in this court. We
1ssued an order to show cause.

Ferrell filed this petition 10 years after Chun was decided.
He claims he was unaware of Chun until December 2018 when
his former appellate counsel happened to come across the
opening brief he prepared in Ferrell’s appeal. The People do not
challenge the timeliness of the petition.

DISCUSSION

Ferrell contends that reversal of his second degree murder
conviction is required because the jury was improperly given a
felony-murder instruction.

Here the jury was properly instructed on two theories of
second degree murder, express malice and implied malice, but
improperly given a felony-murder instruction based on a violation
of section 246.3. Where a jury is instructed on both correct and
incorrect theories of guilt, reversal is required unless we conclude
beyond a reasonable doubt that the jury based it verdict on a
legally valid theory. (People v. Chiu (2014) 59 Cal.4th 155, 167.)

The People argue that the jury’s true finding that Ferrell
violated section 12022.53, subdivision (d) shows beyond a
reasonable doubt that the jury based its verdict on a correct legal
theory.

Section 12022.53, subdivision (d) provides for a consecutive
25-years-to-life enhancement for any person who in the
commission of a murder “personally and intentionally discharges
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a firearm and proximately causes great bodily injury . . . or death,
to any person other than an accomplice . ...”

The People argue that by finding Ferrell intentionally
discharged a firearm, the jury rejected his defense that he
accidentally fired the shot that killed Rawlings. The People
conclude that the jury necessarily based its verdict on one of the
two valid theories.

Ferrell does not contest that he personally and
intentionally discharged his firearm. But he claims he only
Iintentionally discharged it into the air. Ferrell argues the jury
could find both that he intentionally discharged his firearm into
the air and that the bullet that hit Rawlings was discharged
accidentally as a proximate cause of the intentional discharge
when he lowered the gun.

Included with the instruction on the elements of section
12022.53, subdivision (d), the jury was instructed on proximate
cause as follows: “A proximate cause of death is an act or
omission that sets in motion a chain of events that produces as a
direct, natural and probable consequence of the act or omission
the death and without which the death would not have occurred.”
(CALJIC No. 17.19.5.)

The proximate cause instruction requires the death be the
“direct, natural and probable consequence” of the act that caused
the death. Rawlings’s death was not the direct consequence of
Ferrell’s discharging his firearm into the air. His death was the
direct consequence of Ferrell’s shot parallel to the ground. In
finding the firearm allegation pursuant to section 12022.53,
subdivision (d) true, the jury necessarily found that Ferrell
intentionally fired the shot that killed Rawlings. There is no
reasonable doubt that the jury based its verdict on a valid theory.
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Ferrell points out that in our opinion on appeal we stated
the felony-murder instruction meant that the jury did not have to
consider whether he acted without malice. (People v Ferrell,
supra, B168679.) But in finding the section 12022.53,
subdivision (d) allegation to be true, there is no reasonable doubt
that the jury found Ferrell acted with at least implied malice.

Ferrell is not helped by People v. Bland (2002) 28 Cal.4th
313. In Bland, the defendant and a cohort shot into a car killing
the driver and wounding two passengers. It could not be
determined which shooter inflicted the harm. A jury convicted
the defendant of murder and two counts of attempted murder.
The jury also found true a firearm enhancement pursuant to
section 12022.53, subdivision (d). The trial court instructed the
jury on section 12022.53, subdivision (d), but failed to define
proximate cause. Our Supreme Court concluded the failure to
define proximate cause was harmless. It reasoned that although
it could not be determined which shooter inflicted the actual
injuries, proximate cause does not require the defendant to inflict
an actual injury. Second, an uninstructed jury would interpret
“proximate cause” to have a narrower meaning than it does.
(Bland, at p. 338.)

Here, unlike Bland, the trial court instructed on the
definition of proximate cause. In addition, here there is no doubt
Ferrell inflicted the injury that killed Rawlings. He admitted so
to the police, and his defense witness so testified at trial.

Ferrell relies on People v. Offley (2020) 48 Cal.App.5th 588.
In Offley, gang members entered into a conspiracy to ambush a
vehicle believing its occupants were members of a rival gang. At
least three people fired shots into the vehicle, including
defendant. The defendant was convicted of murder and
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attempted murder, and the jury found a firearm enhancement
pursuant to section 12022.53, subdivision (d) to be true.
Subsequently, the Legislature changed the law to require proof of
personal malice aforethought for a murder conviction. (§ 188,
subd. (a)(3).) The defendant petitioned for relief under section
1170.95, establishing a procedure for vacating murder convictions
for defendants who could not have been convicted of murder
under the new law. Based on the jury’s section 12022.53,
subdivision (d) finding, the trial court summarily denied the
petition for failure to state a prima facie case. The Court of
Appeal reversed. The court held, “Because an enhancement
under section 12022.53, subdivision (d) does not require that the
defendant acted either with the intent to kill or with conscious
disregard to life, it does not establish that the defendant acted
with malice aforethought.” (Offley, at p. 598.)

We respectfully disagree with Offley. Under these facts,
section 12022.53, subdivision (d) leads the Offley court to the
wrong conclusion. It strains our credulity to believe that gang
members shooting into a car containing rival gang members were
not acting with at least implied malice. Similarly, here, Ferrell
brought a gun to a gang fight and used it. It strains credulity
beyond all reason to believe he did not act with at least implied
malice.
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DISPOSITION
The order to show cause is dissolved and the petition for a

writ of habeas corpus is denied.
NOT TO BE PUBLISHED.

GILBERT, P. J.
We concur:

YEGAN, J.

PERREN, J.
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Terry A. Bork, Marsha N. Revel, Judges

Superior Court County of Los Angeles

Tyree Ferrell, in pro. per.; Cliff Gardner, under
appointment by the Court of Appeal, for Petitioner.

Xavier Becerra, Attorney General, Lance E. Winters, Chief
Assistant Attorney General, Susan Sullivan Pithey, Assistant
Attorney General, Jaime L. Fuster and Joseph P. Lee, Deputy
Attorneys General, for Respondent.
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does not exist under state law. Jurors were instructed they could rely on petitioner’s
violation of Penal Code section 246.3 as the predicate for a second degree murder
conviction. As more fully set out in his accompanying Memorandum of Points and
Authorities, petitioner’s conviction of second-degree murder is legally unauthorized and
violates state and federal due process because this precise theory of second degree felony
murder has been squarely repudiated as the basis for murder liability. Because jurors
were given an invalid theory of second degree murder, and the record does not establish
beyond a reasonable doubt that the jury convicted him of that offense on any valid
alternative basis, petitioner is entitled to a writ of habeas corpus. The following facts now

known to petitioner support this claim for relief:

A.  The state charged petitioner Tyree Ferrell with the July 12, 1999

murder of his boyhood friend Lawrence Rawlings. (1 CT 48.) The

state added an allegation that Mr. Ferrell used a firearm in violation

of sections 12022.53, subdivision (d). (1 CT 48.) At the time of the

charged shooting Mr. Ferrell was 18 years old. (2 RT 282.)

B. Mr. Ferrell pled not guilty and had a jury trial in May of 2003.

59 Prior to trial, Mr. Ferrell voluntarily waived his Miranda rights and
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spoke with police, telling them what happened on July 12, 1999. (1
CT 110-116; 2 RT 260-261, 264.) At trial, this pre-trial statement to

police was introduced into evidence. (RT 258.)

Tyree Ferrell and Lawrence Rawlings were boyhood friends and
both were members of a local gang known as AFC. (1 CT 114-115.)
On July 12, 1999 AFC arranged for a fist fight with another gang —
40 Piru — to resolve a gambling dispute. (1 CT 110; 2 RT 264.) Mr.
Rawlings was involved in the fight. (1 CT 114-115.) During the
fight, Mr. Ferrell saw that Lawrence was in trouble; to stop the fight
he (Mr. Ferrell) then fired a gun into the air. (1 CTI11-112;2 RT
260, 264.) When he brought his arm down, the gun accidentally

went off a second time. (1 CT 111-115; 2 RT 264-265.)
Realizing that Lawrence had been shot, Tyree dropped the gun, and
ran toward Lawrence who was lying on the ground, and held his

friend in his arms as he was dying. (1 CT 111-115; 2 RT 264-265.)

Eyewitness Henry Keith testified, confirming Mr. Ferrell’s account.

Mr. Keith was also an AFC member and was fighting along side Mr.
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was unintentional or accidental, that too is second-degree
murder. (3 RT 383.)

During deliberations jurors asked the court for “a definition of

unlawful killing as it relates to murder.” (3 RT 462.)

The jury unanimously acquitted of first-degree murder. (3 RT 470.)
Jurors rendered a general verdict finding Mr. Ferrell guilty of
second-degree murder. (3 RT 471.) The general verdict did not
specify which of the three theories of second-degree murder had

been relied on. (3 RT 471.)

On appeal, Mr. F errell contended that reversal was required because
“second degree felony murder cannot be predicated on a violation of
section 246.3, unlawful discharge of a firearm.” (People v. Ferrell,
supra, 2004 WL 2153630 at * 1.) This Court correctly recognized
that if jurors relied on the felony murder theory, they would have
been relieved of the obligation to find either express or implied
malice. (People v. Ferrell, supra, 2004 WL 2153630 at * 4.) Bound
by the then-recent Supreme Court decision in People v. Robertson,

(2004) 34 Cal.4th 156 this Court rejected Mr. Ferrell’s argument,.
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Holding that “section 246.3 can be the predicate offense to felony

murder.” (/d. at * 1.)

Since this Court affirmed the conviction, the law has changed. In
People v. Chun (2009) 45 Cal.4th 1172 the Supreme Court overruled
Rovbertson and held that a felony murder conviction could not be
premised on a violation of section 246.3, willful discharge of a
firearm in a grossly negligent manner. Consequently, to be liable for
second degree murder, the jury here would have had to find beyond a
reasonable doubt that defendant harbored either express or implied
malice. This was the precise factual inquiry this Court recognized
that jurors did not have to make in this case precisely because of the
felony murder option. (People v. Ferrell, supra, 2004 WL 2153630

at*4)

Because the California Supreme Court has now held that second-
degree felony murder may not be premised on a violation of section
246.3, the submission of that theory tot he jury here was

unauthorized under California law.
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The submission of felony murder to this jury also violated
petitioner’s Fourteenth Amendment right to due process and his
Sixth Amendment right to jury trial by allowing a second-degree
murder conviction on an unauthorized theory of liability and by
relieving the jurors of finding all the elements of the authorized

bases for second-degree murder.

As the Supreme Court has explained, “When a trial court instructs a
jury on two theories of guilt, one of which was legally correct and
one legally incorrect, reversal is required unless there is a basis in the
record to find that the verdict was based on a valid ground.
Defendant’s first degree murder conviction must be reversed unless
we conclude beyond a reasonable doubt that the jury based its verdict
on the legally valid theory that defendant directly aided and abetted
the premeditated murder.” (People v. Chiu (2014) 59 Cal.4th 155,

167.)

The erroneous submission of a felony-murder theory cannot be found
harmless in this case. Nothing in the record indicates jurors

convicted petitioner of second-degree murder on a valid ground.
14
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None of the verdicts or enhancement findings required jurors to find
express or implied malice as required for second-degree murder

liability outside the context of felony murder.

S. Because the record does not establish beyond a reasonable doubt that
the jury convicted petitioner on a legally authorized ground, the
conviction of second-degree murder cannot stand. This Court should

issue an Order to Show Cause.

FACTS RELEVANT TO TIMELINESS
VIII.
The Petition for Writ of Habeas Corpus filed in this Court in March of 2019, and
transferred to the Superior Court, was timely. The following facts now known to

petitioner support this claim:

A.  Petitioner incorporates by reference each of the factual allegations in
Paragraphs I-VII above, as well as each factual allegation in the

accompanying Memorandum of Points and Authorities.

B. Petitioner was indigent at trial and was represented by the Public
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Defender’s Officer. (1 CT 53.) After petitioner was convicted, he
appealed his conviction. Petitioner was indigent on appeal and was
represented by appointed counsel. (People v. Ferrell, B168679,

Docket Sheet, attached as Exhibit C.)

This Court affirmed the conviction in 2004. Petitioner has been
incarcerated in state prison since his sentencing and remains
indigent. (Declaration of Tyree Ferrell (“Ferrell Declaration”), para.

1, attached as Exhibit D.)

Chun was decided in June of 2009. On December 28, 2018 the
attorney who represented petitioner in his 2004 appeal happened to
come across an electronic version of the opening brief he had
prepared in petitioner’s case. (Declaration of Cliff Gardner
(“Gardner Declaration”) at para 2, attached as Exhibit E.) Counsel
noted that the issue raised in that brief was the same issue which the
Supreme Court had decided in Chun, years after the appeal in
petitioner’s case was final. (Gardner Declaration at para. 2.) That
same day counsel wrote petitioner a letter, suggesting that he might

have an issue under Chun and offering to prepare a Petition for Writ
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of Habeas Corpus pro bono if petitioner could send him a copy of his
trial record. (Gardner Declaration at para 2.) Petitioner responded in
January 2019, sending a copy of those portions of the record he still
had. (Gardner Declaration at para. 3; Ferrell Declaration at para. 2-
4.} Relying entirely on volunteer counsel, petitioner has filed this
petition as soon as practicable. (Ferrell Declaration at para. 4.) The
original Petition for Writ of Habeas Corpus was filed in this Court in
March of 2019 — less than three months after petitioner had been

informed of the Chun decision.

Until receiving counsel’s letter of December 28, 2018, petitioner was
unaware of the Chun decision and unaware of its potential impact on
his case. At the time of petitioner was incarcerated for this offense
he had a 10™ grade education. He had and has no training in the law,
in appellate procedure or in habeas procedure. Until hearing from
former appellate counsel in January 2019, petitioner was unaware
there was favorable case law undercutting the basis for his

conviction. (Ferrell Declaration at para. 4.)

Any delay in counsel’s filing this petition is counsel’s alone and
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issuance of an order to show cause (OSC). (In re Clark (1993) 5
Cal.4th 750, 780; Rules 4.451(c)(2) (superior court), 8.385(f)

(appellate court).)

C.  The Court also has discretion to appoint counsel at an earlier stage in
the interest of justice. Petitioner respectfully ask this Court to
appoint counsel at the earliest opportunity-to ensure full legal and

factual development of these claims with the assistance of counsel.

WHEREFORE, petitioner prays that this Court:

L. Take judicial notice of the transcripts and court records in People v.

Ferrell, B168679, and this Court’s 2004 opinion in the case;

2. Order respondent to file and serve a certified copy of the record on

appeal and issue an Order to Show Cause requiring the state to show cause why petitioner

is not entitled to the relief sought;

3. Appoint counsel at the earliest opportunity for all further
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STATEMENT OF THE CASE

On January 2, 2002, the Los Angeles County district attorney filed a two-count
information against Tyree Ferrell. (1 CT 48.)' At the time petitioner was arrested for this
offense (and until today) petitioner had a 10® grade education, no training in the law, in

appellate procedure or in habeas procedure. (Ferrell Declaration at para. 4.)

Count one charged Mr. Ferrell with a July 12, 1999, murder in violation of Penal
Code section 187. (1 CT 48.) This count added an allegation that Mr. Ferrell used a
firearm in violation of sections 12022.53, subdivision (d). (CT 48.) Count two charged
Mr. Ferrell with a June 25, 1999, assault in violation of section 245, subdivision (a)(2).

(1 CT 49.) Mr. Ferrell pled not guilty. (CT 51.)

Opening statements began on May 19, 2003. (1 CT 101.) The state rested its case-
in-chief on May 22, 2003. (1 CT 117.) The court instructed jurors they could convict Mr.
Ferrell of second degree felony murder if they found the killing occurred during a
violation of section 246.3, the willful discharge of a firearm in a grossly negligent

manner. (3 RT 434-435.)

: “CT” refers to the Clerk’s Transcript on Appeal. “RT” refers to the
Reporter’s Transcript. For the Court’s convenience, Mr. Ferrell has attached a copy of
the record on a CD as Exhibit F.
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The jury began its deliberations on May 27, 2003. (1 CT 121.) On May 29, 2003,
jurors convicted Mr. Ferrell of second degree murder and found the firearm use
allegations true. (3 RT 471.) They also found him guilty in connection with the count

two assault. (3 RT 472.)

The trial court imposed a 15 year-to-life term on the count one charge, then added
a 25 year-to-life term for the firearm allegation. (3 RT 479.) The court then added a

concurrent upper term of four years on the count two offense. (3 RT 479.)

On appeal, defendant contended that reversal of the murder charge was required
because second degree felony murder could not properly rest on a violation of section
246.3. In an unpublished opinion dated September 27, 2004, this Court recognized that
“Ferrell contends second degree felony murder cannot be predicated on a violation of
section 246.3, willful discharge of a firearm in a grossly negligent manner.” (People v.
Ferrell (2004) 2004 WL 2153630, at *1, attached as Exhibit A.) The Court rejected that
claim, noting that “after the parties briefed this appeal” the Supreme Court decided
People v. Robertson (2004) 34 Cal.4th 156 and “recently decided section 246.3 can be the

predicate offense to felony murder.” (/bid.)

In People v. Chun (2009) 45 Cal.4th 1172 the Supreme Court specifically
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STATEMENT OF FACTS

Tyree Ferrell was charged with a July 1999 homicide. At the prosecutor’s request,
jurors were given a second-degree felony-murder theory of culpability premised on a
felony violation of Penal Code section 246.3 -- willful discharge of a firearm. Because a
felony violation of section 246.3 cannot serve as the predicate for a second degree felony

murder conviction, habeas relief is proper.

A.  The July 12, 1999 Homicide.

In July of 1999, Tyree Ferrell was 18 years old. (2 RT 282.) He lived with his
mother in Los Angeles on 41st Place. (1 RT 41, 49.) Across the street lived Ms. Ferrell’s
childhood friend, Valerie Golden along with her son Lawrence Rawlings. (1 RT 48, 76-

717.)

Ms. Ferrell and Ms. Golden grew up together in the neighborhood. (1 RT 67.)
They went to school together. (1 RT 67.) After they had children they lived across the
street from one another. (1 RT 41, 49.) They lived across the street from one another
until Ms. Ferrell died. (1 RT 67-68.) At that point, and because Tyree’s father had also

died, Tyree moved in with his grandmother. (1 CT 227; 1 RT 67-68.)
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Tyree and Lawrence grew up together as well. (1 RT 31.) Because Lawrence was
four years old than Tyree, he acted as an older brother and always “looked out for” Tyree.
(1 RT 31.) According to Ms. Golden, Lawrence and Tyree were the “best of friends.” (1

RT 52.) Tyree was “very respectful” and always treated Ms. Golden well. (1 RT 23.)

Yet on July 12, 1999, Tyree was charged with murder in the shooting death of
Lawrence Rawlings, his childhood friend and big brother figure. Because Tyree did not
deny the shooting, the only real issue for the jury to decide was his mental state at the

time of the shooting. On this issue, the parties presented vastly different theories.

The state’s theory was that the shooting constituted a premeditated and malicious
killing -- first degree murder. The defense theory was entirely different: Tyree never
intended to shoot his childhood friend. On July 12, 1999, when Tyree saw Lawrence
getting beat up during a gang brawl he took out a gun and fired a shot into the air to stop
the fighting. (2 RT 264, 341-342.) A second shot accidentally went off; instead of
breaking up the fight, Lawrence was killed and the state charged Tyree with murder. (1

CT 48)

Prior to trial, Tyree voluntarily waived his Miranda rights and spoke with police,

telling them what happened on July 12, 1999. (1 CT 110-116; 2 RT 260-261, 264.) On
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that day, two local gangs -- “All For Crime” (“AFC”) and 40 Piru -- arranged a fist-fight
to settle a gambling dispute. (1 CT 110; 2 RT 264.) Both Tyree and Lawrence belonged
to AFC. (1 CT 114-115.) During the fight, Tyree realized that Lawrence was in trouble;
the 40 Piru gang member fighting Lawrence was “getting the best of him.” (1 CT 111-
112,) To stop the fight and make sure Lawrence was alright, Tyree fired a gun into the
air. (1 CT 111-112; 2 RT 260, 264.) When he brought his arm down, the gun
accidentally went off a second time. (1 CT 111-115; 2 RT 264-265.) Mr. Ferrell
immediately dropped the gun, and ran toward Lawrence who had been shot and was lying
on the ground. (I CT 111-115;2 RT 264-265.) Tyree held Lawrence in his arms as he

was dying. (1 CT 111-115;2 RT 264.)

At trial, this pre-trial statement to police was introduced into evidence. (2 RT
258.) To corroborate this statement, the defense called eyewitness Henry Keith to testify.
(2 RT 326.) Mr. Keith was also a member of AFC and was there at the fight between
AFC and 40 Piru on July 12, 1999. (2 RT 327-328.) Mr. Keith testified that at the time
of the shooting he was fighting along side Mr. Ferrell and Mr. Rawlings. (2 RT 327-
328.) Mr. Keith confirmed that a member of 40 Piru had Mr. Rawlings on his knees. (2
RT 334-335.) Shortly after and as the fighting continued, Mr. Keith and Mr. Rawlings
were side by side when Mr. Keith heard a gunshot. (2 RT 340, 356, 359.) According to

Mr. Keith, when he looked over he saw Mr. Ferrell holding his arm straight up and firing
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B.  The Theories Of Culpability Given To The Jury And The Prosecutor’s
Argument.

In accord with the prosecutor’s theory, the jury was instructed on first degree
premeditated murder. (3 RT 431-432.) As discussed above, however, the jury ultimately
rejected the prosecutor’s theory, unanimously acquitting of first degree murder. (3 RT

470.)

In connection with second degree murder, and as the prosecutor explained to the
jury during closing arguments, there were three different theories on which jurors had
been instructed. (3 RT 380.) The first theory was murder with express malice -- that is,
murde_r with an intent to kill but no premeditation. (3 RT 381.) The second theory was
implied malice muraer —- that is, murder ;arithout an intent to kill but with a disregard for
human life, such as by intentionally firing into a crowd. (3 RT 382.) The third theory
was felony murder, that is, “an unintentional, and even accidental [killing] during the

commission of a felony, in this case, discharging a firearm.” (3 RT 382.)

Jurors were instructed on each of these theories. (3 RT 432 [malice murder with
no premeditation]; 434 [implied malice murder]; 429, 434-435 [felony murder].) Under
the felony murder theory, jurors were told they could find Mr. Ferrell guilty of felony

murder by finding (1) he willfully discharged a firearm and (2) a killing resulted that was
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ARGUMENT

L. BECAUSE JURORS WERE GIVEN A THEORY OF CULPABILITY THAT NO
LONGER EXISTS UNDER STATE LAW, AN ORDER TO SHOW CAUSE
SHOULD ISSUE.

As noted above, jurors were instructed they could convict of second degree murder
by relying on a violation of section 246.3 as the predicate felony. (3 RT 429, 434-435.)
The prosecutor relied on this theory in her closing argument. (See, e.g., 3 RT 382, 383.)
The prosecutor told jurors they could convict of second degree felony murder even if they

believed that the shooting was accidental. (RT 382, 383.)

As discussed in Argument I-A below, this theory of felony murder culpability no
longer exists under state law. As discussed in Argument I-B below, because the verdicts
do not show that jurors resolved this case on a proper theory of second degree murder, an
Order to Show Cause should issue as to the second degree murder verdict in this case.
Finally, as discussed in Argument [-C the Superior Court’s ruling that the Petition is
untimely, and its alternate ruling that no prima facie case has been pled, are no bar to
issuance of an Order to Show Cause. In fact, the Petition was filed within three months
of the indigent and uncounseled petitioner becoming aware of the legal basis for the

claim. And petitioner’s continued incarceration based on a theory of culpability that does
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not exist under state law plainly states a prima facie case for relief.

A.  The California Supreme Court in People v. Chun Unequivocally Held That
Section 246.3 May Not Serve As The Predicate For A Felony Murder
Conviction.

As noted above, in his original appeal in this case Mr. Ferrell contended reversal
was required because “second degree felony murder cannot be predicated on a violation
of section 246.3, willful discharge of a firearm in a grossly negligent manner.” (People v.
Ferrell, supra, 2004 WL 2153630 at *1, attached as Exhibit A.) This Coﬁrt rejected the
claim in its 2004 opinion because in the then-recent Supreme Court decision of People v.
Robertson, supra, 34 Cal.4th 156 the Supreme Court had resolved the issue and “decided

section 246.3 can be the predicate offense to felony murder.” (1bid.)

In People v. Chun, supra, 45 Cal.4th 1172, the Supreme Court overruled
Robertson and explicitly held that a violation of section 246.3 could not serve as the
predicate for a second degree felony murder prosecution. -(Id. at p. 1200.) The Court
could not have been more clear in overruling Robertson: “[w]hen the underlying felony is
assaultive in nature, such as a violation of section 246 or 246.3, we now conclude that the
felony merges with the homicide and cannot be the basis of a felony-murder instruction.”

(Ibid.) In the years since Chun was decided, numerous courts have held it to be fully
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retroactive to cases like Mr. Ferrell’s, which were final on appeal before Chun was
decided. (See, e.g., In re Hansen (2014) 227 Cal.App.4th 906, 918-920; In re Lucero

(2011) 200 Cal.App.4th 38, 46.)

Here, the instructions given to jurors explicitly permitted them to convict of felony
murder based on a violation of section 246.3. (3 RT 429, 434-435.) Moreover not only
did the prosecutor explicitly rely on this theory in closing argument, but he told jurors that
as to the other theories presented, they did not have to unanimously agree on a theory of

second degree murder in order to convict. (3 RT 380, 382, 383, 384, 393, 409, 412.)

The jury returned a general verdict of guilt on the second degree murder charge.
(3 RT 471.) Thus, from the record itself, it is impossible to determine if 1 or all 12 jurors
relied on felony murder to convict based on a violation of section 246.3. What is clear,
however, is that pursuant to Chun, that theory of culpability simply no longer exists under
state law. It has not existed since 2009. Provision of this theory of culpability, and a

conviction based on such a theory, violated state law.

It also violated federal law. Conviction on a theory of liability which is invalid
violated Due Process. (See Fiore v. White (2001) 531 U.S. 225, 228 [a conviction on an

invalid legal theory violates due process even when the decision of the highest state court
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Pulido (2008) 555 U.S. 57, 58-61; People v. Chun, supra, 45 Cal.4th at p. 1201.)
Specifically, the erroneous instructions relieved the jury of the necessity of finding the
elements necessary for a conviction of second degree murder under a proper, non-felony-
murder theory -- that is, jurors did not necessarily find either that Mr. Ferrell (1)
intentionally shot with malice but without premeditation (which would support second
degree malice murder) or (2) intentionally shot with implied malice, that is, a conscious

disregard for human life (which would support implied malice murder).

As this Court properly noted in resolving the appeal, “the nature of felony murder”
is such that any juror relying on that theory “will be prevented from considering whether
[defendant] acted without malice.” (People v. Ferrell, supra, 2004 WL 2153630, at *4.)
The Court was entirely correct; the instructional error relieved jurors of the necessity of
finding either express or implied malice required for a proper conviction of second degree

murder outside the context of felony murder.

As with other federal constitutional errors, reversal is required under the Chapman
test unless the state can prove beyond a reasonable doubt that the error did not contribute
to the verdict. (Chapman v. California (1967) 386 U.S. 18; see People v. Chiu (2014) 59
Cal.4th 155, 167; People v. Chun, supra, 45 Cal.4th at p. 1201.) Error under Chun can be

harmless only where the state establishes that the verdicts show the jury convicted on a
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valid theory of culpability. (People v. Chun, supra, 45 Cal.4th at p. 1201. Accord People

v. Chiu, supra, 59 Cal.4th at p. 167 ; People v. Guiton (1993) 4 Cal.4th 1116, 1128-1129.)

The record of this case leaves little doubt that the state cannot prove the Chun error
harmless. As an initial matter, and as discussed above, the prosecutor relied on the
second degree felony murder theory in closing argument. (3 RT 382.) And although
jurors were given other, legitimate theories of second degree murder, jurors were told
they did not have to agree on a theory of second degree murder in order to convict of the
crime. (3 RT 380, 384, 393, 409, 412.) Moreover, the prosecutor made clear jurors could
convict of second degree murder under the felony murder theory even if they acce;)ted the
defense theory that this was an entirely accidental shooting. (RT 382, 383.) Of course,
the prosecutor’s reliance on this improper theory in closing argument is vital to any

prejudice determination. (See People v. Powell (1967) 67 Cal.2d 32, 55-57; People v.

Cruz (1964) 61 Cal.2d 861, 868.)

In short, on this record the state will be unable to carry its burden of proving that
jurors relied on either of the two valid theories of second degree murder in reaching their
decision. (See e.g., People v. Smith (1984) 35 Cal.3d 798, 808 [trial court instructs jury
on both proper and improper theories of murder; held, reversal is required because “the

People cannot show that no juror relied on the erroneous instruction as the sole basis for
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finding defendant guilty of murder. In these circumstances it is settled that the error must
be deemed prejudicial.”’]; accord People v. Bejarano (2007) 149 Cal.App.4th 975, 992;
People v. Guiton (1993) 4 Cal.4th 1116, 1120; see also People v. Morris (1988) 46 Cal.3d
1, 24; People v. Boyd (1985) 38 Cal.3d 762, 770; People v. Cantrell (1973) 8 Cal.3d 672,
686; People v. Robinson (1964) 61 Cal.2d 373, 406.) To the contrary, just as this Court
noted in its 2004 opinion, provision of the second degree felony murder instructions made
it unnecessary for jurors to decide whether Mr. Ferrell harbored either express or implied

malice. An Order to Show Cause should issue.

L Because The Indigent And Uncounseled Petitioner Filed His Petition
Within Three Months Of Becoming Aware Of Chun, The March 4, 2019
Petition Was Timely.

California law does not contain a defined time limit within which a habeas petition

must be filed. Instead, the rule is flexible and provides that a habeas petition should be

. This habeas corpus petition is the proper vehicle for presentation and
consideration of petitioner’s claim under People v. Chun, supra, 45 Cal.4th 1172. Habeas
corpus is the appropriate procedural vehicle where an intervening opinion of the
California Supreme Court has disavowed one of the theories on which a defendant was
tried and convicted. (/n re Lucero, supra, 200 Cal.App.4th at pp. 43-44; In re Hansen,
supra, 227 Cal.App.4th at pp. 919-920.) An intervening “change in the law” represents a
well-established exception to the general rule barring habeas review of claims that were
either raised and rejected on a prior appeal or could have been raised on appeal. (Inre
Harris (1993) 5 Cal.4th 813, 841; see e.g., In re Coley (2012) 55 Cal.4th 524, 537; In re
Wilson (2015) 233 Cal.App.4th 544.)
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filed without “substantial delay.” (In re Robbins (1998) 18 Cal.4th 770, 780.)
“Substantial delay is measured from the time the petitioner or his or her counsel knew, or
reasonably should have known, of the information offered in support of the claim and the
legal basis for the claim.” (Ibid.) The facts supporting the claim, and the legal basis for

the claim are referred to as “triggering facts.” (Zbid.)

A petitioner may avoid a finding of substantial delay by alleging “facts showing
when information offered in support of the claim was obtained, and that the information
neither was known, nor reasonably should have been known, at any earlier time.” (/bid.)
Although there are no hard and fast rules, a delay of five months between discovery of
triggering facts and filing a petition is not considered substantial. (Compare In re
Stankewitz (1985) 40 Cal.3d 391 [finding no delay where petition filed a year and a half
after obtaining the operative declarations]; In re Robbins, supra, 18 Cal.4th at pp. 795-
796 [finding no delay where petition filed five months after discovery of triggering
facts.].) Indeed, in explaining the “substantial delay” rule to the United States Supreme
Court, the state conceded that “a 5-month window from the discovery of triggering facts
to the presentation . . . of the claim was a reasonable amount of time.” (Walker v. Martin,
No. 09-996, Oral Argument Transcript, 2010 WL 4818791 (U.S.) 10.) Where a
petitioner’s delay in learning the basis of a claim is due to prior counsel’s inadequate

representation, there is no substantial delay. (In re Clark (1993) 5 Cal.4th 750, 780.)
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Here, under the circumstances, petitioner presented his Petition in a timely fashion.
Petitioner is indigent. He was convicted in 2003 and given appointed counsel on appeal.
His appeal was affirmed in 2003. Chun was decided on March 30, 2009. At that point,

petitioner was an incarcerated, indigent prisoner without counsel.

Petitioner has received volunteer assistance from counsel in presenting and filing
this Petition. In December 2018 petitioner’s appointed appellate counsel came across a
copy of petitioner’s opening brief on appeal and realized -- from that brief -- that
petitioner might have a claim under Chun. (Declaration of Cliff Gardner (“Gardner
Declaration™) at para 2, attached as Exhibit E.) Counsel immediately wrote petitioner a
latter advising him of the Chun decision and offering to represent him pro bono in raising

the claim. (Gardner Declaration at para. 2.)

Until receiving that letter, Mr. Ferrell was unaware of the Chun decision.
(Declaration of Tyree Ferrell (“Ferrell Declaration™) at para. 4, attached as Exhibit D.) At
the time of the 1999 shooting, Mr. Ferrell was a teenager. (RT 282.) He had completed
10™ grade. (Ferrell Declaration at para. 4.) Mr. Ferrell has had no experience or training
in the law, in criminal procedure or in habeas practice or procedure. (Ferrell Declaration
at para. 4.) Mr. Ferrell accepted counsel’s offer to prepare a Petition for Writ of Habeas

Corpus on his behalf for free and, in January 2019, he was able to send counsel a copy of
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CONCLUSION

For all these reasons the Court should appoint counsel to represent petitioner and

issue an Order to Show Cause.’

DATED: 12-6-19 Respectfully submitted,

Toanty Frossill

By Tifree Ferrell
In Pro Per

. In the Petition, petitioner seeks appointment of counsel. (Petition at 18.)

Such an appointment is mandatory upon issuance of an Order to Show Cause. (In re
Clark (1993) 5 Cal.4th 750, 780; Rules 4.451(c)(2) (superior court), 8.385(f) (appellate
court).) This Court also possesses discretion to appoint counsel at an earlier stage, in the
interests of justice.

Appointment of counsel is especially urgent here. Petitioner in indigent, he
is incarcerated and he has no legal training. Numerous courts have recognized that
appointment of counsel at an early stage is particularly apt where a habeas petition is
based on intervening precedent, such as the decision in Chun. (See, e.g., In re Moore, 1%
Dist. A126853 (order of Dec. 7, 2009) [Chun claim]; see also In re Pulido, 1* Dist.
A136960 (order of Nov. 2, 2012) [cruel and unusual punishment claim under Miller v.
Alabama (2012) 567 U.S. _[132 S.Ct. 2455]. See also, Martinez v. Ryan (2012) 566
U.S.  [1328.Ct. 1309, 1319].) Accordingly, as stated in the Petition, petitioner
respectfully prays this Court to exercise its discretion to appoint counsel at this juncture,
rather than to require further briefing without the formal benefit of assigned counsel.
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CERTIFICATE OF COMPLIANCE

Pursuant to California Rules of Court 8.384(a) and 8.204(c), I certify that the
accompanying Petition for Writ of Habeas Corpus is double spaced, that a 13 point
proportional font was used, and that there are 3177 words in the petition and the
supporting memorandum of points and authorities is double spaced, that a 13 point

proportional font was used, and that there are 4672 words in the memorandum.

Dated: 12-£-19 _ o/ %MZ/
Tyg’zs-FaerreH
Petitioner
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