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 TO THE HONORABLE TANI CANTIL-SAKAUYE, CHIEF 

JUSTICE, AND TO THE HONORABLE ASSOCIATE JUSTICES OF THE 

SUPREME COURT OF CALIFORNIA: 

 Appellant Joseph Gentile, Jr. respectfully requests this Court grant 

review in the above-entitled case following the published opinion of the Court 

of Appeal, Fourth Appellate District, Division Two, affirming the judgment 

of the Superior Court of Riverside County. 
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 The published Opinion of the Court of Appeal was filed on May 30, 

2019.  A copy of the Opinion is attached hereto as Appendix A.  

 The above May 30, 2019 published Opinion was filed following a 

prior grant of review and transfer order issued by this Court on March 13, 

2019, in Case No. S253197. This Court’s March 13, 2019 transfer order 

directed the Court of Appeal “to vacate its [November 15, 2018] decision 

and reconsider the cause in light of Senate Bill No. 1437 and the court’s 

determination, in defendant’s prior appeal, that it is probable the jury 

convicted defendant of murder on the theory that he aided and abetted 

Saundra Roberts in a target crime that, as a natural and probable 

consequence, resulted in her murder of the victim. (See People v. Gentile 

(Feb. 27, 2017, E064822) [nonpub. opn.], pp. 12-14.)” (S253197, 3/13/19 

grant of review and transfer order.) 

 On June 13, 2019, appellant filed a petition for rehearing based on the 

Court of Appeal’s May 30, 2019 published opinion. 

 On June 20, 2019, the Court of Appeal issued an order modifying the 

opinion and denying the petition for rehearing. A copy of this order is 

attached hereto as Appendix B. 

 Pursuant to California Rules of Court, rule 8.500, review is urged to 

settle several important issues of law. 

/ / / 

/ / / 
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ISSUES PRESENTED FOR REVIEW 

 1. Does recently enacted Senate Bill No. 1437 (“SB 1437”) and 

revised Penal Code section 188, subdivision (a)(3), eliminate second degree 

murder liability under the natural and probable consequences doctrine, does 

SB 1437 apply retroactively to cases not yet final on appeal, what is the 

applicable standard of review for prejudice when a jury is instructed on both a 

natural and probable consequences theory of liability and an alternative 

theory of liability that remains valid after the enactment of SB 1437, and was 

the instructional error in this case prejudicial? 

 

 2. Did the trial court prejudicially err by instructing appellant’s 

jury on a breach of duty of care theory of liability for murder? 

 

 3. Did the trial court prejudicially err in not sua sponte instructing 

appellant’s jury on the lesser included offense of involuntary manslaughter 

based on a misdemeanor battery theory? 

 

 4. Assuming the trial court did not err in instructing appellant’s 

jury on a breach of duty of care theory of liability for murder, did the trial 

court prejudicially err in not also instructing his jury on the lesser included 

offense of involuntary manslaughter based on a breach of duty of care theory?   

 

 5. Did the trial court prejudicially err in submitting a verdict form 

on the prison prior allegation to appellant’s jury during their deliberations on 

the murder charge and/or did defense counsel render ineffective assistance of 

counsel in failing to ensure appellant’s jury was not told he had previously 

been sentenced to prison?  

 

 6. Does the cumulative prejudice from all the above errors violate 

appellant’s rights to due process and a fair trial, requiring reversal of his 

second degree murder conviction?  
 

STATEMENT OF CASE AND FACTS 

 

 Appellant adopts the procedural and factual background as set forth in 

the Court of Appeal’s Opinion, except as noted in appellant’s petition for 

rehearing regarding the factual and procedural errors contained in the current 
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opinion, as well as the omission of a discussion of the majority of the issues 

raised on appeal in the current opinion.  (Appendix A pp. 1-12.) 

INTRODUCTION 

 

 This case has a relatively complex procedural and factual history that 

is relevant to the issues herein upon which review is sought. The evidence at 

trial showed appellant, Sandra Roberts, and the victim were all together prior 

to the victim’s death. The medical evidence revealed the victim was beaten to 

death with several weapons, including a golf club, a chair, and a beer bottle.  

 There were two different factual scenarios presented to the jury. The 

prosecution primarily argued appellant was the actual killer. On the other 

hand, appellant told police a dispute arose over a rape allegation levied by 

Roberts against the victim, appellant told police he punched the victim a few 

times, at which point Roberts then began striking the victim with some sort of 

club or other weapon. Appellant further told police he took the weapon away 

from Roberts and threw it to the ground, but she retrieved it and resumed 

hitting the victim. Appellant said he took the weapon away from Roberts a 

second time, threw it to the ground again, asked her what she was doing, 

and left. Appellant denied ever striking the victim with a weapon. 

 Appellant’s jury found him guilty of first degree murder, but found it 

not true that appellant personally used a weapon, suggesting the jury found 

appellant was not the actual killer. In his first appeal, the Court of Appeal 
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reversed appellant’s first degree murder conviction pursuant to Chiu
1
 because 

appellant’s jury was alternatively instructed on a natural and probable 

consequences theory of liability based on his commission of the target crime 

of felony assault, and the instructional error was not harmless beyond a 

reasonable doubt. The Court of Appeal declined to address any of the other 

issues raised by appellant in his appeal in light of the reversal under Chiu. 

(People v. Gentile (Feb. 27, 2007, E064822) [nonpub. opn.], as modified 

March 22, 2017 (Gentile I).) 

 Upon a remand to the Superior Court pursuant to Chiu, the prosecutor 

elected to accept a reduction to second degree murder rather than conduct a 

retrial and appellant was resentenced to a term of 15 years to life. Appellant 

then filed a second notice of appeal, raising the remaining issues left 

unresolved in his initial appeal. In addition, on October 24, 2018, appellant 

filed a request to allow supplemental briefing on the applicability of SB 

1437 to this case, and also submitted a supplemental brief in conjunction 

with this request. On October 26, 2018, the Court of Appeal denied 

appellant’s request to file a supplemental brief regarding SB 1437.  

On November 15, 2018, the Court of Appeal filed an opinion rejecting 

all of appellant’s remaining issues, with the exception of ordering a 

modification to the court facilities assessments imposed. (People v. Gentile 

                     
1
 People v. Chiu (2014) 59 Cal.4th 155 (“Chiu”). 
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(Nov. 15, 2018, E069088) [nonpub. opn.] (Gentile II).) Within a footnote, the 

Court of Appeal addressed appellant’s request for relief under SB 1437 as 

follows:  

“Prior to oral argument, defendant sought leave to file a 

supplemental brief to discuss whether Senate Bill 1437 applied to this case. 

That bill, when it becomes effective, will eliminate liability for murder 

based on the natural and probable consequences doctrine. (See § 188, subd. 

(a)(3), rev. eff. 1/1/19.) However, it does not preclude convictions for 

second degree murder where the defendant is an active aider-abettor. We 

denied defendant’s request because he was, at a minimum, an active aider 

abettor, if not the actual killer, for which a reduction to second degree 

murder was appropriate, pursuant to People v. Chiu (2014) 59 Cal.4th 155, 

166.” (Gentile II, E069088, p. 3, fn. 2.) 

 

 Appellant then filed a petition for review raising all five of the issues 

(other than the court facilities assessment issue) rejected in Gentile II, and 

further sought review on appellant’s entitlement to relief under SB 1437. 

 On March 13, 2019, in Case No. S253197, this Court granted review 

and transferred the matter back to the Court of Appeal “with directions to 

vacate its decision and reconsider the cause in light of Senate Bill No. 1437 

and the court’s determination, in defendant’s prior appeal, that it is probable 

the jury convicted defendant of murder on the theory that he aided and abetted 

Saundra Roberts in a target crime that, as a natural and probable consequence, 

resulted in her murder of the victim. (See People v. Gentile (Feb. 27, 2017, 

E064822) [nonpub. opn.], pp. 12-14.)” (S253197, 3/13/19 grant of review 

and transfer order.) 
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Following this Court’s grant and transfer order, both appellant and 

respondent filed supplemental briefs regarding the applicability of SB 1437 to 

this case. On May 30, 2019, the Court of Appeal filed its current published 

opinion. (Appendix A.) 

 On June 13, 2019, appellant filed a petition for rehearing on the 

grounds that: 1) the May 30, 2019 published opinion erroneously concluded 

SB 1437 did not eliminate second degree murder liability under the natural 

and probable consequences doctrine, and in reaching this conclusion 

erroneously analyzed revised Penal Code 189, subdivision (e), rather than 

revised Penal Code section 188, subdivision (a)(3); 2) the opinion misstated 

the factual and procedural history of the case with respect to the SB 1437 

issue; and 3) the opinion omitted a discussion and resolution of all the 

remaining issues on appeal. 

On June 20, 2019, the Court of Appeal issued an order modifying the 

opinion and denying the petition for rehearing. (Appendix B.) 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 
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ARGUMENT 

 

I 

 

THIS COURT SHOULD GRANT REVIEW TO SETTLE 

IMPORTANT QUESTIONS OF LAW, NAMELY, 

WHETHER SB 1437 ELIMINATED SECOND DEGREE 

MURDER LIABILITY IN CALIFORNIA BASED ON 

THE NATURAL AND PROBABLE CONSEQUENCES 

DOCTRINE, WHETHER SB 1437 APPLIES 

RETROACTIVELY TO CASES NOT YET FINAL ON 

APPEAL, IF SO WHAT IS THE APPLICABLE STANDARD 

OF REVIEW FOR PREJUDICE WHEN A JURY IS 

INSTRUCTED ON BOTH A NATURAL AND PROBABLE 

CONSEQUENCES OF THEORY OF LIABLITY 

AND AN ALTERNATIVE THEORY OF LIABILITY 

THAT REMAINS VALID AFTER THE ENACTMENT OF 

SB 1437, AND WAS THE INSTRUCTIONAL ERROR IN 

THIS CASE PREJUDICIAL 

 

A. SB 1437 Eliminated Second Degree Murder Liability In California 

 Based On The Natural And Probable Consequences Doctrine 

 

 Appellant’s jury was alternatively instructed upon the following three 

alternative theories of liability: 1) appellant was the perpetrator of the murder; 

2) appellant directly aided and abetted the murder; or 3) appellant aided and 

abetted the target crime of felony assault and the murder committed by his 

coparticipant was a natural and probable consequence of the assault. (See 

Appendix A pp. 12-13; 2 C.T. pp. 286-292, 301-302;
2
 CALCRIM Nos. 400, 

401, 402, 403, 875.) Appellant’s jury was not instructed on a felony murder 

theory of liability. (Ibid.) 

                     
2
 The references to C.T. and R.T. herein are to the record on appeal from 

appellant’s trial in original Court of Appeal Case No. E064822, which as 

set forth above culminated in the partial reversal under Chiu. 
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 On September 30, 2018, the Governor signed SB 1437, eliminating 

liability for the crime of second degree murder in California based on the 

natural and probable consequences doctrine. (See Pen. Code, § 188, subd. 

(a)(3), as revised, eff. 1/1/19.) 

 On October 24, 2018 appellant sought leave to file a supplemental 

letter brief addressing the applicability of SB 1437 to this case, and submitted 

a supplemental letter brief along with this request. On October 26, 2018, the 

Court of Appeal denied appellant’s request. 

 In its subsequent opinion filed November 15, 2018, the Court of 

Appeal addressed the SB 1437 issue as follows: 

“Prior to oral argument, defendant sought leave to file a 

supplemental brief to discuss whether Senate Bill 1437 applied to this case. 

That bill, when it becomes effective, will eliminate liability for murder 

based on the natural and probable consequences doctrine. (See § 188, subd. 

(a)(3), rev. eff. 1/1/19.)  However, it does not preclude convictions for 

second degree murder where the defendant is an active aider-abettor. We 

denied defendant’s request because he was, at a minimum, an active aider 

abettor, if not the actual killer, for which a reduction to second degree 

murder was appropriate, pursuant to People v. Chiu (2014) 59 Cal.4th 155, 

166.” (Gentile II, E069088, p. 3, fn. 2.) 

 

 On March 13, 2019, in Case No. S253197, this Court granted review 

and transferred the matter back to the Court of Appeal “with directions to 

vacate its decision and reconsider the cause in light of Senate Bill No. 1437 

and the court’s determination, in defendant’s prior appeal, that it is probable 

the jury convicted defendant of murder on the theory that he aided and abetted 

Saundra Roberts in a target crime that, as a natural and probable consequence, 
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resulted in her murder of the victim. (See People v. Gentile (Feb. 27, 2017, 

E064822) [nonpub. opn.], pp. 12-14.)” (S253197, 3/13/19 grant of review 

and transfer order.) 

Following transfer from this Court, the Court of Appeal then filed its 

current published opinion holding appellant was not entitled to relief 

because SB 1437 did not eliminate second degree murder liability in 

California based on the natural and probable consequences doctrine. 

(Appendix A pp. 14-18.) 

This Court should grant review. 

In reaching its conclusion that SB 1437 did not eliminate second 

degree murder liability in California under the natural and probable 

consequences doctrine, the Court of Appeal relied exclusively upon Penal 

Code section 189, subdivision (e), and did not address Penal Code section 

188, subdivision (a)(3). (Appendix A pp. 14-18.)  

This analysis was misplaced because Penal Code section 189, 

subdivision (e), is the revised felony murder rule, whereas Penal Code 

section 188, subdivision (a)(3), is the revised law that eliminated second 

degree murder liability under the natural and probable consequences 

doctrine. Moreover, the Court of Appeal’s erroneous analysis has resulted 

not only in an incorrect affirmance of appellant’s second degree murder 

conviction based on the natural and probable consequences doctrine, but 

has also generated a very substantial amount of confusion throughout 
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California regarding the appropriate interpretation and application of SB 

1437 such that review is important and necessary in order to clarify the 

correct application of this groundbreaking new law. 

  Recently revised Penal Code section 189, subdivision (e), provides: 

 “A participant in the perpetration or attempted perpetration of a 

felony listed in subdivision (a) in which a death occurs is liable for 

murder only if one of the following is proven:  

“(1) The person was the actual killer. 

“(2) The person was not the actual killer, but, with the intent to kill, 

aided, abetted, counseled, commanded, induced, solicited, 

requested, or assisted the actual killer in the commission of 

murder in the first degree. 

“(3) The person was a major participant in the underlying felony 

and acted with reckless indifference to human life, as described 

in subdivision (d) of Section 190.2.” (Pen. Code, § 189, subd. 

(e), eff. 1/1/19.) 
 

 Penal Code section 189, subdivision (a), includes the list of 

applicable underlying felonies for purposes of the felony murder rule, and 

includes “arson, rape, carjacking, robbery, burglary, mayhem, kidnapping, 

train wrecking, or any act punishable under Section 206, 286, 288, 288a, or 

289.” (Pen. Code, § 189, subd. (a).) 

 Aggravated assault is not an enumerated felony for purposes of the 

felony murder rule. (Pen. Code, § 189, subd. (a).) In other words, 

aggravated assault is not “a felony listed in subdivision (a),” and thus Penal 

Code section 189, subdivision (e), does not apply to this case. As also 

noted, appellant’s jury was not instructed upon a felony murder theory. 
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 Revised Penal Code section 188, subdivision (a)(3), provides: 

 “Except as stated in subdivision (e) of Section 189, in order to be 

convicted of murder, a principal in a crime shall act with malice 

aforethought. Malice shall not be imputed to a person based solely on his or 

her participation in a crime.” (Pen. Code, § 188, subd. (a)(3).) 

 As noted, by its terms, revised Penal Code section 189, subdivision 

(e), does not apply to this case as appellant was not tried upon a felony 

murder theory and aggravated assault is not “a felony listed in subdivision 

(a)” of section 189. 

 Thus, this leaves the remainder of Penal Code section 188, 

subdivision (a)(3), as the applicable provision herein, which provides “in 

order to be convicted of murder, a principal in a crime shall act with malice 

aforethought. Malice shall not be imputed to a person based solely on his or 

her participation in a crime.” (Pen. Code, § 188, subd. (a)(3).) 

 Pursuant to the plain language of this provision, to be convicted of 

murder a defendant must act with malice aforethought, and malice shall not 

be imputed to a person based solely on his or her participation in a crime. 

As a result, a defendant can no longer be convicted of second degree 

murder under the natural and probable consequences doctrine; rather, to be 

convicted of murder outside of the context of the revised felony murder 

rule, a defendant must personally act with malice aforethought.  
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 This interpretation of this new law is also fully consistent with the 

legislative history underlying the enactment of SB 1437. As stated by the 

Legislature in enacting SB 1437: “Except as stated in subdivision (e) of 

Section 189 of the Penal Code (the revised first degree felony murder rule), 

a conviction for murder requires that a person act with malice aforethought. 

A person’s culpability for murder must be premised upon that person’s own 

actions and subjective mens rea.” (Stats. 2018, c. 1015. S.B. 1437 § 1(g).) 

The express purpose of SB 1437 was also to revise both the felony murder 

rule and the natural and probable consequences doctrine. (Stats. 2018, c. 

1015. S.B. 1437 § 1(f).) 

 Ultimately, in enacting SB 1437, the Legislature eliminated murder 

liability under the natural and probable consequences doctrine via revised 

Penal Code section 188, subdivision (a)(3), and limited the felony murder 

rule via revised Penal Code section 189, subdivisions (e) and (f). 

 For all of the above reasons, this Court should grant review in order 

to clarify whether SB 1437 eliminated second degree murder liability in 

California under the natural and probable consequences doctrine for 

purposes of both appellant’s conviction in this case, as well as all other 

cases throughout California that involve this important new law.  

/ / / 

/ / / 
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B. SB 1437 Should Be Deemed To Apply Retroactively To Cases Not 

Yet Final On Appeal 

 

 This Court should also grant review to determine whether SB 1437 

and the ameliorative changes to Penal Code sections 188 and 189 apply 

retroactively to cases such as this one that are currently pending on direct 

appeal. (See In re Estrada (1965) 63 Cal.2d 740 (“Estrada”).) 

 Thus far, two panels of the Court of Appeal have determined SB 

1437 does not apply retroactively to cases not yet final on direct appeal, and 

the lone avenue of relief under this new law is proceeding in the Superior 

Court via the filing of a petition under Penal Code section 1170.95. (People 

v. Martinez (2019) 31 Cal.App.5th 719, 724-728; People v. Anthony (2019) 

32 Cal.App.5th 1102, 1147-1158; see also People v. Carter (2019) 31 

Cal.App.5th 831, 835 [agreeing with Martinez and Carter without further 

analysis].)  

 The Court of Appeal in this case assumed SB 1437 did apply 

retroactively to cases not yet final on appeal, and addressed the SB 1437 

issue on the merits. (Appendix A p. 18.) 

 This Court should grant review to settle this important question of 

law and determine whether the ameliorative changes to Penal Code sections 

188 and 189 apply to cases not yet final on direct appeal under the Estrada 

rule, or whether the only recourse available to such defendants is via the 

petition procedure set forth in Penal Code section 1170.95. 
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C. When A Jury Is Alternatively Instructed Upon A Now Invalid Natural 

And Probable Consequences Theory Of Murder Liability And A 

Remaining Valid Theory, Review For Harmless Error Under 

Chapman, Guiton, and Green Is Appropriate 

 

 This Court should grant review to determine the appropriate standard 

of review applicable when, as in this case, a jury was instructed upon a theory 

of liability that has been abrogated by SB 1437, and was also instructed upon 

an alternative theory of liability that remains valid in the wake of SB 1437. 

 SB 1437 is not clear regarding the appropriate standard of review and 

remedy. For defendants who proceed in the Superior Court via the petition 

procedure set forth in Penal Code section 1170.95 and are deemed eligible for 

relief, the remedy appears to be vacating the murder conviction and 

resentencing the defendant on the underlying felony in a felony murder case 

or the underlying target offense in a natural and probable consequences case. 

(Pen. Code, § 1170.95, subds. (d)(3), (e), eff. 1/1/19.)    

 At the same time, appellant notes the usual remedy on direct appeal 

when, as in this case, the jury is instructed on alternative theories of liability 

and one of those theories is later deemed invalid based on a change in the law, 

is for reversal of the defendant’s conviction under the 

Chapman/Guiton/Green standard of review unless the record affirmatively 

demonstrates beyond a reasonable doubt all twelve jurors relied upon a 

legally valid theory. (See People v. Chiu, supra, 59 Cal.4th at pp. 159, 167-

168, 176; People v. Chun (2009) 45 Cal.4th 1172, 1201, 1203; see also 
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Chapman v. California (1967) 386 U.S. 18, 23-24 [87 S.Ct. 824, 17 

L.Ed.2d 705]; People v. Guiton (1993) 4 Cal.4th 1116, 1128-1129; People 

v. Green (1980) 27 Cal.3d 1, 69-71.) 

 Appellant urges the above standard of review set forth in Chiu, Chun, 

Chapman, Guiton, and Green appears most appropriate herein.
3
 Applying this 

standard, reversal of appellant’s second degree murder conviction is required. 

D. The Instructional Error In This Case Was Not Harmless Beyond A 

Reasonable Doubt 

 

 This case is unique in terms of the prejudice analysis under 

Chapman/Guiton/Green because the Court of Appeal has in effect already 

performed it. In his initial appeal in Case No. E064822, petitioner asserted his 

jury was improperly permitted to convict him of first degree murder under the 

prosecution’s alternative natural and probable consequences theory of liability 

in violation of Chiu, and the error was prejudicial because the record does not 

demonstrate the jury relied only upon a legally valid theory of liability. (See 

E064822 AOB pp. 17-32.) The Attorney General conceded error under Chiu, 

and further conceded the error was not harmless beyond a reasonable doubt 

                     
3
 This Court currently has the following related question under review: “Is 

error in instructing the jury on both a legally correct theory of guilt and a 

legally incorrect one harmless if an examination of the record permits a 

reviewing court to conclude beyond a reasonable doubt that the jury based 

its verdict on the valid theory, or is the error harmless only if the record 

affirmatively demonstrates that the jury actually rested its verdict on the 

legally correct theory?” (People v. Aledamat (S248105, rvw. granted 

7/5/18.) 
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because the record did not demonstrate the jury relied only upon a legally 

valid theory. (See E064822 Resp. Brief pp. 16-19.) The Court of Appeal 

agreed, holding the error in instructing appellant’s jury on the erroneous 

natural and probable consequences theory was not harmless beyond a 

reasonable doubt based on the record. (Appendix A p. 2.)  

 On remand due to the Chiu error, the prosecution elected to accept a 

reduction in the offense to second degree murder, rather than conducting a 

retrial. (Appendix A p. 2.) Because the prosecution elected not to conduct a 

retrial, the record underlying appellant’s conviction remains exactly the 

same. Because the record remains the same, the result should necessarily 

have been the same, i.e., it cannot be concluded beyond a reasonable doubt 

the jury relied only upon a legally permissible theory in finding appellant 

guilty, rather than the erroneous natural and probable consequences theory. 

Thus, appellant’s remaining second degree murder conviction should also 

be reversed in light of SB 1437. 

In ruling otherwise, the Court of Appeal stated: 

 

“At a minimum, after reviewing the record, we conclude that 

defendant in this case was a direct or active aider and abettor. … Even if 

the jury believed defendant’s testimony -- that after his own beating of the 

victim he left the scene when Roberts began beating the victim with a 

deadly or dangerous weapon—the killing would have been the result of 

defendant’s aggravated assault committed while directly aiding or abetting 

Roberts’ assault with a deadly weapon. 

  

“In other words, he directly aided and abetted the murder of the 

victim by beating and now stands properly convicted of second degree 

murder.  We addressed the problematic instruction that allowed the jury to 
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find him guilty of first degree murder under the natural and probable 

consequences theory in Gentile I. The People thereafter accepted a 

reduction of degree to second degree murder, obviating any prejudice from 

the erroneous instruction. The amended provisions of section 189, 

subdivision (e), did not prohibit this result, and the conviction for second 

degree murder is commensurate with defendant’s culpability and conforms 

with the legislative intent underlying Senate Bill No. 1437 and the holding 

of Chiu. As an active aider-abettor, or as the actual killer, no resort to the 

natural and probable consequences theory applies. The theory of vicarious 

liability was only required to support the first degree murder conviction, 

which is no more.” (Appendix A p. 17; Appendix B p. 1.)   

 

 Appellant respectfully urges the Court of Appeal’s analysis of this 

issue was both incorrect and illogical. Indeed, under Chiu, appellant could 

have been properly convicted of first degree murder as either a direct aider 

and abettor (or “active aider-abettor” as the Court of Appeal referred to it), or 

as the actual killer. (See People v. Chiu, supra, 59 Cal.4th at p. 166 

[observing the direct perpetrator may still be convicted of first degree 

premeditated murder and noting the Court’s decision also does not affect an 

aider and abettor’s liability for “first degree premeditated murder based on 

direct aiding and abetting principles”].)  

 By previously reversing his conviction under Chiu, the Court of 

Appeal necessarily found appellant may have been convicted under a natural 

and probable consequences theory. The same holds true under SB 1437, and 

reversal is similarly warranted -- if SB 1437 is retroactive to cases on direct 

appeal and if the same Chapman/Green/Guiton standard applies. The Court of 

Appeal’s opinion completely misstates the SB 1437 analysis, as well as the 

applicable analysis and reasoning in Chiu.  
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 As also noted, the amended provisions of Penal Code section 189, 

subdivision (e), do not apply to this case, and the applicable provision is Penal 

Code section 188, subdivision (a)(3). Finally, a killing that was the result of 

appellant’s committing or aiding and abetting the commission of an 

aggravated assault, used to potentially be murder under the natural and 

probable consequences doctrine, but is no longer either first or second degree 

murder in light of SB 1437. 

 For all of the above reasons, this Court should grant review.  

 Alternatively, appellant requests this Court again grant review and 

transfer the matter to the Court of Appeal for further consideration of the 

issue on the merits pursuant to California Rules of Court, rule 8.500, 

subdivision (b)(4). 

II 

THIS COURT SHOULD GRANT REVIEW TO SETTLE 

IMPORTANT QUESTIONS OF LAW, NAMELY, TO 

CLARIFY WHEN IT IS APPORPRIATE TO INSTRUCT 

ON A BREACH OF DUTY OF CARE THEORY OF 

LIABILITY FOR MURDER, AND TO DETERMINE 

WHETHER THE TRIAL COURT PREJUDICIALLY 

ERRED IN THIS CASE BY INSTRUCTING APPELLANT’S 

JURY ON A BREACH OF DUTY OF CARE THEORY 

OF LIABILITY FOR MURDER 

 

A. Introduction 

 

 As noted, the evidence in this case indicated that either appellant or 

Roberts may have killed the victim. There were no other eyewitnesses to the 

actual killing. The bloody items collected by police at the scene, as well as the 
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testimony of the examining medical personnel, indicated the victim was 

severely beaten to death using multiple weapons including a golf club, a 

chair, and a beer bottle. (See 1 R.T. pp. 110, 169-172; 2 R.T. pp. 456-457; 3 

R.T. pp. 504, 519-522, 575, 581.) 

 Roberts testified she did not strike the victim in any manner, and 

claimed she left the victim alone with appellant. (See 2 R.T. pp. 273-274, 

315.) Appellant, on the other hand, told both police and witness Sullivan that 

he initially punched the victim a few times, but then he stopped after the 

victim apologized, at which point Roberts then began striking the victim with 

some sort of club or other weapon.  (See 2 R.T. pp. 403-406, 410-411; 1 C.T. 

pp. 198-200, 206, 214, 227.) Appellant further told police he took the 

weapon away from Roberts, and threw it to the ground, but she retrieved it 

and resumed hitting the victim. (1 C.T. pp. 198, 214.) Appellant said he 

took the weapon away from Roberts a second time, threw it to the ground 

again, asked her what she was doing, and left. (1 C.T. pp. 198, 203, 210-

211, 214-215, 218.) Appellant denied ever striking the victim with a 

weapon. (1 C.T. p. 227.) 

 The prosecutor primarily argued appellant was the direct perpetrator of 

the murder, but alternatively argued that even if the jury believed appellant’s 

version of the events and concluded Roberts committed the murder, appellant 

was still guilty. (See 4 R.T. pp. 738, 750, 753-755, 757-758.)  
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 Appellant’s jury found it was not true that appellant personally used a 

deadly and dangerous weapon. (1 C.T. pp. 249-250.) 

 This Court should grant review to determine whether appellant’s 

conviction should be reversed because the trial court prejudicially erred in 

alternatively instructing his jury on a failure to rescue/breach of duty of care 

theory of liability for murder.
4
 

B. The Trial Court Prejudicially Erred By Instructing Appellant’s Jury On      

            A Failure To Rescue/Breach Of Duty Theory Of Liability For Murder 

 

 Appellant’s jury was instructed on both direct perpetrator and aiding 

and abetting liability. (2 C.T. pp. 286-292; 301-302; CALCRIM Nos. 400, 

401, 402, and 403.) Appellant’s jury was instructed on first and second 

degree malice aforethought murder using a modified version of CALCRIM 

No. 520, which after setting forth the general principles of law applicable to 

malice aforethought murder, provided in pertinent part as follows: 

 “A person has a legal duty to rescue the person to whom a duty is 

owed.” 

                     
4
 As noted, the Court of Appeal considered and rejected this issue in its 

opinion filed on November 15, 2018. (Gentile II) However, following this 

Court’s March 13, 2019 grant of review and transfer order on the SB 1437 

issue, the Court of Appeal’s subsequent opinion omitted a discussion of this 

and all the other remaining issues raised on appeal. Appellant then filed a 

petition for rehearing noting this omission, and requesting that the Court of 

Appeal include its prior resolution of these issues within the current 

opinion. However, the Court of Appeal denied this request. Thus, by 

necessity, appellant will address these additional issues in the context of the 

decision in Gentile II. 
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 “If you conclude that the defendant owed a duty to rescue, and the 

defendant failed to perform that duty, his failure to act is the same as doing a 

negligent or injurious act.” (2 C.T. pp. 295-296, emphasis added; CALCRIM 

No. 520.) 

 During the jury instructions conference, the prosecutor specifically 

stated he was relying on this theory, advising both the court and counsel: 

  “That is the -- the -- his statement, if the jury chooses to believe that, is 

that he hit the victim first, at which point [Roberts] then takes a 

sledgehammer, according to him, or a golf club, whatever they want to -- and 

then starts hitting the victim. He then takes it upon himself to take that 

instrument, throw it down. He says he’s [sic] does this twice. People can 

argue that his omission to act a third time or to seek help, because he’s 

already aware of [Roberts’] conduct, is by fact facilitating that conduct by not 

doing anything further and therefore his action of omission is aiding and 

abetting the death of Bill Saavedra.” (3 R.T. pp. 669-670.) 

 During closing argument, the prosecutor specifically relied upon and 

argued this theory as a basis for finding appellant guilty, arguing: 

 “Now if you want to give him every benefit of the doubt and you want 

to accept his statements, you can do that. You’re the jury, you are entitled to 

do that. But when you do that, you have to measure against, like I said, the 

evidence. His actions according to his statement is that he set the chain of 

events in motion by hitting this man. That’s his statement. He hits him three 
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or four times. He starts the violence. According to him, Saundra Roberts then 

acts on her own to continue the violence. He then, according to him, acts as a 

savior for this person not once but twice. He knows exactly what Saundra 

Roberts is going to do, and he’s acted to stop it. But then he says, you know 

what? I’m not going to do it anymore and he leaves. Knowing full well based 

on his statement what Saundra Roberts is going to do to this man. He’s aided 

and abetted Saundra Roberts by not continuing what he was doing before 

which was stopping this beating. He by his omission to act has made an act to 

allow Saundra Roberts to kill this person. Because those are his words. He 

knows exactly what Saundra is going to do and he allows her to do and then 

he just leaves, when he acted or he said he acted to stop it twice. That -- you 

don’t get to do that. He’s assumed a duty at that point.” (4 R.T. pp. 757-758.) 

 The trial court’s instruction on this breach of duty of care theory of 

liability, and the prosecutor’s reliance upon it, was erroneous.  (See People v. 

Montoya (1994) 7 Cal.4th 1027, 1047 [a trial court has a sua sponte duty to 

correctly instruct on the law]; Pen. Code, § 1259.) 

 For example, it has been recognized on multiple occasions in a 

criminal context that a parent has a legal duty to furnish necessary clothing, 

food, and medical attention to his or her child. (See Walker v. Superior Court 

(1988) 47 Cal.3d 112, 134-138; People v. Burden (1977) 72 Cal.App.3d 603, 

614.) This duty of care of a parent to a child has been imposed by our 
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Legislature and is codified within Penal Code section 272, subdivision (a)(2). 

(Pen. Code, § 272, subd. (a)(2).) 

 In Oliver, the Court of Appeal observed: “Generally, one has no legal 

duty to rescue or render aid to another in peril, even if the other is in danger 

of losing his or her life, absent a special relationship which gives rise to 

such duty.” (People v. Oliver (1989) 210 Cal.App.3d 138, 149.) Further, 

“‘[t]he fact that the actor realizes or should realize that action on his part is 

necessary for another’s aid or protection does not of itself impose upon him 

a duty to take such action.’ (Rest.2d Torts, § 314.)” (Ibid.) 

 This Court most recently addressed the law regarding a legal duty in a 

criminal context in People v. Heitzman (1994) 9 Cal.4th 189, 197-199 

(“Heitzman”), where this Court interpreted the crime of elder abuse in 

violation of Penal Code section 368. This Court held that Penal Code section 

368, which in relevant part “makes it a felony for any person to willfully 

permit the infliction of pain or suffering on an elder,” could constitutionally 

apply to those who had assumed the “special relationship” of being a 

caretaker on behalf of the elder, but not to any other individuals. (Id. at pp. 

199-215, emphasis added.)  

 None of the above cases provide support for a murder conviction on 

a breach of duty of care theory under the circumstances of the case at bar. 

 As set forth above, almost all of the cases that have ever imposed 

criminal liability based on a failure to act are cases involving either a 
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parent/child or an elder/caretaker special relationship. Not only is there a 

common law basis to impose such liability under these circumstances, but 

California statutes expressly impose such a duty upon parents of minor 

children and caregivers for the elderly. No such special relationship or 

statutory duty existed in the case at bar. 

 It also appears the only California case that has ever imposed criminal 

liability based on a failure to rescue theory of liability is Oliver, in which the 

Court of Appeal approved of an involuntary manslaughter conviction due to 

the criminal negligence of a woman who brought the victim to her house, 

provided him with paraphernalia to use heroin, and then willfully failed to 

seek medical attention for the victim after he overdosed. (People v. Oliver, 

supra, 210 Cal.App.4th at pp. 143, 148-149.)  

 In finding an involuntary manslaughter conviction permissible in 

Oliver, the Court of Appeal relied exclusively on civil tort liability. (See 

People v. Oliver, supra, 210 Cal.App.4th at pp. 147-149.) Citing only a legal 

commentator, the Court of Appeal further held that “the rules governing the 

imposition of a duty to render aid or assistance as an element of civil 

negligence, are applicable to the imposition of a duty in the context of 

criminal negligence.” (Id. at pp. 148-149, emphasis added.)    

 It is not at all clear Oliver was correctly decided as a matter of criminal 

law because it relied only on civil tort law and strayed beyond the duty of care 

recognized in all other criminal cases that were founded upon both the 
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common law and statute. However, even assuming it was correctly decided, it 

would authorize at most a criminal conviction for involuntary manslaughter 

based on a criminal negligence theory. Indeed, it is one thing to impose civil 

tort liability for negligence, it is another to impose criminal penalties for 

negligence, and it is another thing entirely to impose liability for murder, 

which by law cannot be based upon negligence.  

 To hold otherwise would potentially lead to absurd results, as virtually 

any civil tort could form the basis of a murder conviction, a result so 

dramatically and fundamentally at odds with our established legal system that 

it would be unreasonable to conclude our Legislature intended such a result 

without ever having said so. 

 For all of the above reasons, appellant urges he could not lawfully be 

convicted of murder based on a breach of a duty of care theory, and the 

court’s instructions permitting him to be convicted of murder upon that theory 

were erroneous. 

 The Court of Appeal in this case determined “the use of the bracketed 

language in CALCRIM No. 520 was inappropriate without additional 

instructions defining the nature of the duty and explaining the People’s 

burden of proving the same.” (Gentile II, p. 17.) However, the Court of 

Appeal further held “the People did not rely on a theory that the death was 

caused by defendant’s breach of a legal duty to rescue,” and the prosecutor’s 

closing argument urging that if they believed appellant’s version of the facts 
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appellant was still guilty because he had breached a duty was only a 

suggestion appellant had breached “a moral duty,” not a legal duty. (Gentile 

II, pp. 17-18.) 

 Appellant respectfully urges the Court of Appeal’s resolution of this 

issue is contrary to the record. The word “moral” does not appear anywhere in 

the record on appeal in this case. Moreover, as noted, the prosecutor stated 

during the jury instructions conference it was relying on a breach of duty care 

theory of liability in the event the jury believed appellant’s version of the facts 

(3 R.T. pp. 669-670), the trial court instructed appellant’s jury on a breach of 

duty of care theory of liability for murder (2 C.T. pp. 295-296), and the 

prosecutor argued to appellant’s jury during closing argument that appellant 

was guilty of murder even under his version of the facts based on his 

assumption of a duty and his failure to act to save the victim. (4 R.T. pp. 757-

758). 

 The Court of Appeal further held “to the extent defendant now objects 

to the court’s modification of CALCRIM No. 520, his claim of error is 

forfeited by failing to object in the trial court.” (Gentile II, p. 19.) Appellant 

respectfully urges this finding of forfeiture is also misplaced because the 

challenged instructions pertained to the requisite elements for conviction of 

murder, and encompassed a specific theory of criminal liability for murder, 

and thus fell well within the trial court’s sua sponte duties to correctly 

instruct on the law. (See People v. Montoya, supra, 7 Cal.4th at p. 1047; 

0035



36 
 

Pen. Code, § 1259.) However, to the extent an objection to the breach of 

duty of care instructions was required, the issue should nevertheless be 

resolved on its merits because under those circumstances appellant received 

the ineffective assistance of counsel. (U.S. Const., Amends. VI, XIV; Cal. 

Const., art. I, § 15; Strickland v. Washington (1984) 466 U.S. 668, 684-687 

[104 S.Ct. 2052, 80 L.Ed.2d 674]; People v. Pope (1979) 23 Cal.3d 412, 

421-424.) 

 Finally, appellant urges because the instructional error pertained to the 

requisite elements necessary for a conviction of murder, the error was also of 

federal constitutional magnitude requiring review under the Chapman 

standard for federal constitutional errors (see Neder v. United States (1999) 

527 U.S. 1, 15-19 [119 S.Ct. 1827, 144 L.Ed.2d 35]; People v. Flood 

(1998) 18 Cal.4th 470, 475, 504; U.S. Const., Amends. V, VI, XIV), and 

the error was not harmless beyond a reasonable doubt based on the 

evidence, and particularly in light of the jury’s rejection of the personal 

weapon use allegation as to appellant, which indicates the jury did not find 

appellant was the actual killer, and likely did rely on the erroneous breach 

of duty of care alternative theory of liability they were given. 

/ / / 

/ / / 

/ / / 

/ / / 
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III 

THIS COURT SHOULD GRANT REVIEW TO SETTLE 

AN IMPORTANT QUESTION OF LAW, NAMELY, 

WHETHER THE TRIAL COURT PREJUDICIALLY 

ERRED IN FAILING TO INSTRUCT APPELLANT’S 

JURY ON THE LESSER INCLUDED OFFENSE OF 

INVOLUNTARY MANSLAUGHTER BASED ON A 

MISDEMEANOR BATTERY THEORY 

 

 As noted, appellant’s version of the events was that he punched the 

victim a few times, but he did not strike the victim with a weapon, and did not 

kill the victim. The prosecution argued even if the jury believed appellant’s 

version of the events, appellant set in motion a chain of events that culminated 

in the victim’s death. The jury rejected the personal weapon use allegation as 

to appellant, indicating the jury gave credence to appellant’s version of the 

events and was not convinced appellant was the actual killer.  

 This Court should grant review to determine whether under these 

circumstances, the trial court prejudicially erred in failing to sua sponte 

instruct appellant’s jury on the lesser included offense of involuntary 

manslaughter based on a misdemeanor battery theory. (See People v. 

Breverman (1998) 19 Cal.4th 142, 154-155 [sua sponte duty to instruct on 

all applicable lesser included offenses]; People v. Lee (1999) 20 Cal.4th 47, 

60-61 [involuntary manslaughter may be based on a misdemeanor 

committed with criminal negligence]; People v. Brothers (2015) 236 

Cal.App.4th 24, 33-34 [involuntary manslaughter may also be based upon 

the commission of an inherently dangerous assaultive felony committed 
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without malice]; People v. Fuentes (1946) 74 Cal.App.2d 737, 741-742 

[defendant who punched the victim was clearly guilty of battery].) 

IV 

THIS COURT SHOULD GRANT REVIEW TO SETTLE 

AN IMPORTANT QUESTION OF LAW, NAMELY, 

WHETHER ASSUMING THE TRIAL COURT DID 

PROPERLY INSTRUCT APPELLANT’S JURY ON A 

BREACH OF DUTY OF CARE THEORY OF LIABILITY, 

THE TRIAL COURT PREJUDICIALLY ERRED IN 

FAILING TO INSTRUCT APPELLANT’S JURY ON THE 

LESSER INCLUDED OFFENSE OF INVOLUNTARY 

MANSLAUGHTER BASED ON A BREACH OF DUTY 

OF CARE 

 

 As set forth above, the prosecution relied upon and the instructions 

given appellant’s jury permitted him to be convicted of murder based upon a 

breach of duty of care theory of liability for not rescuing the victim.  

 To the extent a breach of duty of care theory was legally permissible at 

all in this case, this Court should grant review to determine whether 

appellant’s conviction should be reversed because the trial court prejudicially 

erred in not instructing his jury with CALCRIM No. 582 and permitting his 

jury to convict him of the lesser included offense of involuntary manslaughter 

on this breach of duty of care theory. (People v. Breverman, supra, 19 

Cal.4th at pp. 154-155 [sua sponte duty to instruct on lesser included 

offenses]; CALCRIM No. 582 [setting forth instructions on involuntary 

manslaughter based on a failure to rescue]; People v. Oliver, supra, 210 

Cal.App.4th at pp. 143, 148-149 [finding a conviction of involuntary 
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manslaughter was supported by the evidence of defendant’s failure to rescue 

the victim].) 

V 

THIS COURT SHOULD GRANT REVIEW TO SETTLE 

AN IMPORTANT QUESTION OF LAW, NAMELY, 

WHETHER THE TRIAL COURT ERRED AND 

APPELLANT’S TRIAL COUNSEL RENDERED 

INEFFECTIVE ASSISTANCE OF COUNSEL BY 

PERMITTING APPELLANT’S JURY TO BE SENT 

A VERDICT FORM ON THE BIFURCATED PRISON 

PRIOR ALLEGATION 

 

 Prior to trial, appellant moved to bifurcate his prison prior allegation, 

and his request was granted by the trial court. (1 R.T. p. 30.) 

 However, the jury was erroneously given a verdict form asking them 

to determine whether appellant had following his 2006 conviction and prison 

sentence, remained free of prison custody and the commission of another 

felony for a period of five years subsequent to the conclusion of his prison 

term. (See 1 C.T. p. 247.)  

 Jury deliberations began on September 22, 2015, during which time 

the jury asked whether fists are considered a deadly weapon and requested a 

transcript of appellant’s police interview. (1 C.T. pp. 232-236.) 

 On September 23, 2015, at 10:39 a.m., just minutes before returning 

their verdict on the murder charge, the jury submitted the following question:  
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 “In reference to the finding on the prior felony conviction, when was 

the conclusion of his term in custody?” (1 C.T. p. 237 [minute order]; 2 C.T. 

p. 317 [jury question #3].)  

 At 11:21 a.m., the trial court brought the jury into the courtroom, told 

the jury that accusation had been given to them by mistake, and told the jury 

to ignore that accusation. (1 C.T. p. 237; 4 R.T. pp. 815-817.) 

 At 11:34 a.m., the jury came back into the courtroom and their verdict 

on the murder charge was read. (1 C.T. p. 237; 4 R.T. pp. 818-819.)     

 Defense counsel subsequently moved for a new trial, arguing in part 

the error in submitting the prison prior allegation to appellant’s jury warranted 

a new trial. Defense counsel further noted one of the reasons appellant elected 

not to testify was so his jury would not be aware of his prior convictions. (2 

C.T. p. 336; 4 R.T. pp. 830, 833, 836-837.)   

 Appellant requests this Court grant review to determine whether the 

trial court denied appellant his right to a fair trial by submitting this prison 

prior allegation to the jury during their deliberations on the murder charge, 

and/or whether defense counsel rendered ineffective assistance of counsel by 

failing to ensure the verdict forms given the jury did not include this 

allegation. (See People v. Thompson (1980) 27 Cal.3d 303, 314 [other 

crimes evidence “has a ‘highly inflammatory and prejudicial effect’ on the 

trier of fact”]; People v. Ochoa (1998) 19 Cal.4th 353, 426-427 [the trial 

court has a responsibility to provide the jury with appropriate verdict 
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forms]; Strickland v. Washington, supra, 466 U.S. at pp. 684-687 

[defendant also has the right to effective representation by his trial counsel]; 

U.S. Const., Amends. V, VI, XIV.) 

VI 

THIS COURT SHOULD GRANT REVIEW TO SETTLE 

AN IMPORTANT QUESTION OF LAW, NAMELY, 

WHETHER THE CUMULATIVE PREJUDICE OF ALL 

THE ABOVE ERRORS DENIED APPELLANT HIS 

RIGHT TO A FAIR TRIAL AND REQUIRES REVERSAL 

OF HIS CONVICTION 

 

 Appellant urges that to the extent any of the above errors does not on 

its own require reversal, the cumulative effect of all of them does. (See 

People v. Hill (1998) 17 Cal.4th 800, 844 [the cumulative effect of a series 

of trial errors may require reversal].) The combined effect of multiple trial 

court errors violates the due process right to a fair trial where it renders the 

resulting criminal trial fundamentally unfair. (Chambers v. Mississippi 

(1973) 410 U.S. 284, 298, 302-303 [93 S.Ct. 1038, 35 L.Ed.2d 297]; see 

also Parle v. Runnels (2007) 505 F.3d 922, 927; U.S. Const., Amends. V, 

VI, XIV.)  

 Based upon the overall weakness of the prosecution’s case, coupled 

with the myriad instructional errors affecting virtually all of the 

prosecution’s alternative theories of liability except for the direct 

perpetrator theory that the jury appears to have rejected, it is impossible to 

conclude with any reasonable degree of certainty that all twelve jurors 
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found appellant guilty under any legally appropriate theory, and further 

impossible to conclude the jury would not have convicted appellant of 

involuntary manslaughter had the court also not erred in failing to give the 

jury those options. 

Thus, appellant respectfully requests this Court grant review to 

determine whether the cumulative prejudice from all the above errors 

requires reversal of his conviction. 

CONCLUSION 

 For the reasons set forth above and in the interests of justice, appellant 

respectfully requests this Court grant his petition for review. 

Dated:  July 3, 2019    /s/ Eric R. Larson     

      Eric R. Larson 

      Attorney for Defendant and  

      Appellant Joseph Gentile  
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CERTIFICATE OF WORD COUNT 

 

 

 Pursuant to California Rules of Court rule 8.504, I, Eric R. Larson, 

hereby certify that according to the Microsoft Word computer program used 

to prepare this document, appellant’s Petition for Review contains a total of 

8,176 words. 

 Executed this  3rd day of July, 2019, in San Diego, California. 

      /s/ Eric R. Larson     

      Eric R. Larson, #185750 
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Eric R. Larson, #185750          Court of Appeal No.: E069088 

330 J Street, # 609                Superior Court No.: INF1401840 

San Diego, CA 92101 

Larson1001@yahoo.com 
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 I, Eric Larson, declare as follows: 

 

 I am over the age of eighteen (18), a citizen of the United States, am employed in 

the County of San Diego, and not a party to the within action.  My business address is 

330 J Street, #609, San Diego, California, 92101. I further declare I am readily familiar 

with the business’ practice for collection and processing of correspondence for mailing 

with the United States Postal Service.  Correspondence so collected and processed is 

deposited with the United States Postal Service that same day in the ordinary course of 

business.   

 

On this 3rd day of July, 2019, I caused to be served the following: 

 

APPELLANT’S PETITION FOR REVIEW 

of  which a true and correct copy of the document(s) filed in the cause is affixed, by 

placing a copy thereof in a separate sealed envelope, with postage fully prepaid, for each 

addressee named hereafter, addressed to each such addressee respectively as follows:  

 

Joseph Gentile, #AY3628   Arnold Lieman (trial atty) 

CMC East Facility A2144   78446 Platinum Dr 

P.O. Box 8101     Palm Desert, CA 92211 

San Luis Obispo, CA 93409 

 

 I further declare that on this same date I electronically served a copy of the 

above-referenced document to the following parties: 

 

Appellate Defenders, Inc.   Office of the Attorney General 

eservice-court@adi-sandiego.com   SDAG.Docketing@doj.ca.gov 

 

Riverside County District Attorney  Superior Court of Riverside County 

Appellate-unit@rivcoda.org   appealsteam@riverside.courts.ca.gov 

 

Fourth District Court of Appeal, Div. 2 

Served via True Filing 

 

 I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct. Executed on July 3, 2019, at San Diego, California. 

 

       /s/ Eric R. Larson    
       Eric R. Larson 
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