
 1 

 
*Matthew D. Zinn (SBN 214587) 
Sarah H. Sigman (SBN 260924) 
Shute, Mihaly & Weinberger LLP 
396 Hayes Street 
San Francisco, CA 94102 
Tel: (415) 552-7272 
Fax: (415) 552-5816 
Email: zinn@smwlaw.com  

John P. Doering, County 
Counsel (SBN 148907) 
Thomas E. Boze, Assistant 
County Counsel (SBN 209790) 
Stanislaus County Counsel 
1010 Tenth Street, Ste 6400 
Modesto, CA 95354 
Tel: (209) 525-6376 
Fax: (209) 525-4473 

Attorneys for Defendants and Respondents 
Stanislaus County et al. 

 
Service on the Attorney General required by Rule 8.29(c)(2)(C) 

 

No. _________ 
 

IN THE SUPREME COURT OF CALIFORNIA 
 

 
PROTECTING OUR WATER & ENVIRONMENTAL 

RESOURCES et al., 

Plaintiffs and Appellants, 
 

vs. 
 

STANISLAUS COUNTY et al., 

Defendants and Respondents. 
 

After a Decision by the Court of Appeal, Fifth Appellate District 
Case No. F073634 

Appeal from the Stanislaus County Superior Court, Case No. 
2006153 

The Honorable Roger M. Beauchesne, Judge, Presiding 

DEFENDANTS AND RESPONDENTS’ 
PETITION FOR REVIEW 

mailto:zinn@smwlaw.com


 2 

TABLE OF CONTENTS 

Page 

TABLE OF CONTENTS ...................................................................2 

TABLE OF AUTHORITIES .............................................................4 

ISSUE PRESENTED FOR REVIEW ..............................................7 

PRELIMINARY STATEMENT  ........................................................8 

STATEMENT OF THE CASE .......................................................12 

I. Counties regulate groundwater well 
construction, largely by applying state 
standards. ....................................................................12 

II. The State and County begin to regulate 
groundwater extraction in 2014. ................................15 

III. The trial court holds that the County permits 
are ministerial, and the Court of Appeal 
reverses despite the decision in California 
Water. ...........................................................................16 

GROUNDS FOR REVIEW .............................................................19 

I. The Court of Appeal’s conclusion that well-
construction permits are discretionary squarely 
conflicts with California Water. It thus leaves 
counties wondering how to proceed in issuing 
such permits. ...............................................................19 

II. The Court of Appeal’s opinion would require 
counties to perform fruitless environmental 
review. .........................................................................22 

A. Courts apply a “functional test” to 
determine whether agency action on a 
project is discretionary for purposes of 
CEQA: the agency must have sufficient 
authority to reject or modify the project 
in response to information revealed by a 
CEQA analysis. .................................................23 

B. The Court of Appeal’s erroneous 
application of the functional test would 



 3 

require public agencies to perform futile 
CEQA analysis. .................................................26 

C. The Court of Appeal erred in failing to 
accord any deference to the County’s 
longstanding conclusion that its well 
permits are ministerial. ....................................35 

III. The Court of Appeal’s opinion threatens to 
undermine CEQA compliance and discourage 
environmental regulation. ..........................................38 

CONCLUSION ................................................................................40 

CERTIFICATE OF WORD COUNT ..............................................42 
 
  



 4 

TABLE OF AUTHORITIES 

Page 

CASES 

Auto Equity Sales, Inc. v. Superior Court  
(1962) 57 Cal.2d 450 ............................................................ 21 

Beatrice Co. v. State Bd. of Equalization  
(1993) 6 Cal.4th 767  ............................................................. 22 

Bozung v. Local Agency Formation Com.  
(1975) 13 Cal.3d 263 ............................................................ 23 

California Water Impact Network v. San Luis Obispo 
County  
(2018) 25 Cal.App.5th 666 ............................................ passim 

Ehrlich v. City of Culver City  
(1996) 12 Cal.4th 854  ........................................................... 21 

Friends of Davis v. City of Davis  
(2000) 83 Cal.App.4th 1004 ................................................. 37 

Friends of Westwood, Inc. v. City of Los Angeles  
(1987) 191 Cal.App.3d 259 ........................................... passim 

Health First v. March Joint Powers Authority  
(2009) 174 Cal.App.4th 1135 ............................................... 37 

Johnson v. State  
(1968) 69 Cal.2d 782 ............................................................ 23 

In re Kieshia E.  
(1993) 6 Cal.4th 68  ............................................................... 21 

Leach v. City of San Diego  
(1990) 220 Cal.App.3d 389 .................................................. 24 

Mountain Lion Foundation v. Fish & Game Com.  
(1997) 16 Cal.4th 105  ........................................................... 24 

People v. Dept. of Housing & Community Dev.  
(1975) 45 Cal.App.3d 185 .................................................... 25 

San Diego Navy Broadway Complex Coalition v. City of San 
Diego  
(2010) 185 Cal.App.4th 924 ........................................... 24, 25 



 5 

Scottsdale Ins. Co. v. MV Transportation  
(2005) 36 Cal.4th 643 ........................................................... 21 

Sierra Club v. County of Sonoma  
(2017) 11 Cal.App.5th 11 .............................................. passim 

Sierra Club v. Napa County Board of Supervisors  
(2012) 205 Cal.App.4th 162 ..................................... 24, 29, 36 

STATUTES 

Pub. Resources Code § 21004 ........................................................ 25 

Pub. Resources Code § 21080(a)  .................................................... 23 

Pub. Resources Code § 21080(b)(1) ............................................... 23 

Water Code § 10721 ....................................................................... 15 

Water Code § 10727 ....................................................................... 15 

Water Code § 13801 ................................................................... 9, 13 

REGULATIONS 

Cal. Code Regs., tit. 14 § 15002(i)(2)  ....................................... 25, 31 

Cal. Code Regs., tit. 14 § 15022(a)(1)  ............................................ 36 

Cal. Code Regs., tit. 14 § 15040(a) ................................................ 26 

Cal. Code Regs., tit. 14 § 15040(b) ................................................ 26 

Cal. Code Regs., tit. 14 § 15064(d) ................................................ 30 

Cal. Code Regs., tit. 14 § 15064(h) ................................................ 30 

Cal. Code Regs., tit. 14 § 15268(a) ................................................ 36 

Cal. Code Regs., tit. 14 § 15268(c) ........................................... 15, 36 

Cal. Code Regs., tit. 14 § 15355 ..................................................... 30 

Cal. Code Regs., tit. 14 § 15357 ..................................................... 23 

Cal. Code Regs., tit. 14 § 15369 ..................................................... 23 



 6 

RULES 

Cal. R. Ct. 8.500(b)(1) .............................................................. 22, 26 

OTHER AUTHORITIES 

San Luis Obispo County Code § 8.40.060(a) ................................ 19 

Stanislaus County Code §§ 9.36.060-.080 .................................... 31 

Stanislaus County Code § 9.36.030 .............................................. 14 

Stanislaus County Code § 9.36.150 ........................................ 14, 19 

Stanislaus County Code § 9.37.030(10) ........................................ 16 

Stanislaus County Code § 9.37.040(A) ......................................... 16 

Stanislaus County Code § 9.37.050(A) ......................................... 16 

SECONDARY SOURCES 

O.W. Holmes, Jr., The Path of the Law  
(1897) 10 Harv.L.Rev. 457, 458 ........................................... 22 

 



 7 

 
To the Honorable Tani G. Cantil-Sakauye, Chief Justice, and 

the Honorable Associate Justices of the Supreme Court of Califor-

nia: 

Defendants and Respondents Stanislaus County et al. peti-

tion this Court for review of the decision of the Court of Appeal, 

Fifth Appellate District (Poochigian, Acting P.J., and Franson and 

Peña, J.J.), filed on August 24, 2018, reversing the judgment of the 

superior court. The decision became final on September 23, 2018. 

This petition is timely filed under California Rule of Court 

8.500(e)(1). A copy of the Court of Appeal’s opinion (“Opinion”) re-

flecting its date of filing is attached hereto as Attachment 1. 

The County is simultaneously filing a petition for review in 

Coston v. Stanislaus County (Fifth District Court of Appeal No. 

F074209), which was decided on the same day as this case. The 

two cases were set for concurrent briefing and argument below, 

and the Court of Appeal’s decisions in the two cases are identical 

in all respects relevant to the issue presented here.    

ISSUE PRESENTED FOR REVIEW 

The state Department of Water Resources publishes con-

struction standards for wells to ensure they will not contaminate 
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groundwater. Many counties, including Defendant Stanislaus 

County, implement those standards by requiring permits for well 

construction. These permits cannot be denied or modified to ad-

dress any environmental impact other than to adjust a well’s 

distance from a potential source of contamination. The Court of 

Appeal concluded that this represents sufficient discretion to trig-

ger application of the California Environmental Quality Act 

(“CEQA”).  

Was the Court of Appeal here correct, or was the Second Dis-

trict Court of Appeal in California Water Impact Network v. San 

Luis Obispo County (2018) 25 Cal.App.5th 666 correct in holding 

that the same state standards are not discretionary because they 

provide insufficient authority to require mitigation for environ-

mental impacts that might be revealed by CEQA review? 

PRELIMINARY STATEMENT 

A Stanislaus County ordinance requires landowners to ob-

tain a permit for construction of groundwater wells. Through those 

permits, the County Department of Environmental Resources 

(“DER”) regulates the design and construction of wells to ensure 

that they do not introduce contaminants to groundwater. The state 

Department of Water Resources (“DWR”) has published and 

https://advance.lexis.com/api/permalink/9108e1da-9f45-469c-98d6-4e5fb2056601/?context=1000516
https://advance.lexis.com/api/permalink/9108e1da-9f45-469c-98d6-4e5fb2056601/?context=1000516
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periodically updated a set of statewide model standards for such 

permits, and since 1986, section 13801(c) of the Water Code has 

required each city, county, and water agency in the state to imple-

ment a similar permitting program. The County’s program, like 

other counties’, implements the DWR standards. 

Since the program’s inception, the County has considered 

DER’s approval of well-construction permits to be ministerial ac-

tions. Because CEQA requires environmental impact analysis only 

for discretionary actions, the County has identified the permits as 

exempt from CEQA in its local CEQA implementing procedures 

since 1983.  

In the last several years, plaintiffs have begun suing coun-

ties alleging that these well-construction permits are discretionary 

and thus that counties must comply with CEQA before issuing 

them. Those suits have now led to a split of authority. The Fifth 

District Court of Appeal in this case held that the County’s permits 

are discretionary actions, but the Second District Court of Appeal 

in California Water Impact Network v. San Luis Obispo County 

(2018) 25 Cal.App.5th 666 (“California Water”) held that identical 

permits issued by San Luis Obispo County were ministerial. The 

California Water court was correct, but because counties largely 

https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=13801.&lawCode=WAT
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apply the same statewide standards, the split leaves the remaining 

counties wondering how to proceed.  

The Fifth District concluded here that the well-construction 

permits are discretionary because the permitting agency—here, 

the County Department of Environmental Resources (“DER”)—

has authority under the standards to require wells to be moved 

farther away from potential sources of groundwater contamina-

tion. As the court acknowledged, DER is powerless to reject a 

permit or impose conditions on its issuance to address any other 

issue. DER cannot control the use of the well in any way, including 

the amount of water pumped, or affect the use of that water or the 

land uses it serves.  

The Court of Appeal’s Opinion would therefore require the 

County—and any other county worried about being sued—to per-

form pointless environmental review. Under basic CEQA 

principles, DER would be required to evaluate all reasonably fore-

seeable environmental impacts of construction and operation of 

the well, direct or indirect, including the impacts arising from the 

use of water from the well. Yet the DER lacks any authority to 

require a permit applicant to avoid or minimize those impacts. 
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The Court of Appeal could have avoided this result if it had 

properly applied the test for discretion. The difference between 

ministerial and discretionary actions is a spectrum, not a dichot-

omy. Consequently, courts apply a “functional” test to determine 

whether an agency has sufficient discretion to trigger CEQA. That 

test asks whether the agency has sufficient authority to alter a 

proposed project in a way that will meaningfully address environ-

mental impacts identified in the course of CEQA review. This is 

the test that courts have applied for decades, and it was the test 

that the court in California Water correctly applied to conclude 

that the identical well-construction permits in San Luis Obispo 

County are ministerial.  

By contrast, the Court of Appeal here effectively applied a 

formal test. It latched on to the word “adequate” in a single stand-

ard for requiring wells to be located at a distance from potential 

sources of groundwater contamination. Based solely on DER’s abil-

ity to require a permit applicant to move a well farther from such 

a potential source, the court concluded that CEQA compliance was 

required. It recognized that DER has no ability to reject or other-

wise modify a proposed well in response to any evidence of any 
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other environmental impacts of a well that might be revealed by 

CEQA analysis.  

In fact, the Court of Appeal here conceded that its ruling 

could impose a substantial burden with little benefit. It suggested 

its hands were tied and pointed to the Legislature for a solution. 

But the functional test for discretion provides a solution already in 

place.  

The County does not object to having to comply with CEQA. 

The significant problem created by the Opinion is instead that 

DER has no authority to do anything to modify or reject a proposed 

well to mitigate the impacts that might be revealed by CEQA anal-

ysis. The County objects to having to perform such useless analysis. 

This Court should grant review and apply the functional test to 

ensure that the many counties that require similar well-construc-

tion permits are not required to undertake fruitless CEQA 

analysis.   

STATEMENT OF THE CASE 

I. Counties regulate groundwater well construction, 
largely by applying state standards. 

For 50 years, the state Department of Water Resources 

(“DWR”) has published technical standards for the construction 
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and destruction of wells. Those standards are designed to prevent 

wells from contaminating groundwater. The current Bulletin No. 

74: Water Well Standards provides at least 16 separate sets of tech-

nical specifications to govern each of three types of wells—

domestic and agricultural groundwater, monitoring, and decom-

missioned wells. (Appellants’ Appendix (“AA”) 3:521, 536-37, 541-

601; see also AA 3:447-81.) 1  These standards include minimum dis-

tances between wells and potential pollutant sources (AA 3:450-

53, 3:542-43); minimum depths of well seals below the ground and 

appropriate sealing materials (AA 3:453-460, 3:543-52); require-

ments to protect well openings (AA 3:460-64, 3:552-54); and 

materials and installation methods for well casings (AA 3:465-470, 

3:554-56). Since 1986, Water Code section 13801(c) has required 

that local governments adopt well construction ordinances that 

“meet[] or exceed[] the standards contained in” Bulletin No. 74.  

The County adopted such an ordinance—now codified as 

Chapter 9.36 of the County Code (“Ordinance” or “Chapter 9.36”)—

                                         
 
1  Citations to the Appellants’ Appendix are in the format “[vol  -
ume]:[page].” 

 
 

https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=13801.&lawCode=WAT
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in 1973. 2  According to the California State Association of Counties’ 

amicus brief supporting the County in the Court of Appeal, at least 

seven other county ordinances “closely resemble” Chapter 9.36. 

(Amicus Curiae Brief in Support of County by the Cal. State Assn. 

of Counties at 8 & fn. 1).  

To construct, repair, or destroy a groundwater well, a prop-

erty owner must first obtain a permit from the County Department 

of Environmental Resources. (See AA 3:664-72, 1:148-51; 

§ 9.36.030.) DER issues hundreds of these permits each year. (AA 

3:716 [Stipulated Fact 11].) Unless an applicant requests a vari-

ance, DER applies the “standards for the construction, repair, 

reconstruction or abandonment of wells . . . as set forth in Chapter 

II” of Bulletin No. 74, except as expressly modified or supple-

mented in Chapter 9.36. (§ 9.36.150.) If an application complies 

with the distance, design, and other applicable standards set forth 

in Chapter 9.36 and Bulletin No. 74, DER issues the permit. The 

Ordinance does not allow DER to regulate the use of a well or the 

use of water produced by the well.  

                                         
 
2  Chapter 9.36 is attached as Attachment 2. Further statutory 
references are to the County Code unless otherwise specified. 
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The County has always considered approval of these well-

construction permits to be a ministerial function of DER and thus 

exempt from CEQA. (AA 1:073-74 [Stipulated Facts 2, 3, 9(a)(3), 

9(b)(2)].) In fact, since 1983, when the County Board of Supervisors 

first adopted implementing procedures for CEQA, the County has 

identified those permits on its list of County approvals determined 

to be ministerial. (AA 3:680, 689; see also Cal. Code Regs., tit. 14 

(“CEQA Guidelines”), § 15268(c) [each agency should “provide an 

identification or itemization of its projects and actions which are 

deemed ministerial”].)  

II. The State and County begin to regulate groundwater 
extraction in 2014. 

Counties have thus regulated well construction for decades. 

In 2014, however, both the State and County passed legislation to 

regulate groundwater extraction for the first time. The Sustainable 

Groundwater Management Act (“SGMA”) requires that public wa-

ter agencies, counties, and other local agencies begin to adopt 

plans in 2020 that will regulate extraction within 50 years. (See 

Water Code §§ 10721(k), (r), (v), 10727, 10727.2(c).) And in Novem-

ber 2014, the County adopted its own ordinance to regulate some 

https://advance.lexis.com/api/permalink/dec767fa-e9dd-4548-984d-e25618872909/?context=1000516
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=10721.&lawCode=WAT
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=10721.&lawCode=WAT
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=10727.&lawCode=WAT
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=10727.&lawCode=WAT
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wells to prevent the “unsustainable extraction of groundwater.” 3 

(§§ 9.37.040(A), 9.37.050(A); see also AA 1:073 [Stipulated Fact 4], 

1:160-68.) Accordingly, although the well-construction-permitting 

program does not allow DER to regulate groundwater extraction, 

both the State and County have now developed new programs to 

provide that regulation.  

III. The trial court holds that the County permits are 
ministerial, and the Court of Appeal reverses despite 
the decision in California Water. 

In January 2014, Plaintiffs challenged the County’s imple-

mentation of its well-construction permit program. They alleged 

that the County’s longstanding “pattern and practice” of treating 

well-construction permits as ministerial, and thus exempt from 

CEQA, violated the statute. (AA 1:11.) After a trial based on stip-

ulated facts, the superior court agreed with the County that DER’s 

issuance of well-construction permits is ministerial and thus 

                                         
 
3  The 2014 groundwater ordinance exempts small wells and wells 
subject to a water agency’s approved groundwater management 
plan. (§§ 9.37.050(A), 9.37.030(10).) All permits subject to Chapter 
9.37 are discretionary and subject to CEQA. (AA 1:074 [Stipulated 
Fact 9(a)(2)].) 
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exempt from CEQA. 4  (AA 1:68, 73-75 [Stipulated Facts], 3:740-53 

[statement of decision].) 

Plaintiffs appealed on April 11, 2016. After full briefing and 

argument, but before the court issued the Opinion, on June 28, 

2018, the Second District Court of Appeal rejected a CEQA chal-

lenge to San Luis Obispo County’s substantively identical well-

permitting ordinance, which similarly adopts the Bulletin No. 74 

standards. (California Water, supra, 25 Cal.App.5th 666.) The Sec-

ond District held that “[n]o aspect of that ordinance, or the DWR 

standards it incorporates, supports an interpretation that well per-

mits are discretionary.” (Id. at 679.) The plaintiffs in California 

Water filed a petition for review in this Court on September 4, 

                                         
 
4  In November 2015, after the trial in this case, a different group 
of plaintiffs challenged a single well-construction permit that DER 
had issued on November 18, 2014. (See Coston v. Stanislaus 
County (Aug. 24, 2018) No. F074209, [2018 Cal. App. Unpub. 
LEXIS 6474].) In that case, the trial court granted the County’s 
motion for judgment on the pleadings on the same basis as its de  -
cision in this case. On appeal, the parties agreed that the two cases 
should be consolidated given the identity of issues. The Court of 
Appeal declined to consolidate them, but heard the cases together 
and issued virtually identical decisions on the CEQA issue in both 
cases. Along with this petition, the County is filing a petition for 
review of the Coston decision on the same issue. 
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2018. (California Water Impact Network v. San Luis Obispo 

County, Case No. S251056.) 

The Court of Appeal issued the Opinion in this case on Au-

gust 24, 2018, about two months after California Water. Based on 

a single standard in the DWR Bulletin, the court held that “the 

County retains discretion to determine whether a well will be 

placed an ‘adequate’ distance from a contamination source,” and 

thus “the issuance of well construction permits is a ‘discretionary’ 

decision for CEQA purposes.” 5  (Opinion at 2.) That standard lists 

default minimum distances between wells and common sources of 

contamination such as septic tanks. (AA 3:542-43.) It also allows 

the enforcing agency to adjust the default distances to address un-

usually “adverse” conditions or conditions that preclude 

compliance with the default minimum distances. (AA 3:543.) 

                                         
 
5  The Opinion distinguished this language from other standards 
that it found ministerial, including those for locating wells upgra  -
dient from contamination sources and outside areas of flooding 
“where possible.” (Opinion at 10, fn. 8.)  
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GROUNDS FOR REVIEW 

I. The Court of Appeal’s conclusion that well  -
construction permits are discretionary squarely 
conflicts with California Water. It thus leaves 
counties wondering how to proceed in issuing such 
permits. 

The Fifth and Second Districts considered exactly the same 

DWR standards and reached opposite conclusions. Chapter 9.36 

incorporates the same Bulletin No. 74 standards incorporated by 

the San Luis Obispo County well-permitting ordinance—and by 

many other county codes. (Compare § 9.36.150 [“Except as may be 

otherwise provided by this chapter, standards for the construction, 

repair, reconstruction or abandonment of wells shall be as set forth 

in Chapter II of . . . Bulletin No. 74 . . . .”] with California Water, 

supra, 25 Cal.App.5th 666, 677 [“‘Standards for the construction, 

repair, modification or destruction of wells shall be as set forth’ in 

DWR Bulletins”] (quoting San Luis Obispo County Code 

§ 8.40.060(a)).)  

Chapter II of the Bulletin sets forth a host of highly technical 

standards for well construction. The Court of Appeal in this case 

homed in on only one of those standards to hold that CEQA applies 

to all well permits: “because the County retains discretion to de-

termine whether a well will be placed an ‘adequate’ distance from 
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a contamination source, the issuance of well construction permits 

is a ‘discretionary’ decision for CEQA purposes.” (Opinion at 2; see 

also id. at 13, fn. 11 [“[W]hile the horizontal separation distances 

enumerated in the Bulletin provide some objective guideposts, the 

surrounding provisions confirm that the ultimate standard is that 

well/pollution separation[] distances must be ‘adequate.’”].) Ac-

cording to the Fifth District, the County’s ability to require some 

adjustment in the spacing between a well and a potential contam-

inant source triggers full review under CEQA. This stands in 

direct conflict with California Water.  

The Second District also considered “whether state stand-

ards, set forth in DWR bulletins, require [San Luis Obispo] County 

to exercise discretion before issuing a well permit.” (California Wa-

ter, supra, 25 Cal.App.5th 666, 675.) But it held that “[n]o aspect 

of that ordinance, or the DWR standards it incorporates,”—the 

very same standards applied by Stanislaus County—“supports an 

interpretation that well permits are discretionary. Instead, the 

statutory scheme imposes fixed technical requirements.” (Id. at 

679; see also id. at 677 [“A well building permit is a type of building 

permit. So long as technical standards and objective measure-

ments are met, County must issue a well permit to licensed 
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contractors,” making those permits ministerial and exempt from 

CEQA.].) This analysis of the same state standards leaves no room 

to reconcile the Opinion with the decision in California Water. 

Despite being unpublished, 6  the Opinion here and its depar-

ture from California Water will create significant confusion for 

counties across California about whether their well-construction 

permits are subject to CEQA. The dilemma about which case to 

rely on will be especially acute for counties in the Fifth District.  

Because the Opinion is unpublished, superior courts 

throughout the state would be bound by the published decision in 

California Water for the moment. (Auto Equity Sales, Inc. v. Supe-

rior Court (1962) 57 Cal.2d 450, 455.) However, the existence of 

the Opinion means that plaintiffs will surely continue to challenge 

any county outside the Second District that attempts to rely on 

California Water, recognizing that they have a solid chance of pre-

vailing on appeal. Indeed, given the Opinion, that outcome is 

                                         
 
6  This Court has periodically granted review of decisions despite 
their being unpublished. (See, e.g., Scottsdale Ins. Co. v. MV 
Transportation (2005) 36 Cal.4th 643, 654, fn. 2; Ehrlich v. City of 
Culver City (1996) 12 Cal.4th 854, 859; In re Kieshia E. (1993) 6 
Cal.4th 68, 81.)  

https://advance.lexis.com/api/permalink/4efb2401-acda-4e98-a660-2826e9cea98f/?context=1000516
https://advance.lexis.com/api/permalink/4efb2401-acda-4e98-a660-2826e9cea98f/?context=1000516
https://advance.lexis.com/api/permalink/933d7b77-2dde-498f-aa1d-837f69b55c99/?context=1000516
https://advance.lexis.com/api/permalink/933d7b77-2dde-498f-aa1d-837f69b55c99/?context=1000516
https://advance.lexis.com/api/permalink/80d3e752-8115-489c-8568-c9c5b76d255e/?context=1000516
https://advance.lexis.com/api/permalink/80d3e752-8115-489c-8568-c9c5b76d255e/?context=1000516
https://advance.lexis.com/api/permalink/f07c196c-c805-4676-9208-a7e9c261eac1/?context=1000516
https://advance.lexis.com/api/permalink/f07c196c-c805-4676-9208-a7e9c261eac1/?context=1000516
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virtually certain in the Fifth District. Counties, which must try to 

anticipate how a court in practice will view their conduct, will thus 

be unable to safely rely on the California Water decision. (See O.W. 

Holmes, Jr., The Path of the Law (1897) 10 Harv.L.Rev. 457, 458 

[“[A] legal duty so called is nothing but a prediction that if a man 

does or omits certain things he will be made to suffer in this or that 

way by judgment of the court . . . .”].)  

In sum, the conflicting decisions create significant legal un-

certainty across the state for county permitting programs that are 

based on a single statewide model. This is precisely the kind of 

problem that this Court’s review is designed to solve. (See Cal. R. 

Ct. 8.500(b)(1); see also, e.g., Beatrice Co. v. State Bd. of Equaliza-

tion (1993) 6 Cal.4th 767, 770-771 [review granted to resolve 

uncertainty created by split of authority].) 

II. The Court of Appeal’s opinion would require 
counties to perform fruitless environmental review. 

The Opinion would require counties implementing the DWR 

standards to perform CEQA review for hundreds of permits each 

year. Yet county permitting agencies such as DER could do little 

or nothing to avoid the environmental impacts revealed by that 

https://advance.lexis.com/api/permalink/5a3cce5e-1e6b-4a14-9db1-d51d9b294883/?context=1000516
https://advance.lexis.com/api/permalink/5a3cce5e-1e6b-4a14-9db1-d51d9b294883/?context=1000516
https://advance.lexis.com/api/permalink/0eeccbfd-1500-4693-9252-62260b3182bf/?context=1000516
https://advance.lexis.com/api/permalink/0eeccbfd-1500-4693-9252-62260b3182bf/?context=1000516
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review because the standards do not allow them to deny permits 

or impose mitigating conditions on them.  

This would be a clear waste of scarce public resources and 

inconsistent with this Court’s holding that “[t]he purpose of CEQA 

is not to generate paper.” (Bozung v. Local Agency Formation Com. 

(1975) 13 Cal.3d 263, 283.) Courts have avoided that outcome by 

adopting a pragmatic, “functional” test for discretion under CEQA. 

The Court of Appeal failed to properly apply that test. 

A. Courts apply a “functional test” to determine 
whether agency action on a project is 
discretionary for purposes of CEQA: the agency 
must have sufficient authority to reject or 
modify the project in response to information 
revealed by a CEQA analysis. 

CEQA applies only to projects subject to discretionary gov-

ernmental approval (Pub. Resources Code § 21080(a)), and thus 

not to ministerial projects (id. § 21080(b)(1)). But the distinction 

between the two is not black and white. Indeed, “[i]t would be dif-

ficult to conceive of any official act, no matter how directly 

ministerial, that did not admit of some discretion in the manner of 

its performance, even if it involved only the driving of a nail.” 

(Johnson v. State (1968) 69 Cal.2d 782, 788, cited in CEQA Guide-

lines §§ 15357 note, 15369 note.)   

https://advance.lexis.com/api/permalink/88e9c5de-8bce-46f0-849f-1176d5a78a41/?context=1000516
https://advance.lexis.com/api/permalink/88e9c5de-8bce-46f0-849f-1176d5a78a41/?context=1000516
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=PRC&sectionNum=21004.
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=PRC&sectionNum=21004.
https://advance.lexis.com/api/permalink/c72bc10f-6598-402b-9842-790010a32327/?context=1000516
https://advance.lexis.com/api/permalink/d071f4e1-8631-4626-9997-67fcc43dc907/?context=1000516
https://advance.lexis.com/api/permalink/01188b3c-8264-443e-ae52-7902ecef5db0/?context=1000516
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Accordingly, “CEQA does not apply to an agency decision 

simply because the agency may exercise some discretion in approv-

ing the project or undertaking.” (San Diego Navy Broadway 

Complex Coalition v. City of San Diego (2010) 185 Cal.App.4th 924, 

934 (“San Diego Navy”).) Rather, “the discretion must be of a cer-

tain kind”: the agency must have authority to deny or modify the 

proposed project to “meaningfully address any environmental con-

cerns that might be identified in the EIR.” (Id. at 933, 934 (citing 

Friends of Westwood, Inc. v. City of Los Angeles (1987) 191 

Cal.App.3d 259, 266-67 (“Westwood”)); see also Sierra Club v. 

County of Sonoma (2017) 11 Cal.App.5th 11, 18-19, 23-24, 29-30 

(“County of Sonoma”) (citing San Diego Navy); Leach v. City of San 

Diego (1990) 220 Cal.App.3d 389, 394-95; Sierra Club v. Napa 

County Bd. of Supervisors (2012) 205 Cal.App.4th 162, 179 (“Napa 

County Board”).) This test “implicitly recognizes that unless a pub-

lic agency can shape the project in a way that would respond to 

concerns raised in an EIR . . . environmental review would be a 

meaningless exercise.” (Mountain Lion Foundation v. Fish & 

Game Com. (1997) 16 Cal.4th 105, 117; see also Westwood, 191 

Cal.App.3d at 272 [action is ministerial where “[n]o matter what 

the EIR might reveal about the terrible environmental 

https://advance.lexis.com/api/permalink/bf2e4a5d-9ea1-42fe-8180-c4f5336e4f14/?context=1000516
https://advance.lexis.com/api/permalink/bf2e4a5d-9ea1-42fe-8180-c4f5336e4f14/?context=1000516
https://advance.lexis.com/api/permalink/bf2e4a5d-9ea1-42fe-8180-c4f5336e4f14/?context=1000516
https://advance.lexis.com/api/permalink/088a3829-1325-43b5-8457-3cd6b196e247/?context=1000516
https://advance.lexis.com/api/permalink/088a3829-1325-43b5-8457-3cd6b196e247/?context=1000516
https://advance.lexis.com/api/permalink/4fa49c36-baa0-47f6-a29c-b1681d762049/?context=1000516
https://advance.lexis.com/api/permalink/4fa49c36-baa0-47f6-a29c-b1681d762049/?context=1000516
https://advance.lexis.com/api/permalink/c9378b0e-b687-477e-a000-b4f714752f44/?context=1000516
https://advance.lexis.com/api/permalink/c9378b0e-b687-477e-a000-b4f714752f44/?context=1000516
https://advance.lexis.com/api/permalink/f3783923-41b9-4625-817d-550f219ff426/?context=1000516
https://advance.lexis.com/api/permalink/f3783923-41b9-4625-817d-550f219ff426/?context=1000516
https://advance.lexis.com/api/permalink/2cacbdbb-291a-4b80-90ca-e8cf1b02ed45/?context=1000516
https://advance.lexis.com/api/permalink/2cacbdbb-291a-4b80-90ca-e8cf1b02ed45/?context=1000516
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consequences of going ahead with a given project the government 

agency would lack the power (that is, the discretion) to stop or mod-

ify it in any relevant way”].) 

This “functional” test, as the court in Westwood called it (191 

Cal.App.3d 259, 272), is the “‘touchstone’ for determining whether 

an agency has undertaken a discretionary action.” (San Diego 

Navy, supra, 185 Cal.App.4th 924, 928.)  

In applying the functional test, courts focus on the scope of 

“the authority granted by the law providing the controls over the 

activity” to determine whether it affords the agency leeway to deny 

or meaningfully modify the project. (CEQA Guidelines 

§ 15002(i)(2); accord, People v. Dept. of Housing & Community Dev. 

(1975) 45 Cal.App.3d 185, 192 [“The law administered by a public 

agency supplies the litmus for differentiating between its discre-

tionary and ministerial functions.”].) CEQA does not itself provide 

agencies authority to approve, deny, or mitigate the impacts of a 

project—any such authority must come from the other law that 

governs the agency’s decision on the project. (See Pub. Resources 

Code § 21004 [“In mitigating or avoiding a significant effect of a 

project on the environment, a public agency may exercise only 

those express or implied powers provided by law other than this 

https://advance.lexis.com/api/permalink/a0d7d140-48dc-42c8-903d-e5c545e5bfff/?context=1000516
https://advance.lexis.com/api/permalink/bd8582d7-68e6-4b06-bf33-93fd8b98f725/?context=1000516
https://advance.lexis.com/api/permalink/bd8582d7-68e6-4b06-bf33-93fd8b98f725/?context=1000516
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=PRC&sectionNum=21004.
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=PRC&sectionNum=21004.
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division.”]; CEQA Guidelines § 15040(a), (b) [“CEQA does not grant 

an agency new powers independent of the powers granted to the 

agency by other laws.”].)  

As explained below, the Opinion gave short shrift to the 

functional test. In doing so, it not only created a conflict with the 

Second District’s decision in California Water, it erroneously im-

posed on the County—and other counties that wish to avoid a 

CEQA lawsuit—a burden to carry out futile environmental review. 

The Opinion therefore satisfies the criteria for this Court’s review 

in Rule 8.500(b)(1) of the California Rules of Court. 

B. The Court of Appeal’s erroneous application of 
the functional test would require public 
agencies to perform futile CEQA analysis. 

The functional test ensures that CEQA review occurs where 

it can do some good—where the lead agency has legal authority to 

alter or reject a project to address environmental impacts that 

might be revealed by CEQA review. Instead of applying the func-

tional test, the Court of Appeal effectively applied a formal test. 

The CEQA review that would result would be similarly formalistic: 

counties attempting to comply with the Opinion would be required 

to do extensive environmental impact analysis, but could do virtu-

ally nothing with the information that analysis would generate.  

https://advance.lexis.com/api/permalink/6a583c52-26b0-4f54-b836-93d01cad8d3c/?context=1000516
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The Opinion relies entirely on the word “adequate” in Sec-

tion 8.A of the Bulletin to find that the entire well-construction 

permitting regime is discretionary. The court concluded that 

CEQA was triggered because, despite the quantitative default 

standards for well spacing, DER has the ability to require a permit 

applicant to move a well beyond that default spacing to ensure the 

spacing is “adequate” to avoid contamination from that source. 

(Opinion at 13, fn. 11 [“[W]hile the horizontal separation distances 

enumerated in the Bulletin provide some objective guideposts, the 

surrounding provisions confirm that the ultimate standard is that 

well/pollution separations distances must be “adequate.”]; id. at 13 

[“Determining whether a particular spacing is ‘adequate’ inher-

ently involves subjective judgment.”].) The court concluded that 

DER’s discretion is “not [i]nsubstantial” (id. at 14) because even a 

small modification to well spacing is “not minor if it is the differ-

ence between safe versus contaminated groundwater” (id. at 15). 

The Opinion asserts that the “number of discretionary standards 

the local agency must consider is not the rubric for determining 

whether a permitting scheme is ministerial. . . . [I]f a single stand-

ard has the public official exercising subjective judgment as to how 
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the project will be carried out, the scheme is discretionary and sub-

ject to CEQA. (Ibid. (emphasis added).) 

The Court of Appeal’s “single standard” test converts the 

functional test into a formal test. Its approach clashes head on with 

that taken in the seminal Westwood case, supra. The Westwood 

court held that “[t]he fact public employees exercise their discre-

tion to modify a single city council established standard or to 

impose a single condition or modification does not automatically 

mean the approval process is a ‘discretionary project’ within the 

meaning of Public Resources Code section 21080.” (191 Cal.App.3d 

259, 280.) Rather, “when that discretion is exercised as to several 

items and in the context of approval of a major project with sub-

stantial potential effects on the environment the process moves 

from a ministerial to a discretionary decision.” (Ibid.) Ultimately, 

“the sheer quantity and consequences of discretionary decisions” 

made the approval in that case subject to CEQA. (Ibid.)  

Similarly, in Napa County Board, supra, the court eschewed 

a single-standard test when it found the county’s lot-line-adjust-

ment decisions to be ministerial despite the ordinance’s 

requirements that the agency determine that “no public utility 

easement shown on a final or parcel map will be adversely affected 
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by the adjustment” and that “the resulting parcel must be con-

nected to a public sewer or be suitable for an on-site sewage 

disposal system.” (205 Cal.App.4th 162, 177, fn. 11 (emphases 

added).)  

Here, the Court of Appeal recognized that county permitting 

agencies have minimal room for maneuver under the DWR stand-

ards. It expressly acknowledged that counties applying the 

standards have no authority whatsoever to address the primary 

environmental impact of new groundwater wells: potential 

groundwater depletion. (Opinion at 16, fn. 14 [the ordinance “does 

not grant the DER the authority to do anything about groundwater 

depletion” because “groundwater consumption is not a permissible 

basis for denying a [well-construction] permit.”].) The Bulletin’s 

standards do not allow the permitting agency to limit a well’s ca-

pacity or depth. Nor could the agency forbid a well owner from 

operating the well in any particular way. It thus could not, for ex-

ample, impose a cap on the amount of water pumped from the well 

or limit the uses to which that water could be put. As a result, per-

mitting agencies could not impose measures to mitigate the 

impacts of the use of the well.  
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Indeed, if an agency attempted to impose conditions requir-

ing mitigation for such impacts, or denied a permit based on such 

impacts, the permit applicant would immediately—and success-

fully—sue the county alleging that such mitigation is outside the 

scope of the agency’s authority under the ordinance and DWR 

standards. The functional test cases recognize that an approval is 

not discretionary if the applicant could obtain a writ compelling 

the agency to issue the approval without substantial modification. 7 

(Westwood, supra, 191 Cal.App.3d 259, 269.)  

Moreover, the agency’s CEQA review of a well-permit appli-

cation would need to encompass all of the reasonably foreseeable 

direct and indirect impacts of a new well, including cumulative im-

pacts. (See CEQA Guidelines §§ 15064(d), (h), 15355.) The 

permitting agency thus could not limit review to the impacts of the 

construction and operation of the well itself, but would also need 

to address foreseeable impacts of the land uses that the well would 

                                         
 
7  The Opinion thus forces counties to navigate between the Scylla 
of permit applicants who would challenge any mitigation measures 
imposed by the permitting agency and the Charybdis of plaintiffs 
like those here who would demand that the agency impose those 
measures. 

https://advance.lexis.com/api/permalink/6d01c82a-38b4-4a11-9515-dfa03e892d3d/?context=1000516
https://advance.lexis.com/api/permalink/40a7fdea-5592-42ec-b402-ec675ff311e3/?context=1000516
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serve. In this context, that means all of the environmental impacts 

of irrigated agriculture. Yet the permitting agency would have no 

authority to act on any of the information that CEQA review would 

reveal about these impacts. (See California Water, supra, 25 

Cal.App.5th 666, 678 [county lacked authority to impose “addi-

tional conditions” beyond the scope of well ordinance and DWR 

standards]; CEQA Guidelines § 15002(i)(2).)  

The Court of Appeal justified its conclusion on the grounds 

that CEQA review could shed light on the proper spacing between 

a well and a potential source of groundwater contamination and 

allow DER to alter that spacing. 8  (See supra.) But the process of 

issuing well-construction permits already serves that function, 

without CEQA’s help. (See §§ 9.36.060-.080.)  

In County of Sonoma, supra, the court rejected the same ar-

gument adopted by the Court of Appeal here. (11 Cal.App.5th 11, 

                                         
 
8  To be clear, the agency’s authority to modify the location of a well 
is limited to adjusting its spacing relative to a source of potential 
contamination. It could not require a well to be moved, for exam  -
ple, to avoid an impact on an adjacent landowner’s well or to avoid 
construction impacts to habitat in the area where the well was pro  -
posed. Nor could the agency impose mitigation unrelated to well 
spacing to address other sources of potential groundwater contam  -
ination, such as the application of chemical fertilizers or pesticides.  
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30, fn. 18.) The county there required landowners wishing to de-

velop a vineyard to obtain a permit to avoid potential erosion of 

slopes. (Id. at 16.) The court concluded that CEQA was not trig-

gered by the minor discretion exercised by the county in carrying 

that erosion-control function. The court explained, “The purpose of 

the ordinance, in fact, is to control those impacts. The pertinent 

issue is whether the ordinance gave the [agency] discretion to fur-

ther mitigate the impacts of the . . . project to any meaningful 

degree. . . .” (Id. at 30, fn. 18 (emphasis added); see also id. at 28, 

fn. 17.)  

Because the well-construction-permitting process is already 

designed to address the risks posed by sources of potential ground-

water contamination, CEQA review for that purpose would be 

wholly redundant. The functional test asks whether the agency’s 

exercise of judgment would be informed by environmental review. 

(See, e.g., Westwood, supra, 191 Cal.App.3d 259, 272 [an approval 

is discretionary only if the agency can “deny or modify the proposed 

project on the basis of environment[al] consequences the EIR 

might conceivably uncover” (emphasis added)].) Here, it would not.  

In sum, the County, like the other counties issuing permits 

for well construction, has no authority to require mitigation of any 
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environmental impact, other than to adjust the spacing between a 

well and a source of potential contamination. Yet the County’s per-

mitting process already serves to avoid the potential impact of 

groundwater contamination from nearby sources. Accordingly, to 

require environmental review under these circumstances “would 

constitute a useless—and indeed wasteful—gesture.” (Westwood, 

supra, 191 Cal.App.3d 259, 272.)  

The Court of Appeal in fact conceded that its decision could 

produce counterproductive results. (Opinion at 2-3, 21-22.) 

[I]t is troublesome that, for most well construction per  -
mits, the costly, time-consuming environmental 
review process may commonly prove unnecessary, or 
ultimately result in only minor alterations to the pro  -
posed well’s location. Moreover, it is not difficult to 
imagine scenarios in which delays in addressing the 
problem of a residential or agricultural well going dry 
could cause harm, loss or hardship while ultimate ap  -
proval of remedial action would be virtually certain. 

(Id. at 2.) In responding to the County’s concern “that CEQA re-

view would require the County to analyze a host of environmental 

impacts it is powerless to address,” the Court simply stated “that 

is not grounds for dispensing with CEQA.” (Id. at 21; see also id. 

at 22 [“[T]he fact that some mitigation measures are outside the 

lead agency’s authority to impose does not dispense with CEQA 

altogether.”].) It thus suggested that the Legislature might 
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intervene to “to provide relief from the potentially high burdens 

imposed by CEQA in this context.” (Id. at 3; see also id. at 22, fn. 

21.)  

In fact, the court understated the counterproductive results 

of its decision. It neglected to note that CEQA would require review 

of the full range of potential direct and indirect impacts flowing 

from issuance of a well permit, despite the County’s near total in-

ability to mitigate them. (See supra.) The County could not limit 

its review to potential sources of groundwater contamination and 

the proper separation from them.  

It also appeared to believe, mistakenly, that the County had 

various ways to minimize the burden of performing review. (Opin-

ion at 21-22.) For example, it contended that “[w]hen a lead agency 

identifies mitigation measures that it lacks legal authority to im-

pose, it may simply make a finding . . . that the measures are 

legally infeasible.” (Id. at 21.) But that cannot excuse the agency 

from going through the exercise of preparing an EIR to evaluate 

all of the impacts that it has no ability to mitigate. Here, that is all 

environmental impacts except the potential impact to groundwa-

ter quality from a nearby source. The court also suggested that the 

County could avoid preparing EIRs by instead preparing a 
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mitigated negative declaration. (Id. at 22.) But an agency cannot 

rely on a mitigated negative declaration where the proposed miti-

gation is infeasible, such as where the agency has no authority to 

impose that mitigation. (See Pub. Resources Code § 21080(c), (f), 

(g).) 

Regardless, CEQA does not need amending to avoid these 

counterproductive results because it does not demand them as cur-

rently drafted. The functional test for discretion was designed to 

avoid just this kind of unnecessary review. The problem arises in-

stead from the Court of Appeal’s decision to apply a formal test 

rather than a functional one. 

C. The Court of Appeal erred in failing to accord 
any deference to the County’s longstanding 
conclusion that its well permits are ministerial. 

The CEQA Guidelines—and the courts—have recognized 

that courts should defer to a public agency’s determination that an 

approval is ministerial. The Court of Appeal mentioned this prin-

ciple but thereafter ignored it. (Opinion at 9 [“[A]ppellate courts 

afford considerable weight to a local agency’s classification of its 

own ordinance as ministerial.”].)  

Guidelines section 15268 emphasizes that “[t]he determina-

tion of what is ‘ministerial’ can most appropriately be made by the 
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particular public agency involved based upon its analysis of its own 

laws.” (CEQA Guidelines § 15268(a).) The Guidelines also recom-

mend that public agencies’ local CEQA procedures “[i]dentify[] the 

activities that are exempt from CEQA” and include “[a] list of pro-

jects or permits over which the public agency has only ministerial 

authority.” (Id. § 15022(a)(1); see also id. § 15268(c).) 

Courts have consistently followed section 15268 and held 

that courts should defer to an agency’s determination that its ap-

proval is ministerial. In Napa County Board, supra, the court 

rejected the plaintiffs’ argument that the court “should not pay any 

deference to the County’s classification” of the challenged decisions 

as ministerial and concluded that “surely that is not the law.” (205 

Cal.App.4th 162, 178.) “Otherwise,” the court continued, “why 

would the governing regulations [i.e., the CEQA Guidelines] 

acknowledge that the local public agency is the most appropriate 

entity to determine what is ministerial, based on analysis of its 

own laws and regulations, and urge that the agency make that de-

termination in its implementing regulations?” (Ibid.) Other 

courts—including the court in California Water—have similarly 

given deference to the agency’s determination, recognizing that 

agency’s view “is entitled to great weight unless that view is clearly 

https://advance.lexis.com/api/permalink/dec767fa-e9dd-4548-984d-e25618872909/?context=1000516
https://advance.lexis.com/api/permalink/5d05c561-3732-4171-b21f-fad3e901906a/?context=1000516
https://advance.lexis.com/api/permalink/dec767fa-e9dd-4548-984d-e25618872909/?context=1000516
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erroneous or unauthorized.” (California Water, supra, 25 

Cal.App.5th 666, 675 (citing Friends of Davis v. City of Davis 

(2000) 83 Cal.App.4th 1004, 1015); see also County of Sonoma, su-

pra, 11 Cal.App.5th 11, 19, 29; Health First v. March Joint Powers 

Authority (2009) 174 Cal.App.4th 1135, 1144.)  

As the Court of Appeal acknowledged (Opinion at 5), the 

County’s legislatively adopted CEQA Procedures have recognized 

for over 30 years that approval of well construction permits is min-

isterial. (AA 3:676-84 [Resolution No. 83-1750 adopting CEQA 

Procedures].) The County’s CEQA Procedures enumerate the 

County’s ministerial approvals, including well-construction per-

mits. (AA 3:680 [section 3(B)(5)], 689 [“sanitary well permits”].)  

The County’s determination is a straightforward application 

of the functional test for discretion based on the terms of the Ordi-

nance and the Bulletin’s standards. It is not “clearly erroneous” or 

“unauthorized.” (California Water, supra, 25 Cal.App.5th 666, 

675.) The Court of Appeal therefore should have upheld the 

County’s longstanding interpretation. 

https://advance.lexis.com/api/permalink/c7559613-2c80-4282-a855-73ddbcf25553/?context=1000516
https://advance.lexis.com/api/permalink/c7559613-2c80-4282-a855-73ddbcf25553/?context=1000516
https://advance.lexis.com/api/permalink/cd8e581e-5b67-43a6-ba58-95b4a9387ac8/?context=1000516
https://advance.lexis.com/api/permalink/cd8e581e-5b67-43a6-ba58-95b4a9387ac8/?context=1000516


 38 

III. The Court of Appeal’s opinion threatens to 
undermine CEQA compliance and discourage 
environmental regulation.  

The Court of Appeal’s construction, or rather constriction, of 

the ministerial exemption threatens to encourage public agencies 

to either abandon permitting programs designed to protect the en-

vironment or to design those programs in suboptimal ways to avoid 

having to perform ineffectual environmental review. Proper appli-

cation of the functional test would avoid these consequences. 

First, in County of Sonoma, supra, in which the First District 

considered that county’s erosion-control permit program, the court 

recognized the irony inherent in a narrow construction of the min-

isterial exemption in the context of a resource-protection permit: 

[A]dopting petitioners’ argument would have the per  -
verse effect of discouraging agencies from enacting 
ordinances, such as the ordinance here, specifically de  -
signed to mitigate environmental impacts through a 
permitting process. Under petitioners’ view of the law, 
if an agency has any discretion under the language of 
such an ordinance it cannot determine that issuing a 
permit is ministerial, even if there is nothing to sug  -
gest that the discretion allows the agency to further 
mitigate potential environmental impacts to any 
meaningful degree. If this were the law, agencies 
would be motivated to avoid CEQA burdens by simply 
not enacting such ordinances in the first place. 

(11 Cal.App.5th 11, 28, fn.17.) The well-construction permit pro-

gram is the same kind of program, viz. one “designed to mitigate 



 39 

environmental impacts[, i.e., potential groundwater contamina-

tion,] through a permitting process.” 9  (Ibid.)  

Second and related, the Opinion would encourage agencies 

to delegate their regulatory oversight to interested private parties 

to avoid the need to conduct CEQA analysis. That incentive arises 

from the Opinion’s effort to distinguish County of Sonoma, supra. 

(Opinion at 14-15 (discussing 11 Cal.App.5th 11, 29-30.)) As the 

Opinion characterized one of the standards at issue in County of 

Sonoma, “the applicable ordinance required that a 50-foot setback 

from wetlands be established ‘unless a wetlands biologist recom-

mends a different setback.’” (Id. at 14 (quoting 11 Cal.App.5th at 

29-30).) The permit applicant was then required to implement 

whatever the biologist—a consultant for the applicant—recom-

mended. (Id. at 15 (citing 11 Cal.App.5th at 30).) The Court of 

Appeal here concluded that “the County (through its DER) is the 

arbiter of ‘adequacy’ [of well spacing]—not a third party whose 

                                         
 
9  The point is not that counties would abandon their well-construc  -
tion permitting programs, which are now mandated by the Water 
Code. Rather, the Opinion would discourage public agencies from 
implementing other, similar programs designed to prevent specific 
impacts. 
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recommendation the County is essentially required to accept.” 

(Ibid. (emphasis added).) In other words, the court held that dis-

cretion will not trigger CEQA if that discretion has been delegated 

to a private party. 

The obvious consequence would be to encourage public agen-

cies to outsource their discretion to avoid triggering CEQA. The 

Opinion implies that, in the instant context, the County could re-

quire well-construction permit applicants to obtain an engineering 

report that proposes a distance between the proposed well and a 

source of contamination and require the applicant—without input 

from the County—to implement whatever distance is recom-

mended. According to the Opinion, as long as the County has 

completely abdicated its ability to evaluate whether that distance 

is “adequate,” CEQA would not be triggered. Proper application of 

the functional test avoids that outcome. 

CONCLUSION 

The County does not object to carrying out CEQA review for 

its actions. It is not filing this petition because it believes that re-

view to be burdensome. Indeed, the County already performs 

environmental review for discretionary variance permits under 

Chapter 9.36 and all well permits subject to Chapter 9.37. Instead, 
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the County seeks the Court’s review because the Opinion would 

require the County to perform pointless environmental review. The 

Court should grant the petition to avoid that outcome both for 

Stanislaus County and the other counties affected by the Court of 

Appeal’s opinion. 
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Stan |S|aUS C0Unty  C0de
Up PieV|0US Ne4t M a|n C0| |apSe SeaiCh Pi|nt
T|t|e 9 HEALTH AND SAFETY

Chaptei  9.36 WATER  WELLS

9.36.010 PUip0Se.

           Ttl b1ar‘ 1y SUplrVaS1rS ‘lCaarlS ttat ttl pUrp1Sl 1y ttaS Ctaptlr aS t1 pr1tlCt ttl ir1Un‘ WatlrS 1y ttl
Statl y1r ttl lnj1LmlntD tlaattD SayltL an‘ Wlayarl 1y ttl pl1pal 1y ttl C1UntL bL rliUaatani ttl a1Cata1nD
C1nStrUCta1nD maantlnanClD aban‘1nmlnt an‘ ‘lStrUCta1n 1y aaa WlaaS WtaCt maL ayylCt ttl qUaaatL an‘ p1tabaaatL
1y Un‘lrir1Un‘ WatlrSL (Pra1r C1‘l §3—300)L
 
9.36.020 Def|n |t |0nS.

           F1r ttl pUrp1Sl 1y ttaS CtaptlrD Clrtaan W1r‘S an‘ ptraSlS Staaa bl ‘lyanl‘ aS y1aa1WS-
           AL   cCatt1‘aC pr1tlCta1n Wlaa2 mlanS anL artayaCaaa lXCaVata1n an lXClSS 1y yaytL yllt C1nStrUCtl‘ bL anL
mltt1‘ y1r ttl pUrp1Sl 1y anStaaaani lqUapmlnt 1r yaCaaatalS y1r ttl pr1tlCta1n lalCtraCaaaL 1y mltaaaaC lqUapmlnt
an C1ntaCt Watt ttl ir1Un‘D C1mm1naL rlylrrl‘ t1 aS Catt1‘aC pr1tlCta1nL
           BL   cC1ntamanata1n2 mlanS an ampaarmlnt 1y ttl qUaaatL 1y ttl WatlrS 1y ttl Statl bL WaStl t1 a ‘lirll
WtaCt CrlatlS a taVar‘ t1 ttl pUbaaC tlaatt ttr1Uit p1aS1nani 1r ttr1Uit ttl Sprla‘ 1y ‘aSlaSlL
           C1ntamanata1n anCaU‘lS anL lqUaVaalnt lyylCt rlSUatani yr1m ttl ‘aSp1Saa 1y WaStlD Wtlttlr 1r n1t WatlrS
1y ttl Statl arl ayylCtl‘L
           CL   cDlStrUCta1n 1y Wlaa2 mlanS ttl C1mpaltl yaaaani 1y a Wlaa an SUCt a mannlr ttat at Waaa n1t pr1‘UCl
Watlr 1r aCt aS a C1n‘Uat y1r ttl antlrCtanil 1y WatlrSL
           DL   cHlaatt 1yyaClr2 mlanS ttl tlaatt 1yyaClr 1y ttl C1UntL 1r taS aUtt1raVl‘ rlprlSlntataVlL
           EL   cPlrS1n2 mlanS anL natUraa plrS1nD an‘aVa‘UaaD yarmD partnlrStapD C1mpanLD C1rp1rata1nD aSS1Caata1nD
j1ant VlntUrlD j1ant St1Ck C1mpanLD 1rianaVata1nD CaUbD C1mpanLD bUSanlSS trUStD alSSllD ailntD SlrVantD 1yyaClrD
lmpa1LllD UnanC1rp1ratl‘ aSS1Caata1n 1r rlprlSlntataVl 1y SamlL
           FL    cP1aaUta1n2 mlanS an aatlrata1n 1y ttl qUaaatL 1y ttl WatlrS 1y ttl Statl bL WaStl t1 a ‘lirll WtaCt
UnrlaS1nabal ayylCtS-
           1L    SUCt Watlr y1r blnlyaCaaa USl ; 1r
           2L    FaCaaatalS WtaCt SlrVaCl SUCt blnlyaCaaa USlSL
P1aaUta1n maL anCaU‘l C1ntamanata1nL
           GL   cSlaaD annUaar2 mlanS a Watlrtaitt Slaa paaCl‘ bltWlln ttl Wlaa CaSani an‘ ttl Sa‘l Waaa 1y a
‘raaal‘ t1alL
           HL   cSlaaD SanatarL2 aS a ir1UtD maStaC
1r mlCtanaCaa ‘lVaCl t1 makl a Watlrtaitt j1ant bltWlln ttl pUmp an‘ CaSani 1r ttl C1nCrltl baSlL
           IL    cSlaaD SUryaCl2 aS a m1n1aattaCaaaL p1Url‘ C1nCrltl paaty1rm C1nStrUCtl‘ ar1Un‘ ttl t1p 1y ttl Wlaa
CaSani 1n tt1r1UitaL C1mpaCtl‘ larttL
           JL    cWatlrS 1y ttl Statl2 mlanS anL WatlrD SUryaCl 1r Un‘lrir1Un‘D anCaU‘ani Saaanl WatlrSD Wattan ttl
b1Un‘aralS 1y ttl StatlL
           KL   cWlaa pat2 aS an lXCaVata1n an WtaCt ttl t1p 1y ttl Wlaa CaSani aS bla1W ttl ir1Un‘ SUryaClL
           LL   cWlaa2 1r cWatlr WlaaD2 aS USl‘ an ttaS CtaptlrD mlanS anL artayaCaaa lXCaVata1n C1nStrUCtl‘ bL anL
mltt1‘ y1r ttl pUrp1Sl 1y lXtraCtani Watlr yr1mD 1r anjlCtani Watlr ant1D ttl Un‘lrir1Un‘L TtaS ‘lyanata1n Staaa
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n1t anCaU‘l-
           1L    Oaa an‘ iaS WlaaSD 1r il1ttlrmaa WlaaS C1nStrUCtl‘ Un‘lr ttl jUraS‘aCta1n 1y ttl Dlpartmlnt 1y 
C1nSlrVata1nD lXClpt tt1Sl WlaaS C1nVlrtl‘ t1 USl aS Watlr WlaaS ; 1r
           2L    WlaaS USl‘ y1r ttl pUrp1Sl 1y-
           aL    DlWatlrani lXCaVata1n ‘Urani C1nStrUCta1nD 1r
           bL    StabaaaVani taaaSa‘lS 1r lartt lmbankmlntSD 1r
           CL    DlWatlrani airaCUatUraa arlaS Wtln ttl ‘aSCtaril aS t1 arraiata1n yaCaaatalS 1naLL (Pra1r C1‘l §3—301)L
 
9.36.030 Peim |t—Re|U|ied.

           Ttl 1Wnlr 1y pr1plrtL Up1n WtaCt a Wlaa aS a1Catl‘ 1r pr1p1Sl‘ t1 bl a1Catl‘D 1r taS/tlr aUtt1raVl‘
rlprlSlntataVlD Staaa 1btaan a plrmat yr1m ttl tlaatt 1yyaClr t1 C1nStrUCtD rlpaar 1r ‘lStr1L anL Wlaa 1r Wlaa SlaaL
N1 plrS1n Staaa C1nStrUCtD anStaaaD rlpaar 1r ‘lStr1L anL Wlaa 1r Wlaa Slaa Watt1Ut yarSt taVani blln yUrnaStl‘ a
C1pL 1y a Vaaa‘ plrmat y1r SUCt W1rkL A plrmat Staaa bl rlqUarl‘ Wtln anL Wlaa Slaa aS br1klnL Ttl appaaCata1n
y1r a plrmat Staaa bl an ttl y1rm prlSCrabl‘ bL ttl tlaatt 1yyaClr an‘ C1ntaan SUCt any1rmata1n aS ttl tlaatt
1yyaClr maL rlqUarlL It Staaa bl a C1n‘ata1n 1y lVlrL plrmat y1r ttl rlpaar 1y a Wlaa 1r Wlaa Slaa ttat ttlrl Staaa bl
C1mpaaanCl Watt ttl pr1VaSa1nS 1y ttaS CtaptlrL F1r ttl pUrp1Sl 1y ttaS SlCta1nD ttl tlrm cWlaa2 anCaU‘lS Catt1‘aC
pr1tlCta1n WlaaSL (Pra1r C1‘l §3—302)L
 
9.36.040 Peim |t—EmeigenCy  W0ik.

           In ttl lVlnt 1y an lmlrilnCLD rlpaar 1r rlpaaClmlnt 1y a Wlaa 1r pUmpani lqUapmlnt maL bl bliUn
Watt1Ut 1btaanani a plrmatL Aaa lmlrilnCL W1rk Staaa C1mpaL Watt ttl pr1VaSa1nS 1y ttaS CtaptlrL (Pra1r C1‘l §3—
303)L
 
9.36.0l0 Peim |t—App||Cat |0n.

           AS S11n aS p1SSabalD ttl 1Wnlr 1r taS/tlr aUtt1raVl‘ rlprlSlntataVl Staaa appaL t1 ttl tlaatt 1yyaClr y1r a
Wlaa C1nStrUCta1n plrmat an‘ StaaaD an a‘‘ata1nD SUbmat a Statlmlnt lXpaaanani an ‘ltaaa ttl natUrl 1y ttl
lmlrilnCLL Iy ttl tlaatt 1yyaClr yan‘S ttat ttl W1rk ‘1nl ‘1lS n1t C1mpaL Watt ttl pr1VaSa1nS 1y ttaS CtaptlrD tl
1r Stl Staaa 1r‘lr ttat SUCt a‘‘ata1naa W1rk bl plry1rml‘ aS maL bl nlClSSarL t1 C1mpaL Watt ttaS CtaptlrD 1r
Staaa 1r‘lr ttat ttl Wlaa Waaa bl ‘lStr1Ll‘ aS pr1Va‘l‘ an ttaS CtaptlrL (Pra1r C1‘l §3—303)L
 
9.36.060 Pi0teCt |0n  aga|nSt  SUifaCe Watei  entianCe.

           Aaa WlaaS Staaa bl S1 C1nStrUCtl‘ aS t1 prlVlnt ttl lntranCl 1y SUryaCl Watlr yr1m anL S1UrCl ant1 ttl 
Wlaa 1r ant1 anL aqUaylrL Ttl C1nStrUCta1n 1y a Wlaa pat aS pr1tabatl‘   ; pr1Va‘l‘D t1WlVlrD a VaraanCl plrmat maL 
bl irantl‘ bL ttl tlaatt 1yyaClrL Aaa pUmpani lqUapmlnt Staaa bl anStaaal‘ Watt pr1tlCtaVl ‘lVaClS t1 lyylCtaVlaL 
prlVlnt ttl lntranCl 1y y1rlain mattlr ant1 ttl Wlaa CaSaniL (Pra1r C1‘l §3—304)L
 
9.36.070 Sea|S.

           Aaa WlaaS Staaa taVl a SanatarL SlaaL Aaa WlaaS Staaa aaS1 taVl an annUaar SlaaD lXClpt airaCUatUraa WlaaS
n1t USl‘ y1r ‘1mlStaC pUrp1SlS an‘ a1Catl‘ m1rl ttan ttrll tUn‘rl‘ yllt yr1m a ‘1mlStaC WlaaL (Pra1r C1‘l §3—
305)L
 
9.36.080 D|S|n feCt |0n.
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           Aytlr ttl C1nStrUCta1nD anStaaaata1nD 1r rlpaar 1y anL WlaaD 1r pUmpani lqUapmlntD an‘ pra1r t1 atS USlD ttl
Wlaa an‘ aaa appUrtlnanClS ttlrlt1 Staaa bl ‘aSanylCtl‘L (Pra1r C1‘l §3—306)L
 
9.36.090 In jeCt |0n  0i  ieChaige We||S.

           An anjlCta1n 1r rlCtaril Wlaa Staaa bl SUbjlCt t1 aaa ttl pr1VaSa1nS 1y ttaS CtaptlrD lXClpt tt1Sl C1ntaanl‘
an SlCta1nS 9L36L060D 9L36L070 an‘ 9L36L080D UnalSS C1mpaaanCl Watt ttlSl SlCta1nS aS rlqUarl‘ bL ttl tlaatt
1yyaClrL (Pra1r C1‘l §3—307)L
 
9.36.100 InSpeCt |0n.

           A Wlaa Satl an‘ SUrr1Un‘ani pr1plrtL maL bl anSplCtl‘ bL ttl tlaatt 1yyaClr at anL taml pra1r t1 ttl
‘lStrUCta1n 1r C1nStrUCta1n 1y anL WlaaL Up1n C1mpalta1n 1y ttl W1rk aUtt1raVl‘ bL a plrmatD an‘ bly1rl ttl Wlaa
aS USl‘D 1r Up1n ttl ‘lStrUCta1n 1y a WlaaD ttl tlaatt 1yyaClr Staaa makl an anSplCta1nL (Pra1r C1‘l §3—308)L
 
9.36.110 Va i|anCeS.

           Ttl tlaatt 1yyaClr maL aUtt1raVl an lXClpta1n t1 anL pr1VaSa1n 1y ttaS Ctaptlr WtlnD an taS/tlr 1pana1nD
ttl appaaCata1n 1y SUCt pr1VaSa1n aS UnnlClSSarLL Up1n appaaCata1n ttlrly1rD ttl tlaatt 1yyaClr maL aSSUl a
VaraanCl plrmat an‘ Staaa prlSCrabl ttlrl1n SUCt C1n‘ata1nS aSD an taS 1r tlr jU‘imlntD arl nlClSSarL t1 pr1tlCt
ttl WatlrS 1y ttl Statl yr1m p1aaUta1nL (Pra1r C1‘l §3—309)L
 
9.36.120 DeStiUCt |0n  aUth0i|ty.

           EVlrL aban‘1nl‘ Wlaa Staaa bl ‘lStr1Ll‘ an aCC1r‘anCl Watt ttl mltt1‘S prlSCrabl‘ an ttl Stan‘ar‘SL
Ttl tlaatt 1yyaClr Staaa taVl ttl aUtt1ratL t1 1r‘lr ttl ‘lStrUCta1n 1r rlpaar 1y anL Wlaa ttat aS p1aaUtl‘ 1r UnSayl
1r aS S1 a1Catl‘ aS aaklaL t1 blC1ml p1aaUtl‘L (Pra1r C1‘l §3—310)L
 
9.36.130 Ma|ntenanCe 0f We|| 0Ut  0f SeiV|Ce.

           Ttl 1Wnlr Staaa C1ntanU1USaL maantaanD an aCC1r‘anCl Watt ttl pr1VaSa1nS 1y ttaS CtaptlrD anL Wlaa WtaCt
aS 1Ut 1y SlrVaClD S1 aS t1 bl Sayl an‘ t1 prlVlnt p1aaUta1n 1y anL aqUaylrL A pr1plraL maantaanl‘ 1Ut—1y—SlrVaCl
Wlaa Staaa n1t bl C1nSa‘lrl‘ t1 bl an aban‘1nl‘ WlaaL (Pra1r C1‘l §3—311)L
 
9.36.140 We|| di|||ei JS iep0it .

           Up1n C1mpalta1n 1y a WlaaD ttl 1Wnlr 1r taS/tlr aUtt1raVl‘ rlprlSlntataVl Staaa yaal Watt ttl tlaatt
1yyaClr a C1pL 1y ttl Wlaa ‘raaalr2S rlp1rtD aS rlqUarl‘ bL ttl Statl Dlpartmlnt 1y Watlr RlS1UrClSL (Pra1r C1‘l
§3—312)L
 
9.36.1l0 StandaidS ad0pted.

           EXClpt aS maL bl 1ttlrWaSl pr1Va‘l‘ bL ttaS CtaptlrD Stan‘ar‘S y1r ttl C1nStrUCta1nD rlpaarD
rlC1nStrUCta1n 1r aban‘1nmlnt 1y WlaaS Staaa bl aS Slt y1rtt an Ctaptlr II 1y ttl Dlpartmlnt 1y Watlr RlS1UrClS
BUaaltan N1L 74D cWatlr Wlaa Stan‘ar‘S2 (FlbrUarL 1968)D 1r aS SUbSlqUlntaL rlVaSl‘ 1r SUppalmlntl‘D WtaCt
arl anC1rp1ratl‘ an ttaS Ctaptlr an‘ ma‘l a part 1y ttaS CtaptlrL (Pra1r C1‘l §3—313)L
 
9.36.160 FeeS.
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           Ttl b1ar‘ 1y SUplrVaS1rS maL lStabaaStD bL rlS1aUta1nD a SCtl‘Ual 1y yllS y1r plrmatSD appaaCata1nS an‘ y1r
1ttlr SlrVaClS an‘ SUCt SCtl‘UalD Wtln a‘1ptl‘D Staaa blC1ml a part tlrl1yL A C1pL 1y anL SCtl‘Ual 1y yllS
lStabaaStl‘ bL rlS1aUta1n 1y ttl b1ar‘ Staaa bl klpt 1n yaal an ttl 1yyaCl 1y ttl Calrk 1y ttl b1ar‘ 1y SUplrVaS1rSL
(Pra1r C1‘l §3—314)L
 
9.36.170 Appea|—AUth0i|Zed.

           AnL plrS1n Wt1Sl appaaCata1n y1r a plrmat 1r y1r an appr1Vaa taS blln rlV1kl‘ 1r ‘lnal‘D maLD Wattan
ttartL ‘aLS aytlr ttl ‘atl 1y SUCt ‘lnaaa 1r rlV1Cata1nD applaa ttlrlyr1m an WrataniD aCC1mpanal‘ Watt ttl
appr1praatl applaa yllSD t1 ttl b1ar‘ 1y SUplrVaS1rSL SUCt applaa Staaa bl tlar‘ bL ttl b1ar‘ at atS nlXt rliUaar
mlltani ttlrlaytlrD UnalSS ttl applaa WaS yaal‘ Wattan yaVl ‘aLS 1y SUCt mlltaniD an WtaCt lVlnt at Staaa bl tlar‘
at ttl nlXt rliUaar mlltani SUbSlqUlnt ttlrlt1D an‘ ttl b1ar‘ Staaa ayyarm 1r 1VlrrUal ttl ‘lnaaa 1r rlV1Cata1n 1y
ttl appaaCata1nL TtaS SlCta1n ‘1lS n1t aUtt1raVl applaaS t1 ttl b1ar‘ yr1m anL aCta1n 1y ttl tlaatt 1yyaClr
aUtt1raVl‘ 1r rlqUarl‘ bL Statl aaW 1r rliUaata1nL (Pra1r C1‘l §3—315)L
 
9.36.180 Appea|—Heai|ng and aCt |0n.

           At ttl tlarani 1y an applaa t1 ttl b1ar‘ 1y SUplrVaS1rSD anL antlrlStl‘ partL maL prlSlnt 1raa 1r Wrattln
lVa‘lnClL F1aa1Wani ttl tlaraniD ttl b1ar‘ Staaa rln‘lr a ‘lCaSa1n Up1n ttl applaa an‘ maL SUStaanD m1‘ayLD 1r
rlVlrSl anL aCta1n 1y ttl tlaatt 1yyaClrL Ttl ‘lCaSa1n 1y ttl b1ar‘ Staaa bl yanaaL (Pra1r C1‘l §3—316)L
 
9.36.190 Enf0iCement .

           Ttl tlaatt 1yyaClr Staaa lny1rCl ttaS Ctaptlr an‘ maL plry1rm aaa aCtS nlClSSarL 1r pr1plr t1 aCC1mpaaSt
ttl pUrp1SlS 1y ttaS CtaptlrL (Pra1r C1‘l §3—317)L
 
9.36.200 Pena|ty  f0i  V|0|at |0n.

           AnL plrS1n Va1aatani anL 1y ttl pr1VaSa1nS 1y ttaS Ctaptlr Staaa bl iUaatL 1y a maS‘lmlan1r an‘ Up1n 
C1nVaCta1n ttlrl1y Staaa bl pUnaStl‘ aS Slt y1rtt an SlCta1n 1L36L010L EVlrL Va1aata1n 1y anL pr1VaSa1n 1y ttaS 
Ctaptlr Staaa bl C1nStrUl‘ aS a Slparatl 1yylnSl y1r laCt ‘aL ‘Urani WtaCt SUCt Va1aata1n C1ntanUlS an‘ Staaa bl 
pUnaStabal aS pr1Va‘l‘ an ttaS SlCta1nL (Or‘L CS 705 §17D 1999   ; pra1r C1‘l §3—318)L
 
 

ValW ttl m1baal VlrSa1nL
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