SUPREME COURT OF CALIFORNIA Supreme Court of California

onically RECEIVEL on 9/18/2018 at T1L50.22 AM Jorae E. Navarrete, Clerk and Executive Officer of the Court

Electronically FILED on 9/18/2018 by Tayuan Ma, Deputy Clerk

$251333
In the Supreme Court of the State of California

THE PEOPLE OF THE STATE OF
CALIFORNIA,

Plaintiff and Respondent, Case No.
V.
DOUGLAS EDWARD McKENZIE,

Defendant and Appellant.

Fifth Appellate District, Case No. F073942
Madera County Superior Court, Case Nos. MCR047554 / MCR047692/
MCR047982
The Honorable Ernest J. LiCalsi, Judge

PETITION FOR REVIEW

XAVIER BECERRA
Attorney General of California
GERALD A. ENGLER
Chief Assistant Attorney General
MICHAEL P. FARRELL
Senior Assistant Attorney General
RACHELLE A. NEwCOMB
Deputy Attorney General
CATHERINE CHATMAN
Supervising Deputy Attorney General
State Bar No. 213493
1300 I Street, Suite 125
P.O. Box 944255
Sacramento, CA 94244-2550
Telephone: (916) 210-7699
Fax: (916) 324-2960
Email: Catherine.Chatman@doj.ca.gov
Attorneys for Plaintiff and Respondent



TABLE OF CONTENTS

Issue Presented fOr REVIEW .......ooovvvvieiee

StAtEMENT OF the CaSE ...t

Reason for Granting REVIEW ..........ccceiieiiiiieniiesieeieeie e

This Court Should Grant Review to Resolve a Conflict
in the Districts of the Court of Appeal on an Important
Question of Law Concerning When a Judgment is
Final for Probationers Who Seek the Benefit of a
Change in the Law........ccoccviiiiniiiie e

A.

The Change in the Law: Effective January 1,
2018, An Amendment to Health and Safety
Code Section 11370.2 Abolished All but One of
the Sentencing Enhancements in Former
Section 11370.2...cccieeeiiiieieieie e

The Recent Amendment to Health and Safety
Code Section 11370.2 Applies Retroactively to
Non-Final Judgments...........cccevveevie e

Courts Have Disagreed on the Question of
When the Determination of Guilt Underlying an
Order Granting Probation Become Final in a
Probation Case ........ccccovvvreereieniere e

1. People v. Superior Court (Rodas) (2017)
10 Cal.App.5th 1316 — Under section
1237, a probation order is a “final
judgment” for the purpose of appeal and
retroactivity, even if imposition of
sentence is suspended............ccceeverierinennn.

2. The opinion here — The sentence is the
judgment, and when probation is granted
and imposition of sentence has been
suspended, there is no final judgment at
that point for the purpose of retroactivity

3. The McKenzie court’s attempt to
distinguish Rodas does not solve the
ProbIEM ..o

...... 10

...... 15



TABLE OF CONTENTS
(continued)
Page

D. This Court Should Grant Review to Resolve the
Conflict and Further the Uniformity of

DECISIONS ...t 18

Il. Rodas and McKenzie Present Important Questions
That Should Be Settled by This Court .........cccccoovvvcveineenen. 19
A. This Will Be a Recurring ISSUE ........cccceevveviivecieennen. 19

B. McKenzie and Rodas Call into Question the
Correctness and Viability of at Least Two Prior

Published OpINIONS ........cccvevieeiie e 20
1. McKenzie and Rodas place the continued
viability of People v. Eagle at issue............... 20
2. McKenzie and Rodas place the continued
viability of In re May atissue ...........cccccueene.. 21
(OF0] 0 0d [0 o] ORI 22



TABLE OF AUTHORITIES

Page

CASES
Beard v. Banks

(2004) 542 U.S. 406......cceeieiecie et 13
Caspari v. Bohlen

(1994) 510 U.S. 383.....oiiiie ettt 12
In re Chavez

(2003) 30 Cal.dth 643 .......c.oeciceeece e, 14, 20
In re Estrada

(1965) 63 Cal.2d 740 ......oeeieeeee e passim
In re May

(1976) 62 Cal.APP.3d 165 ...c.ooiviiiiiecieceec e 21
People v. Barnum

(2003) 29 Cal.dth 1210 ....ccceeeeieeeeie st 14
People v. Brown

(2012) 54 Cal.dth 314 ...c.ooceeeececeee e 11
People v. Camba

(1996) 50 Cal. APP.Ath 857 ..ot 11
People v. Chavez

(2018) 4 Cal.5th 771, 786 ....cveieeiieie e 16
People v. Eagle

(2016) 246 Cal.APP.Ath 275 ..o 20
People v. Glaser

(1965) 238 Cal.APP.20d 819 ....cviiiee e 14
People v. Howard

(1965) 239 Cal.APP.20 75 ..ot 14
People v. McKenzie

(Sept. 13, 2017, F073942) 2017 WL 4022359 ......ccovcviieieieiieieienienns 8



TABLE OF AUTHORITIES
(continued)

People v. Patterson
(2017) 2 Cal.5th 885 ..............

People v. Rossi
(1976) 18 Cal.3d 295 .............

People v. Simmons
(2015) 233 Cal.App.4th 1458

People v. Superior Court (Rodas)
(2017) 10 Cal.App.5th 1316 ..

People v. Vieira
(2005) 35 Cal.4th 264 ............

STATUTES

Health & Safety Code

8113702,
§ 11370.2, subds. (a)-(C) ........
§ 11370.2, subd. (C)....vcrnn....

§ 11379, subd. (8).....cc.eerene.
§ 11380, subd. (8).....c..cevrene.
§ 11380, subd. (C).....cceerveennee.

Penal Code

......................................................... passim
.......................................................... 10, 15



TABLE OF AUTHORITIES

(continued)
Page

COURT RULES
California Rules of Court

FUIE 8.308 ... et 8

FUIE 8.500 ..ot e 7

rUle 8.500 (D)(L) .eveeieieieeie e 9,19

rUle 8.1115 (0)(2) .oveeieeiieeiesie s 8
OTHER AUTHORITIES
(https://openjustice.doj.ca.gov/crime-statistics/adult-

[O1£0] o=V 0] 1 0 TP PRUPROPPPRPRS 19
SENALE BIll 180 ..ooeeieeeiieeeeee e s 10, 11



The People of the State of California respectfully petition for review
of the published decision by the Court of Appeal, Fifth Appellate District,
filed on August 10, 2018, in People v. McKenzie (case number F073942),
striking McKenzie’s enhancements for four prior felony convictions for
controlled substances violations. (See typed opn., attached.) No petition
for rehearing was filed. This petition is timely. (Cal. Rules of Court, rule
8.500.)

ISSUE PRESENTED FOR REVIEW

After the time to appeal the underlying conviction in a probation case
has expired, may the probationer still claim the benefit of a change in the
law on appeal from the revocation of probation and imposition of a
sentence that had been suspended?

STATEMENT OF THE CASE

On November 4, 2014, defendant Douglas Edward McKenzie
resolved the charges in three cases by pleading guilty in Madera County
Superior Court to two felony counts of transportation or sale of
methamphetamine (Health & Saf. Code, § 11379, subd. (a)), two felony
counts of possession for sale of methamphetamine (Health & Saf. Code,

8 11378), and a misdemeanor. (Clerk’s Transcript [CT] 17, 21, 25.)
McKenzie also admitted that he had suffered four prior felony convictions
for controlled substances violations, subjecting him to enhanced
punishment pursuant to the version of Health and Safety Code section
11370.2, subdivision (c), in effect at that time. (CT 17, 21, 25.) And
McKenzie admitted that he had suffered three prior prison terms within the
meaning of Penal Code section 667.5, subdivision (b). (CT 17, 21, 25.)

The superior court suspended imposition of sentence, granted
McKenzie probation for five years on all three cases and ordered him to
attend drug court. (CT 18, 22, 26.) McKenzie’s time to appeal the



judgment expired on January 3, 2015 (Cal. Rules of Court, rule 8.308)
without any appeal having been filed.

About a year and a half later, McKenzie was back in court, admitting
probation violations in all three cases. (CT 47-49.) On June 1, 2016, the
superior court denied probation and sentenced McKenzie to a split
aggregate county jail term sentence of 22 years—10 years in county prison
and 12 years of mandatory supervision, pursuant to Penal Code section
1170, subdivision (h)(5)(A). (I CT 83-91.) As part of that sentence, the
superior court imposed sentences for the enhancements now at issue in this
case: consecutive three-year terms for each of the four prior controlled-
substance convictions pursuant to the version of Health and Safety Code
section 11370.2, subdivision (c) still in effect at that time. (CT 83; 2
Reporter’s Transcript [RT] 318-321.) The superior court imposed
sentences for these enhancements, among others, in two of McKenzie’s
three cases, but then stated that they were stayed in one of the two cases.
(2 RT 319-321.)

McKenzie appealed this sentence, claiming, inter alia, that that his
sentencing enhancements should have been imposed only once. (See
People v. McKenzie (Sept. 13, 2017, F073942) 2017 WL 4022359 [nonpub.
opn]t.) The Court of Appeal agreed with McKenzie that, as status
enhancements, they should have been imposed only once on the aggregate
term. (Ibid.) The Court of Appeal therefore struck the stayed enhancement
terms as requested. (Ibid.) As modified, the judgment was affirmed on
September 14, 2017. (Ibid.)

1 The Court of Appeal’s unpublished opinion in this case is relevant
here because “it states reasons for a decision affecting the same defendant
or respondent in another such action.” (Cal. Rules of Court, rule 8.1115

(0)(2).)



McKenzie filed a petition for review, raising a single new issue:
“does newly enacted Senate Bill 180, amending Health and Safety Code,
section 11370.2 to abolish all previous qualifying prior convictions except
for those involving a minor, apply retroactively to appellant’s case which is
not yet final on appeal?” (Petition for review in case no. S244929 at 5,
some capitalization omitted.) This Court transferred the matter back to the
Court of Appeal, with directions to “vacate its decision and reconsider the
cause in light of S.B. 180 (Stats. 2017, ch. 677).”

The Court of Appeal found that the amendment to Health and Safety
Code section 11370.2 applied in McKenzie’s case. (People v. McKenzie,
supra, typed opn. at p. 12 (McKenzie)). The court first agreed with the
parties that the amendment applies retroactively to all cases that were not
final on the effective date, January 1, 2018. (Typed opn. at p. 6.) It
identified the issue as when the judgment in McKenzie’s case was final for
this purpose. (Ibid.) The Court disagreed with the People’s argument that
the order granting probation was a final judgment under Penal Code section
1237. (Id. at pp. 7-8.) Rather, the court reasoned that “the sentence is the
judgment” for probation cases in which imposition of sentence was
suspended. (Id. at p. 6.) That meant that McKenzie’s case was not final,
and the Court of Appeal ordered McKenzie’s enhancements for his four
prior controlled-substance convictions stricken. (Id. at pp. 12-14.)

The People did not file a petition for rehearing. The People seek
review to resolve a conflict between districts of the Court of Appeal, to
promote the uniformity of decisions, and to settle an important question of
law that is likely to recur. (Cal. Rules of Court, rule 8.500 (b)(1))



REASON FOR GRANTING REVIEW

l. THIS COURT SHOULD GRANT REVIEW TO RESOLVE A
CONFLICT IN THE DISTRICTS OF THE COURT OF APPEAL ON
AN IMPORTANT QUESTION OF LAW CONCERNING WHEN A
JUDGMENT IS FINAL FOR PROBATIONERS WHO SEEK THE
BENEFIT OF A CHANGE IN THE LAW

There is no question that the amendment to Health and Safety Code
section 11370.2, like other ameliorative changes in criminal law, applies
retroactively to judgments that are not yet final. The question presented
here is when is the judgment in a probationer’s case final for this purpose if
the probationer’s guilt has been adjudicated or admitted, he or she is placed
on probation with imposition of sentence suspended, and then sentence is
Imposed at some later date? The Third and Fifth Districts of the Court of
Appeal have come to different conclusions.

A. The Change in the Law: Effective January 1, 2018, An
Amendment to Health and Safety Code Section 11370.2
Abolished All but One of the Sentencing Enhancements
in Former Section 11370.2

At the time of McKenzie’s guilty plea, Health and Safety Code
section 11370.2, subdivisions (a) through (c), included a series of
sentencing enhancements for convictions for prior drug crimes. Defendants
convicted of certain drug offenses received an additional three-year
sentence for each prior qualifying conviction. (Ibid.) Those qualifying
convictions, listed in former section 11370.2, consisted of eleven different
drug offenses and conspiracy to commit them. (lbid.)

Senate Bill 180 amended the section and abolished most of these
enhancements. (Stats. 2017, ch. 677, 8 1.) It removed ten of the eleven
qualifying prior convictions. (Ibid.) The only remaining qualifying
conviction is the use of a minor as an agent in the commission of a drug
offense (Health & Saf. Code § 11380, subd. (a)). (Stats. 2017, ch. 677,

10



8 1.) Putsimply, section 11370.2 now provides for a sentencing
enhancement only if the defendant has a prior conviction under section
11380.

Senate Bill 180 did not contain an urgency clause. (Stats. 2017, ch.
677,81.) Thus, it went into effect on January 1, 2018. (See People v.
Camba (1996) 50 Cal.App.4th 857, 865-866 [operative date is “January 1
of the year following” enactment].)

B. The Recent Amendment to Health and Safety Code
Section 11370.2 Applies Retroactively to Non-Final
Judgments

The general principles of Estrada retroactivity are familiar to this
Court. Section 3 of the Penal Code creates a default presumption that new
laws apply prospectively only. (See People v. Brown (2012) 54 Cal.4th
314, 324.) Yet the courts will presume that the Legislature intended to
apply a law reducing the punishment of an offense “to all nonfinal
judgments.” (Ibid.) Courts will make the same exception for laws that
abolish a crime or enhancement. (See, e.g., People v. Rossi (1976) 18
Cal.3d 295, 301.) This exception to Penal Code section 3 draws its name
from this Court’s decision in In re Estrada (1965) 63 Cal.2d 740.

Here, Senate Bill 180 abolished numerous sentencing enhancements
when it amended Health and Safety Code section 11370.2. Nothing in
Senate Bill 180 indicates that the Legislature intended prospective-only
application. (Stats. 2017, ch. 677, 8 1.) Thus, current section 11370.2,
effective January 1, 2018, applies retroactively to judgments that are not yet
final for the purpose of review.

A conviction is final for purposes of retroactivity analysis when direct
appeal has concluded and a petition for writ of certiorari in the United

States Supreme Court has been denied or the time for filing such a petition
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has expired. (People v. Vieira (2005) 35 Cal.4th 264, 305-306; see Caspari
v. Bohlen (1994) 510 U.S. 383, 390.)

C. Courts Have Disagreed on the Question of When the
Determination of Guilt Underlying an Order Granting
Probation Become Final in a Probation Case

When McKenzie pleaded guilty to drug-related charges and admitted
four prior felony convictions for controlled-substance offenses, the law
provided that he “shall receive. . . a full, separate, and consecutive three-
year term for each” of those prior convictions. (Former Health & Saf. Code
8§ 11380, subd. (c)). The Legislature abolished those enhancements about
three years later. McKenzie would be entitled to the benefit of the change
if the determination of his guilt was not final. Thus, the question becomes,
when, for retroactivity, does a determination of guilt that results in an order
granting probation and suspending imposition of sentence become final?

The Third and Fifth Districts of the Court of Appeal have come to
different conclusions.

1.  People v. Superior Court (Rodas) (2017) 10
Cal.App.5th 1316 — Under section 1237, a
probation order is a “final judgment” for the
purpose of appeal and retroactivity, even if
imposition of sentence is suspended

The Third District held that the order granting probation is the
relevant final judgment for Estrada purposes. (People v. Superior Court
(Rodas), supra, 10 Cal.App.5th at p. 1322 (Rodas).) In 2007, Rodas
pleaded no contest to transportation of heroin for personal use (Health &
Saf. Code, 8 11352). (Id. at p. 1319.) Imposition of sentence was
suspended and she was placed on probation for three years. (Ibid.) She
proceeded to violate probation four times. The court reinstated probation
three times, and then she absconded. (Ibid.) In 2014, some six and a half

years after Rodas’s no-contest plea, the Legislature limited section 11352 to
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transportation for sale. A year after that, Rodas reappeared and convinced
the superior court to allow her to withdraw her plea because of the change
in the law. The People filed a petition for writ of mandate, and the Third
District reversed.

The Third District held that Rodas was not entitled to retroactive
application of the statutory amendment nor withdrawal of her plea (Rodas,
supra, 10 Cal.App.5th at p. 1319) because she did not appeal the superior
court’s order granting probation, and so her conviction for transporting
heroin became final for Estrada retroactivity purposes in 2007 (id. at p.
1326). The court reasoned that “*State convictions are final “for purposes
of retroactivity analysis when the availability of direct appeal to the state
courts has been exhausted and the time for filing a petition for a writ of
certiorari has elapsed or a timely filed petition has been finally denied.”
[Citations.]’” (Id. at p. 1325, quoting Beard v. Banks (2004) 542 U.S. 406,
411.) Orders granting probation are considered a final judgment for
purposes of filing an appeal — as to that order and to all that led up to it.
(Rodas, at p. 325.) This is because Penal Code section 1237, subdivision
(@), allows a defendant to appeal from “a final judgment of conviction” and
defines that term to include *“an order granting probation.”

Because Rodas could have challenged her underlying convictions and
admissions on appeal from the probation order, the Third District decided
that Rodas could not challenge the matters adjudicated by her plea and
admissions years later by appealing from the revocation of probation and
Imposition of sentence. “If the time to appeal the probation order lapses
without an appeal having been taken, however, the defendant may not
thereafter challenge the underlying conviction when appealing a subsequent
order revoking probation and imposing a suspended sentence. [Citations.]”
(Rodas, supra, 10 Cal.App.5th at p. 1325.) This is as true when imposition

of sentence was suspended (id. at p. 1326) as it is when execution of
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sentence is suspended. The Rodas court cited People v. Howard, which
held: *““Since no appeal was taken within the allowable time from this
[probation] order, appellant is now precluded from going behind the order
granting probation’ to challenge the merits of his conviction.” (Rodas,
supra, 10 Cal.App.5th at p. 1325, quoting People v. Howard (1965) 239
Cal.App.2d 75, 77.) The Third District also relied on People v. Glaser,
which held that “following revocation of probation after imposition of
sentence had been suspended, the defendant was precluded from
challenging any matters giving rise to his conviction and the ensuing order
granting him probation because he failed to timely perfect an appeal under
Penal Code section 1237 from the probation order.” Rodas, supra, 10
Cal.App.5th at p. 1325, citing People v. Glaser (1965) 238 Cal.App.2d 819,
821, disapproved on another ground by People v. Barnum (2003) 29
Cal.4th 1210, 1219, fn. 1 & 1221.)

In short, according to Rodas, finality depends on when the time for
direct appeal has ended. To appeal the underlying determination of guilt in
a probation case, a probationer must appeal from the order granting
probation. When the time to file that appeal passes, the time for direct
appeal has ended and the determination of guilt becomes final for Estrada
purposes. This is true whether imposition or execution of sentence was
suspended.

The Third District observed that important policies are at stake. First,
“*[s]trict adherence to procedural deadlines and other requirements
governing appeals that emanate from judgments entered upon pleas of
guilty or no contest is vital, in view of the circumstance that such
judgments represent the vast majority of felony and misdemeanor
dispositions in criminal cases.”” (Rodas, supra, 10 Cal.App.5th at p. 1326,
quoting In re Chavez (2003) 30 Cal.4th 643, 654, fn. 5, italics by the Rodas

court.) Second, allowing defendants to set aside judgments of conviction
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(or enhancement adjudications) years later “would also have the absurd
effect of encouraging defendants to violate the terms of their probation in
the hopes of extending the probation term to take advantage of any
beneficial changes in the law during the probationary period.” (Rodas, at p.
1326.) And finally, “it would severely prejudice the People by virtue of the
passage of time .. ..” (Ibid.)

2. The opinion here — The sentence is the judgment,
and when probation is granted and imposition of
sentence has been suspended, there is no final
judgment at that point for the purpose of
retroactivity

When McKenzie pleaded guilty in three cases, he admitted that he had
suffered four prior felony convictions for controlled substances violations,
subjecting him to enhanced punishment pursuant to the version of Health
and Safety Code section 11370.2, subdivision (c), in effect at that time.
(McKenzie, supra, typed opn. at p. 2.) As McKenzie knew (see CT 17, 21,
25), those admissions potentially meant sentences of three years each.
(Former Health & Saf. Code § 11370.2, subds. (a)-(c).) As in Rodas,
imposition of sentence was suspended, and like Rodas, McKenzie was
granted probation. Neither Rodas nor McKenzie appealed.

Like Rodas, McKenzie violated probation and then sought to improve
his position based on a change in the law that occurred well after the time
for appealing the probation order (and all antecedent proceedings) had
expired. (McKenzie, supra, typed opn. at p. 3.)

But in contrast with Rodas, the Court of Appeal in McKenzie’s case
extended the benefit of the changed law to him. The Fifth District drew a
distinction between probation cases in which sentence is imposed with
execution suspended and cases in which imposition of sentence is
suspended. (McKenzie, supra, typed opn. at pp. 6-7.) This distinction

mattered because the Fifth District reasoned that “[i]n a criminal case, the
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sentence is the judgment.” (Id. at p. 6.) In the court’s view, no judgment
was pending against McKenzie until sentence was imposed. (lbid.) The
McKenzie Court acknowledged that Penal Code section 1237 states that an
order granting probation is a “final judgment” for the purpose of appeal.
(1d. at p. 7 & fn. 6.) But the Fifth District cited this Court’s statement that a
probation order ““does not have the effect of a judgment for other
purposes.”” (Id. at p. 8, quoting People v. Chavez (2018) 4 Cal.5th 771,
786.) So, the Fifth District continued, McKenzie’s appeal from the 2016
probation revocation proceeding was an “appeal from a judgment of
conviction” and that judgment was therefore not final. (McKenzie, supra,
typed opn. at p. 11.) The court stuck the four three-year enhancements for
McKenzie’s prior drug-related convictions. (ld. at pp. 12-14.)

3.  The McKenzie court’s attempt to distinguish
Rodas does not solve the problem

The Fifth District disagreed with the Third District’s opinion in
Rodas. (McKenzie, supra, typed opn. at p. 11, fn. 8.) Yet, the Fifth District
also found McKenzie distinguishable. (Id. at pp. 11-12.) However, the
distinctions between the two cases are not meaningful and cannot obscure
the conflict in the two decisions.

The Fifth District pointed out that, unlike Rodas, McKenzie did not
file an untimely motion to withdraw his plea (see Pen. Code, § 1018).
(McKenzie, supra, typed opn. at p. 11.) It is true that the two cases came
before their respective courts in different ways. In McKenzie, the issue of
retroactive application of the amendment to Health and Safety Code section
11370.2 was raised for the first time in a petition for review filed in this
Court. (Id. at p. 3.) In Rodas, the People filed a petition for writ of
mandate after the superior court granted Rodas’s oral motion to withdraw
her plea. (Rodas, supra, 10 Cal.App.5th at p. 1320.) The People

challenged the superior court’s action on two grounds in Rodas. (ld. at pp.
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1321-1322.) First, the superior court lacked jurisdiction to grant Rodas’s
motion to withdraw her plea, because the motion was not made within six
months of the plea as required by Penal Code section 1018. (Id. at p.
1322.) Second, because Rodas did not appeal the probation order, her
conviction had long been final for retroactivity purposes. (Ibid.) The Third
District agreed with both arguments.? (lId. at pp. 1324-1325.)

While these two issues were necessarily related in Rodas’s case,
examination of the Rodas opinion shows that resolution of each issue
independently required reversal in the case. Even if Rodas had first raised
the issue of retroactive application of the amendment to Health & Safety
Code section 11352 in the appellate court, the Third District’s analysis of
finality would necessarily have been the same. And it would simply make
no sense for McKenzie to avoid finality for the reason that he did not file a
motion to withdraw his pleas.

The McKenzie court also distinguished Rodas by saying “[t]his is an
appeal from a judgment of conviction, not from an order granting a motion
to withdraw a plea.” (McKenzie, supra, typed opn. at p. 11.) But under the
analysis of the Rodas court, McKenzie was not appealing from a “judgment
of conviction,” either. Under Rodas’s reasoning, McKenzie’s time for
challenging his “conviction,” including the true finding of the prior-

conviction allegations, began to run from the date of the probation order

2 Having found Rodas’s motion to withdraw her plea untimely, the
Third District did not discuss whether such a motion could be the right
vehicle for raising a claim that the defendant is entitled to the benefit of a
change in the law. Motions to withdraw a plea are generally supposed to be
based on mistake, ignorance, or inadvertence or other factors overreaching
defendant's free and clear judgment. (People v. Patterson (2017) 2 Cal.5th
885, 894.) “[G]ood cause” to withdraw a plea “does not include mere
‘buyer's remorse’ regarding a plea deal.” (People v. Simmons (2015) 233
Cal.App.4th 1458, 1466.)

17



that issued upon his pleas and admissions. (See Rodas, supra, 10
Cal.App.5th at pp. 1322, 1325.) That was the ““final judgment’ for
purposes of taking an appeal,” according to the Third District. (Id. at p.
1322, quoting Pen. Code, § 1237.) Under Rodas, McKenzie could no
longer challenge the merits of his underlying convictions by appealing the
revocation order and resulting imposition of sentence. (Rodas, at p. 1322.)
In short, the McKenzie Court’s comment, which appears to be framed as a
distinction, actually highlights the conflict between the two cases.

D. This Court Should Grant Review to Resolve the
Conflict and Further the Uniformity of Decisions

Had McKenzie’s appeal been decided by the Rodas court, he would
have gotten a different result. The Third District would have found that the
order granting McKenzie probation was a final judgment for purposes of
filing an appeal. The Third District would have reasoned that Penal Code
section 1237, subdivision (a), allows a defendant to appeal from “a final
judgment of conviction” and defines that term to include *“an order granting
probation.” (See Rodas, supra, 10 Cal.App.5th at pp. 1322, 1325.) The
Third District would have said that once McKenzie allowed the time to
appeal the probation order to “lapse[] without an appeal having been
taken,” he could not later “challenge the underlying conviction when
appealing a subsequent order revoking probation” and imposing sentence
after imposition of sentence had been suspended. (Ibid.)

The Fifth District recognized as much, saying: “To the extent Rodas
concluded a grant of probation with suspended imposition of sentence
operates as a final judgment for the purposes of Estrada's retroactivity, such
that defendants who are granted probation with imposition of sentence
suspended are never entitled to the retroactive benefit of a change in the law
because their judgments are final 60 days after probation is granted, we

respectfully disagree.” (McKenzie, supra, typed opn. at p. 11, fn. 8.)
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For the purpose of the retroactive application of new laws, “[t]he key
date is the date of final judgment.” (In re Estrada, supra, 63 Cal.2d at p.
744.) This Court should grant review “to secure uniformity of decision”
(Cal. Rules of Court, rule 8.500 (b)(1)) regarding the “key” date of finality
in probation cases in which imposition of sentence is suspended.

Il.  RODAS AND MCKENZIE PRESENT IMPORTANT QUESTIONS
THAT SHOULD BE SETTLED BY THIS COURT

Whether or not Rodas and McKenzie are in conflict, they raise
important questions that should be answered by this Court.

A. This Will Be a Recurring Issue

The issue of whether a conviction is final for Estrada retroactivity is
of course not limited to the amendment to Health and Safety Code section
11370.2. Whenever the Legislature’s or the electorate’s creation,
amendment, or repeal of statutes results in the potential reduction of the
punishment, the question of whether the change in the law applies to
probationers® will arise in multiple cases in the following common
situation: the probationer’s conviction (and any true findings on
enhancements) is final before the effective date of the new law, but
imposition of sentence was suspended in the probationer’s case and he or
she is still on probation after the effective date.

Many probation orders follow pleas of guilty or no contest and
admissions to enhancement allegations. Clear identification of the “key”
date of finality for probation cases in which imposition of sentence is
suspended affects not only what happens after probation violations but also
affects the post-charging decisions by all parties regarding the wisdom of a

plea agreement and its terms. And, as this Court has said, “strict

%1n 2017, 137,412 California defendants were placed on probation.
(https://openjustice.doj.ca.gov/crime-statistics/adult-probation.)
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adherence” to the requirements that govern appeals from judgments based
on pleas of guilty or no contest is “vital,” because they “represent the vast
majority of felony and misdemeanor dispositions in criminal cases.” (In re
Chavez, supra, 30 Cal.4th at p. 654, fn. 5.) The People agree, and add that
adherence is aided by clarity and certainty. Guidance from this Court on
the “key” date of finality for probation cases in which imposition of
sentence is suspended would be most welcome.

B. McKenzie and Rodas Call into Question the Correctness
and Viability of at Least Two Prior Published Opinions

1.  McKenzie and Rodas place the continued viability
of People v. Eagle at issue

Before the Third District decided Rodas, it decided People v. Eagle
(2016) 246 Cal.App.4th 275, 279.) In Eagle, the People conceded that for
purposes of retroactivity an order granting probation and suspending
imposition of sentence was not a final judgment. (See id. at p. 279.) The
Third District accepted the concession without further analysis, and went
on to discuss the remedy. (ld. at pp. 279-280.) By the time Rodas and
McKenzie came along, the People, with the benefit of further deliberation,
were no longer making that concession. The Third District, however, has
been understandably reluctant to disapprove its recent decision in Eagle.
The Third District’s attempt to distinguish Eagle in Rodas, while the Fifth
District relied on Eagle in McKenzie, has muddied the water by making it
seem like a motion to withdraw the guilty plea and Penal Code section
1018 are an integral part of the retroactivity analysis. (See McKenzie,
supra, typed opn. at pp. 8-10; Rodas, supra, 10 Cal.App.5th at pp. 1322-
1323.)
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2. McKenzie and Rodas place the continued viability
of In re May at issue

The Fifth District cited In re May (1976) 62 Cal.App.3d 165 for the
proposition that “an order granting probation does not have the effect of a
final judgment in the context of Estrada's retroactivity.” (McKenzie, supra,
typed opn. at p. 8, citing In re May, at p. 169.) And to be sure, in In re
May, the court declared that “no final judgment was issued” for purposes of
Estrada retroactivity because proceedings in May’s case were suspended
and he was granted probation. (In re May, at p. 169.) The court concluded
that May was entitled to benefit when the law changed some four years*
after he was placed on probation, and granted his habeas corpus petition.

On the other hand (and as the Fifth District recognized, McKenzie,
supra, typed opn. at p. 11, fn. 8), the Rodas court questioned whether
May’s conclusion — that May’s conviction was not final for retroactivity
purposes under Estrada — remained viable under subsequent authority.
(Rodas, 10 Cal.App.5th at pp. 1324.) The Rodas court pointed out that
“*[s]tate convictions are final “for purposes of retroactivity analysis when
the availability of direct appeal to the state courts has been exhausted and
the time for filing a petition for a writ of certiorari has elapsed or a timely
filed petition has been finally denied.” [Citations.]” (Beard v. Banks (2004)
542 U.S. 406, 411.)” (Rodas, at p. 1325.)

4 Like Rodas, May was still on probation when the law changed in
part because he absconded for a while and violated probation more than
once. (See Rodas, 10 Cal.App.5th at p. 1319, 1326; In re May, 62
Cal.App.3d at p. 167.)
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CONCLUSION

The People respectfully request that this Court grant review of the
Fifth Appellate District’s decision in People v. McKenzie.
Dated: September 18, 2018 Respectfully submitted,

XAVIER BECERRA

Attorney General of California
GERALD A. ENGLER

Chief Assistant Attorney General
MICHAEL P. FARRELL

Senior Assistant Attorney General
RACHELLE A. NEWCOMB

Deputy Attorney General

/S| CATHERINE CHATMAN
CATHERINE CHATMAN

Supervising Deputy Attorney General
Attorneys for Plaintiff and Respondent

SA2016301743
33565986.doc

22



CERTIFICATE OF COMPLIANCE
| certify that the attached PETITION FOR REVIEW uses a 13 point

Times New Roman font and contains 4,547 words.

Dated: September 18, 2018 XAVIER BECERRA
Attorney General of California

/S| CATHERINE CHATMAN
CATHERINE CHATMAN

Supervising Deputy Attorney General
Attorneys for Plaintiff and Respondent

23



ATTACHMENT




. . o COURT OF APPEAL
' FIFTH APPELLATE DISTRICT
FILED

AUG 1 0 2018
" CERTIFIED FOR PUBLICATION by mg

Deputy

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA c. 84@/4744

ROCPKETE
FIFTH APPELLATE DISTRICT - DOCKE @Em% |
THE PEOPLE, : AUG T 0 0%
- o F073942  SAppl6 BB
Plaintiff and Respondent, _ o . _ By _ M. Gabre‘a
" No.
v. ' : : | (Super Ct. Nos. MCR047554;

"MCR047692, MCR047982)
DOUGLAS EDWARD MCKENZIE,

OPINION
Defendant and Appellant. ' "

APPEAL from a Judgment of the Supenor Court of Madera County. EmestJ.
LiCalsi, Judge. A | ' '

Alex Green, under appointment ﬁy the Court of Appeal, for Defendant énd
Appellant. ' .

Xavier Becerra, Attorney General, Kathleen A. Kenealy, Acting Attorney General,
Gerald,A. Engler, Chief Assistant Attorney General, Michael P. Faﬁell, Assistant
At’comey General, R. Todd Marshall, Raymond L. Brosterhous II, Eric L. Christoffersen - |
and Cathenne Chatman, Deputy Attorneys General for Plaintiff and Respondent

-00000-

Defendant Doﬁglas Edward McKenzie was convicted by guilty plea of several
drug-related charges in fﬁee cases. On appeal, he contended (1) he was entitled to
three more days of custody credit, and (2) the trial court erred in staying prior felony drug

conviction enhancements and prior prison term enhancements. We modified the



judgment on these two issues and affirmed as modiﬁed; Our opinion was granted review
and rc;manded to this court with directions to vacate our decision and reconsider in light
of the new Senate Bill No. 180 (Stats. 2017, ch. 677, § 1)., which amended the sentencing
enhancements included‘in Health and Safety Code section 11370.2.1 We received
supplemental briefing from the parties. In addition to our previous modiﬁcatibns, we
- now. order,str.icken all of the éection 11370.2, subdivision (c) enhancements, vacate the
sentence, and remand for resentencing. | . _

_ BACKGROUND , _

On November 4, 2014 defendant pled guilty to charges in three cases and
adrmtted the special allegauons as follows.

In case No. MCR047554 (case 1), defendant pled guilty to transportation or sale of
methamphetamine (§ 11379, subd. (a)) and misdemeaﬁbr possession of narcotics
paraphernalia (§ 11364.1). He admitted having suffered fouf prior felony drug
convictions (§ 11370.2, subd. (c)) and having served three prior prison terms (Pen. Code,’
§ 667.5, subd. (b)) | | |

In case No. MCR047692 (case 2), defendant pled guilty to poéseésion for salelof
methamphetamine (§ 11378) and transportation or sale of methamphetamine (§ 11379,
subd. (a)).' He _adrnitfed corhmittihg these offenses Whﬂe on bail or release (Pen. Code,

§ 12022.1). | | |

In case No. MCR047982 (case 3), defendant pled guilty td possession for sale of
methamphetamine (§ 11378). He admitted having suffered the éafne four prior felony
dfuo convictions (§ 11370.2, subd. (c)) and having served the same three prior prison
terms (Pen Code § 667.5, subd. (b)) as he had adm1tted in case 1.

The same day, the trial court suspended 1mposmon of sentence, granted defendant

five years’ probation in all three cases, and ordered him to attend drug court.

1 All statutory references are to the Health.and Safety Code unless otherwise noted.



On March 3, 2016, the Madera Qounty Probation Department filed a first amended
petition for revocation of probation in all three cases.
| 'O‘n April 1, 2016, defendant admitted the probation violations.
Oﬁ June 1, 2016, the trial court revoked probation and deicline'd‘ to reinstate it. The
court heard argument and considered the probatién officer’s report, then sentenced
.defendant to an aggregate term of five years, plﬁs four three-year prior felony drug
conviction enhancements (§ 11370.2, sub;i. (c)) and three one-.ye'ar prior prison term |
enhaﬁcement's (Pen. Code, § 667.5, sﬁbd. (b)). The court imposed these seven
“enhancements in case 1.~ In case 3, the court imposed the same seven enhancements, but
either stayed or struck them. In sum, the court sentenced defendant to a split term of 22.
yéars—l() years to be served in county jail and 12 yeafs on mandatory supervis-ion-(Pén. .
Code, § 1170, subd. (h)(5)(B)). |
On June 16, 2016, defendant filed a notice of appeal in all three cases. On
September 13, 2017, we filed our opinion.
On October 11, 2017, the governor signed Senate Bﬂl No. 180, which Wbuld
bécome effective on J anuary 1, 2018.
| | On_OctoBer 20, 2017, defendant petitibned the California Supreme Court for
review based on Senate Bill No. 180. |
On December 20, 2017, the California Supreme Court granted review and
remanded the case back to us with directions to vacate our decision and reconsider in
light of Senate Bill No. 180. |
On January 1, 2018, Senate Bill No. 180 became effective.



: DISCU-SSION
L PRESENTENCE CUSTODY CREDiTS.‘

Defendant contends he is entitled to threé more days of conduct credit in case 1,
and .thus his current sentence is unauthorized.2 The People counter that defendant was
actually granted one extra day. Defendant replies fhat the People’s contention is based on
the incorrect presumpﬁon thaf credité are not calculated cumulatively. We agree with
defendant. |

For pufposés of calculating presentence conduct credit, time is cumulative.
(People v. Culp (2002) 100 Cal.App,4th 1278, 1284.) Therefore, a defendant’s
noncontinuous periods of preéentence custody must be aggregated to calculate the
‘conduct credit earned. (/d. af p. }12-83.)‘ Penal Code section'4019 proVi‘des-fhat a person
conﬁhed p‘ﬁor to sentencing may earn two days- of conduct credit for every two days
served. (People v. Chilelli (2014) 225 Cal.App.4th 581, 588.) Here, because defendant
was. confined for an aggrege;te of 118 actual dayé for noncontinuous periods pfior to |
sentencing, tre earned 118 days of conduct éredit, for a total of 236 days of credit. |
I STATUS ENHANCEMENTS .

~ The parties agree that the trial court imiposed the same seven status
enhancements—four prior felony drug conviction enhancements and three prior prison
term enhancements—in both case 1 and case 3. In the latter case, the trial court orally |
imposed.the enhancements and then stayed them pursuant to section 654.3

A.  Section 11370.2, Subdivision (c) Enhancements

By way of petition for review, defendant contended that he should receive the

benefit of Senate Bill No. 180, which recently amended section 11370.2. The Supreme

2 Defendant attempted to resolve this issue in the trial court by sending a letter to
the court, . :
3 The sentencing minute orders state that the enhancements were stricken pursuant

to section 1385, not stayed.
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\

Court granted review and remanded the case to us With directions to vacate and
. reconsider in h'ghf of this recent amendment. The parties ha've submitted supplemental
briefs. | |

| Senate Bill No. 180 became effective on January 1, 2018. The bill narrows and .
limits the scope of section 11370.2 enhancements only to prior ‘convi‘cti.ons for sales of
narcotics involving a minor in violation of section 11380.4 In this case, aefendant’s prior
felony drug convictidné were for violations of sections 11379.6, subdivision (a) and
11378; none was for a violation of section 11380, involving a minor, aé réquired by the
new érnendment. o ' 4

.Absent some indication to the contrary in the bill, courts pr.esume: the Legislature
intended amendments that reduce the punishment for a crime to apply, retroactively, at -
least in cases that are not yet final. (See People v. Brown (2012) 54 Cal.4th 314, 323- -
324; see In re Estrada.(1965) 63 Cal.2d 740 (Estrada).) Nothing in Senate Bill No. 180
indicates the Legis.lature'intended prospective application only. (Stats. 2017, ch. 677, §
Generally, “where the amendatdfy statute mitigates punishment ahd there is no

‘saving clause, the rule is: that the amendnient will operate retroactively so that the lighter -
punishment is imposedb”v(Est?ada, supra, 63 Cal.2d at p. 748) if the amended statute takes
effect before the judgment of conviction becomes final. (Id. at p. 744 [“If the amendatory
stafcute: lesséning punishment becomes effective prior to the date the judgment of

conviction becomes final then, in our opinion, it, and not the old statute in effect when

4 Section 11370.2, subdivision (c) now provides: “Any person convicted of a

~ violation of, or of a conspiracy to violate, Section 11378 or 11379 with respect to any
substance containing a controlled substance specified in paragraph (1) or (2) of -
subdivision (d) of Section 11055 shall receive, in addition to any other punishment
authorized by law, including Section 667.5 of the Penal Code, a full, separate, and
consecutive three-year term for each prior felony conviction of; or for each prior felony
conviction of conspiracy to violate, Section 11380, whether or not the prior conviction.
resulted in a térm of imprisonment.” (Italics added.)



the prohibited act was committed, applies.”].) “This .rijlle rests on an inference that when
the Legislature has reduced the puniéhme_nt,for an offense, it has determined the ‘former
penalty was too seve_ref' (Estrada, at p. 745) and therefore ‘must.havhe intended that the
new statute imposing the new lighter penalty ... should api:ly to every case to which it
constitutionally could apply’ (ibid.).” (People v. DeHoyos (2018) 4 Cal.5th 594, 600.)
Accordingly; Sé'nate Bill No. 180 applieé retroactively to cases in which the
judément was not yet final on January 1, 2018, as the parties agree. Thg threshold
question, then, is whether defendant’s judgment waés-final on that date. On this -qués'tion,
the parties disagree. |
In a criminal case, the sentence is the judgrhent; (People v. Wilcox (2013) 217
Cal.App.4th 61 8, 625 [““A “sehtencﬁe” is the judgment in a criminal action [citations]; it -.
is the Vdeclarati'on to the defendant of his disposition or punishment once his criminal guilt
has been ascertained.””].) When probation is granted, however, the timing of the |
judgment can vary because a triai court may grant probation by either suspending
imposition of the sentence, orby irﬁposing the s‘eriterice and suspending its execution.
(Peqple v. Segura (2008) 44 Cal 4th 921, 932) Thpse two situations affect when the
_judgment becomes ﬁﬁs;.l, which in turn affects whether a defendant is eligible to seek the
retroactive benefit of a change in law. | ' |
In the first situation, when the trial coﬁrt initially suspends imposition of sentence
and gfants probation, “no judgment is then pending against the probationer, who is
subject only to the terms and conditions of the probation.” (People v. Howard (1997) 16
Cal.4th 1081, 1087 (Howard).) No judgmént 'has been rendered against him, or ever will
be 1f he successfully completes 'p‘robation. But if he fails to successﬁ;lly.cdmplete
broba’cion and instead violates pr'olbation, the frial court may revoke and terminate
probation, and then impose sentence in its discretion, thereby rendering judgment. (Pen.

Code, § 1203.2, subd. (c); Howard, ;vupra, at p. 1087.) That judgment will become final



* if the defendant does not appeal within 60 days. ‘(See California Rules of Court,
rile 8.308())5 _” | |
In the second situation, when the trial court initially imposes senfence, but ‘
suspends execution of théf sentence and grants probation, a judgment has beeﬁ rendered.
(People v. Mora (2013) 214 Cal.App.4th 1477, 1482 [imposition of a é'entence is equated
with entry of a final judgment, evén if its execution is suspended and the defendantis - -
placed on probation].) Thzit judgment will become final if the defendél.nt does not appeal
within 60 days. (People v. Ramirez (2068)"159 Cal.App.4th 1412, 1420-1421; see
" rule 8.308(a).) If the defendant violates probation, the trial court may revoke-and
| terminate probation, but it must then order execution of the Originally imposed senteho_e;
the trial couirt has no jurisdiction to do anything other than order the exact sentence into.
_ executlon (Pen. Code, § 1203.2, subd. (c); Howard, supra, 16 Cal 4th at pp. 1087-1088;
’ People v. Martinez (2015) 240 Cal. App 4th 1006 1017.)
In this cz_lse;, the People argue that even though the trial cburt sﬁspended i'mpositzf_on
of sentence, defendant’s judgmént is nevertheless final because Pepal Code section 1237
deems an order granting probation a final judgment.5 Thus, the People assert, -
d.efendant’s‘judgment became final 60 days after the trial court gra_nte.ci probation in 2014,
and Estrada does not apply to him to allow retroactive aiaplication of Senate Bill No. 180.
We disagrée. - ' |

5 All references to rules are to the California Rules of Court unless noted otherwise.

6 Penal Code section 1237 provides: “An appeal may be taken by the defendant
from both of the following: [] (a) Except as provided in [Penal Code] Sections 1237.1,
1237.2, and 1237.5, from a final judgment of conviction. A sentence, an order granting
probation, or the commitment of a defendant for insanity, the' indeterminate commitment,
of a defendant as a mentally disordered sex offender, or'the commitment of a defendant
for controlled substance addiction shall be deemed to. be a final judgment within the
meaning of this section. Upon appeal from a final judgment the court may review any
order denying a motion for a new trial. []] (b) From any order made after judgment,
affecting the substantial rights of the party.” (Italics added.)



“It is true that, under [Penal Code] section 1237, an order granting probation is
deemed a ‘final judgment’ for the purpose of taking an appeal. [Citation.] [The Supreme
Court has] explained, however, that such an order ‘does not have the effect of a judgment
for other purposes.”” (People v. Chavez (2018) 4 Cal.5th 771, 786; Howard, supra,

16 Cal.4th at p. 1087 [“The probation order is considered to be a final judgment only for

397

the ‘limited purpose of taking an appeal therefrom.’”’]; People v. Superior Court (Giron)
(1974) 11 Cal.3d 793, 796 [same].) Indeed, it has been held that an order granting
probation does not have the effect of a final judgment in the context of Estrada’s
retrdactivity. (In re May (1976) 62 Cal.App.3d 165, 169 (May) [order suspending
proceedings and granting probation did not 'have the effect of a final judgment for
purposes of this case; “the rationale of Estrada appliés to this case because the
amendatory statute became effective after the commission of the act but before the
judgment of conviction was final”].)

To support their argument that defendant’s judgment is final under Penal Code
section 1237, the People rely on People v. Superior Court (Rodas) (2017) 10 Cal.App.5th
1316 (Rodas). In 2007, Rodas pled no contest to transporting heroin under former
section 11352. (Rodas, supra, at p. 1318.) The trial court sus?;ended imposition of
sentence and granted three years’ probation. Rodas violated probation multiple times, the
last time in 2009, and then absconded. She appeared in court in 2015, and filed a
“motion to vacate her felony transportation conviction and replace it -With a misdemeanor
sentence for simple possession” based on an amendment to section 11352 effective on
J anﬁ_ary 1, 2014. (Rodas, supra, atpp. 1319, 1321.) She later moved to withdraw her
nearly nine-year-old plea. The trial court granted the motion to withdraw the plea and
reinstated all the original charges. (/4. atp. 1320))

The People petitioned for a writ of mandate directing the trial court to vacate its
order allowing Rodas to .’Withdraw her plea. (Rodas, supra, 10 Cal.App.5th at pp. 1319-
1320.) In granting writ relief, the appellate court considered the People’s argument that

8.



Rodas’s judgment was final because of the “interplay” betweeﬁ Penal Code section 1018,
which addresses when a guilty plea may be withdrawn (e.g., within six months of an
order granting pfobation) 7 and Penal Code 1237, which addresses orders (in addition to a
final judgment) from wh1ch a defendant may appeal (e.g., an order granting probation).
| (Rodas, supra, at p. 1321 ) _

~ The Rodas court acknowledged it had recently decided People v. Eagle (201 6) 246
Cal.App.4th 275 (Eagle), where it concluded a change in law applied retroactively under
Estrada. There, in September 2013, Eagle pled no céntest'to transporting |

~méthamphetamine (§ 11379, subd. (a)). The trial court sﬁspended impo'éition of sentence -

and granted Eagle three yéars’ probation. In March 2015, Eaglelmoved to vacate his
felony conviction for transporting methamf)hetamine (§ 11379, subd. (a)) and have it
;eﬁlaced with a misdemeanor conviction for possessing methamphetamine (§ 11'377,
subd. (2)), based'on an amendment to section 11379 that had become effective on
January 1, 2014. The trial court denied the motion. (Eagle, supra, at p. 278.) dn appeal,
the People conceded Eagle’s “sentence was not .ﬁnaAl at the time the amendments to
section 11379 took effect, as the :crial cdurt had suspended imposition of sentence and |
placed defendant on probation. The People also concede[d] that because the judgment .
was not final, '[Eagie] was entitled to benefit ret_roactivelly ﬁoﬁ the changés tor
section 11379.” (Id at p. 279.) The épp'ellate court agreed, reversing the conviction and
remanding. (Id. at pp. 279-280.) D

7 Penal Code section 1018 providés in relevant part: “On application of thé

defendant at any time before judgment or within six months after an order granting -
probation is made if entry of judgment is suspended, the court may, and in'case of a
defendant who appeared without counsel at the time of the plea the court shall, for a good
cause shown, permit the plea of guilty to be withdrawn and a plea of not guilty
“substituted.” (Italics added.) The six-month limit was added to this provision in 1991.

(Stats. 1991, ch. 421, § 1, see People v. Miranda (2004) 123 Cal.App.4th 1124, 1131-
1133 )



The Rodas court pointed out that, in Eagle, it did not consider Penal Code
section 1018 or its “effect ... on a trial court’s jurisdiction té grant an untimely motion to
withdraw a guilty plea,” and thus Eagle was “of no help in determining fhe effeot.of thé
statute on Rodas’s ability to belatedly withdraw her guilty plea.” (Rodas, supra, 10
Cal.App.Sth at pp. 1322-1323.) Rodas concluded the trial court exceeded its jurisdiction
when it granted Rodas’s motion to withdraw hef plea after expiration of Penal Code
section 1018’s six-month period following the order granting probation. (Rodas, supra,
atp. 1324.) Rodas explained: “Because Rodas did not appeal the court’s order granting
probation, the judgment of conviction for transporting heroin became final for
retroactivity puriaoses in 2OQ7. She is not entitled, then, to the benefit of the amendment
to section 11352, which became effective nearly sevén years later ir} 2014. Inother
WOIde; in this coﬁrext, although imposition of Rodas's sentence was suspended, the
process to :appe_al the conviction based" on her no contest plea has ended, rendering final

the conviction for retroactivity purposes.” (Id. at p. 1326, italics added.)8

8 Although the Rodas court did not explicitly disapprove its own prior opinion in
Eagle, supra, 246 Cal.App.4th 275, it did point out that the People conceded in Eagle that
Estrada applied, whereas the People did not concede in Rodas. (Rodas, supra, 10
Cal.App.5th at p. 1322.) And, as noted, Rodas especially distinguished Eagle on the
basis of Pénal Code section 1018, concluding Eagle was not authority for unconsidered
propositions and was not helpful in determining the effect of the statute on Rodas’s
ability to belatedly withdraw her guilty plea. Rodas concluded: “Now that the issue is
squarely before us, we conclude the People have the better argument.” (Rodas, supra, at
p. 1323)

We note that Rodas distinguished May, as it did Eagle, because it did not consider
Penal Code section 1018, but Rodas also questioned the continued viability of May’s
conclusion regarding the applicability of Estrada: '

“We also conclude that /n re Mayl[, supra,] 62 Cal.App.3d 165, 167-169 ..., which
Rodas argues should control the instant matter, does not dictate a different result. There,
the court granted a petition for writ of habeas corpus to set aside the trial court’s order
modifying probation to include & jail term after the Legislature had amended the statute to
which the defendant pleaded guilty to make the offense a misdemeanor punishable by a
fine. May was decided decades before the Legislature amended Penal Code section 1018

10,



Unlike Rodas, defendant did not seek to withdraw his plea, and there is no
' interﬁlay between Penal Code sections 1018 and 1237 to consider. This is an appeal from
a judgment of conviction, not from an order granting a motion to withdraw a plea. Had
the trial court initially imposed sentence in 2014 and suSpended its execution, we would
agree that defendant’s judgment would have become final 60 days later and he could not
now obtam the retroactive benefit of a change in law under Estrada. But this did not
oceur. Instead, the trial court suspended imposition of sentence when it granted

probation. Defendant ‘dmely appealed the trial court’s 2016 sentence, which included

to include the strict six-month time limit for withdrawing a guilty plea when the court
grants probation. (Stats. 1991, ch. 421,§ 1, p. 2172.) Because May did not consider

_ Penal Code section 1018 and the statute’s effect on a court’s jurisdiction to grant a
belated motion to w1thdraw a no contest plea, the opinion is not helpful.

“Even if May was not distinguishable on that ground, we question the continued
* viability of the court’s conclusion that the defendant’s conviction was not final for -
retroactivity purposes under Estrada. (May, supra, 62 Cal.App.3d at p. 169.) ‘State
convictions are final “for purposes of retroactivity analysis when the availability of direct

appeal to the state courts has been exhausted and the time for filing a petition for a writ of
" certiorari has elapsed or a timely filed petition has been finally denied.”*” (Rodas, supra
10 Cal.App.5th at pp. 1324-1325, fn. omitted.)

In a footnote attached to the first sentence of the second paragraph above, Rodas
noted: “People v. Amons (2005)-125 Cal. App.4th 855, 869, footnote 8, in dicta, also
appears to recognize that a defendant who is granted probation with imposition of
- sentence suspended is entitled to the retroactive benefit of a change in the law even
though the judgment of conviction is final for purposes of appeal. For the same reasons,
we disagree.” (Rodas, supra, 10 Cal.App.5th at pp. 1324-1325, fn. 1; see People v.
Amons, supra, at p. 869, fu. 8 [“If imposition of sentence has instead been suspended and
probation has been granted, while the judgment is final for the limited purpose of taking
an appeal therefrom, for other purposes ‘“the criminal proceedings have been

suspended’ prior to the imposition of judgment and pending further order of the court,””
50 ‘no judgment has been entered and no sentence has been imposed.’”’].)

To the extent Rodas concluded a grant of probation with suspended imposition of
sentence operates as & final judgment for the purposes of Estrada’s retroactivity, such .
that defendants who are granted probation with imposition of sentence suspended are:
never entitled to the retroactive benefit of a change in the law because their judgments are
final 60 days after probation is granted, we respectfully disagree.

11.



section 11370.2 enhancements, and the time for petitioning for a writ of certiorari in the
United States Supreme Court has not yet passed. (People v. Vieira (2005) 35 Cal.4th
264, 305-306.) 9 Accordingly, we conclude defendant’s Judgment is not final, Estrada

_applies, and defendant is entitled to the benefit of Senate Bill No. 180.. (See Eagle,

- supra, 246 Cal.App.4th 279-280; May, supra, 62 Cal. App 3d at p. 169 ) The

section 1 1370 2 enhancement allegations must be stricken.

B. Penal Code Section 667.5, Subdivision (b) Enhancements

Status enhancements, such as those imposed pursuant to Penal Code section 667.5;
subdivision (b), go to the nature or status of the defendant in general, such as his criminal
history of prior convictions and prior prison terms. (People v. Gcik'ey (1998) 62
Cal.App.4th 932, 936 [“Sentence. enhancements for prior prison terms are based on the

_defendant’s status as a recidivist, and not on the underlying criminal conduct, or the act

or omission, giving rise to the current conviction.”])1® Status enhancements are not

9 “‘[Flor the purpose of determining retroactive application of an amendment to a

criminal statute, a judgment is not final until the time for petitioning for a writ of
certiorari in the United States Supreme Court has passed. (In re Pedro T. (1994) 8
Cal.4th 1041, 1046, citing In re Pine (1977) 66 Cal.App.3d 593, 594; see also Bell v.
Maryland (1964) 378 U.S. 226, 230 [“The rule applies to any such [criminal] proceeding
which, at the time of the supervening legislation, has not yet reached final disposition in
the highest court authorized to review it”].)’” (People v. Vieira, supra, 35 Cal.4th atp.
306, quoting People v. Nasalga (1996) 12 Cal.4th 784, 789, fn. 5.)

A petition for writ of certiorari is deemed timely filed with the United States
Supreme Court if filed with its clerk within 90 days after entry of judgment of a state
court of last resort. (U.S. Sup. Ct. Rule 13(1) [“Unless otherwise provided by law, a
petition for a writ of certiorari to review a judgment in any case, civil or criminal, entered
by a state court of last resort or a United States court of appeals (including the United

States Court of Appeals for the Armed Forces) is timely when it is filed with the Clerk of
this Court within 90 days after entry of the judgment.”]; see Inre Pzne, supra,
66 Cal.App.3d at p. 596.)

10 Asnoted above, section 11370.2, subdivision (c) sentencing enhancements are
also status enhancements. (People v. Edwards (2011) 195 Cal.App.4th 1051, 1058 [“The
enhancements provided for in section 11370.2 are status enhancements, in that they
pertain to defendant’s status as a drug conviction recidivist.”].)

12.



specifically attached to certain offenses, but are instead édded one time only to the total -
aggregate sentence for detérminate terms, regardless of the number of counts. (People v.
Williams (2004) 34 Cal.4th 397, 402 [status enhancements “‘have nothing to do with
particular counts but, since jchey are related to the offender, are added only once as a step
in arriving at the aggregate sentence’”].) |

Status enhancement are not subj ect to the one-third term limitation of Penal Code
section 1170.1, subdivision (a), and must be imposed at fiill term. (Pen. Code, § 1170.1,
subd. () [“thé aggregate term of imprisonment for.éll these convictions shall be the surﬁm
of the princiﬁal term, the subérdinate term, and any additional term ifn_posed for .
applicazale enhancements for prior convictions, prior prison-terms, and [Penal Code]
Section 12022.1.... The subordinate term for each consecutive off.ensle shall consist of
one-third of the middle term of imprisonrrierit prescribed for each other felony conviction
for which a consecutive term of imprisonment is imposed, and shall inclucfe one-third of
, tﬁe term imposed for any Speczﬁc gnhancemeﬁts,apphcable to those subordinate offenses”
(italics added)]; Pen. Code, §. 1170.11 [‘ffa]s used in [Pen.ﬁ Code] Secfi_on 1170.1, the -
term ‘specific enhancement’ means an enhancement thét relates to the circumstances of
the crime”]; People v. Beard (2012) 207 _Cal.Aprth 936, 941-94}2 [Pén.'Code, A
§ 1170.‘1 ’s referenc'e to spéciﬁc' enhancements is not a reference to status enhancements;
Pen. Code “[s]ection 1170.1, subdivision (a) applies the one-third limit to "sipeci'ﬁo
~ enhancements applicable to those subordinate foenses”’].) ' o

Here, the Penal Code section 667.5, subdiv';sion (b? status: enhanceme_nts should
have been imposed only once on the aggregate term. The second set of enhancements
should.not have been imp osed, and they must be stricken.

~ DISPOSITION

The sentence is vacated and the matter remanded to the trial court for resentencing

with the following considerations: (1) in case No. MCR047554, the number of conduct

credits must be increased to 118, for a total of 236 days of credits; (2)' all of the prior

13.



felony drug conviction enhancements (Healtﬁ & Saf. Code, § 11370.2, subd. (c)) must be
‘stricken; and (3) in case No. MCR047982, the three prior prison term enhancements (Pen.
Code, § 667.5, subd. (b)) must be stricken. In all othér respects, the jud_gment.of
conviction is afﬁrméd. The court is directed to forward certified copies of the amended
sentencilng orders and abstract of judgment to the apptopriate entities.

N s

'FRANSON, Acting P.J.

WE CONCUR:

/

St

SMITH; J.

W |

MEEHAN, J.
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