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QUESTIONS PRESENTED

1. Can a physician be held liable for elder abuse “neglect”
where the patient-plaintiff was a competent and autonomous adult
who voluntarily sought outpatient medical treatment from the
physician on a periodic basis, or does liability under the Elder Abuse
and Dependent Adult Civil Protection Act depend upon that physician
having “custodial obligations” for providing the basic needs and

comforts of the elderly patient?

2. Can a physician be held liable for elder abuse “neglect”
where the physician made a medical error in failing to recognize the
need for specialized care, or must the physician have refused to

provide for the elderly patient’s basic needs and comforts?



SUMMARY OF REASONS WHY REVIEW SHOULD BE
GRANTED

The dissent in Winn v. Pioneer Medical Group, Inc. (2013) 216
Cal. App.4th 875, illustrates the proper approach to liability under the
Elder Abuse and Dependent Adult Abuse Act (the “Elder Abuse
Act”).  (See Slip Opinion attached.) Presiding Justice Bigelow
properly followed this Court’s decisions in Delaney v. Baker
(“Delaney’) (1999) 20 Cal.4th 23 and Covenant Care, Inc. v. Superior‘
Court (“Covenant Care) (2004) 32 Cal.4th 771.

The Court of Appeal majority failed to heed the guidance of
Delaney and Covenant Care, and it misapplied the Court of Appeal
decisions of Mack v. Soung (2000) 80 Cal.App.4th 966 (“Mack”) and
Sababin v. Superior Court (2006) 144 Cal.App.4th 81, to expand
liability under the Elder Abuse Act in two significant ways.

First, the Court of Appeal held that a healthcare provider can be
liable for elder abuse “reckless neglect” even though the healthcare
“provider never had custodial obligations to the patient. Winn is the
first decision to apply the Elder Abuse Act in the context of outpatient
care.

Second, the Court of Appeal held that a healthcare provider’s
medical error in failing to recognize the need for specialized care
constitutes “reckless neglect,” such that the Elder Abuse Act’s
“enhanced remedies” are available to patients who receive inadequate
care. In other words, the Court of Appeal conflated professional
negligence (which involves the diagnosis and treatrhent by a

healthcare professional) and elder abuse (which involves the



withholding of medical care by a caregiver). The Winn Court rejected
this Court’s careful distinction between the two claims as set forth in
Delaney and Covenant Care. It erroneously deemed “care” under the
Elder Abuse Act to be synonymous with “medical care.”

The Winn decision unnecessarily produces confusion and
uncertainty in this area of the law, as well as exacerbating a split in
the appellate courts. In short, the decision should not be allowed to
stand.! This Court should grant review to reaffirm its holdings in
Delaney and Covenant Care, and to clarify the scope of the Elder
Abuse Act.

Presiding Justice Bigelow correctly followed Delaney and
distinguished Mack, recognizing that a fundamental difference
between elder abuse neglect and professional negligence is whether
the defendants breached their “custodial duties” or their healthcare
provider duties. (Dissent, p. 8.) Another fundamental difference is
that “neglect” is the refusal to provide for the patient’s basic needs,
not the negligent — or even grossly negligent — provision of care. The
dissent cautioned against the majority’s approach: “when taken out of
the context of custodial settings, I believe the line between ‘reckless
neglect’ and ‘professional negligence’ risks becoming blurred to the
point of extinction.” (Ibid.)

This Court should grant this Petition for Review to reverse the
Winn decision, secure uniformity of decision in this area, and give

much needed guidance on this important question of law.

! For the reasons stated in this Petition, defendants concurrently file a
Request for Depublication of the Winn decision.
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STATEMENT OF REVIEWABILITY

Review by this Court is “necessary to secure uniformity of
decision” and “to settle an important question of law.” (Cal. Rules of
Court, rule 8.500(b)(1).)

As explained below, the Court of Appeal failed to reconcile this
Court’s precedent with factually specific decisions from the Courts of
Appeal. Winn upended the efforts of this Court to differentiate
between claims for professional negligence and elder abuse neglect.
As explained in the dissent, the Court of Appeal’s decision risks
blurring the line between these two mutually exclusive claims “to the
point of extinction.” (Dissent, p. 8.)

The impact of the appellate opinion is all the more critical as
California’s population ages, and a greater number of “elders” are
treated in an outpatient context. Now, more than ever, the distinctions
between claims for professional negligence and elder abuse —
articulated by this Court in Delaney and Covenant Care — must be
scrupulously followed. Instead, the Winn Court’s published decision
disregards those crucial distinctions. |

This Court should reverse the Winn decision.



STATEMENT OF THE CASE

A.  Decedent Voluntarily Sought Outpatient Podiatry
Care From Defendants On An As-Needed Basis

Plaintiffs are the heirs of Elizabeth Cox (“decedent”), who was
a competent and independent elderly adult. (Slip Opn., p. 3.)
Decedent was autonomous — she was not a resident in a nursing home
or other medical care facility. Decedent retained control over her
medical decisions and she voluntarily sought outpatient treatment
from defendants for ongoing foot problems. (Slip Opn., pp. 3-5.)
Decedent visited defendants’ offices intermittently over the course of
several years for podiatry services. (Ibid.)

Plaintiffs allege that, in the course of treating decedent at their
private offices, defendants failed to recognize the need for a vascular
specialist to evaluate decedent’s foot, which led to the amputation of

her leg and, ultimately, her death. (See Slip Opn., pp. 6, 16-17.)

B. The Heirs Of Decedent Filed Two Lawsuits — The
First For “Medical Malpractice” And The Second For
“Elder Abuse” — Based On The Same Set Of Facts

Plaintiffs filed two separate lawsuits based on the same set of
facts — one for professional negligence, which is governed by the
Medical Injury Compensation Reform Act (“MICRA™) (a series of
statutes aimed at controlling the increasing costs of medical
malpractice litigation), and one for elder abuse neglect, which gives
rise to “enhanced remédies” and which is not subject to the

protections of MICRA. (Slip Opn., p. 6.)



The professional negligence action is still pending in the
Supeﬁor Court. The elder abuse action ended with a judgment of
dismissal. (Slip Opn., pp. 6-7.) The trial court determined that
plaintiffs’ elder abuse action amounted to nothing more than
professional negligence. (lbid.) It relied on a recent decision
following the Delaney line of cases, Carter v. Prime Healthcare
Paradise Valley LLC (2011) 198 Cal.App.4th 396, 408, to find that
plaintiffs failed to allege that defendants denied decedent needed care
in a reckless sense. The trial court found, “the allegations describe
professional negligence and incompetence which, without malice,
oppression, or fraud are insufficient to support a claim for neglect

under the Elder Abuse Act.” (Appellants’ Appendix, p. 158.)

C. The Court Of Appeal Reversed The Trial Court’s
Dismissal Of Plaintiffs’ Elder Abuse Action

The Court of Appeal, Second Appellate District, Division
Eight, reversed the judgment of dismissal in a published opinion.
(Winn v. Pioneer Medical Group, Inc. (2013) 216 Cal.App.4th 875.)
The Court distinguished Delaney and chose instead to follow the
Mack line of authority to find that elder abuse neglect is the provision
of inadequate medical care in contexts other than where the defendant
had control over the elder’s basic needs. (Slip Opn., pp. 10-11.)

The Court of Appeal also held that plaintiffs’ allegations that
defendants repeatedly failed to refer decedent to a specialist despite

the fact that they knew there was a “strong probability” of harm if



fhey did not, was sufficient to plead a claim for elder abuse. (Slip
Opn., pp. 16-17.) |

Presiding Justice Bigelow dissented. She disagreed with the
majority’s reliance on Mack, finding instead that Delaney governs.
She acknowledged, “[tlhis is classic professional negligence.”
(Dissent, p. 5.)

The Court of Appeal certified the opinion for publication. The

decision was filed on May 24, 2013, and became final on June 23,

2013.



REASONS WHY REVIEW IS NECESSARY

L. THE WINN v. PIONEER MEDICAL GROUP DECISION
EXACERBATED A SPLIT IN AUTHORITY CONCERNING THE
SCOPE OF THE ELDER ABUSE ACT BY FAILING TO PROPERLY
RECONCILE SUPREME COURT PRECEDENT WITH FACTUALLY
SPECIFIC DECISIONS OF THE COURTS OF APPEAL

The Elder Abuse and Dependent Adult Civil Protection Act, at
Welfare and Institutions Code section 15600 et seq., permits private,
civil enforcement of laws against elder abuse. The statute provides
for so-called “enhanced remedies” to a plaintiff who proves by “clear
and convincing evidence” that a defendant committed “neglect” of an
elder and that the defendant acted with recklessness, oppression,
fraud, or malice in the commission of this abuse. (Welf. & Inst. Code,
§ 15657.)

“Neglect” is “[t]he negligent failure of any person having the
care or custody of an elder or a dependent adult to exercise that degree
of care that a reasonable person in a like position would exercise.”
(Welf. & Inst. Code, § 15610.57, subd. (a)(1).) It includes the
“[flailure to provide medical care for physical and mental health
needs.” (/d. at subd. (b)(2).)

The “statutofy definition of ‘neglect’ speaks not of the
undertaking of medical services, but of the failure to provide medical
care.” (Covenant Care, supra, 32 Cal.4th at 783, emphasis in
original.) Consequently, the Elder Abuse Act does not apply to
negligent — or even grossly negligent — acts in the rendition of medical
care. (Delaney, supra, 20 Cal.4th at 34; Carter v. Prime Healthcare
Paradise Valley LLC, supra, 198 Cal.App.4th at 405.)



A. The Dissent In Winn Illustrates The Proper Approach
To Elder Abuse Liability Based On Delaney v. Baker
And Its Progeny

1. The Elder Abuse Act Is Tethered To Custodial
Obligations

Justice Bigelow’s dissenting opinion in Winn illustrates the
approach that courts should follow in evaluating elder abuse claims.
Justice Bigelow “harmonize[d]” the Elder Abuse Act with this Court’s
decisions in Delaney and Covenant Care by analyzing elder abuse
claims in terms of whether the plaintiffs allege that the defendants
breached their “custodial duties” or whether they breached their
healthcare provider duties. (Dissent, pp. 8-9.) Justice Bigelow
acknowledged that custodial obligations “were a key part of the
court’s reasoning” in those cases and explained, “when taken out of
the context of custodial settings, I believe the line between ‘reckless
neglect’ and ‘professional negligence’ risks becoming blurred to the
point of extinction.” (Dissent, p. 8.)

First, in Delaney, and then again in Covenant Care, this Court
examined the purpose of the Elder Abuse Act and gave it a
construction that furthered its purposes by distinguishing claims for
elder abuse neglect committed by a healthcare provider from claims
for professional negligence. The Court explained that “reckless
neglect” under the Elder Abuse Act differs from professional
negligence based on the character of the duties owed by the defendant
healthcare provider to the elder. (Covenant Care, supra, 32 Cal.4th at

783-785.) This distinction is significant because claims for elder



abuse “neglect” give rise to “heightened remedies,” such as attorney’s
fees and punitive damages, under the Elder Abuse Act, whereas
claims for professional negligence are governed by California’s tort
reform legislation, MICRA.

Building upon its earlier decision in Delaney, this Court
explained in Covenant Care that, “neglect refers not to the
substandard performance of medical services but, rather, to the
‘failure of those responsible for attending to the basic needs and
comforts of elderly or dependent adults, regardless of their
professional standing, to carry out their custodial obligations.”
(Covenant Care, supra, 32 Cal.4th at 783, citing Delaney, supra, 20
Cal.4th at 34.) Therefore, elder abuse neglect is limited to those who
have “the care or custody of an elder,” which this Court defined as
those “attending to the basic needs and comforts of elderly or
dependent adults, regardless of their professional standing, to carry
out their custodial obligations.” (Ibid.)

This Court’s reasoning in Delaney and Covenant Care
supported the stated intent of the Legislature found at Welfare and
Institutions Code, section 15600: “The Legislature desires to direct
special attention to the needs and problems of elderly persons,
recognizing that these persons constitute a significant and identifiable
segment of the population and that they are more subject to risks of
abuse, neglect, and abandonment. [{] ... The Legislature recognizes
that most elders and dependent adults who are the greatest risk of
abuse, neglect, or abandonment by their families or caretakers suffer
physical impairments and other poor health that place them in a

dependent and vulnerable position.” (/d. at subds. (b) and (d).)
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Several policies support the Elder Abuse Act and, by extension,
the Delaney decision. For example, some elderly residents of nursing
homes are more vulnerable to abuse and neglect because they do not
have the mental and/or physical capacity to syatisfy their own basic
needs (such as nutrition, hygiene, or medical care). Additionally, they
may be incapable of asking for help and protection, such that elderly
residents can be at the mercy of their caretakers. The Elder Abuse Act
was meant to respond to those who abuse their position of trust,
confidence, and dominion over elders. It was not meant to address the
failures of healthcare providers to comply with the standard of care,
such as the failure of a healthcare provider to refer a patient to a
specialist under circumstances wherein the healthcare provider,
because of that provider’s medical expertise, had a duty to do so.

In the wake of Delaney, the Courts of Appeal followed suit in
acknowledging that liability under Section 15610.57 is tethered to
custodial .obligations. (See Country Villa Claremont Healthcare
Center, Inc. v. Superior Court (2004) 120 Cal.App.4th 426, 432
[“[e]lder abuse claims are unique, however, because they are based on
custodial neglect rather than professional negligence”]; Benun v.
Superior Court (2004) 123 Cal.App.4th 113, 123 [describing neglect
as the “failure... to carry out... custodial obligations”], citing
Delaney, supra, 20 Cal.4th at 34; Smith v. Ben Bennett, Inc. (2005)
133 Cal.App.4th 1507, 1522 [describing neglect as conduct by “the
custodian of an elder”].)

Most recently, in Carter v. Prime Healthcare Paradise Valley
LLC, supra, the Court of Appeal reexamined existing case law to

determine the pleading requirements for a cause of action for elder
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abuse. It cited Delaney for the proposition that elder abuse “neglect”
requires “custodial obligations.” (Carter v. Prime Healthcare
Paradise Valley LLC, supra, 198 Cal.App.4th at 404-405.)

In her dissent, Justice Bigelow correctly distinguished Mack,
upon which the majority relied, finding that defendants in this case did
not abandon their obligations to decedent that were distinct from their
duty as healthcare providers to provide adequate professional medical
services. (Dissent, p. 4.)

The majority in Winn improperly broke from that approach.

2. Enhanced Remedies Under The Elder Abuse
Act Are Not Available For Simple Or Even
Gross Negligence

Justice Bigelow cited Delaney and Covenant Care for the
proposition that elder abuse neglect and professional ﬁegligence are
mutually exclusive, such that a cause of action cannot be based on
both. (Dissent, p. 2.) The dissent found that the factual allegations
supporting plaintiffs’ theory of elder abuse in this case amount to
nothing more than professional negligence because they “concern|]
defendants’ allegedly negligent undertaking of medical services[.]”
(Dissent, p. 3.)

In addition to distinguishing claims brought by elderly patients
against their healthcare providers in their capacity as caregivers and
custodians, on the one hand, and against healthcare providers in their
capacity as providers of health care services, on the other hand, this
Court also explained in Delaney and Covenant Care that the conduct

giving rise to “heightened remedies” under the Elder Abuse Act
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“covers an area of misconduct distinct from ‘professional
negligence.”” (Covenant Care, supra, 32 Cal.4th at 783.) Thus,
“‘neglect’ speaks not of the undertaking of medical services, but of
the failure to provide medical care.” (Ibid., emphasis in original.) To
be liable for elder abuse neglect, the defendant must have “denied or
withheld goods or services necessary to meet the elder or dependent
adult’s basic needs[.]” (Carter v. Prime Healthcare Paradise Valley
LLC, supra, 198 Cal.App.4th at 406-407.)

Professional negligence (“the substandard performance of
medical services”) cannot also be elder abuse “reckless neglect”
(“failure of those responsible for attending to the basic needs and
comforts of elderly [adults] . . . to carry out their custodial
obligations”).  (Covenant Care, supra, 32 Cal4th at 783.)
“Recklessness” under the Elder Abuse Act has been defined as “a
subjective state of culpability greater than simple negligence, which
has been described as a ‘deliberate disregard’ of the ‘high degree of
probability’ that an injury will occur[.]” (Delaney v. Baker, supra, 20
Cal.4th at 31.) “Recklessness, unlike negligence, involves more than
‘inadvertence, incompetence, unskillfulness, or a failure to take
precautions’ but rather rises to the level of a ‘conscious choice of a
course of action ... with knowledge of the serious danger to others
involved in it.”” (Id. at 31-32.)

Thus, the high standard imposed by Section 15657 protects
healthcare providers from liability under the statute “for acts of simple
or even gross negligence.” (Covenant Care, supra, 32 Cal.4th at 785,

citing Delaney, supra, 20 Cal.4th at 32.)
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In Winn, Justice Bigelow adopted an approach to analyzing
elder abuse claims that follows this Court’s careful distinction of
professional negligence claims and those arising under the Elder
Abuse Act. Justice Bigelow focused on the “gravamen of plaintiffs’
claim,” based on the decisions in Country Villa Claremont Healthcare
Center, Inc. v. Superior Court, supra, 120 Cal.App.4th at 429, 434-
435 and Smith v. Ben Bennett, Inc., supra, 133 Cal.App.4th at 1525.
(Dissent, p. 4, emphasis added.) The dissent stated that the
“gravamen” of plaintiffs’ claim in this case is professional negligence
and that “[t]he only thing that distinguisﬁes this case from a standard
medical malpractice claim is that [decedent] was over 65 years old.”

(Dissent, p. 4.)

B. The Winn Court Blurred The Careful Distinctions
Drawn By This Court Between Negligence And Elder
Abuse Claims

The Court of Appeal in Winn rejected the governing precedent
on the issue of healthcare provider liability for elder abuse neglect by
refusing to follow this Court’s careful distinction of elder abuse
neglect and professional negligence articulated in Delaney and
Covenant Care. (Slip Opn., pp. 11-18.) The court’s decision
conflates the two distinct claims.

First, the Court of Appeal expanded the Elder Abuse Act
beyond the custodial care context, holding that “[t}he statutory
language simply does not support defendants’ contention that only
‘care custodians’ are liable for elder abuse.” (Slip Opn., p. 11.) The

court dismissed the numerous references to “custodial neglect” and

13



“custodial obligations” in Covenant Care on the ground that it
“involved claims against nursing homes or skilled nursing facilities,
that is, defendants . . . without question, owed custodial obligations to
elders.” (Slip Opn., pp. 11, 14.) According to the Court of Appeal,
Covenant Care did not propose to construe the Elder Abuse Act in a
context other than nursing facilities. (Slip Opn., p. 14.) The opinion
dismissed similar language in Delaney and subsequent Court of
Appeal decisions for the same reason. (Slip Opn., pp. 11, 14-16.)

Second, the Court of Appeal held that conduct supporting a
cause of action for professional negligence — the alleged failure to
recognize the need for specialized care — also supports a cause of
action for elder abuse “reckless neglect.” (Slip Opn., pp. 16-17.) The
Winn Court conflated the two claims and, in effect, held that the Elder
Abuse Act’s “enhanced remedies” are available to all elderly patients
who receive inadequate care.

While the Court of Appeal stated that professional negligence
and elder abuse are “mutually exclusive,” it inconsistently held that
plaintiffs may nevertheless plead both. (Slip Opn., pp. 19-20.) In
other words, the Court ignored the message of Delaney and Covenant
Care: the same conduct cannot give rise to separate causes of action
for medical malpractice and elder abuse neglect.

The Court of Appeal chose to follow the line of appellate
authority following Mack.

14



C. Worse Still, The Winn Court Misapplied Other
Appellate Cases To Justify A Result Inconsistent With
The Guidance Provided By This Court In Delaney
And Covenant Care

The Court of Appeal erroneously relied on the Mack line of
authority to support its holding that liability under the Elder Abuse
Act does not require custodial obligations. (Slip Opn., pp. 10-11.)
The opinion stated that Mack addressed “[t]his very question,”
because the defendant physician in that case argued that he could not
be liable for elder abuse since he was not the decedent’s custodial
caregiver. (Slip Opn., p. 10.) The Winn Court ignored, however, that
the defendant in Mack took the extreme position that no healthcare
provider can ever be liable under the Elder Abuse Act because it
applies only to “institutional health care facilities and cannot apply to
physicians such as [the defendant], who merely treat elderly patients
on an ‘as needed’ basis.” (Mack, supra, 80 Cal.App.4th at 973-974.)
This Court acknowledged in Covenant Care not only that healthcare
providers can be liable for elder abuse neglect, but also that the
Legislature intended for there to be control over the elder’s basic
needs, not just the provision of health care. (Covenant Care, supra,
32 Cal.4th at 783-784.)

Moreover, Mack did not address whether elder abuse liability
requires that the physician had custodial obligations. There was no
dispute in that case that the defendant was responsible for providing
custodial care to the decedent during her final days at a nursing
facility. (80 Cal.App.4th at 969.) However, linlike in this case, the

defendant in Mack was accused of concealing the existence of
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bedsores, opposing hospitalization; and abruptly abandoning the
patient. (/bid.) In that case, the physician abused his dominion over
the elder by preventing the elder from leaving the nursing facility to
obtain needed medical care. (/bid.)

The Court of Appeal emphasized the professional occupations
of defendants, stating that the Elder Abuse Act is not restricted to
“care custodians,” but that it also includes “health practitioners.”
(Slip Opn., pp. 10-11.) These two groups “ordinarily assume
responsibility for the ‘care and custody’ of the elderly....” (Slip
Opn., p. 10.) The court rejected Covenant Care’s holding that
regardless of a defendant’s professional standing, the defendant is not
liable for elder abuse unless he or she had responsibility for meeting
the elder’s basic needs, such as nutrition, hydration, hygiene, or
medical care. (Covenant Care, supra, 32 Cal.4th at 783.) It is
immaterial whether the defendant who has custodial obligations is
labeled a “health practitioner” or “care custodian.”

In addition to éradicating the requirement of custodial care, the
Winn Court held that an action can be characterized as elder abuse
simply by alleging that a defendant failed to seek the opinion of a
specialist when they knew or should have known there was a “strong
possibility” of harm to the patient without such specialized care. (Slip
Opn., pp. 16, 18-19.) To support this holding the Court of Appeal
followed Sababin v. Superior Court, supra, 144 Cal.App.4th 81, a
case against a rehabilitation facility, in which the court held that a care
facility is not necessarily absolved of liability for dependent adult
abuse simply because “some care” was provided. (Slip Opn., pp. 18-

19.) The Court of Appeal here did not address the obvious
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distinctions between this case and Sababin, including the fact that
Sababin involved treatment of a dependent adult in a care facility and
a medical care plan that was deliberately ignored.

Without explanation, the Court of Appeal also purported to
distinguish Carter v. Prime Healthcare Paradise Valley LLC, supra,
198 Cal.App.4th 396, stating that plaintiffs in this case allege
defendants withheld “the only proper medical treatment and utterly
disregarded the excessive risk to which they exposed [decedent] for
two years — circumstances quite different from those in Carter.” (Slip

Opn., p. 18.)

D. ItIs Important That The Court Grant Review To
Reinforce Its Holdings In Delaney And Covenant
Care, Such That The Line Between Professional
Negligence And Elder Abuse Neglect Does Not
Become “Blurred To The Point Of Extinction”

It is important that the Court grant review to reinforce the
principles set forth in Delaney and Covenant Care. By doing so, this
Court will further the Legislature’s purpose in enacting the Elder
Abuse Act — to protect a particularly vulnerable portion of the
population (residents of nursing homes who are unable to carry out
normal activities or protect their basic rights) from gross mistreatment
by their custodial caregivers. (See Delaney, supra, 20 Cal.4th at 33;
Benun v. Superior Court, supra, 123 Cal.App.4th at 123.)

Guidance by this Court is needed to clarify that cases properly
pleaded as elder abuse have several facts in common. First, the elder

has verbal limitations, physical disabilities, and/or diminished mental
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capacity that renders the elder unable to satisfy their basic needs and
incapable of asking for help and protection. Second, because of these
limitations, the elder is placed under the “custody” of caregivers who
are responsible for providing these basic needs and comforts. Third,
the “custodial caregivers” fail to carry out their “care” obligations by
refusing to provide — or preventing others from providing — nutrition,
hydration, hygiene, and/or medical care to the elder.

This Court should further clarify that actions that do not sound
in elder abuse — such as in the instant case — share several facts, as
well. An action is not properly pleaded as elder abuse where the elder
is competent, autonomous, and freely chooses to seek medical
treatment in an outpatient context, where the elder is free to see other
health care providers, seek second opinions, or stop seeing their
doctor altogether. Likewise, it is not elder abuse where the plaintiff
was not under the “custody” of caregivers who controlled the elder’s
“basic needs.” Finally, and most significantly, where the plaintiff
alleges a medical error or mistake — as opposed to “egregious abuse” —
the action is not one for elder abuse.

If the Winn decision is allowed to stand, it will shape future
professional negligence actions by encouraging medical negligence
plaintiffs to plead elder abuse, even though they share none of the
qualities of the “vulnerable portion of the population” that the
Legislature sought to protect in enacting the Elder Abuse Act. The
Court of Appeal’s decision will encourage competent and independent
adults who voluntarily choose to seek outpatient medical treatment to
artfully plead their actions as elder abuse neglect in order to skirt the
protections of MICRA.
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Decedent in this case never was in the “custody” of defendants,
and she certainly did not rely on defendants’ podiatry services to
assist her with the daily tasks of living. The only thing that decedent
had in common with the “particularly vulnerable portion of the
population” protected by the Elder Abuse Act is that she was over the
age of 65. But, that alone does not elevate plaintiffs’ professional
negligence claim to elder abuse. Rather, it is the nature of the
relationship between the custodial caregiver and the elder — as well as
- the interaction of the parties — that controls. Here, as in many cases
that are incorrectly pleaded as elder abuse, the relationship is that of
physician/patient, not custodial caregiver/dependent adult.

Furthermore, review is necessary becaﬁse courts frequently
struggle with the standards applicable to the Elder Abuse Act. For
instance, this Court just recently had before it a request for publication
of the Court of Appeal’s decision in Moore v. LPM Healthcare, Inc.,
et al. (Mar. 27, 2013, No. B238702 [2013 WL 1225627], S210103)?,
in which the court affirmed dismissal of an elder abuse cause of action
against a healthcare facility. Although the request for publication was
denied, Moore serves as yet another illustration that the law related to
the Elder Abuse Act is in a state of uncertainty.

This case presents a good opportunify for the Court to reinforce
its holdings in Delaney and Covenant Care, and to provide much

needed guidance to the trial courts and Courts of Appeal.

2 Petitioner does not cite the decision as legal authority, but rather, as
an illustration of the need for guidance on this issue. (Cal. Rules of
Court, rule 8.1115.)
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II. THE WINNDECISION WILL ADVERSELY AFFECT ALL
CALIFORNIA HEALTHCARE PROVIDERS WHO TREAT THE
ELDERLY

Application of the Elder Abuse Act in the lower courts is
inconsistent and unpredictable. This is particularly harmful to
healthcare providers, who lose the protections of MICRA and
insurance when plaintiffs are able to seek “enhanced remedies” for
what is otherwise professional negligence.

Meritless elder abuse allegations against healthcare providers
distort the issues. That distortion wreaks havoc on settlements by
unreasonably inflating plaintiffs’ settlement expectations. Plaintiffs
are able to achieve an inflated settlement because, as a rule,
“enhanced remedies” under the Elder Abuse Act are generally not
covered by insurance. (See Ins. Code, § 533; Community Care and
Rehabilitation Center v. Superior Court (2000) 79 Cal.App.4th 787,
791, fn. 5, disapproved on another ground in Covenant Care, supra,
32 Cal.4th at 791, fn. 12.) Inconsistent with public policy, an insured
physician’s personal assets are put at risk and the cost to the physician
of providing services to patients is increased. This personal exposure
is tremendously distracting, even if there is a low likelihood of
recovery should the case proceed to trial.

Healthcare provider defendants are forced to settle these claims
in order to avoid the potential of an award of “enhanced remedies,”
otherwise they face not only personal financial ruin, but also
irreparable harm to their reputation and career. Consequently, claims
for elder abuse are rarely, if ever, tried. Thaf is why the majority of

cases construing the Elder Abuse Act arise from petitions for writ.
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(See, e.g., Covenant Care, supra, 32 Cal.4th 771; Marron v. Superior
Court (2003) 108 Cal.App.4th 1049; Intrieri v. Superior Court (2004)
117 Cal.App.4th 72; Country Villa Claremont Healthcare Center, Inc.
v. Superior Court, supra, 120 Cal.App.4th 426; Benun v. Superior
Court, supra, 123 Cal.App.4th 113; Sababin v. Superior Court, supra,
144 Cal.App.4th 81; Little Co. of Mary Hospital v. Superior Court
(2008) 162 Cal.App.4th 261.)

Counsel for medical negligence plaintiffs have been vocal about
their strategy to coerce settlements by pleading these types of
uncovered claims, as evidenced by a 2012 Daily Journal article titled
“Plaintiffs inch closer to goal of dodging MICRA cap.” The article
discusses a wrongful death medical negligence case, in which the trial
court overruled the defendants’ demurrers to a plaintiff’s fraud claim.
Plaintiffs’ attorney stated that the case had a higher likelihood of
settling following the trial court’s ruling because “[a] doctor cannot
risk letting a [fraud lawsuit] get to a jury.” (Sugarman, Plaintiffs Inch
Closer to Goal of Dodging MICRA Cap, L.A. Daily J. (Nov. 26,
2012), p. 3.) The attorney continued, “an insurance carrier and
hospital will often settle for a high number to make the fraud claim
disappear.” (lbid.) This is but one strategy medical negligence
plaintiffs employ towards “the difficult goal of avoiding limits on
damages commonly capped in medical malpractice laWsuits.” (Ibid.)

Even if the healthcare provider defendant chooses not to settle
the case, he or she still faces the onerous burden of defending against
the elder abuse claim, as such claims materially alter the scope of both
discovery and trial. The dynamics of the litigation process are

transformed by the defendant’s personal exposure to uncovered
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“enhanced remedies.” The Legislature has recognized that healthcare
providers suffer irreparable harm from merely having to defend
against uncovered claims, such as punitive damages. It is for that
reason that the Legislature enacted Code of Civil Procedure section
425.13, which provides healthcare provider defendants prophylactic
protection from punitive damages allegations. (See Code Civ. Proc., §
425.13 [prohibiting plaintiffs from alleging punitive damages claims
against healthcare providers without first obtaining leave of court].)
This procedural device is intended to relieve healthcare provider
defendants from the “drastic effects” of defending against uncovered
‘punitive damages claims at the time they are pleaded. (College
Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704. 709, 720;
Aquino v. Superior Court (1993) 21 Cal.App.4th 847, 853)

However, the protections of Section 425.13 do not apply to
claims for elder abuse, even though such claims carry the same risk of
personal exposure. (Covenant Care, supra, 32 Cal.4th at 783.) Thus,
medical negligence plaintiffs frequently plead their actions as elder
abuse in an attempt to circumvent Section 425.13 and the other
statutes intended to limit actions for damages arising out of
professional negligence.

Additionally, plaintiffs may use the mere pleading of elder
abuse claims for publicity purposes. (Community Care and
Rehabilitation Center v. Superior Court, supra, 79 Cal.App.4th at
791, fn. 5, disapproved of on another ground in Covenant Care, supra,
32 Cal.4th at 791, fn. 12.)

These factors implicate the policies of MICRA, which this
Court has “frequently recounted” was enacted by the Legislature “in
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response to a medical malpractice insurance ‘crisis,” which it
perceived threatened the quality of the state’s health care.” (Western
Steamship Lines, Inc. v. San Pedro Peninsula Hospital (1994) 8
Cal.4th 100, 111, citing American Bank & Trust Co. v. Community
Hospital (1984) 36 Cal.3d 359, 371.) “In the view of the Legislature,
~‘the rising cost of medical malpractice insurance was imposing
serious problems for the health care system in California, threatening
to curtail the availability of medical care in some parts of the state and
creating the very real possibility that many doctors would practice
without insurance, leaving patients who might be injured by such
doctors with the prospect of uncollectible judgments.”” (Western
Steamship Lines, supra, 8 Cal.4th at 111, citing Fein v. Permanente
Medical Group (1985) 38 Cal.3d 137, 158; Barme v. Wood (1984) 37
Cal.3d 174, 180; Stats. 1975, Second Ex.Sess. 1975-1976, ch. 2, §
12.5, p. 4007 [preamble to MICRA].)

The Winn decision cuts against the strong public policies
underlying MICRA to contain the costs of the practice of medicine
and to assure the availability of healthcare providers to provide
medical services for the citizens of California. If the decision is
allowed to stand, healthcare providers will be compelled to
substantially increase the degree of “defensive” medicine they
practice, which would significantly increase the cost of delivery of
health care.

This case illustrates why California healthcare providers who
treat elderly and dependent adults no longer can take solace in their
insurance or MICRA. Plaintiffs in this action — like plaintiffs in many

other medical negligence cases — were successful in sidestepping the
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protections afforded to health care providers by MICRA, simply by
asserting cause of action for “neglect” under the Elder Abuse Act.
(Welf. & Inst. Code, § 15600 et seq.) The Winn decision endorses the
practice of plaintiffs converting their medical negligence claims,
based on alleged outpatient failures to properly provide care, into
claims for elder abuse merely by pleading such. As a result, plaintiffs
will achieve circumvention of the protections of MICRA in order to
maximize damages, and, potentially, obtain a coerced settlement.
‘Under Winn, the high standard imposed by Section 15657 no
longer protects healthcare providers from liability under the statute
“for acts of simple or even gross negligence.” (Covenant Care, supra,
32 Cal.4th at 785.) Review is necessary to reverse the Court of

Appeal’s decision.
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CONCLUSION

Because the Court of Appeal’s decision in Winn exacerbates a

conflict in case authority and presents important issues of law, this

Court should grant review in this matter and reverse the Court of

Appeal’s opinion.
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SUMMARY

After the death of their 83-year-old mother, plaintiffs sued defendant physicians
for elder abuse, based on defendants; repeated decisions not to refer their mother to a
vascular specialist over a two-year period during which her diminishing vascular flow
worsened without treatment. Plaintiffs’ mother began receiving medical care from
defendants in 2000, and by 2004, defendants knew she suffered from impaired lower
vascular flow. In 2007, when she was under the sole medical care of the defendants, one
of the defendant doctors diagnosed her with peripheral vascular disease. Defendants |
failed to refer plaintiffs’ mother for specialized vascular care despite defendants’
knowledge of her impaired lower vascular flow, their own diagnosis of peripheral
vascular disease, the progressive deterioration over the two-year period of the vascular
flow in her right leg, and their own notes of findings well known to be eonsistent with
tissue damage due to vascular insufficiency. The day defendants last saw plaintiffs’
mother, and noted abnormal weight loss, they again made no referral for a vascular
consult. The next day, she was admitted to a hospital with a two-week history of
~ gangrene.

Her “right foot was black due to tissue death caused by the long term 1mpa1red
vascular flow Defendants had charted, and ignored, for years.” Emergency vascular
surgery was performed, without success, because of defendants® decisions that withheld
- needed medical care. A month later, vplaintiffs’ ‘mother was re-admitted for a below-the-
' knee amputation of her right leg. Two months later, she underwent an above-the-knee

amputation of her right leg. Seven months later, she was hospitalized with blood
poisoning, and died. | |

Defendants contend they cannot be liable for elder abuse because they treated
decedent as an outpatient, and liability for elder abuse “requires assumption of custodial
obligations.” They also contend the conduct plaintiffs allege constitutes only
professional negligence and, as a matter of law, does not amount to the ,“recklessl neglect”

required for a claim of elder abuse. |



Defendants are mistaken on both i)oints. The elder abuse statute does not limit
liability to health care providers with custodial obligations, and the question whether
defendants’ conduct was reckless rather than merely negligent is for a jury to decide.. We
therefore reverse the trial court’s judgment dismissing plaintiffs’ complaint.

- | FACTS |

The plaintiffs are Kathleen A. Winn and Karen Bredahl, the daughters and
surviving heirs of Elizabeth M. Cox. The defendants are Pioneer Medical Group, Inc.,
Emerico Csepanyi, James Chinuk Lee and Stanley Lowe. Doctors Csepanyi, Lee and
Lowe are licensed physicians or podiatrists, who maintained offices at Pioneer Medical
Group in Cerritos and Long Beach. Plaintiffs’ first amended complaint alleges the
following facts. , '

- Mrs. Cox began receiving medical care from Dr. Csepanyi at Pionéer’s facilities as
early as November 2000. In 2004, she was evaluated by Dr. Lowe, a podiatrist, who
treated her for “ ‘painful onychbmycosis,’ ” a condition “well known to limit mobility
and indirectly impair peripheral circulation.” Dr. Lowe recorded that pulses in the upper
surface of Mrs. Cox’s foot “were not palpable reflecting [Mrs. Cox] had severely
impaired vascular flow in her lower legs.” Dr. Lowe’s 2004 report showed that a copy of
the report was sent to Dr. Csepanyi. Thus, both Dr. Lowe and Dr. Csepanyi knew that
Mrs. Cox suffered from impaired lower vascular flow, and “also knew that if pfompt
referral to a vascular specialist was not made at that time there was a high'degre_e of
probability that [Mrs. Cox] would sustain serious injury because of her age and medical
- history.” | | _ | ‘

Beginning in February 2007 and until March 2009, while Mrs. Cox was under
their sole medical care, défendants “repeatedly made the conscious decision not to
provide needed medical care to [Mrs. Cox] under circurnstances where Defendants . . .
knew that [Mrs. Cox] would be harmed by Defendants’ failure to provide the medical
care,” and “were therefore reckless in their care of [Mrs. Cox].”

In January and February 2007, Mrs. Cox’s “vascular issues regarding her lower

extremities grew worse.” Defendants’ records show Mis. Cox “complained of ankle
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* edema, that her feet were discolored and evidenced ‘decreased circulation.” ” Dr.
Csepanyi diagnosed her with peripheral vascular disease on February 13, 2007.
“Although he knew [Mrs. Cox] had suffered from decreased vascular flow since 2004[,]
that said condition was becoming worse without treatment over time, and that [Mrs. Cox]
. was at risk of severe injury as a result, he did not refer her for a vascular consult.”

| From February 2007 until April 2009, “Mrs. Cox’s right leg vascular condition
progressivély detcrioratéd[,] as repeatedly noted by Defendants in [her] medical chart.”

In December 2007, Dr. Lowe evaluated Mrs. Cox and “noted that the pulSes in her
lower legs and feet were further reduced, and recommended a follow-up in two months.

‘Notwithstanding the deterioration of the vascular flow in the légs of [Mrs. Cox],
Defendaﬁts decided not to make a referral to a vascular specialist.”

In February 2008, Dr. Lowe noted Mrs. Cox’s “vascular examination ,wés
‘unremarkable,’ while also noting that she ‘had an abscess of the lateral aspect of the
right hallux nail plate and cellulitic [acute spreading bacterial infection below the surface
of the skin] changes of the left hallux nail plate.” These findings are well known in the
health care proféssion to be consistent with tissﬁe damage due to vascular insufficiency.
He merely drained the infection, prescribed medication, and suggested another follow-up
in two months. He decided not to refer [Mrs. Cox] to a vascular specialist.” o

In July 2008, Dr. Csepanyi examined Mirs. Cox and confirmed she continued to
suffer from peripheral vascular disease. Dr. Csepanyi saw Mrs; Cox again one month
later but did not perform a vascular examination. '

In December 2008, Dr. Lee evaluated Mrs. Cox, who had suffered a laceration on
her right foot and right second toe. He cleaned the wound and recommended antibiotics.
Mrs. Cox returned to Dr. Lee for follow-up in January 2009, as Dr. Lee had instructed.
Mrs. Cox was “still complaining of pain and that her right big toe was not healing.”
Later in January 2009, Mrs. Cox returned again to see Dr. Csepanyi, complaining the
wound had not healed and was painful. Dr. Csepanyi recommended medication and foot
soaks. On Febniary 9, 2009, he diagnosed cellulitis of the téeé, cyanosis (skin turning
blue/purple), and a toe abscess. The symptoms defendants noted in January and February
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- 2009 “are evidence of cellular deterioration and tissue destruction due to peripheral
vascular ischemia and, given the past medical history of [Mrs. qu], the only appropﬁate
care at that time (after cleaning the wound) would have been a referral to a vascular
specialist, as [Mrs. Cox] was then at clear risk of senous injury due to progressive
peripheral vascular msufﬁcxency ?

Mrs. Cox saw Dr. Lowe on F ebruary 10, 2009, and three other times in February
and March 2009. On February 10, he “recognized that Ms. Cox suffered from chronic
non decubitus (due to vascular compromise) ulcer of the toes, more clearly evidencing
tissue destruction caused by vascular insufficiency.” He recommended topical creem and

a special shoe, but made no referral to a specialist. In the three subsequent visits, Dr.

" Lowe “continued to document her active problems of pain and non-healin_g foot wounds.

During two of these visits, Dr. Lowe reperted that hie could not feel a pulse in her feet.
These persistent symptoms are clear evidence of tissue deterioration due to petipheral
vascular ischemia.” Given Mrs Cox’s medical history, “Defendants’ decision not to
provide needed medical care clearly exposed [Mrs. Cox] to the immediate risk of serious
injury due to her long standing and known condition of peripheral vascular
insufficiency,” depriving her of needed ﬁiediéal care under circumstances that he knew
would expose [her] to harm.

On March 18, 2009, Mrs. Cox saw Dr. Csepanyi, who again acknowledged Mrs.
Cox suffered from “ ‘chronic non decubitus ulcer of toes,’ * a condition “well known in
the medical field to be caused by the ‘peﬁpheral vascular disease’ as he had previously
noted (and continued to chart).”' Though Dr. Csepanyi also saw Mrs. Cox had suffered
from an abnormal weight loss, no follow-up plan was noted aﬁd no referral was made.
“By these decisions Defendants again consciously deprived [Mrs. Cox] of needed
* medical care under circumstances where they knew [she] was certam to be harmed by the
failure of Defendants to provide that care.” _

The next day, Mrs. Cox was admitted to a hospita‘l “with symptoms consistent
with a history of right lower extremity ischemia (inadequate blood supply to a local area
due to blockage of the blood vessels) and a two-week history of right first toe gangrene.
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Her right foot was black due to tissue death caused by the long term impaired vascular
flow Defendants had charted, and ignored, for years. She had lost 30 pounds from
December 2008[.] .. . [Her] foot was black because she had been suffering from sepsis
(blood poisoning) due to the gangrene in her right foot.” A vascular surgery consultation
occurred on an emergency basis; a revascularization procedure “was unsuccessful
because of Defendants’ decisions that withheld needed medical care.” In April, Mrs.
Cox’s right leg was amputated below the knee, and in Jﬁne, Mrs. Cox had an above-the-
knee amputation. In January 2010 she was hospitalized with blood poisoning and died a
few days later. _ o

Plaintiffs filed a complaint for elder abuse on February 23, 2011. Defendants’
demurrer was sustained and plaintiffs filed a first amended complaint. Plaintiffs alleged
the conduct related above, and alleged defendants™ “conscious failure to make . .. a-
vascular referral at any time” during the period bétween December 8, 2008 and March 3,
2009, constituted abuse or neglect as defined by the Elder Abuse and Dependent Adult
Civil Protection Act (hereafter Elder Abuse Act or Act).l “Defendants . . . repeatedly, for
at least two years, failed to provide such needed medical care to [Mrs. Cox] under
circumstances where Defendants . . . knew the health and well-being of [Mrs. Cox]
depended on such care.” Tﬁis failure “reflects a deliberate disregard for the high degree
of probability that significant injury and certain suffering would befall [Mrs. Cox] as a
result of Defendants’ decisions” and “constitute[s] recklessness within the meaning of”
the elder abuse statute. Plaintiffs sought damages, costs, attorney fees, and punitive
damages. |

Defendants again demurred, and sought and obtained judicial notice of a
complaint plaintiffs had filed for medical malpractice in March 2010.

The trial court sustained defendants’ demurrer to the first amended complainf
without leave to amend, concluding that plaintiffs “failed to provide facts showing that

the defendants denied the decedent.needed care in a reckless sense as is required for a

1 Welfare and Institutions Code section 15600 et seq. All further statutory
references are to the Welfare and Institutions Code unless otherwise identified.
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violation of the Elder Abuse Act[.]. .. Instead, the allegations describe professional
negligence and incompetence which, without malice, oppression, or fraud are insufficient
to support a claim fer neglect under the Elder Abuse Act.”

The court ordered dismissal of the complaint and this appeal followed. We
granted requests to file amicus curiae briefs by the California Medical Association,
California Dental Association and California Hospital Association in support of
defendants, and by California Advocates for Nursing Home Reform in support of
plaintiffs.

DISCUSSION

1. The Sfandard of Review

| A demurrer tests the legal sufficiency of the complaint. We review the complaint
de novo to determine whether it alleges facts sufficient to state a cause of action. For
purposes of review, we accept as true all material facts alleged.in the complaint, but not
contentions, deductions or conclusions of fact or law. We also consider matters that may-
be judicially noticed. (Blankv. Kirwan (1985) 39 Cal.3d 311, 318.)
2. The Legal Background — The Elder Abuse Act

This case requires us to construe the Elder Abuse Act. Plaintiffs contend they
have stated a claim under the Act, and defendants contend they have not, both because a
defendant must have “custodial obligations” to be liable under the Act and because the
allegatiens show only professional negligence, not neglect within the meéaning of the Act..
We do not read the Act or the cases construing it the way defendants and thefr amici |
contend it should be limited. | |

Section 15657 provides in relevant part: “Where it is proven by clear and
convincing evidence that a defendant is liable for physical abuse . . ., orneglect. .., or
fiduciary abuse . . . [of an elderly or dependent adult), and that the defendant has been
guilty of recklessness, oppression, fraud, or malice in the commission of this abuse, the
following shall apply, in addition to all other remedies otherwise provided by law: Al
(a) The court shall award to the plaintiff reasonable attorney’s fees and costs.;’ (§ 15657,
subd. (a).) In addition, the limitations of section 377.34 of the Code of Civil Procedure,
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prohibiting a deceased plaintiff’s estate frbm, obtaining pain and suffering damages, do
not apply, although the damages may hot exceed those permitted under subdivision (b) of
section 3333.2 of the Civil Code (limiting recoxfery of noneconomic losses to $250,000).
(§ 15657, subd. (b).) To recover against an employer, the plaintiff must meet the
standards set in section 3294 of the Civil Code for imposition of punitive damages on an
employer based upon the acts of an employee. (§ 15657, subd. (c).)

Under the Elder Abuse Act, “neglect” is defined to include “[t]he negﬁgent failure
of any pérson having the care or custody of an elder or a dependent adult to exercise that
degree of care that a reasonable person in a like position would exercise.” (§ 15610.57,
subd. (a)(1).) Neglect “includes, but is not limited to,” a number of failures listed in the
statute, including “[f]ailure to provide medical care for physical and mental health needs”
(§ 15610.57, subd. (b)(2)) and “[flailure to protect from health and safety hazards.”

(§ 15610.57, subd. (b)(3).)

. The Elder Abuse Act excludes liability. for acts of professional negligence.
Section 15657.2 provides: “Notwithstanding this article, a cause of action for injury or
damage against a health care 'provider, ... based on the health care provider’s alleged
professioﬂal negligence, shall be governed by those laws which speciﬁcally apply to
those professional negligence causes of action.” (§ 15657.2.) “Those laws” include
several statutes referred to as MICRA (Medical Injury Compensation Reform Act of
1975) that restrict causes of action and remedies for the professional negligence of health
care providers, including’notic':e provisions, caps on attorney contiﬂgency fees,and a
$250,000 cap on noneconomic damages. (See Delaney v. Baker (1999) 20 Cal.4th 23,
28, fn. 2 (Delaney).) The Elder Abuse Act does not apply to simple or gross negligence
by health care providers. (Covenant Care, Inc. v. Superior Court (2004) 32 Cal..4th 771,
785 (C’ovenant Care).) '

To obtain the enhanced remedies of section 15657, “a plaintiff must demonstrate
by clear and convincing evidence that defendant is guilty of something more than
negligence; he or she must show reckless, oppressive, fraudulent, or malicious conduct,”

(Delaney, supra, 20 Cal4th at p. 31.) “ ‘Recklessness’ refers to a subjective state of
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culpability greater than simple negligencé, which has been described as a ‘deliberate -
'disregard’ of the ‘high degree of probability’ that an injury will occur [citations].
Recklessness, uﬁlike negligence, involves ﬁlore than ‘inadvertence, incompetence,
unskillfulness, ora fﬁilure to take precautions’ but rather rises to the level of a ‘conscious
choice of a course of action . . . with knowledge of the serious danger to others involved
init.” [Citation.]” (/4. at pp. 31-32.) |

Delaney, construing the Act’s provisions on reckless conduct and professional
negligence (§§ 15657 énd 15657.2), concluded that “ ‘reckless neglect’ under section
15657 is distinct from causes of action ‘based on . . . professional negligence’ within the
meaning of section 15657.2.” (Delanéy, supra, 20 Cal.4th at p. 31.) So, the court held,
"‘a health care provider which engages in the ‘reckless neglect’ of an elder adult within
the meaning of section 15657 will be subject to section 15657s heightened remedies.”
(Id. at p. 27.) “Neglect” under the Act, the Supreme Court tells us, “refers not to the |
substandard performance of medical services but, rather, to the ‘failure of those
responsible for attending to the basic needs and comforts of elderly or dependent adults,
regardless of their professional standing, to carry out their custbdial obligations.’
[Citation.] Thus, the statutory definition of ‘neglect’ speaks not of the undertaking of
medical services, but of the failure to provide medical care. [Citation.]” (Covenant Care,
supra, 32 Cal.4th at p. 783, citing Delaney, supra, 20 Cal.4th at p. 34.)
3. The Contentions in This Case

a. The cﬁstodial obligation issue

Defendants assert that, to be liable under the Elder Abuse Act, a defendant “must
have custodial obligations,’ not merely provide care.” In other words, they say that
Delaney’s holding—that health care providers who engage in reckless neglect are subject
| to the Elder Abuse Act—applies only to health care providers (such as skilled nursing
facilities) that owe custodial obligations to an elder. But that is contrary to the plain
language of the statute, and to the language in Delaney holding that a health caré provider
that éngages in the “reckiess neglect” of an elder is subject to the Act’s heightened |

remedies. (Delaney, supra, 20 Cal.4th at p. 27.)
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This very question wés addressed in Mack v. Soung (2000) 80 Cal. App.4th 966
(Mack). Inthat case, the defendant physician claimed that he could not be liable under
the Elder Abuse Act because he was not the decedent’s “custodian or caretaker.” (Mack,
at p. 973.) Specifically, he contended the language'in_section 15610.57, subdivision
(a)(1), réferring to. “any person having the care or custody of an elder” applied “only to
institutional health care facilities and cannot apply to physicians such as himself, who
merely treat elderly patients on an ‘as needed’ basis.” (Mack, at p. 974.) Mack rejected
the defendant’s claim in rio uncertain terms. _ _

Mack éxplained: “The Act was expressly designed to protect elders and other
dependent adults who ‘may be subjected to abuse, neglect, or abandonment . . . .’

(§ 15600, ‘subd; (a).) Within the Act, two groups of persons who ordinarily assume |
responsibility for the ‘care and custody’ of the elderly are identified and defined: health
practitioners and care custodians. A ‘health practitioner” is defined in section 15610.37
as a ‘physician and surgeon, psychiatrist, psychologist, dentist, . . .” etc., who ‘treats an
elder . . . for any condition.” (Ttalics added.) ‘Care custodians,” on the other hand, are
“administrators and employees of public and private institutions that pfbvide ‘care or
‘services fbr elders or dependent adults,” including nursing homes, clinics, home health
agencies, and similar facilities which house the elderly. (§ 15610.17.) The Legislature
thus recognized that bot/ classes of professionals—health pfactitioners as well as care
custodians—should be charged with responsibility for the health, safety and welfare of |
elderly and dependent adults. This recognition is made explicit in the ‘réportiﬁg’ section
of the Act which states that ‘[alny person who has assumed full or intermittent
responsibility for care or‘éustody of an elder or dependent adult, whether or not that
person receives compensation, including . . . any elder or dependent adult care custodian,
health practitioner, . . . is a mandated reporter.” (§ 15630, subd. (a), italics added.)”
(Mack, supra, 80 Cal App.Ath at p. 974) |

Mack continued by pointing out that another section of the Act defining “abuse”
imposes liability only on “care custodians.” (Mack, supra, 80 Cal.App.4th at p. 974,
citing § 15610.07, subd. (b).) Section 15610.07 defines abuse of an elder té include
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“[t]he deprivation by a care custodian of goods or services that are necessary to avoid
physical harm or mental suffermg » (§ 15610.07, subd. (b).) Unlike that section, the
section “defining ‘neglect’ is not restricted to care custodians. Instead it applies generally
to anyone having ‘care or custody’ of an elder, and specifically mentions the ‘[f]ailure to
provide medical care for physical and mental health needs.” (§ 15610.57, subd. (b)(2).)
Similarly, the heightened remedies section is not limited to care custodians but targets
any ‘defendant’ who commits abuse er heglect and does so with ‘recklessness,
oppression, fraud, or malice.” (§ 15657.)" (Mack, atp. 974.)

We can see no ﬂaw in Mack’s reasoning. The statutory language simply does not
support defendants’ contention that only “care custodians” are liable for elder abuse. (In
any event, we find persuasive plaintiffs’ argument that these defendants are, indeed, care
custodians; the definition of “care custodian” in section 15610.17 includes “[c]linics” (§
15610.17, subd. (b)), and these defendants provided medical care to Mrs. Cox at two of
their clinics.) '

Defendants insist that language in Delaney and Covenant Care shows that liability
under the Act is limited to those with custodial obligations. We are not persuaded. The
cases cited do mdeed have language referring to custodial obligations. This is not
surprising, since the cases involved claims against nursing homes or skilled nursing
facilities, that is, defendants that, without question, owed custodial obligations to elders.
Delaney found “the legislative history suggests that nursing homes and other health care
providers were among the primary targets of the Elder Abuse Act” (Delaney, supra, 20
Cal.4th at p. 41), but Delaney and the other cases defendants cite do not support the broad
proposition defendants assert, that the protection of the Elder Abuse Act was intended
only for those in nursing homes, skilled nursing fac111t1es and the like.

 When Delaney construed the term “professional negligence™ as used in the Elder
Abuse Act, it expressly rejected the view that any claim of neglect that is directly related
to the professional services of a health care provider is nec_essarily based on professional
negligence (and therefore not subject to enhanced remedies under the Elder Abuse Act).

The position that health care providers who engage in reckless neglect are subject to the
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Act, the court said, “is the one that most clearly follows the language and purpose of the
statute.” (Delaney, supra, 20 Cal.4th at pp. 30-31.) The court rejected a reading of the
statute that “would broadly exempt from the heightened remedies of section 15657 health
care providers who recklessly neglect elder and dependent adults.” (/d. at p. 31.)

Delanéy discussed the rationale for its conclusion at length. Among bther tﬁings,

- Delaney explained that negligence “is commonly regarded as distinct from the reckless,
malicious, oppressive or fraudulent conduct with which section 15657 is concerned”
(Delaney, supra, 20 Cal.4th at p. 32); that the legislative history “indicates that those who
enacted the statute thought that the term ‘professional negligence,’ at least within the
meaning of section 15657.2, was mutually exclusive of the abuse and neglect specified in
section 15657” (id. at p.30); and that the purpose of the Elder Abuse Act “is essentially to
protect a parﬁcularly vulnerable portion of the population from gross mistreatment in the
form of abuse and custodial neglect.” (Delaney, at p. 33.)

Delaney explained that some health care institutions “perform custodial functions
and provide professional medical care” (Delaney, supra, 20 Cal.4th at p. 34), and an
omission by nursing staff to prescribe or furnish sufficient nutrition may be professional
negligence, but “is also unquestionably ‘neglect,” as that term is defined” in the Elder
Abuse Act. ‘(Delaney, at pp- 34-35.) The “way out of this ambiguity” is that, “if the
neglect is ‘reckless[],’ . . . then the action falls within the scope of section 15657 and as
such cannot be considered Simply ‘based on . . . professional negligence[.]’ ... [T]he
Elder Abuse Act’s goal was to provide heightened remedies for . . . ‘acts of egregious
abuse’ against elder and dependent adults [citation], while allowing acts of negligence in
the rendition of medical services to elder and dependent adults to be governed b& laws
specifically applicable to such negligence. That only these egregious acts were intended
to be sanctioned under section 15657 is further underscored by the fact that the statute
requires liabiiity to be proved by a heightened clear and convincing evidence’ standard.”
(Id. atp. 35.)

Delaney further observed: “Regardless of what plaintiffs plead, they would not be
entitled to the heightened remedies of section 15657 unless they proved statutory abuse
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or neglect committed with recklessness, oppression, fraud or malice. Of course, the
existence of such a remedy may increase the settlement value of the claim, but only to the .
extent that the facts indicate that defendant had committed reckless neglect, etc. Such
increase in settlement value bolsters, rather than frustrates, the purpose of section 15657.
(Delaney, supra, 20 Cal.4th at p. 41.) The court’s reading of the Act was “consistent
with one of the primary purposes of section 15657—to protect elder adults through the
application of heightened civil remedies from being recklessly neglecied at the hands of
their custodians, which includes the nursing homes or other health care facilities in which
they reside.” (Delaney, at p. 42.) | |

Later cases, eiting Delaney, have held that a MICRA or MICRA-related statutory
provision does not apply to an elder abuse claim, even when brought against a health care
provider: Covenant Care involved the question whether the procedural prerequisites for
seeking punitive damages in an action arlsmg out of the profess1ona1 negligence of a
health care provider (Code Civ. Proc., § 425. 13) apphed to punitive damages cla.uns in
elder abuse actions. (Covenant Care, supra, 32 Cal.4th at p. 776.) The answer was no;
the Supreme Court found nothing in either Code of Civil Procedure section 425.13 or the
Act “to suggest the Legislature intended to afford health care providers that act as-elder
custodians, and that egregiously abuse the elders m their custody, the special protections:
‘against exemplary damages they enjoy when accused of negligence in providing health

e.”. (Covenant Care, at p. 776 )

Covenant Care said: “[O]ur conclusion that the Leglslature intended the Elder
Abuse Act to sanction only egregious acts of misconduct distinct from professional
negligence contravenes any suggestion .that, in defining ‘elder abuse’ to include failure to
provide medical care, the Legislature intended that health care providers, alone among
elder custodians, would enjoy under the Act the procedural protections they enjoy when
- sued for negligence in their prbfessional health care practice.” (Covenant Care, supra, 32
Cal.4th at p. 784.) “As we have noted, the Legislature apparently concluded that the high
standard imposed by section 15657—clear and convincing evidence of (i) liability and

(ii) recklessness, malice, oppression or fraud—adequately protects health care providers
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from liability under the statute for acts of simple or even gross negligence.” (Id. at p.
785.) | - B

Thus, Covenant Care tells us, elder abuse, even when committed by a heélth care
provider, “is not an injury that is ‘directly related’ to the provider’s professional services.
That statutory elder abuse may include the egregious withholding of medical care for
physical and mental health needs is not determinative. As a failure to fulfill -custodial
duties owed by a custodian happens also to be a health care provider, such abuse is at
most incidentally related to the provider’s professionql health care services.” (Co'veﬁant
Care, supra, 32 Cal.4th at p.786.) So, the court said, claims under the Elder Abuse Act
“are not brought against health care providers in their capacity as providers but, rather,
against custodians and caregivers that abuse elders and that may or may not, incidentaily,
also be health care providers.” (Covenant Care, at p. 786, italics added.)

Defendants seize on the Delaney language, again cited in Covenant Care, that the
purpose of the Elder Abuse Act is to protect the vulnerable elderly “from gross
mistreatment in the form of abuse and custodial neglect[]” (Delaney, supra, 20 Cal.4th at
p- 33) and that “neglect” under the Act refers to “the failure of those responsible for
attending to the basic neeas and comforts of elderly or dependent adults, regardless of
their professional standing, to carry out their custodial obligations.” (Delaney, at p. 34.)
To be sure, both Delaney and Covenant Care refer tb “cuétodial neglect” and “custodial
obligations” and “failure to fulfill custodial duties.” But in both cases the defendants
were nursing facilities that both performed custodial functions and acted as health care
providers, and neither ca_se proposed to construe thé Elder Abuse Act in any other
context. Neither Delaney nor Covenant Care suggested that the Act does not apply to
health care providers without custodial obligations. And, as we know, cases are not
authority for questions not raised or addressed in those cases. (C;ourtesy Ambulance
Service v. Superior Court (1992) 8 Cal. App.4th 1504, 15 17‘, fn. 10 [“itis axiomatic that
cases are not authority for points not raised and discussed™]; see Covenant Care, supra,
32 Cal.4th at p. 790, fn. 11 [“an unnecessanly broad holding is ‘informed and limited by
the fact[s] of the case in which it is articulated”].)
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Defendants also cite several Court of Appeal cases, quoting language referring to
custodial obligations and claiming those cases acknowledge that liability under the Act
requires custodial obligations. But those cases no more address the issue than did
Delaney and Covenant Care. For example, Smith v. Ben Bennett, Inc. (2005) 133
- Cal.App.4th 1507 (Smith) held that the statute tolling the limitations period for an action
based on a health care provider’s professional negligence does not apply to a claim
against a health care provider for elder abuse. (Id. atp. 1512.) The defendant was a
skilled nursing facility. In its discussion, the court observed that under Delahey, “an
elder abuse claim involves reckless neglect (or intentional abuse) by the custodian of an
elder[,]” and thus “is simply not encompassed within ‘professional negligence.’ ” (Smith,
atp. 1522.) Smith, like the other cases defendants cite,2 adds nothing to support 7
defendants’ claim, and indeed suggests the -contrafy. The Smith court, replying to the
plaintiff’s argument that an elder abuse claim “pbses a unique risk of swallowing up a
- professional negligence claim and hence of nullifying MICRA” —and addressing the

plaintiff’s hypothetlcal ofa surgeon who recklessly fails to wear a mask in the operating

2 In Country Villa Claremont Healthcare Center, Inc. v. Superzor Court (2004) 120
Cal. App 4th 426, the plaintiffs alleged custodial care deficiencies by two defendant
nursing facilities, and the court merely held, following Covenant Care, that Code of Civil
Procedure section 425.13, subdivision (a) is inapplicable to punitive damage claims in
actions where the gravamen of the claims is elder abuse. (Country Villa Claremont, at p.
429.) In the course of its discussion of elder abuse claims, the court observed that
“{e]lder abuse claims are unique . . . because they are based on custodial neglect rather
than professional negligence.” (Id atp. 432.) But the only authority cited for that
proposition was the statute (§§ 15610.57 & 15657.2), and the statute clearly does not
confine “neglect” to custodial neglect. Similarly, Benun v. Superior Court (2004) 123
Cal.App.4th 113 was a claim that a skilled nursing facility recklessly neglected to provide
adequate custodial care. Benun held that the statute of limitations for actions against
health care providers based on professional negligence is not the applicable statute of
limitations in actions for elder abuse, rélying on Delaney and Covenant Care. (Benun, at
p. 123 [“Delaney makes clear that a cause of action for custodial elder abuse against a
health care provider is a separate and distinct cause of action from one for professional
negligence against a health care provider. It follows that egregious acts of elder abuse are
not governed by laws applicable to negligence.”].) Benun adds nothing to support
defendants’ claim that phys1c1ans without custodial obligations cannot be liable for elder

abuse.
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room and then sneezes into the elder patient’s body cavity—said: “[W]e decline to be

horrified by thé possibility that the sternutatious surgeon could not invoke MICRA. . ...

The Legislature could reasonably view this [the hypothetical] as egregious conduct.” (Id.
_atpp. 1525, 1526.) _

And so we return to the coﬁtrolling authorities. The statutory language is clear:
the Elder Abuse Act includes within its purview “any person having the care or custody
of an elder” (§ 15610.57, subd. (a)(1).), and neglect includes “[f]ailure to provide medical
care for physical and mental health needs” (§ 15610.57, subd. (b)(2)). Delaney itself held
that “a health care provider which engages in the ‘reckless neglect’ of an elder adult
within tﬁe meaning of section 15657 will be subject to section 15657’s heightened
remedies.” (Delaney, supra, 20 Cal.4th at p..27.) And the Court of Appeal in Mack
expressly rejected the notion that the Elder Abuse Act “cannot apply to physicians . . .,
who merely treat elderly patients on an ‘as needed’ basis.” (Mack, supra, 80 Cal.App.4th
atp. 974.) In short; we find no support in the statute or the cases for the claim that a
health care provider without custodial obligations is exempt from the Elder Abuse Act.

b. Plaintiffs’ complaint sufficiently alleges reckless neglect _

The trial couf-t ruled, and defendants contend, that the conduct plaintiffs allege
constitutes only professional negligence—that is, as a matter of law, the facts alleged in
the complaint amount to a claim that the doctors’ medical judgment may have been
erroncous regarding whether Mrs. Cox needed a vascular éonsult, and do not amount to
the “reckless neglect” required for a claim of elder abuse. But we cannot sajr that as a
matter of law; the question is one for a jury to decide. |

We will not repeat our description of the allegations in the complaint—but they
include defendants’ repeated failure, over a two-year period, to refer the decedent to a
vascular specialist, despite their own diagnoses that demonstrated they knew, or should
have known by a review of Mrs. Cox’s medical file, that there was a 's'trong probability of
harm by'the failure to provide the critically needed specialized care. Mrs. Cox’s medical
condition had deteriorated to the point i:hat, the day after Dr. Csepanyi saw her for the last
time and did nothing, she was hospitalized, with her foot black and gaﬂgrenous dueto
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tissue death caused by the long term impaired vascular flow defendants had charted, and
ignored for years. While defendants characterize this as “51mp1e negligence,” we think a
jury could reasonably find defendants’ conduct “sufficiently egregious to constitute
neglect” (Carter v. Prime Healthcare Paradise Val_ley LLC (2011) 198 Cal.App.4th 396,
407 (Carter)) within the meaning of the Act. (See Covénam‘ Care, supra, 32 Cal.4th at p.
783 [“if the neglect (or other abuse) is reckless . .-, ‘then the action falls within the scope
of . .. section 15657 and as such cannot be considered simply “based on . . . professional
negligence” * ”].) | ' | v

Defendants rely on Carter to support their contention that the facts in the
complaint show only profeesional negligence. Carter was an elder abuse action against a
hospital that admitted and ueated'an elder for pneumonia and other cenditions that
developed while he was receiving care at a skilled nursing facility. The Court of Appeal
affirmed the trial court’s ruling sustaining the defendant’s demurrer, concluding the
plaintiffs did not allege conduct that qualified as elder abuse, as distinguished from
negligence. (Carter, supra, 198 Cal.App.4th at p. 401.) The court found that the conduct
alleged was not “sufficiently egregious to constitute neglect (or any other form of abuse) -
within the meaning of the Elder Abuse Act.”3 (Zd. at p. 407.)

In Carter, the decedent was hoepitalized three times. As to two of the

hospitaliiations, there were either no allegations of harmful conduct or no allegations of

3 Carter “distill[ed] several factors that must be present for conduct to constitute
neglect within the meaning of the Elder Abuse Act.” (Carter, supra, 198 Cal. App.4th at
p.406.) “The plaintiff must allege (and ultimately prove by clear and convincing
. evidence) facts establishing that the defendant: (1) had responsibility for meeting the
basic needs of the elder or dependent adult, such as nutrition, hydration, hygiene or
medical care [citations]; (2) knew of conditions that made the elder or dependent adult
unable to provide for his or her own basic needs [citations]; and (3) denied or withheld:
‘goods or services necessary to meet the elder or dependent adult’s basic needs, either
with knowledge that injury was substantially certain to befall the elder or dependent adult
(if the plaintiff alleges oppresswn fraud or malice) or with conscious disregard of the
high probability of such injury (if the plaintiff alleges recklessness) [citations].” (/d. at
pp. 406-407.) |
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causation. (Carter, supra, 198 Cal. App.4th at pp. 407-408.) On the third occasion, the
plaintiffs alleged decedent died because the hosj)ital did not administer the antibiotics he
needed to treat his pneumonia, and did not have the proper size endotracheal tube in a
crash cart, despite “false records’ ” to the contrary. “The court said: “These allegafions
indicate the Hospital did not deny services to or withhold treatment from [decedent]—on
the contrary, the staff actively undertook to provide treatment intended to save his life.
Although the failure to infuse the proper antibiotics and the failure to locate the proper
size endotracheal tubé in time to save [decedént’s] life might constitute professional
negligence . . . , absent specific factuali allegations indicaﬁng at least recklessness (i.e., a
conscious or deliberate disregard.of a high probability of injury), neither failure
constitutes abuse or neglect within the meaning of the Elder Abuse Act....” (Id. atp.
408, citations omitted.) ' |

We do not see how Carter’s facts are in any way compérable to the facts the
plaintiffs allege in this case. Here, plaintiffs allege defendants withheld the only proper
medical treatment and utterly disregarded the excessive risk to which they exposed Mrs.
Cox for two years—circumstances quite different from those in Carter. (See also
Sababin v. Superior Court (2006) 144 Cal.App.4th 81, 84, 90 (Sababin) [summary -
adjudication of dependent adult abuse claim on ground there was no evidence of anything
more than professional negligence was reversed; “it is reasonably deducible that [nursing
~ home’s] cmployees neglected to follow the care plan by failing to check [the decedent’s]
skin condition on a daily basis and failing to notify a physician of the need for a treatment
order”; failure to prdVide medical care and protect from health and safety hazards “shows
deliberate disregard of the high degree of probability that she will suffer injury”].)

Defendants assert that plaintiffs must allege that “the health care provider
completely and totally refused to provide any medical care.” But there is no authority for
that proposition, and there is authority to the contrary. In Sababin, the court rej ected‘the
claim that a care facility could not be held liable for dependent abuse unless there was a
total absence of care. (Sababin, supra, 144 Cal. App.4th at p. 90.) “If some care is

provided, that will not necessarily absolve a care facility of dependent abuse liability.”
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(Ibid.) Withholding of éarc occurs when a specific type of care is provided only
sporadically, or when multiple types of care are required but only some of them are
provided. (/bid.) “In those cases, the trier of fact must determine wheth_er thereis a |
signiﬁcant pattern of withholding portions or types of care. A significant pattern is 6ne
that involves repeated withholding of care and leads to the conclusion that the pattern was
the result of choice or deliberate indifference.” (Ibid) We see no reason not to apply the
same principle to a doctor’s failure to provide medical care. |

Finally, defendants point out repeatedly that plaintiffs also sued defendants for
professional negligence. We see no relevance in that fact. As sz’ih observed, “it makes
perfect sense to say that [the plaintiff’s] elder abuse allegations altered the gravamen of
what would otherwise have been professional negligence causes of action.” (Smith,
supra, 133 Cal.App.4th at p. 1525 [“Not every elder abuse action is brought against a
health care provider, nor is every medical malpractice action brought by an elder who can
allege reckless abuse or neglect. When a plaintiff happens to be able to assert both
causes of action alternatively, each should still be subject to the same substantive and.
procedural rules as if it were asserted separately.”].)

We do not find that professional negligence differs from elder abuse and negléct
only in degree, or that there is a continuum of medical care, with professional negligence
at one point on the continuum and reckless neglect at another. Rather, Delaney tells us
 that professional negligence, on the oﬁe hand, and abuse and neglect, on the other, are
distinct and mutually exclusive. That does not mean it is anomalous to allege, as
~ plaintiffs have, that the same facts may prove professional negligence and also elder
abuse or neglect. This is no different from, say, a criminal act for which the law provides
radically different consequences depending on the mens fea of the actor.

A jury may find the doctors’ decisions to rely on their own nonspecialized
opinions on the facts alleged here was unreasonable and constituted professional
negligence. But the same jury may apply a fundamentally different paradigm—and they
may do so only with clear and convincing evidencef—that the doctors were culpable for

an eritirely different reason that is not directly related to the rendition of medical services.
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The jury may view defendants’ failure to refer Mrs. Cox to a vascular specialist as
deliberate indifference to her increasingly urgent medical needs without regard for the
excessive risk to which they exposed her by their failure to seck appropriate specialized
care—that is, as an “egregious act[] of misconduct distinct from professional negligence”

(Covenant Care, supra, 32 Cal.4th at p. 784).

DISPOSITION
The judgment is reversed and the cause is remanded to the trial court with
directions to vacate its order sustaining defendants’ demurrer without leave to amend,

and to enter a new and different order overruling the demurrer. Plaintiffs shall recover

their costs on appeal.
CERTIFIED FOR PUBLICATION

GRIMES, J.

I CONCUR:

FLIER,J. -
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Winn et al. v. Pioneer Medical Group, Inc. et al.
B237712
BIGELOW, P.J. Dissenting:

I respectfully dissent. I believe the majority has blurred the line between the Elder
Abuse and Dependent Adult Civil Protection Act (the Act)! and professional negligence,
despite the fact that the California Supreme Court has repeatedly noted the distinct and
mutually exclusive nature of the two.

The majority extends liability under th§ Act in a manner that is unwarranted by the
facts alleged in the case and prohibited by the Act itself. Undér section 15657.2 of the
Acf,. “any cause of action for injury or damage against a health care provider . . . based on
the health care pfovider’s alleged professional negligence, shall be governed by those
laws which specifically-apply to those professional negligence causes of action.” The
allegations in this case fall squarely within the category of “professional negligence.”

- I would therefore affirm the trial court order sustaining the demurrer.

As the majority acknowledges, the California Supreme Court has twice considered
the differences between claims for elder abuse by a health care provider, and claims for
professional negligence by a health care provider. In Delaney v. Baker (1999) 20 Cal.4th
23 (Delaney) and Covenant Care, Inc. v. Superior Court (2004) 32 Cal.4th 771
(Covenant C'are), the court distinguished neglect that qualifies for heightened remedies
under section 15657, from the profgssional negligence referenced in section 15657.2, and
from professional negligence as referenced in Code of Civil Procedure sectioﬁ 425.13,
subdivision (a). According to our high court, the conduct rendering a health care
provider liable under section 15657 for ﬁeglect is of a wholly different nature from

conduct constituting professional negligence. Section 15657 neglect is “neglect

1 Welfare and Institutions Code section 15600 et seq. All further statutory
references are to the Welfare a1_1d Institutions Code unless otherwise identified.



performed with some state of culpability greater than mere negligence” (Delaney, &upra,
20 Cal.4th at p. 32); it is ““acts of egrégioué abuse’ against elder and dependent adults”

* (Id. at p. 35); it is abuse that “is at most incidentally related to the provider’s profess1onal
health care services.” (Covenant Care, supra, 32 Cal.4th at p. 786. )

Of critical importance here is the Delaney court’s conclusion that “those who
enacted the statute thought that the term ‘professional negligence,”’ at least within the |
meanihg of section 15657.2, was mutually exclusive of the abuse and neglect specified in
section 15657.” (Delaney, supra, 20 Cal.4th atp. 30.) The court'réjected the theory that
a cause of action could be based on professional negligence within the meaning of section
15657.2 and also constitute reckless neglect within the meaning of section 15657. (Id at
p-29.)

The Delaney court thus explained: “[N]eglect within thé meaning of former
section 15610.57 appears to cover an area of misconduct distinct from ‘professional |
negligence’ in section 1_5657 .2: ‘neglect’ as defined in former section 15610.57 and used
in section 15657 does not refer to the performance of medical services in a manner
inferior to  “the knowledge, skill and care ordinarily possessed and employed by
members of the profession in good standing” * [citation], but rather to the failure of those
responsible for attending to the basic needs and comforts of elderly or dependent adults,

- regardless of their professmnal standing, to carry out their custodial obligations. It is
instructive.that the statutory definition quoted above gives as an example of ‘neglect’ not
negligence in the undertaking of medical services but the more fundamental ‘[f]ailure to
provide medical care for physical and mental health needs.” (Former § 15610.57, subd.
(). (Delaney, supra, 20 Cal.4th at p. 34.) -
Subsequently, in Covenant Care, the court relied on the Delaney analysis and
added: “Thus, the statutory definition of ‘neglect’ speaks not of the undertaking of
‘medical services, but of the failure to provide medical care. [Citation.]” (Covenant Care,
‘supra, 32 Cal.4th at p. 783.) The court additionally. explained that claims under the Act

are not brought against health care providérs in their capacity as providers. Instead, elder

2



abuse claims are properly brought against custodians and caregivers that abuse elders
“and that may or may not, incidentally, also be health care providers.” (Id. at p. 786.)
In the Covenant Care analysis, elder abuse is “at most incidentally related” to a health
care provider’s professional health care services. (Ibid.) |

In my view it is indisputable that plaintiffs’ complaint concerns defendants’
allegedly negligent undertakihg of medical services, rathér than a failure of those
responsible for attending to Elizabeth M. Cox’s basic needs and comforts to carry out
their custodial or caregiving obligations. For example, according to the complaint,
Dr. James Chinuk Lee’s only involvement in Cox’s care was to evaluate her once in
2008, and once in 2009. In 2008, Lee, a podiatrist, saw Cox to evaluate a laceration on
her right foot and right second toe.. Lee cleaned Cox’s wound, made recommendations
for antibiotics and wqund care, and advised follow up as needed. He saw Cox one month
later when she was still compfaini’ng of foot pain. Lee saw that Cox’s right big toe was
not healing. He diagnosed foot pain, and recommended medication, home treatment, and
a follow up appointment. These were the complaint’s only specific allegations as to Lee.
Lée was only mjninlglly involved in Cox’s care, and for a brief period of time.
These allegations, even if true, are not sufficient to render Lee’s conduct in failing to
recommend a vascular consult anything more than professional negligence. They
concern Lee’s negligence in the undertaking of medical services, not a “fundamental
‘[failure to provz:de medical care for physical and mental health needs.”” (Delaney,
supra, 20 Cal4th at p. 34) B

Silﬁilarly, as to Dr. Stanley Lowe, plaintiffs allege he treated Cox for
onychomycosis, récofded her pulses were not palpable, evaluated her in December 2007
and recommended a follow up, made notes on a vascular examination in February 2008,
drained an infection and prescribed medication at that time, evaluated her in February
2009 and reported cellulitic changes to her toe, recommended a topical cream and use of
a special shoe, and saw her in February and March 2009 and performed at least some

examination of her foot. Plaintiffs allege that Dr. Emerico Csepanyi served as Cox’s .
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physician beginning in at least 2004. He diagnosed her condition, received reports, and
kept notes on her condition. Neither Lowe nor Csepanyi referred Cox to a vaécular
specialist; which plaintiffs allege was necessary for proper medical treatment.

These allegations, if proVe’n, could establish negligence in the undertaking of
medical services. The majority rely on Mackv. Soung (2000) 80 Cal.App.4th 966
(Mack), to support their analysis, bﬁt the differences between Mack and this case are
telling. Defendants did not fail to provide medical care in the manner of the doctor in
Mack, who, among other things, abruptly withdrew from his care of the patient, actively
concealed her condition, and affirmatively opposed her hospitalization. (Méck, at Pp-
969-970.) In contrast, here, while the doctors’ alleged conduct in providing medical
services may have been below the standard of care, it did not constitute an abandonment
of obligations they owed Cox that were distinct from their duty as health care providers
to provide adequate professional medical services.

Appellate cases following Delaney and Covenant Care also offer a slightly
different way of thinking about the elder abuse/professional negligence distinction in
cases involving a health care providef. Some subsequent appellate cases navigating these
waters have recognized the distinct nature of elder abuse, then considered the
“gravamen” of the claim to determine whether the Act applies, or the laws govemmg
professional negligence of a health care provider. (See Country Villa Claremont
Hedlthcare Center, Inc. v. Superior Court (2004) 120 Cal.App.4th 426, 429, 434-435;
Smith v. Ben Bennett, Inc. (2005) 133 Cal.App.4th 1507, 1525.) In my view it is clear the
gravamen of plaintiffs’ claim is professional negligence. The only thing that |
distinguishes this case from a standard medical malpractice claim is that Cox was over
65 years old. If we ask what makes up the heart of this case, I believe the only answer
supported by the allegations in the complaint is this: the case is about doctors using
disastrously bad professiohal judgment. But their conduct was of a different nature than
what one finds in cases where the court concluded the claim against a health care -

provider could constitute elder abuse.



Here, Cox visited the defendant physicians only on an oiltj)ati‘ent basis. The
complaint does not allege Cox was in any way inhibited from séeking a second opinion
from another doctor af any pbint-in her treatment. She was not an elder in a nursing
home or an elder with diminished cognitive abilities. (See e.g., Mack, supra, 80
Cal. App.4th at p. 969 [decedent was resident in nﬁrsing and rehabilitation facility, had
deteriorating mental faculties); Sababin v. Superior Court (2006) 144 Cal.App.4th 81, 85
[dependent adult had disorder that caﬁsed loss of cognitive and mental functions;
neglected in rehabilitation facility]; Benun v. Superior Court (2004) 123 Cal.App.4th
113, 116 [blind nursing home resident suffered from Alzheimer’s disease].) There is no
allegation that defendants’ conduct was intentional or fraudulent. (See e.g., Mack, at |
p- 969 [doctor concealed decedent’s injury and opposed hospitalization]; Smith v. Ben
Bennett, Inc., supra, 133 Cal.App.4th at p. 1512 [decedent was abused, beaten, denied - |
medical treatment in skilled nursing facility]; Benun, at p. 116 [n’ursing home used

physical and chemical restraints and medicatiori to prevent decedent from 6btain‘i_ng '
help].) There was no complete failure to treat her condition. (See e.g., Mact, at p. 970
[doctor abruptly withdrew from decedent’s care, refused to permit her hospitalization].)

The absence of any one of these allegations is not determinative, but that none of
them are included in plaintiffs’ complaint indicates to me that the gravamen of their claim
is professional negligence, not elder abuse. (See Carter v. Prime Healthcare Paradise _
Valley LLC (2011) 198 Cal.App.4th 396, 406-407 (Carter) [distilling several factors

from other cases that render conduct neglect under the Act].) Despite plaintiffs’
remarkably careful pleading, it reméins clear the theory advanced in the complaint is that
defendants did not do the right thing to treat Cox’s condition, as judged by medical

- standards. This is classic professional negligence. (Carter, supra, 198 Cél.App.4th at

. p. 408 [hospital failure to administer antibiotics to treat pneumonia and failure to.have

proper equipment was not elder abuse]; Delaney, supra, 20 Cal.4th at p. 34 [neglect in

section 15657 “does not refer to the performance of medical services in a manner inferior



to ¢ “the knowledge skill and care ordmanly possessed and employed by members of the
profession in good standing[.]”* [Citation]”].)

According to the California Supreme Court, elder abusc by a healfh care provider
is not the same as ‘even' gross professional negligence.2 (Covenant Care, supra, 32
Cal.4th at p. 785.) No allegations in plaintiffs’ complaint transform their claim from
professional negligence into egregic;us conduct only incidental to the defendants’
professional health care services. The gravamen of plaintiffs’ claim is professional
negligence in the undertaking of medical services,.not the egregious, reckless failure to
meet the custodial or caregiver obligations imposed by the Act.
~ Of course this case is particularly difficult because plaintiffs do not allege
defendants had any custodial obligations. As I read Delaney and Covenant Care, the |
California Supreme Coﬁrt distinguished “reckless neglect” under section 15657 from
“professional negligence” under section 15657.2 and Code of Civil Procedure section
425.13, not only based on the egregiousness of the .coliduct, but also based on the
differing character of custodial duﬁes versus the performance of medical services alone. _
(See e.g., Delaney, supra, 20 Cal.4th at pp. 34-35, 41, 42; Covenant Care, supra,
32 Cal.4th at pp. 783-786;) The idea that those providing medical care to elders or
dependent adults in custodial settings have dual, overlapping responsibilities, was central
to the court’s analysis in both cases. ' |

For example, in Delaney, the court noted that “[t}he difficulty in distinguishing
between ‘neglect’ and ‘professional negligence’ lies in the fact that some health care

institutions, such as nursing homes, perform custodial functions and provide professional

2 I agree with the coutt in Perlin v. Fountain View Management, Inc. (2008) 163
Cal.App.4th 657, and similar cases, in concluding the Act creates an independent cause
of action with attendant heightened remedies. Certainly with respect to health care
providers, section 15657 is not simply a special remedies allegation that can be tacked on
to what would otherwise be a professional negligence claim. Because of section 15657.2,
and consistent with our high court’s explanation of section 15657 as applied to health
care providers, a cause of action for neglect against a health care provider mustbe
understood as something other than professional negligence with heightened remedies.
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medical care.” (Delaney, supra, 20 Cal 4th at p. 34.) The implication is that a defendant
providing only professional rriedical care would fall into the professional negligence
category, rather than neglect under the Act. The court rejected the argument that section
15657.2 applied to any action dircctly related to the professional Services provided by a
health care provider because such an approach would “make 'the determination as to
whether the ‘recklessly neglectful’ custodians of an elderly person were subject to section
15657 turn on the custodian’s licensing status: A custodian who allowed an elder or
dependent adult in his or her care to become malnourished would be subject to 15657’s
heightened remedies only if he or she was ‘not a licensed health care professional.”
(Delaney, atp.35.) In other words, even licensed health care professionals are liable
under section 15657 for egregious conduct in failing to carry out their custodial duties.
(Id. atp. 34.) ' _
And, as indicated above, in Covenant Care, the court explained: “That statutory
elder abuse may include the egregious withholdihg of medical care for physical and
mental health neéds is not determinative. As a failure to fulfill custodial duties owed by a
custodian that happens also to be a health caré, provider, [elder abuse as defined in the
Act] is at most incidentally related to the provider’s professional healfh care services. [1]
That is, claims under the Elder Abuse Act are not brought against ,healt_h care providers in
their capacity as providers but, rather, against custodians and caregivers that abuse elders
and that may or may not, incidentally, also be health care providers. Statutorily, as well
as in common parlance, the function of a health care provider is distinct from that of an
~ elder custodian, and ‘the fact that some health care institutions, such as nursing homes,
perform custodial functions and provide professional medical care’ (Delaney, supra,
20 Cal.4th at.p. 34; italics added) does not mean that the two functions are the same.”
(Covenant Care, supra, 32 Cal 4th at p. 786.) In both cases, the court supported its
analysis with references to the Legislature’s intent to protect elders and dependent adults
in custodial settings, and to éliminate institutional abuse. (Delaney, at pp. 33, 36-37;
Covenant Ca('e, at p. 787.‘) '



The court’s references to custodial functions and obligations were not merely
incidental; they were a key part of the court’s reasoning. I acknowledge that the Supreme
“Court’s analysis in Delaney includes significant discussion of the “reckless,” near-
intentional nature of neglect under the Act, and its difference from “professional
neghgenc_e. I further acknowledge that this analysis theoretically may be applied
regardless of whether the defendant has custodial duties. (Delaney, supra, 20 Cal.4th at
pp- 35, 40-41; see also Covenaht Care, supra, 32 Cal.{lth atp. 786.) But, when taken out
of the context of custodial settings, I believe the line between “reckless negléct” and
“professional negligence” risks becoming blurred to the point of extinction.3 This_ result
is cleariy not what our high court intended, since in Délaney, the court concluded elder
abuse and professional negligence under section 15657.2 are mutually exclusive.
| Given that section 15610.57, subdivision (a)(1) plainly states ény person having
the care or custody of an elder may be responsible for neglect, I cannot aécept
defendants’ argument that only health care providers with custody of an elder are subject
to section 15657 liability. But I can only harmonize section 15657.2, and Delaney and
Covenant Care, by focusing on the 6ver1apping duties of caregiver/custodian and health
care provider, and analyzing the allegaﬁons m the ‘c'omplaint to determine which duties
plaintiffs allege were breached. Considering the egregiousness of the allegéd cc')nduc;,t
alone does not recognize that elder abuse and profc'ssiorial negligence aré mutually
exclusive claims. | |
Even without defining exactly what caregiving duties a physician may owe an

elder which are distinct from simply rendering medical services, I do not think it can be

3 Even in Mack, the defendant physician attended to an elderly patient while she
was living at a nursing and rehabilitation center. (Mack, supra, 80 Cal. App.4th at p.
969.) In my view, that there are no published legal authorities addressing the liability of
a health care practitioner under the Act when he or she is providing only outpatlent care
to an elder or dependent adult in a non-custodial or non-residential setting, is consistent
with a general understanding in the legal community that section 15657 only applies
when the defendant has direct or indirect custodial responsibilities for a patient protected

by the Act.
8



said that in this case, plaintiffs’ claims are brought against defendants in their capacity as
“custodians and caregivers that abuse elders” who are “incidentally health care

providers,” rather than as claims brought against them in their capacity as health care
providers. (Covenant Care, .s'upré, 32 Cal 4th at p. 786.) There are no allegations
identifying any obligations defendants had to Cox that were distinct from the pfovision of
prc;fessional medical care. Despife the indisputably tragic outcome of defendants’
conduct, I conclude the gravamen of plaintiffs’ claim is one of professional negligence,
not elder abuse. As such, under section 15657.2, plaintiffs’ claim should be governed by

the applicable laws of professional negligence. I therefore respectfully dissent.

BIGELOW, P.J.
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