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The County of Santa Clara petitions this Court for review of the
Sixth Appellate District opinion, certified for publication and filed on May
26, 2011, in DiCampli-Mintz v. County of Santa Clara (2011 Cal.App. 6™
Dist.) WL 2041825).

I.
ISSUE PRESENTED

Government Code section 915, subdivision (a), requires presentation
of a government claim to a local public entity by delivering it to the clerk,
secretary, or auditor or mailing it to one of these officials or the governing
body. Government Code section 915, subdivision (e)(1), provides that a
claim shall be deemed to have been presented in compliance with the
Government Claims Act if it is actually received by the clerk, secretary,
auditor, or board of a local public entity. Does the substantial-compliance
doctrine apply where the Legislature has specifically declared to whom a
claim must be delivered and, if so, does delivery of a claim to a public
employee other than one of the specific statutorily-designated recipients of
a claim constitute substantial compliance with the Government Claims Act
where it is undisputed that the claim was never actually received by a
statutorily-designated recipient?
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I
REVIEW SHOULD BE GRANTED TO RESOLVE A SPLIT IN
AUTHORITIES AND TO SETTLE AN IMPORTANT QUESTION
OF LAW THAT IMPACTS ALL LOCAL PUBLIC ENTITIES IN
CALIFORNIA

Rule 8.500 of the California Rules of Court provides that the Court
may order review of a Court of Appeal decision “[w]hen necessary to
secure uniformity of decision or to settle an important question of law.”
This case meets both criteria.

The Government Claims Act (Government Code §§ 810-996.6)
delineates specific requirements for the presentation of claims to public
entities. Government Code section 915, subdivision (e)(1), provides that a
claim is deemed to have been properly presented if, within the time to
present a claim, “[it] is actually received by the clerk, secretary, auditor or
board of the local public entity.” The Second, Third, Fourth, and Fifth
Appellate Districts, relying on the plain language of Government Code
section 9135, subdivision (e)(1), hold that proper presentation requires that a
claim be actually received by the clerk, secretary, auditor, or government
body of a public entity within the time prescribed for presentation of the
claim.

In contrast, the Sixth Appellate District concluded that Section

915(e)(1) does not require actual receipt by a designated official or



governing body if a misdirected claim or notice is received by a department
or employee that handles claims. It also implies that receipt by a legal
department or attorney for the entity constitutes substantial compliance with
Section 915(e)(1). (DiCampli-Mintz, at pp. *7-8.) Thus, review is
necessary to resolve a split in the districts and secure uniformity of decision.
Review of the Sixth Appellate District’s opinion is also necessary to
settle an important question of law. Under the Sixth Appellate District’s
analysis, a claimant may have substantially complied with Government
Code section 915 if a local public entity’s department or employee that
handles claims receives a misdirected claim. Claimants and public entities
will be forced to litigate the method of claim delivery by attempting to trace
where, how, and when misdirected claims were delivered to a department or
employee that handles claims. And courts will have to determine whether
misdirected claims substantially complied with the claim-presentation
requirements. Moreover, claimants and public entities will be forced to
litigate, and courts will have to decide, when a public entity’s time to
respond to misdirected claims begins to run. Guidance from this Court is
necessary to restore a clear rule that can be applied consistently to fulfill the
Government Claims Act’s intent to establish uniform procedures for claims

against local public entities in California.



1.
STATEMENT OF THE CASE
A. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

On April 4, 2006, two doctors performed a hysterectomy on Plaintiff
Hope DiCampli-Mintz at the Santa Clara Valley Medical Center
(“SCVMC”), a hospital owned and operated by the County. (DiCampli-
Mintz, at p. *1.) In the recovery room Plaintiff complained of cramps in her
left leg, which appeared bluish and cold to the touch. (/bid.) That same day
Plaintiff was returned to surgery to repair her left iliac artery and vein.
(Ibid.)

In mid-2006 Plaintiff went to SCVMC’s Emergency Department
because she was in pain. (DiCampli-Mintz, at p. *¥1.) An emergency room
physician allegedly told Plaintiff that her blood vessels had been damaged
in the first surgery on April 4, 2006, requiring a second surgery that same
day. (Ibid) On October 25, 2006, another SCVMC doctor allegedly
expressed éyrnpathy for Plaintiff’s condition and asked if she had consulted
an attorney. (/bid.; CT at p. 82.)

On April 3, 2007, Plaintiff’s attorney delivered to the Medical
Staffing Office at SCVMC’s Administrative Building three copies of a

letter addressed to the two doctors who performed the April 4, 2006 surgery



on Plaintiff and to the SCVMC Risk Management Department. (DiCampli-
Miniz, at p. *1; Clerk’s Transcript (“CT”) at pp. 109; 176; 217-25.) The
letter indicated that Plaintiff was providing notice in accordance with Code
of Civil Procedure section 364 that she would file suit for damages
stemming from the April 4, 2006 surgery. (DiCampli-Mintz, atp. *1.) The
letter included a request that the recipients forward the letter tovtheir
insurance carrier. (/bid.)

On April 6, 2007, Plaintiff’s attorney received a telephone message
from a liability claims adjuster from the County’s Employee Services
Agency (“ESA”) Risk Management Department. (DiCampli-Mintz, at p.
*2; CT at pp. 158-59; 176.) On April 23, 2007, Plaintiff’s attorney and the
claims adjuster spoke by telephone. (DiCampli-Mintz, at p. *2.) The
claims adjuster noted receipt of the notice; opined that service on SCVMC
required a tort claim, which was late; questioned whether a tort claim was
required as to the two doctors and indicated that he would look into that;
stated that Plaintiff had an interesting case; said a theory of defense was that
Plaintiff placed herself at risk with her obesity; and finally, advised that an
attorney from the Office of the County Counsel would handle the County’s
defense. (/bid.)

On July 7, 2007, Plaintiff filed an action in the Superior Court of



California, County of Santa Clara, naming the two doctors and SCVMC as
defendants. (DiCampli-Mintz, at p. *2.) The complaint alleged that
SCVMC was a hospital owned and operated by the County and that the two
doctors were employees of the County. (CT atp. 5.) The complaint
acknowledged that Plaintiff was required to comply with the Government
Claims Act but alleged that she was excused from doing so because
defendants had failed to provide notice that her notice was untimely or
otherwise defective as required by the Government Claims Act. (DiCampli-
Mintz, at p. *2.)

The County filed a motion for summary judgment on the ground that
Plaintiff failed to present a timely claim to the County pursuant to
Government Code section 915. (DiCampli-Mintz, at p. ¥2.) The trial court
granted the motion on the grounds that the County made a sufficient
showing of Plaintiff’s noncompliance with the claims statute; that Plaintiff
did not raise a revasonable inference that her claim was actually received by
the designated official within the time prescribed for presentation of the
claim; and that Plaintiff did not establish waiver and/or estoppel. (Id. at p.
*3.) Plaintiff appealed. (/bid.)

B. THE SIXTH APPELLATE DISTRICT’S DECISION

The Sixth Appellate District’s published decision reversed the trial



court and held that a claim may substantially comply with the Government
Claims Act, notwithstanding a claimant’s failure to deliver or mail it to one
of the statﬁtorily—designated recipients, if it is given to a person or
department whose functions include the management or defense of claims
against the entity. (DiCampli-Mintz, at p. *1.)

The Sixth Appellate District held that a misdirected government
claim substantially complied with the claim-presentation requirements
because a County liability claims adjuster received it. In reaching its
holding, the Sixth Appellate District: (a) did not follow Government Code
section 915, which requires that specific statutorily-designated officials or
the governing body receive claims; (b) declined to follow precedent in four
other districts holding that the substantial-compliance doctrine does not
apply in the absence of evidence that a claim was actually received by the
statutorily-designated official or governing body as required by Government
Code section 915; (c) followed a 1973 case that was repudiated by the same
district that issued it; and (d) relied on out-of-state cases that held tﬁat .
claims served on a public entity’s legal department complied with claim-
presentation requirements in those jurisdictions.

The Sixth Appellate District’s decision does not follow the plain

language of Government Code section 915, departs from other appellate



districts that have applied the statute in similar situations, broadens the
substantial-compliance doctrine in a manner that lacks clarity, and creates
confusion for claimants and public entities about where a claim may be
appropriately directed and when the time for a public entity to respond to a
misdirected claim begins to run. Review should be granted to resolve the
split in authorities and to settle an important question of law that impacts all
local public entities in California.
IV.
ANALYSIS
A. REVIEW SHOULD BE GRANTED TO RESOLVE WHETHER
GOVERNMENT CODE SECTION 915 REQUIRES A

STATUTORILY-DESIGNATED OFFICIAL OR BODY TO
ACTUALLY RECEIVE A CLAIM

1. The Government Claims Act sets forth specific requirements
for presentation of claims.

In City of Stockton v. Superior Court (2007) 42 Cal.4th 730, 743, this
Court adopted the practice of referring to the claims statutes as the
Government Claims Act. One of the stated goals of the Government
Claims Act, enacted in 1963, was to eliminate confusion and uncertainty
resulting from different claims procédures. (4 Cal. L. Revision Comm.
Rep. (1963) at p. 1008.)

Government Code section 905 requires the presentation of “all



claims for money or damages against local public entities,” subject to
certain exceptions not relevant here. Claims for personal injury must be
presented within six months after accrual.’ (Gov. Code § 911.2.) The
burden of ensuring that a claim is presented to the appropriate public entity
is on the claimant — not the public entity presented with the claim. (Life v.
County of Los Angeles (1991) 227 Cal.App.3d 894, 901.)

A claim must provide the name and address of the claimant; the date,
place, and circumstances of the occurrence that gave rise to the claim; a
description of claimant’s injury; the name or names of the public employee
or employees that caused the injury; and if the amount claimed exceeds
$10,000, whether the claim would be a limited civil case. (Gov. Code §
910.) A claim must be signed by the claimant or someone acting on the
claimant’s behalf. (Gov. Code § 910.2.)

If a claim fails to comply substantially with Government Code
section 910 and 910.2, the board or person designated by it may give
written notice of its insufficiency within 20 days of presentation of the
claim. (Gov. Code § 910.8.) A public entity waives any defense as to the

insufficiency of a claim if it does not give such notice. (Gov. Code § 911.)

! A medical malpractice cause of action accrues on claimants’ actual or
constructive discovery of the malpractice. (Martinez v. County of Los Angeles
(1978) 78 Cal.App.3d 242, 245.)



If a claim that is required to be presented within six months of |
accrual of the cause of action is not presented within that time frame, the
board or person designated by it has 45 days after the claim is presented to
give written notice to the claimant that the claim was untimely and that it is
being returned without further action. (Gov. Code § 911.3(a).) A public
entity that fails to provide such nétice waives any defense that the claim
was untimely. (Gov. Code § 911.3(b).)

“[N]o suit for money or damages may be brought against a public
entity on a cause of action for which a claim is required to be presented . . .
until a written claim therefor has been presented to the public entity and has
been acted upon . . . or has deemed to have been rejected . . . .” (Gov. Code
§ 945.4.) Under the Government Claims Act, “failure to timely present a
claim for money or damages to a public entity bars a plaintiff from filing a
lawsuit against that entity.” (City of Stockton, 42 Cal.4th at p. 738 [quoting
State of California v. Superior Court (Bodde) (2004) 32 Cal.4th 1243,
1239].)

If an injured party fails to file a timely claim, a written application
may be made to the public entity for leave to present a late claim within one
year of accrual of the cause of action. (Gov. Code § 911.4.) If the public

entity denies the application, Government Code section 946.6 authorizes the

10



injured party to petition the court for relief from the claim-presentation
requirements.

The purpose of the claim-presentation requirements is not to prevent
surprise but to provide a public entity sufficient information to enable it to
adequately investigate claims and to settle them, if appropriate, without the
expense of litigation. (City of Stockton, 42 Cal.4th at p. 738.) Moreover,
the intent of the Government Claims Act “is not to expand the rights of
plaintiffs against government entities. Rather, the intent of the act is to
confine potential governmental liability to rigidly delineated
circumstances.” (Munoz v. State of California (1995) 33 Cal.App.4th 1767,
1776 [citing Williams v. Horvath (1976) 16 Cal.3d 834, 838].)

This Court has recognized that “[i]t is well-settled that claims
statutes must be satisfied even in [the] face of the public entity’s actual
knowledge of the circumstances surrounding the claim.” (City of Stockton,
42 Cal.4th at p. 738,; [citing City of San Jose v. Superior Court (1974) 12
Cal.3d 447, 455].) A public entity’s “knowledge of a claim — standing
alone — constitutes neither substantial compliance nor basis for estoppel.”
(Pacific Tel. & Tel. Co. v. County of Riverside (1980) 106 Cal.App.3d 183,
191.)

/!
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2.  Government Code section 915 requires that a claim be actually
received by the statutorilv-designated official or body.

Government Code section 9135, subdivision (a), provides in relevant
part that “[a] claim ... shall be presented to a local public entity by either
of the following means: (1) delivering it to the clerk, secretary or auditor
thereof; [or] (2) mailing it to the clerk, secretary, auditor, or to the
governing body at its principal office. Subdivision (e) of the statute states
the Legislature’s determination of what constitutes substantial compliance
with this requirement: “[a] claim . . . shall be deemed to have been
presented in compliance with this section even though it is not delivered or
mailed as provided in this section if, within the time prescribed for

presentation thereof, . . . [i]t is actually received by the clerk, secretary,

auditor or board of the local public entity.” (Emphasis added.)

Government Code section 25100.5 states that a county board of
supervisors may provide by ordinance for the appointment of a clerk of the
board. In such counties the clerk of the board of supervisors shall perform
those duties prescribed by law for the county clerk as ex officio clerk of the
board of supervisors and such additional duties as the board of supervisors
shall prescribe by ordinance. (Gov. Code § 25100.5.)

In the County of Santa Clara, the Board of Supervisors is the

governing body and the Clerk of the Board is responsible for receiving and

12



filing on behalf of the Board any and all petitions, applications, and requests
for consideration of the Board. (Gov. Code §§ 25100.5 and 25101; County
Charter, Art. IT § 200 [“The Board of Supervisors shall . . . (c) Appoint . . .
the . . . Clerk of the Board of Supervisors . . . .”]; and County Ordinance
Code, Title A, Ch. 11, § A5-18.)

3. The Sixth Appellate District’s conclusion that receipt of a claim
by a public entity department or emplovee whose functions

include handling claims is inconsistent with the plain meaning
of Government Code section 915.

The Sixth Appellate District held that a claim may substantially
comply with the Government Claims Act, notwithstanding the fact that it
was never received by one of the statutorily-designated recipients in
Government Code section 915, if it is received by a department or employee
whose functions include defending or managing claims. (DiCampli-Mintz,
at p. *8.) This decision is inconsistent with the plain meaning of Section
915, which provides a bright-line rule that claims must be delivered to the
clerk, secretary, or auditor or mailed to one of these officials or the
governing body or actually be received by one of these recipients. The
statute does not permit presentation of claims to public entity departments
or employees.

/1
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B. REVIEW SHOULD BE GRANTED TO RESOLVE THE SPLIT
AMONG DISTRICTS REGARDING WHETHER THE
SUBSTANTIAL COMPLIANCE DOCTRINE MAY APPLY
WHEN A CLAIM IS NOT PRESENTED TO A
STATUTORILY-DESIGNATED OFFICIAL OR BODY

1. A claim that complies with all statutory requirements but is
technically deficient may be valid under the substantial-
compliance doctrine.

Under the doctrine of substantial compliance, a court may conclude a
claim is valid if it substantially complies with all of the statutory
requirements for a valid claim even though it is technically deficient in one
or more particulars. (Santee v. Santa Clara County Office of Education
(1990) 220 Cal.App.3d 702, 713 [citing City of San Jose, 12 Cal.3d at pp.
455-457].) This doctrine is based on the premise that substantial
compliance fulfills the purpose of the claims statutes — to give the public
entity timely notice of the nature of the claim so that it may investigate and
settle claims that have merit without the need for costly litigation. (Santee,
220 Cal.App.3d at p. 413.)

Thus, courts have applied the substantial-compliance doctrine in
situations where claims were timely presented to statutorily-designated
recipients but did not contain certain required information. (Seee.g.,
Connelly v. County of Fresno (2006) 146 Cal.App.4th 29, 39 [timely claim

served on the clerk of the board that failed to state extent of claimant’s

14



injuries and damages was a valid claim]; Foster v. McFadden (1973) 30
Cal.App.3d 943, 945 [letter addressed to sanitation district employee and a
copy mailed to the sanitation district that stated only claimant’s name and
date and place of accident was a valid claim]; Rowan v. City and County of
San Francisco (1966) 244 Cal.App.2d 308, 312 {timely claim presented to
the entity misstated location where incident occurred was valid because it
provided sufficient information for entity to investigate].) The substantial-
compliance doctrine, however, “contemplates that there is at least some
compliance with all of the statutory requirements.” (Del Real v. City of
Riverside (2002) 95 Cal.App.4th 761, 769.)
2. The Second, Third, Fourth. and Fifth Appellate Districts have
held that a misdirected claim constitutes substantial compliance
with Government Code section 915 only if it is actually

received by the designated official or entity within the time
prescribed for presentation of the claim.

In contrast, the Sixth Appellate District applied the substantial-
compliance doctrine to hold that Plaintiff complied with the claim-
presentation requirements because her claim happened to be forwarded to a
County department that handles claims but not one of the specifically
enumerated statutorily-designated recipients. (DiCampli-Mintz, at pp. *5-
9.) In doing so, the Sixth Appellate District departed from four other

districts that have declined to apply the substantial-compliance doctrine
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where the claim was not presented to or received by one of the recipients
expressly designated by Government Code section 915.
a. The Second Appellate District’s decision in Life

In Life, claimant’s attorney sent a claim to a county hospital’s legal
department within six months of the hospital’s alleged negligence. (Life,
227 Cal.App.3d at p. 897.) Four months later, the claimant retained new
counsel who filed a claim with the board of supervisors, which was the
proper recipient. (Ibid.) The county denied the claim as untimely, and the
court denied claimant’s application for leave to present a late claim. (/bid.)
The claimant sued, but the county filed a motion for summary judgment on
the ground that claimant had not presented a timely claim to the board of
supervisors. (Id. at p. 897-98.) The trial court granted summary judgment
in favor of the county, and claimant appealed. (/d. at p. 898.)

The Second Appellate District in Life affirmed and held that
claimant’s presentation of a claim to the county hospital’s legal department
was insufficient. (Life, 227 Cal.App.3d at p. 900.) It held that substantial
compliance with Government Code section 915 would only have occurred
if the misdirected claim were actually received by the clerk, secretary,
auditor, or board of the local public entity. (/bid.) In so holding, the court

declined to follow Jamison v. State of California (1973) 31 Cal.App.3d 513,

16



which held that a claim submitted to the wrong department substantially
complied with the claims statutes because it was incumbent on the
employee at the department who received the claim to forward it to the
proper department or to seek advice from the Office of the Attorney
General as to the proper department to forward the claim. (Life, 227
Cal.App.3d at pp. 900-901.) Life found that Section 915 required the claim
to be actually received by the appropriate person or board and that
“Jamison’s reliance on a public entity’s internal transmittal of a claim
conflicts with section 915, which requires the claimant to file with the
appropriate official or board.” (/d. at p. 901 [emphasis in original].)

b. The Third Appellate District’s decision in Westcon

The Third Appellate District in Westcon Construction Corp. v.

County of Sacramento (2007) 152 Cal.App.4th 183, 201-202, held that the
substantial-compliance doctrine did not apply because a claim served on a
county engineer failed to comply with Section 915 and there was no
evidence that the proper statutory designee for service of claims received
actual notice. (Id. at p. 202.) The court further noted that a public
employee known to a claimant may be the very person who committed the
wrongdoing that is the subject of the claim but may be “the last person who

would want to pass a claim on to his or her employer.” (/d. at p. 201.)
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c. In Del Real the Fourth Appellate District followed Life
and repudiated its earlier Jamison decision

In Del Real, the Fourth Appellate District followed Life and
repudiated its earlier Jamison decision. (Del Real, 95 Cal.App.4th at p.
770.) The claimant in Del Real had been involved in a car accident with a
police officer. (Id. at p. 764.) The claimant’s attorney sent a letter to that
police officer seeking an account of the accident and information about
witnesses. (/bid.) The letter also requested that the police officer forward
the letter to his insurance company. (/bid.) The city attorney’s office
responded that the police officer was represented by that office, that all
further communication should be directed through the city attorney’s office,
and that the police officer would not be providing any statement concerning
the accident. (/bid.) More than six months after the accident, claimant
served the city with an application for leave to present a late claim, which
the city denied. (/bid.) The claimant filed an action. (/bid.) The trial court
granted summary judgment in favor of the city and police officer because
the claimant had not complied with the Government Claims Act. (Ibid.)

The claimant appealed, alleging that her letter to the police officer
substantially complied with the claim-presentation requirements. (Del Real,
95 Cal.app.4th at p. 769.) But the Fourth Appellate District held that

“[s]ubstantial compliance contemplates that there is at least some
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compliance with all of the statutory requirements.” (/bid.) It held that the
letter to the police officer did not comply with Government Code section
915 because it was not delivered to, mailed to, or actually received by the
clerk, secretary, auditor, or governing body of the city within six months of
the car accident. (/d. at p. 770.) In reaching its holding, the Fourth
Appellate District reconsidered and repudiated its decision in Jamison,
finding it at odds with Section 915. (Ibid. [citing Life, 227 Cal.App.3d at
pp- 900-9011.)
d. The Fifth Appellate District’s decision in Munoz

Finally, in Munoz, claimant alleged that a state prison failed to treat
her father’s lung cancer. (Munoz, 33 Cal.App.4th at p. 1772.) She
submitted a wrongful death claim to the prison. (/bid.) She also submitted
a claim and an application for leave to present a late claim to the State
Board of Control. (/bid.) The State Board of Control responded that it had
no jurisdiction because claimant’s application was filed more than a year
from the date of the incident that was the basis of the clahﬁ. (Ibid.) The
court then denied claimant’s petition for an order permitting the filing of a
late claim. (/d. atp. 1774.)

Affirming the trial court’s decision, the Fifth Appellate District

rejected claimant’s contention that mailing her application to present a late
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claim to the State Board of Control before the one-year anniversary of her
father’s death constituted substantial compliance with the claim-
presentation requirements. (Munoz, 33 Cal.App.4th at p. 1780.) The Fifth
Appellate District concluded that the State Board of Control actually
received the application beyond the one-year application period. (/bid.)
Citing Life, the court held that there was no substantial compliance under
Government Code section 915 because the application for leave to file a
late claim was not received by the statutorily-designated recipient in a
timely fashion. (/bid. [citing Life, 227 Cal.App.3d at pp. 900-901].)

3. The Sixth Appellate District’s decision broadens the

substantial-compliance doctrine by allowing its application

when a claim is never actually received by the clerk. secretary
auditor. or board of a local public entity.

Courts have applied the substantial-compliance doctrine in narrow
circumstances to forgive technical defects in the content of claims when
those claims were timely presented to a statutorily-designated recipient.
The Sixth Appellate District’s decision broadens the doctrine to apply when
claims are never presented to or actually received by a statutorily-
designated recipient. As such, the decision cannot be reconciled with the
plain language of Government Code section 915 or with other appellate

districts that have applied the statute in similar circumstances.

/!
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a. The Sixth Appellate District’s decision departed from
other districts and instead relied on the repudiated
Jamison opinion and inapposite California cases.

The Sixth Appellate District determined that it was “unable to adhere
to [the] reasoning” adopted by other appellate districts in Life, Westcon, Del
Real, and Munoz and instead relied on the Fourth Appellate District’s
repudiated Jamison opinion to conclude that Plaintiff had substantially
complied with Government Code section 915(e)(1). (DiCampli-Mintz, at
pp. *6;9-13.)

The Court recognized that Jamison cited two cases in which
presentment of a claim to a person not designated in the statute was held not
to comply with the claim-presentation requirements. (DiCampli-Mintz, at p.
*6.) In one of those cases, Jackson v. Board of Education (1967) 250
Cal.App2d 856, 860, service of a claim on a city was insufficient where
service was not made on the correct public entity — the board of education.
In the other case, Redwood v. State of California (1960) 177 Cal.App.2d
501, 504, failure to present the claim to the Governor as then required made
the claim fatally defective.

The Sixth Appellate District concluded that Jackson was

“unremarkable” because the notice to the wrong entity “could not be

expected to fulfill the purposes of the claim requirement.” (DiCampli-
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Mintz, at p. *15, fn. 6.) And it rejected Redwood’s holding that “where the
claims statute provides for the person upon whom the claim is to be served,
that service upon another is insufficient.” (/bid.) Instead, it cited Los
Angeles Brick & Clay Products Co. v. City of Los Angeles (1943) 60
Cal.App.2d 478, 486, a case decided 20 years before enactment of the
Govemnment Claims Act, which held that failure to comply with a charter
requirement that a claim be presented to the city before filing an action did
not bar a nuisance action. (Id. atp. 15, fn. 6.)

The Sixth Appellate District relied on two other California cases that
predated the 1963 Government Claims Act, Peters v. City and County of
San Francisco (1953) 41 Cal.2d 419? and Insolo v. Imperial Irrigation Dist.

(1956) 147 Cal.App.2d 172> (DiCampli-Mintz, at pp. ¥6-7.) Both Peters
P P

2 In Peters, claimant’s attorney delivered a signed and verified copy of her claim
to the controller’s office and a signed but unverified copy of her claim to the clerk
of the board, who endorsed a copy and retained a carbon copy. (Peters, 41 Cal.2d
at p. 426.) The city alleged that claimant did not comply with the governing
claim-presentation statute, which required filing a verified claim with the clerk of
the board. (Ibid.) The court, however, held that there had been substantial
compliance with the statute because claimant filed a carbon copy of the claim with
the clerk of the board. (Ibid.)

3 In Insolo, the claims statute at issue required service of a claim on the secretary
of an irrigation district. (Jnsolo, 31 Cal.App.3d at p. 173.) The district alleged
that a claimant failed to comply with the statute because it had not been served on
the secretary. (Id. at p. 174.) But the court held that the claimant substantially
complied with the statute because she sent the claim by registered mail to the
district’s headquarters, where a clerk in the mailing department forwarded it to the
district’s business manager, who forwarded it to the district’s secretary. (/d. at pp.
173-75.) Thus, the claim was actually received by the appropriate official.
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and Insolo are distinguishable from the instant action in that the claims in
those cases were actually received by an appropriate official.

The Sixth Appellate District also relied on inapposite cases that stand
for the proposition that where the governing body of one public entity is
also the governing body of another public entity, a claim against one of the
public entities delivered to the governing body of both entities constitutes
substantial compliance with the claims statute. (DiCampli-Mintz, at p. *8
[citing Elias v. San Bernardino County Flood Control District (1977) 68
Cal.app.3d 70, 75 and Carlino v. Los Angeles County Flood Control Dist.
(1992) 10 Cal.App.4th 1526, 1533].) In those cases, a proper designee — the
governing board — actually received the claims; thus, they have no
application here.

b. The Sixth Appellate District’s decision relied on out-of-
state cases that permitted claims to be served on a
public entity’s legal department.

The Sixth Appellate District also relied on out-of state cases, two of
which were cited in Jamison, which held that letters sent to an entity’s legal
department satisfied claim-presentation requirements in those jurisdictions.
(DiCampli-Mintz, at p. *7.) In Galbreath v. City of Indianapolis (1970) 255

N.E.2d 225, 229, an Indiana statute required a notice of claim to be filed

with the mayor or clerk of the city. Claimant’s husband wrote letters to the
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city legal department, without sending a notice of claim to either official
named in the statute. (/bid.) The high court of Indiana deemed the city
legal department an agent of the mayor and held that the city attorney had
the authority to accept notice on behalf of the mayor. (/bid.)

In Stone v. District of Columbia (1956) 237 F.2d 28, 29 certiorari
denied 352 U.S. 934, the applicable statute required service of a claim on
the commissioners of the District of Columbia. The claimant sent a letter to
the District’s counsel rather than the Commissioners. (/bid.) The court
held that notice to the District’s counsel, if otherwise adequate, was
equivalent to notice to the Commissioners for the purposes of the District of
Columbia statute. (/d. at p. 30.)

At least two appellate districts in California, however, have held that
service of letters or claims on attorneys for public entities does not
constitute substantial compliance with the claim-presentation requirements.
In Dilts v. Cantua Elementary School Dist. (1987) 189 Cal.App.3d 27
(overruled on other grounds in State of California v. Superior Court (2003)
105 Cal.App.4th 1008, 1011, fn. 2), attorneys for claimant and a school
district exchanged a series of letters. The claimant alleged that the letters
provided notice of his claim to the school district and, thus, substantially

complied with the Government Claims Act. (/bid.) The court disagreed,
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reasoning that “[t]he established procedure for the filing of claims pursuant
to the Tort Claims Act would become totally unworkable if this court were
to hold that a series of writings could collectively be considered a claim.”
(Id. at pp. 35-36.)

And in Del Real, discussed above, claimant’s attorney sent a letter to
a police officer with whom claimant was involved in a car accident. (De/
Real, 95 Cal.App.4th at p. 764.) The letter, which was sent before
claimant’s six-month deadline to present a timely claim to the city, sought
the police officer’s account of the accident and included a request that the
Jetter be forwarded to the police officer’s insurance company. (Ibid.) The
city attornéy’s office responded to the letter but did not advise claimant’s
counsel that the letter/claim was not properly presented. (Ibid.) The court
held that the letter, even if it fulfilled the requirements of a claim, was not
directed to the proper official and, therefore, did not comply with
Government Code section 915. (Id. at p. 770.) The fact that the police
officer’s attorney received and responded to the letter did not change the
analysis because “[t]here [was] no evidence in the record demonstrating that
the letter was actually received by the city clerk, secretary, auditor or

governing body within six months of the accident.”™ (Ibid.)

* Notably, after Jamison but before Del Real, the Fourth Appellate District held
that letters to a hospital district’s board of directors and its attorney constituted a
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Thus, the Sixth Appellate District’s decision departs from well-
established California precedent that holds that a public employee does not
have a duty to forward a misdirected claim to the appropriate statutory
official. The decision also departs from well-established California
precedent that holds that the substantial-compliance doctrine is reserved for
claims that are timely presented to a statutorily-designated recipient but are
technically deficient in some respect. The doctrine does not apply,
however, when a claim is not presented to or received by a statutorily-
designated recipient.

C. REVIEW SHOULD BE GRANTED TO RESOLVE WHAT

CONSTITUTES PROPER PRESENTATION OF A CLAIM

AND WHEN A PUBLIC ENTITY’S TIME TO RESPOND TO

A MISDIRECTED CLAIM BEGINS TO RUN

Government Code section 915 provides a bright-line rule that claims

must be delivered to the clerk, secretary, or auditor or mailed to one of these

officials or the governing body or actually received by one of these

valid claim. (Wilson v. Tri-City Hospital Dist. (1990) 221 Cal.App.3d 441, 449.)
Wilson is distinguishable from this action because in that case the hospital
district’s board of directors received claimant’s letter. Moreover, the First
Appellate District has held that letters to a public entity’s attorney may constitute
a claim. (4lliance Financial v. City and County of San Francisco (1998) 64

Cal. App.4th 635, 646-49 [holding that a contractor’s notice to the department of
recreation and parks requesting payment of invoices for janitorial services was not
a claim but subsequent letters from the contractor’s attorney to the city attorney’s
office satisfied the claim-presentation requirements].) Alliance Financial,
however, did not address the fact that the letters did not comply with Government
Code section 915.
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recipients. The Sixth Appellate District’s decision blurs this Legislatively-
established line by holding that claims presented to or received by
departments or employees that manage claims may constitute substantial
compliance with the statutory claim-presentation requirements. The
decision creates confusion about where and how claims must be delivered;
when the 20-day clock starts to tick for public entities to give written notice
of insufficiency of claims; and when the 45-day clock starts to tick for
public entities to respond to claims.

Dilts, which rejected the contention that letters to a public entity’s
attorney constituted proper presentation of a claim, highlighted the
untenable consequences of loosening statutory claim-presentation
requirements. (Dilts, 189 Cal.App.3d at p. 36.) Dilts pointed out that if a
series of letters to a public entity’s attorney satisfied the claim-presentation
requirements, it would be impossible to ascertain whether a claim had been
timely presented. (/bid.) And if a public entity was unable to determine
whether a claim had been filed — or when the claim had been filed — it
would be equally difficult for courts to determine which statute of limitation
applied or when the statute of limitation began to run. (Ibid.)

Similarly, if claims served on public entity departments and

employees substantially comply with the requirements of Government Code
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section 915, regardless of whether a statutorily-designated official or
governing body actually receives those claims, it will be impossible to
determine if a claim or late-claim application was properly presented.
Claims (and letters and notices that might be deemed claims) may be
received by departments, or employees, and forwarded to multiple other
departments or employees and it may be unclear whether claims were ever
forwarded to a department or employee that manages claims.

Further, under the new rule created by the Sixth Appellate District, it
is unclear when the 20-day period begins to run for public entities to give
written notice that misdirected claims are insufficient and when the 45-day
period begins to run for public entities to respond to misdirected claims.
The clock could start ticking when a claimant presents a claim to a
department of the public entity that manages claims, an employee that
manages claims, an attorney for the public entity, or one of the statutorily-
designated officials in Government Code section 915. Or the clock could
start ticking when one of these individuals actually receives the claﬁn.
Without clear guidance from this Court on when the time to respond to
misdirected claims begins to run, claimants and public entities will have to
resort to costly litigation, which is exactly what the Government Claims Act

is meant to avoid.
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Moreover, it is unclear whether claimants or public entities have the
burden to prove that misdirected claims were delivered or received by a
department or employee that manages claims and when the public entities’
time to respond to misdirected claims began to run. Although Life held that
the burden of ensuring a claim was presented to or received by the
statutorily-designated recipient belongs to the claimant (Life, 227
Cal.App.3d at p. 901), the Sixth Appellate District’s decision appears to
shift the burden to public entities to establish that misdirected claims were
never received by a department or employee who manages claims.
(DiCampli-Mintz, at p. *1.)

With these uncertainties, claimants — particularly those who have
missed the six-month deadline to present timely claims like Plaintiff in this
case — will have an incentive to misdirect their claims or late-claim
applications with the hope that they will be shuffled around and not acted
upon in a timely fashion. In the end, such claimants who comply with the
plain language of Government Code section 915 and present their claims to
statutorily-designated recipients may be worse off than those who misdirect
their claims, as public entities will more likely timely respond to a late
claim if a statutorily-designated recipient actually receives it.

Given the split in the districts created by the Sixth Appellate
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District’s decision, claimants and public entities will have no choice but to
resort to litigation to determine whether the substantial-compliance doctrine
may apply to a misdirected claim. And courts that decide these disputes no
longer have a statutory bright-line rule to follow.

This Court should grant review to address uncertainty that the Sixth
Appellate District’s decision has created with regard to the presentation of
claims against local public entities, resolve the split among the appellate
districts, and restore the clarity and bright-line rule intended by the
Legislature regarding where claims must be presented. Such guidance from
this Court will benefit claimants, public entities, and the courts alike.

V.
CONCLUSION

With the exception of the Sixth Appellate District, every district in
California that has examined Government Code section 915 has held that it
provides a bright-line rule that claims must be actually received by an
official designated by statute to receive claims. The Sixth Appellate
District’s opinion stands alone in holding that claims substantially comply
with the claim-presentation requirements if they are given to a department

or employee whose functions include handling claims against the entity.

/1
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The Sixth Appellate District’s opinion will create confusion and
engender costly litigation about whether claims were presented to a proper
department or employee, and about the proper date from which the entity’s
time to respond to misdirected claims begins to run. The County
respectfully requests that review be granted to resolve this split in
authorities, restore uniformity of decision, and to settle this important issue
that affects all local public entities in California and all claimants who seek
to file suit against them.

Dated: July 1, 2011 Respectfully submitted,

MIGUEL MARQUEZ
County Counsel

By: Wi ia Wi lrd)
MELISSA KINIYALOCTS
Deputy County Counsel

Attorneys for Defendant
and Respondent
COUNTY OF SANTA CLARA
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Melissa R. Kiniy%locts

32



IN THE SUPREME COURT
OF THE STATE OF CALIFORNIA

PROOF OF SERVICE BY MAIL

Hope DiCampli-Mintz v. County of Santa Clara

I, Mary Lou Gonzales, say:

I am now and at all times herein mentioned have been over the age
of eighteen years, employed in Santa Clara County, California, and not a
party to the within action or cause; that my business address is 70 West
Hedding, East Wing, 9™ Floor, San Jose, California 95110-1770. 1am
readily familiar with the County’s business practice for collection and
processing of correspondence for mailing with the United States Postal
Service. I served a copy of the

PETITION FOR REVIEW
by placing said copy in an envelope addressed to:

Lisa Jeong Cummins, Esq. Attorneys for
Campbell, Warburton, Fitzsimmons, Plaintiff and Appellant
Smith, Mendell & Pastore

64 W. Santa Clara Street

San Jose, California 95113-1806

Court of Appeal

Sixth Appellate District
333 W. Santa Clara Street
San Jose, California 95113

Superior Court of California
County of Santa Clara

191 N. First Street

San Jose, California 95113

which envelope was then sealed, with postage fully prepaid thereon, on
July 1, 2011, and placed for collection and mailing at my place of business
following ordinary business practices. Said correspondence will be
deposited with the United States Postal Service at San Jose, California, on



the above-referenced date in the ordinary course of business; there 1s
delivery Service by United States mail at the place so addressed.

I declare under penalty of perjury under the laws of the State of
California that the foregoing is true and correct, and that this declaration
was executed on July 1, 2011, at San Jose, California.

;z;la% Lou Gonzales ;

435330.wpd
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Court of Appeal, Sixth District, California.
Hope DiCAMPLI-MINTZ, Plaintiff and Appel-
lant,

v.

COUNTY OF SANTA CLARA et al,, Defendants
and Respondents.

No. H034160.
May 26, 2011.

Background: Patient brought medical negligence
action, alleging she was injured as a result of treat-
ment by two physicians at county medical center.
County filed motion for summary judgment based
on allegedly deficient notice of claim. The Superior
Court, Santa Clara County, No. CV089159,William
1. Elfving, J., granted the motion, and patient ap-
pealed.

Holding: The Court of Appeal, Rushing, P.J., held
that patient substantially complied with government
claims act notice requirements.

Reversed.
West Headnotes
{1} Judgment 228 €=>181(6)

228 Judgment
228V On Motion or Summary Proceeding
228k181 Grounds for Summary Judgment
228k181(5) Matters Affecting Right to
Judgment
i 228k181(6) k. Existence of Defense.
Most Cited Cases

Judgment 228 €==181(33)

228 Judgment
228V On Motion or Summary Proceeding
228Kk181 Grounds for Summary Judgment
228k 181(15) Particular Cases
228k181(33) k. Tort Cases in General.

Most Cited Cases

Patient's question as to whether county risk
management department “waived any defenses
based on insufficiencies of content, timeliness or is-
sues of presentment of Plaintiff's claim where that
Department timely received Plaintiffs tort claim
but never gave notice to Plaintiff of any insufficien-
cies as to content, timeliness or service on the
wrong party” was a question of law, rather than a
question of fact which would preclude grant of
summary judgment on patient’s medical negligence
claim on grounds of noncompliance wit the govern-
ment claims statute. West's Ann.Cal.Gov.Code § 915.

[2] Municipal Corporations 268 €<>741.15

268 Municipal Corporations
268XII Torts
268XII(A) Exercise of Governmental and
Corporate Powers in General
268k741 Notice or Presentation of Claims
for Injury
268k741.15 k. Necessity and Purpose.
Most Cited Cases
The purpose of requiring advance notice of
claim is to provide the public entity sufficient in-
formation to enable it to adequately investigate
claims and to settle them, if appropriate, without
the expense of litigation; additional purposes in-
clude informing the public entity of potential liabil-
ity so it can better prepare for the upcoming fiscal
year and providing an opportunity to the public en-
tity to quickly rectify a dangerous condition. West's
Ann.Cal.Gov.Code § 915.

[3] Municipal Corporations 268 €~~741.15

268 Municipal Corporations
268XII Torts
268XI(A) Exercise of Governmental and
Corporate Powers in General
268k741 Notice or Presentation of Claims
for Injury
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(Cite as: 2011 WL 2041825 (Cal.App. 6 Dist.))

268k741.15 k. Necessity and Purpose.
Most Cited Cases
The notice of claim requirement of the govern-
ment claims statutes is not designed to eliminate
meritorious actions, and should not be applied to
snare the unwary where its purpose has been satis-
fied. West's Ann.Cal.Gov.Code § 915.

[4] Municipal Corporations 268 €-2741.50

268 Municipal Corporations
268XIl Torts
268XII(A) Exercise of Governmental and
Corporate Powers in General
268k741 Notice or Presentation of Claims
for Injury
268k741.50 k. Form and Sufficiency.
Most Cited Cases
A claim against a govemment may be deemed
sufficient under notice of claim statutes if it sub-
stantially complies with all of the statutory require-
ments for a valid claim, even though it is technic-
ally deficient in one or more particulars. West's
Ann.Cal.Gov.Code § 915.

[S] Municipal Corporations 268 €~>741.50

268 Municipal Corporations
268XII Torts
268XII(A) Exercise of Governmental and
Corporate Powers in General
268k741 Notice or Presentation of Claims
for Injury
268k741.50 k. Form and Sufficiency.
Most Cited Cases
The basic principle is that if a claim against a
government is sufficient to fulfill the notice of
claim statute's purposes, and its deficiencies inflict
no harm on the defendant, the statute will not be
applied to impose a forfeiture of the plaintiff's
cause of action. West's Ann.Cal.Gov.Code § 915.

[6] Health 198H €£€~>807

198H Health
198HV Malpractice, Negligence, or Breach of

Duty
198HV(G) Actions and Proceedings
198Hk807 k. Notice. Most Cited Cases

Patient substantially complied with government
claims act notice requirements when patient de-
livered notice of medical negligence claim to
county medical center's risk management depart-
ment; while patient did not deliver notice to the
county “clerk, secretary, or auditor,” or mail notice
to the county's “governing body at its principal of-
fice,” medical center's risk management department
was entity responsible for preventing, eliminating,
reducing, or transferring risks and for properly
funding remaining risks, and claim was-actually re-
ceived by a claims adjuster who contacted patient's
counsel, acknowledged receipt, and named deputy
city attorney to whom case had been assigned.
West's Ann.Cal.Gov.Code § 915.
See Annot., Persons or entities upon whom notice
of injury or claim against state or state agencies
may or must be served (1997) 45 A.L.R.5th 173;
Cal. Jur. 3d, Government Tort Liability, § 97; Cal.
Jur. 3d, Municipalities, § 62]; Cal. Civil Practice
(Thomson Reuters 2010) Procedure, § 1:60; Cal.
Civil Practice (Thomson Reuters 2010) Torts, §
30:10; 3 Witkin, Cal. Procedure (5th ed. 2008) Ac-
tions, § 262.
{7] Counties 104 €--213.5(1)

104 Counties
104XI1I Actions
104k211 Conditions Precedent
104k213.5 Notice, Demand, or Presenta-
tion of Claim . -
104k213.5(1) k. In General. Most
Cited Cases
Service on a county clerk qua county clerk may
constitute service on the county clerk in another ca-
pacity, and notice to a county board may be deemed
notice in another capacity under the government
claims act, if the recipient is in fact acting in a dual
capacity. West's Ann.Cal.Gov.Code § 915.

[8] Municipal Corporations 268 €~>741.30

268 Municipal Corporations
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268X1I Torts
268XI1(A) Exercise of Govermmental and
Corporate Powers in General
268k741 Notice or Presentation of Claims
for Injury
268k741.30 k. Service or Presentation;
Time Therefor. Most Cited Cases
A claim may substantially comply with the
government claims act, notwithstanding failure to
deliver or mail it to one of the specified recipients,
if it is given to a person or department whose func-
tions include the management or defense of claims
against the defendant entity. West's
Ann.Cal.Gov.Code § 915.

19] Statutes 361 €174

361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Construction
361k174 k. In General. Most Cited Cases

The gist of the substantial compliance doctrine
is that in appropriate cases courts will look beyond
the terms of a statute to consult its underlying pur-
pose, particularly where strict adherence will result
in the loss of important rights.

Campbell, Warburton,  Fitzsimmons,  Smith,
Mendell & Pastore, San Jose, J. Michael Fitzsim-
mons, Lisa Jeong Cummins, for Plaintiff and Ap-
pellant Hope DiCampli-Mintz.

Office of the County Counsel, Miguel Marquez,
County Counsel, Marcy L. Berman, Deputy County
Counsel, for Defendants and Respondents County
of Santa Clara et al.

RUSHING, P.J.

*]1 Plaintiff Hope DiCampli —Mintz brought
this action alleging that she suffered injuries as a
result of negligent medical treatment by two physi-
cians working for the County of Santa Clara
(County) at its Valley Medical Center (Valley Med-
ical). County moved for summary judgment on the
ground that plaintiff's delivery of a notice of claim

to the Risk Management Department at Valley
Medical did not comply with the requirements of
Government Code section 915 ™! and associated
statutes. The trial court granted the motion. We will
reverse, joining the courts of several other states in
holding that delivery of a pre-suit government
claim to a department of the target entity charged
with defending or managing claims against that en-
tity may constitute substantial compliance with the
claims requirement, so long as the purposes of the
act are satisfied and no prejudice is suffered by the
defendant. In reaching this conclusion we decline. to
follow recent authority effectively repudiating the
long-standing doctrine of substantial compliance as
applied in this context.

BACKGROUND

On April 4, 2006, defendants Bao—Thuong Bui
and Abraham Sklar performed a hysterectomy on
plaintiff at Valley Medical, a hospital owned and
operated by County. According to a later operative
report, she complained in the recovery room of
cramps in her left leg, which appeared biuish and
cold to the touch. Emergency tomography disclosed
that her “left iliac artery” was “completely interrup-
ted.” She was “urgently” returned to surgery, where
it “immediately became apparent that the lefi ex-
ternal iliac artery was tied and divided, as was the
left iliac vein.”

Some months later, in mid—2006, plaintiff went
to Valley Medical's emergency department because
she “was in a great deal of pain.” On this occasion
an emergency room physician told her that blood
vessels had been damaged in the first surgery, re-
quiring a second surgery. On October 25, 2006, an-
other doctor expressed sympathy for her condition
and asked if she had consulted an attorney.

By April 2007, plaintiff had engaged an attor-
ney. He prepared a letter for transmission to Valley
Medical, Bui, and Sklar, giving “notice, in accord-
ance with Section 364 of the Code of Civil Proced-
ure, that Hope DiCampli -Mintz will file suit
against you for damages resulting from the personal
injury of Hope DiCampli -Mintz.” The letter stated
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that defendants “negligently performed a laparo-
scopic assisted vaginal hysterectomy so as to lacer-
ate the inferior epigastric artery which was clamped
and tied off resulting in the stoppage of major
blood flow to the left leg. Thereafter, rather than re-
pairing the blood flow to the left leg, Dr. Sklar and
Dr. Bui simply closed the incision which was. part
of the vaginal hysterectomy and returned Hope
DiCampli —-Mintz to the recovery room.” The letter
contained a request that the recipient “forward ...
[it] to your insurance carrier and have them contact
the undersigned at their earliest convenience.”
County conceded for purposes of summary judg-
ment that so far as content is concerned, the letter
satisfied the requirements of the government claims
act and “constitute[d] a tort claim.” (See Phillips v.
Desert Hospital Dist. (1989) 49 Cal3d 699,
701-702, 263 Cal.Rptr. 119, 780 P.2d 349.)

*2 Plaintiff's attorney delivered three copies of
this letter on April 3, 2007, addressed to Bui, Sklar,
and the Risk Management Department, to “Cynthia
Lopez of the Medical Staffing Office in the Admin-
istration Building, 751 South Bascom Avenue, San
Jose, California, on April 3, 2007, at 2:50 P.M., for
delivery to each of the individually named parties.”
He sent three additional copies, similarly addressed,
by certified mail;, these were received by Valley
Medical's “mail services department” on April 6,
2007. On that day, plaintiff's attorney received a re-
corded telephone message from David Schoendaler,
who County concedes was “a liability claims adjus-
tor working for the County Risk Management De-
partment.” On April 23, 2007, Schoendaler and
plaintiff's attorney spoke by telephone. According
to the latter, “Mr. S{c]hoendaler noted receipt of the
Notice of Intention; verbally opined that service on
Santa Clara Valley Medical required a tort claim
which was late; verbally questioned whether a tort
claim was required as to Dr. Sklar and Dr. Bui and
indicated that he would look into that; stated that
Ms. DiCampli —-Mintz had an interesting case; made
note of Plaintiff's obesity and said a theory of de-
fense was that Plaintiff placed herself at risk with
her obesity; and finally advised that Dave Rollo

would be the attorney handling the defense for
Santa Clara County. Mr. Schoendaler never men-
tioned that the Notice of Intention was presented to
the wrong party.” Plaintiff never received written
notice that her claim was untimely or otherwise de-
ficient.

Plaintiff initiated this action on July 7, 2007,
by filing a complaint in which Bui, Sklar, and Val-
ley Medical were named as defendants. The com-
plaint acknowledged that “Plaintiff was required to
comply with ... [Government Claims Statutes],” but
asserted that she was “excused” from doing so be-
cause defendants “failed to provide notice to
Plaintiff as required by Government Code §§ 910.8,
911, 911.3, and therefore waived any defenses they
may have had to the sufficiency of Plaintiff's claim
(Notice of Intention to Commence Action) as
presented.”

On August 29, 2007, county counsel filed an
answer in the name of “Defendant, County of Santa
Clara ..., for itself and its Santa Clara Valley Med-
ical Center.” ™2 It denied plaintiff's allegations
and asserted 39 affirmative defenses, including that
plaintiff “failed to comply with the provisions of
the California Tort Claims Act,” and that her claims
were “barred by the provisions of Government
Code §§ 810 through 1000, inclusive.” About a
month later, defendant Sklar filed a separate but
substantially identical answer. Plaintiff apparently
experienced some difficulty serving process on de-
fendant Bui. The parties eventually stipulated that
both individual defendants would be dismissed and
that they had acted at all relevant times “in the
course and scope of their employment with the
County.” .

On November 7, 2008, County filed a motion
for summary judgment “based on Plaintiff's failure
to present a timely Government Tort Claim to the
County pursuant to Government Code section 915.”
County asserted that plaintiff's delivery and mailing
of the claim to the Risk Management Department
and the two doctors did not satisfy the requirements
of the act. County also asserted that the claim was

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://web2.westlaw.com/print/printstream.aspx ?prit=HTMLE&vr=2.0&destination=atp&m... 7/1/2011



Page Sof 17

Page 5
—- Cal.Rptr.3d -—-, 2011 WL 2041825 (Cal.App. 6 Dist.), 11 Cal. Daily Op. Serv. 6443, 2011 Daily Journal D.AR.

7673
(Cite as: 2011 WL 2041825 (Cal.App. 6 Dist.)

untimely, but as will appear below, this was not a
logically independent ground for the motion.

*3 In opposition to the motion, plaintiff argued
that she had substantjally complied with the act by
delivering the claim to the Risk Management De-
partment, which was the county department most
directly involved with the processing and defense
of tort claims against County. Plaintiff requested ju-
dicial notice of four web pages in County's own
web domain describing the function of the Risk
Management Department and its staff. One of these
indicated that the department comprised four divi-
sions, including “Insurance/Claims,” which “is re-
sponsible for preventing, eliminating, reducing, or
transferring the County risks where ever possible
and for properly funding remaining risks through
Insurance or self-funding, except for personnel be-
nefits and workers' compensation.” The other pages
were job descriptions for “Claims Manager,”
“Liability Claims Adjuster IIL” and “Liability
Claims Adjuster I1.” The “Definition” section of the
Claims Manager page read, “Under general direc-
tion, to administer the General Services Agency Li-
ability and Property Claims Adjusting Program for
the County and Transit District and the Valley
Medical Center Subrogation Program and to imple-
ment County policy regarding claims and litigation
and to advise and participate in liability determina-
tion in the more complex, sensitive or major claim
settlements.” All three descriptions discussed the
power and duty of the incumbent to investigate and
settle, or recommend settlement of, claims against
the county.

The trial court granted summary judgment by a
written order stating that (1) the county made a suf-
ficient showing of noncompliance with the claims
statute, and (2) plaintiff's proofs in opposition were
ineffectual to avoid summary judgment because
they “d[id] not raise a reasonable inference that her
claim was actually received by the clerk, secretary,
auditor or board of the local public entity within the
time prescribed for presentation thereof,” and were
“insufficient to establish waiver and/or equitable

estoppel.” A judgment duly followed, from which
plaintiff took this timely appeal.

DISCUSSION

1. Question Presented

Summary judgment is appropriate when “all
the papers submitted show that there is no triable
issue as to any material fact and that the moving
party is entitled to a judgment as a matter of law.” (
Code Civ. Proc., § 437¢, subd. (c).) Because this
test raises only questions of law, we review the trial
court's ruling on summary judgment independently,
without the deference that would be accorded to
factual determinations on conflicting evidence. (
Denevi v. LGCC (2004) 121 Cal.App.4th 1211,
1217, 18 CalRptr3d 276; see Carlino v. Los
Angeles County Flood Control Dist. (1992) 10
Cal. App.4th 1526, 1533, fn. 6, 13 Cal.Rpir.2d 437
[whether actions of plaintiff's attorney amounted to
filing of a claim was “an ultimate legal issue in this
matter, and not a factual one”].)

Here County sought to establish that there was
no material triable issue of fact on its affirmative
defense of noncompliance with the government
claims act; that the defense was conclusively estab-
lished in its favor; and that therefore it was entitled
to judgment as a matter of law. It contended that
there was no triable issue of fact because the evid-
ence concerning plaintiff's communication of the
claim to County was uncontroverted, and that under
the governing law, the evidence established
plaintiff's failure to comply with the act.

*4 The first premise appears to be correct;
there was no triable issue of fact conceming
plaintiffs compliance vel non with the government
claims act. Her efforts to comply were established
without contradiction and the only question was
their legal sufficiency to satisfy the statutory re-
quirements. However the County injected a degree
of confusion by repeatedly asserting that plaintiff
failed to present a claim “within six months after
Plaintiff's cause of action accrued.” Plaintiff seized
upon these statements to assert that there was a tri-
able issue concerning “when Plaintiff's cause of ac-
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tion accrued.” We assume that this is true.
However, despite the County's repeated assertions
on this point, its motion was not premised on, and
made no attempt to establish, that plaintiff's attempt
to comply was too late. Rather the theory of the
motion was that plaintiff had never complied with
the tort claims act. Indeed, defendant conceded for
purposes of the motion that plaintiff's cause of ac-
tion might have accrued “as late as October 25,
2006,” when a doctor “allegedly asked Plaintiff if
she had sought an attorney regarding the VMC Sur-
gery.” If that is true, then plaintiff's attempted
presentation of her claim, on April 3, 2007, came
within six months of accrual. Therefore the sole
material question is whether this attempt was suffi-
cient to satisfy the statute. If not, then it was cer-
tainly true that plaintiff had not complied with the
act “within six months,” for she had never complied
with the act. But if her attempt to comply was suffi-
cient, then she certainly had complied with the act,
and in a timely fashion, under the facts conceded by
defendant. Nor has County ever claimed that it was
entitled to judgment on the ground that plaintiff's
cause of action had accrued more than six months
prior to April 3, 2007.

[1] Plaintiff also failed to identify a triable is-
sue of fact by positing the question “whether the
Santa Clara County Risk Management Department
(which has duties involving review, investigation,
adjustment, evaluation and settlement of liability
claims against Santa Clara County) waived any de-
fenses based on insufficiencies of content, timeli-
ness or issues of presentment of Plaintiff's claim
where that Department timely received Plaintiff's
tort claim ... but never gave ... notice to Plaintiff of
any insufficiencies as to content, timeliness or ser-
vice on the wrong party.” This is not a “question of
fact,” as plaintiff would have it, but a question of
law, i.e., whether service of a claim on a county's
risk management department satisfies, or should be
deemed under the doctrine of substantial compli-
ance to satisfy, the claim requirements of the act,
when the risk management department acknow-
ledges receipt, informs the claimant that the matter

has been assigned to a named attorney, and alludes
to substantive and procedural defenses to the claim
without mentioning any defect in its presentment.

*5 We see no other suggestion by either party
of any triable issue of material fact. It is conceded
and acknowledged that the only notices served by
plaintiff prior to suit were those her atforney de-
livered to the Risk Management Department at Val-
ley Medical. It is conceded and acknowledged that
these notices were not received by, and that
plaintiff did not request their forwarding to, any of-
ficer or staff member of the County or its board of
supervisors. However it is also conceded and ac-
knowledged that the Risk Management Department,
to which the notice was delivered, is the county
agency directly responsible for the investigation,
management, and settlement (or recommendation of
settlement) of claims. It is conceded that no written
notice was given to plaintiff of any deficiencies in
the claims. The question is whether, on these undis-
puted facts, defendant was entitled to judgment as a
matter of law.

I. Substantial Compliance

Government Code sections 810 through 996.6
comprehensively govem the civil liability of state
public entities.F Section 905 requires that, with
certain exceptions not relevant here, “all claims for
money or damages against local public entities”
must be “presented in accordance with Chapter 1
(commencing with Section 900) and Chapter 2
(commencing with Section 910)” of the code. “
‘Local public entity’ ” includes, for these purposes,
“a county, city, district, public authority, public
agency, and any other political subdivision or pub-
lic corporation in the State.” ( § 900.4.) Section 915
provides that a claim against a local public entity is
presented in accordance with the act if it is (1) de-
livered to the local entity's clerk, secretary or audit-
or; (2) mailed to the entity's clerk, secretary, audit-
or, or to its governing body at its principal office;
or (3) actually received by the entity's clerk, secret-
ary, auditor or board.™*

[2] The purpose of requiring advance notice of
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the claim is “ ‘to provide the public entity sufficient
information to enable it to adequately investigate
claims and to settle them, if appropriate, without
the expense of litigation.” ” (Stockett v. Association
of California Water Agencies Joint Powers Ins. Au-
thority (2004) 34 Cal4th 441, 446, 20 Cal.Rptr.3d
176, 99 P.3d 500, quoting City of San Jose v. Su-
perior Court (1974) 12 Cal3d 447, 455, 115
Cal.Rptr. 797, 525 P.2d 701.) Additional purposes
include “inform[ing] the public entity of potential
liability so it can better prepare for the upcoming
fiscal year” (Munoz, supra, 33 Cal.App.dth 1767,
1776, 39 Cal.Rptr.2d 860) and “provid[ing] an op-
portunity to the public entity to quickly rectify a
dangerous condition” (San Diego Unified Port Dist.
v. Superior Court (1988) 197 Cal.App.3d 843, 847,
243 Cal.Rptr. 163).

[3][4][5] The claim Tequirement is not designed
to “eliminate meritorious actions” (Stockett v. Asso-
ciation of California Water Agencies Joint Powers
Ins. Authority, supra, 34 Cal4th 441, 446, 20
Cal.Rptr.3d 176, 99 P.3d 500, citing Blair v. Super-
ior Court (1990) 218 Cal.App.3d 221, 225, 267
Cal.Rptr. 13), and “ ‘should not be applied to snare
the unwary where its purpose has been satisfied’ ” (
ibid, quoting Elias v. San Bernardino County
Flood Control Dist. (1977) 68 Cal.App.3d 70, 74,
135 CalRptr. 621 (Elias )). Consistent with these
principles, California courts have, for nearly 80
years, applied a rule of substantial compliance to
determine whether a plaintiff has satisfied the re-
quirements of the act, its predecessors, or similar
requirements in local charters or codes.™ Under
that rule, a claim may be deemed sufficient “if it
substantially complies with all of the statutory re-
quirements for [a] valid claim even though it is
technically deficient in one or more particulars.” (
Santee v. Santa Clara County Office of Education
(1990) 220 Cal.App.3d 702, 713, 269 CalRptr.
605.) “The doctrine is based on the premise that
substantial compliance fulfills the purpose of the
claims statutes, namely, to give the public entity
timely notice of the nature of the claim so that it
may investigate and settle those having merit

without litigation.” (/bid.; see City of San Jose v.
Superior Court, supra, 12 Cal.3d 447, 455-457,
115 Cal.Rptr. 797, 525 P.2d 701; Phillips v. Desert
Hospital Dist., supra, 49 Cal3d 699, 707, 263
Cal.Rptr. 119, 780 P.2d 349.) The basic principle is
that if a claim is sufficient to fulfill the statute's
purposes, and its deficiencies inflict no harm on the
defendant, the statute will not be applied to impose
a forfeiture of the plaintiff's cause of action. (See
Carlino v. Los Angeles County Flood Control Dist.,
supra, 10 Cal.App.4th 1526, 1534, 13 Cal.Rptr.2d
437 [“If a claim satisfies the purposes of the claims
statutes without prejudice to the government, sub-
stantial compliance will be found.”].)

*6 [6] The defect here, which formed the basis
for the order granting summary judgment, was that
plaintiff failed to deliver her notice of claim to one
of the persons designated in section 915, ie., the
“clerk, secretary, auditor” of the county, or to mail
the notice to one of these designated recipients or to
the county's “governing body at its principal of-
fice.” ( § 915, subd. (a)(2).) Nor, according to the
county, was her claim “actually received” by any of
the specified recipients. ( § 915, subd. (e)(1).} In-
stead plaintiff delivered her claim to the Risk Man-
agement Department at Valley Medical, where it
was manifestly received by a claims adjuster, who
contacted plaintiffs counsel, acknowledged receipt
of the claim, named a deputy city attorney to whom
the case had been assigned, and ruminated about
potential defenses to the claim.

In Jamison v. State of California (1973) 31
Cal.App.3d 513, 107 Cal.Rptr. 496 (Jamison ), the
court held that a plaintiff substantially complied
with the statute by delivering a claim fo the state
department whose employee was alleged to have
negligently injured the plaintiff. The trial court had
granted judgment on the pleadings because the no-
tice should have been served on the State Board of
Control (now the Victim Compensation and Gov-
ernment Claims Board, see Stats.2000, ch. 1016).
The Court of Appeal reversed, holding that service
upon “any responsible official” of the defendant en-
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tity “is sufficient if the party served has the duty to
notify the statutory agent.” (Jamison, supra, 3]
Cal.App.3d at p. 517, 107 Cal.Rptr. 496.) The no-
tice there had been served on “an officer or employ-
ee of the exact state agency which allegedly was re-
sponsible for the tort.” (/d. at p. 518, 107 Cal.Rptr.
496.) Under those circumstances, the court opined,
“it was incumbent upon the officer or employee
served to forward the claim immediately” to the
proper body, and “the party served had a duty to do
s0.” (Ibid) Although the record was silent as to
“actual receipt” of the notice, the court concluded,
“it should have been” received. ([bid.)

The Jamison court acknowledged that most ex-
tant decisions on the question of substantial compli-
ance involved defects in “the integrity of the claim
itself—the form of the claim—as distinguished
from the method of its presentment—the filing. ” (
Jamison, supra, 31 Cal.App.3d at p. 516, 107
Cal.Rptr. 496.) The court also acknowledged two
cases in which presentment to a person not desig-
nated in the statute was held not to comply with the
claim requirement. (/bid, citing Redwood v. State
of California (1960) 177 Cal.App.2d 501, 504, 2
Cal.Rptr. 174, and Jackson v. Board of Education
(1967) 250 Cal.App.2d 856, 858-860, 58 Cal.Rptr.
763.) BN However the court cited two other cases
in which defects in presentment were held not to
bar a finding of substantial compliance. In Perers v.
City and County of San Francisco (1953) 41 Cal.2d
419, 260 P.2d 55, the plaintiff's attorney delivered a
signed but unverified copy of her claim to the mu-
nicipal clerk, who endorsed and returned it while
retaining an unsigned and unverified copy. The at-
torney delivered the signed and verified original to
the city controller. The governing statute required
that a verified claim be presented to the clerk. The
court held that although the plaintiff “should have
filed the signed original of the claim with the
clerk,” her failure to do so did not “defeat her right
to recover.” (Jd at p. 426, 260 P.2d 55.) The court
“assumed” for purposes of its analysis “that filing
the claim with the city controller did not of itself”
meet the statutory purpose and thus constitute sub-

stantial compliance. It did not decide the question,
however, because it found substantial compliance
in filing the unsigned copy with the clerk while no-
tifying him that the original had been filed with the
controller. (/4. at p. 426, 260 P.2d 55.) The court
found it significant that “both the original and the
copy reached the city attorney's office within the
time prescribed by the statute for filing claims.” (
Ibid., italics added.)

*7 The Jamison court found a second example
of substantially compliant presentment in /nsolo v.
Imperial Irr. Dist. (1956) 147 Cal.App.2d 172, 305
P.2d 176. That was an action arising from a nuis-
ance, in which the trial court entered a nonsuit on
the ground that the plaintiff had not complied with
a claims statute requiring service on the secretary of
the defendant water district. The plaintiff's attorney
had mailed the claim to the district's headquarters,
where a mail clerk opened it and signed a return re-
ceipt. (Jd at p. 174, 305 P.2d 176.) 1t was then giv-
en to the business manager, who later reported that
he had given or sent it to the district secretary. (
Ibid) The district originally admitted that the
plaintiff had complied with the claims requirement,
but subsequently amended its answer to deny prop-
er presentment. (/bid.) The reviewing court held
that the plaintiff's actions constituted substantial
compliance. (/d at p. 175, 305 P.2d 176.)

Courts in other jurisdictions have found sub-
stantial compliance with claims statutes, despite de-
fective presentment, where the recipient is directly
involved in the handling or defense of claims
against the defendant entity. Two of these decisions
were cited in Jamison, supra, 31 Cal.App.3d at p.
517, 107 Cal.Rptr. 496. In Galbreath v. City of In-
dianapolis (1970) 255 N.E.2d 225, 253 Ind. 472,
the plaintiff had failed to serve a notice on the city
mayor or clerk, as the statute required, but instead
gave it to the city's legal department, with whom
her husband thereafter exchanged a series of com-
munications. The Indiana Supreme Court rejected a
proposed distinction, for substantial compliance
purposes, “between compliance with the statute as

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://web2.westlaw.com/print/printstream.aspx ?prit=HTMLE&vr=2.0&destination=atp&m... 7/1/2011



Page 9 of 17

Page 9
—- CalRptr.3d —--, 2011 WL 2041825 (Cal.App. 6 Dist.), 11 Cal. Daily Op. Serv. 6443, 2011 Daily Journal D.A.R.

7673
(Cite as: 2011 WL 2041825 (Cal. App. 6 Dist.))

it relates to the form and content of the notice itself
and compliance as it relates to notice to the proper
officials.” (/d. at pp. 228-229.) The court noted that
the duties of the city attorney included managing all
litigation and reporting to the mayor. (/d. at p. 229.)
He was thus “the mayor's agent under the notice
statute.” (Jd. at p. 229.) Similarly, in Stone v. Dis-
trict of Columbia (1956) 237 F.2d 28, 29-30, 99
U.S.App.D.C. 32, the court concluded that notice to
the District of Columbia's corporate counsel sub-
stantially complied with a statute requiring notice
to the district's commissioners: “ ‘To insist that the
notice must be addressed to the Commissioners,
and to rule out as insufficient a notice addressed to
their Counsel, to whom Congress has delegated the
responsibility for defending the District against
suit, seems to us most unreasonable. Congress
could hardly have intended that failure to observe
such an idle formality should cause a claimant to be
denied his day in court....” ”

These holdings have been followed in the juris-
dictions where they were rendered. (See Shelyn v.
District of Columbia (D.C.App.1978) 392 A.2d
1008 [notice requirement satisfied by letter copied
to assistant district counsel, together with other
communications with affected public officials];
Coghill v. Badger (Ind.App.1981) 418 N.E.2d
1201, 1206, fn. 3 [but for fatal defects in substance,
notice served on agency's claims adjuster would
presumably have constituted substantial compli-
ance; adjuster “appear[ed] to qualify as an agent” of
the agency].) Meanwhile courts in at least two other
jurisdictions have reached similar results. In Webb
v. Highway Div. of Oregon State Dept. of Transp.
(1982) 652 P.2d 783, 784, 293 Or. 645, the Oregon
Supreme Court held that the plaintiff substantially
complied with a requirement of notice to the state
attorney general by sending notice to an employee
of the state department of justice who had
“authority to investigate tort claims and make set-
tlements.” In Hawkeye Bank v. State (Towa 1994)
515 N.W.2d 348, 350, a notice of claim submitted
in part to an assistant attorney general handling the
defense of the case was held sufficient.™’

*8 [7] Nor does Jamison stand alone among
modem California cases in finding substantial com-
pliance despite a defect in the presentment of a
claim. In Elias, supra, 68 Cal.App.3d 70, 135
Cal.Rptr. 621, the plaintiff was injured by an al-
legedly dangerous condition on what he thought
was a county road. He duly served notice on the
county, but the road turned out to be owned by a
local flood control district. The court reasoned that
although the district was a separate entity from the
county, the county board of supervisors and all
county officers were “ex officio the beard of super-
visors and officers of the District and as such
[welre empowered to perform the same duties for
the District as they perform for the county.” (/d. at
p. 75, 135 CalRptr. 621.) The board also had the
duty to “review and act upon all claims whether
they be addressed to the county or to the District.” (
Ibid) Therefore the claim was “deemed to have
been presented to the board of supervisors as the
governing body of the District.” (/bid) To similar
effect is Carlino v. Los Angeles County Flood Con-
trol Dist., supra, 10 Cal.App.4th 1526, 1533-1535,
13 Cal.Rptr.2d 437, which held that the plaintiff
stated a prima facie case of substantial compliance
by alleging that the county board of supervisors, on
which a notice of claim was served, was the proper
body for delivery of claim against a flood control
district.F™®

[8] We believe these cases stand for a sound
principle, which is that a claim may substantially
comply with the act, notwithstanding failure to de-
liver or mail it to one of the specified recipients, if
it is given to a person or department whose func-
tions include the management or defense of claims
against the defendant entity. Here the notice was
served on the Risk Management Department,
which—according to evidence presented by
plaintiff without objection—is “responsible for pre-
venting, eliminating, reducing, or transferring the
County risks where ever possible and for properly
funding remaining risks through insurance or self-
funding, except for personne! benefits and workers'
compensation.” Employees of that department are
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charged with the overall management of claims
against the county, its transit district, and Valley
Medical Center.

Further militating in plaintiff's favor is the fact
that her claim was promptly communicated to the
office of County Counsel. As previously noted, the
court in Peters v. City and County of San Fran-
cisco, supra, 41 Cal2d 419, 260 P.2d 55, found it
significant that the plaintiffs claim documents
“reached the city attorney's office within the time
prescribed by the statute for filing claims.” (/d. at p.
426, 260 P.2d 55.) Such a view is consistent with
the duties and functions of the county attorney's of-
fice, which include to “defend or prosecute all civil
actions and proceedings in which the county or any
of its officers is concerned or is a party in his or her
official capacity,” and generally to defend “any ac-
tion or proceeding brought against an officer, em-
ployee, or servant of the county.” (§ 26529, subd.
(a).)

*9 It is thus apparent that plaintiff's notice of
claim immediately reached the county departments
to which it would inevitably have been referred had
plaintiff strictly complied with the letter of the stat-
ute. Given this fact it is difficult to imagine how her
failure to do so could have had any tendency to de-
feat the statutory purpose. It is of course theoretic-
ally possible, if difficult to imagine, that present-
ment to an entity's claims department might some-
how interfere with the entity's investigation, settle-
ment, or defense of a claim. But that is no reason to
categorically deny relief based on an absence of
strict compliance. It is always open to the defendant
entity to show that it has in fact been prejudiced by
a departure from the terms of the act, and upon such
a showing a claim of substantial compliance must
fail. (See Carlino v. Los Angeles County Flood
Control Dist., supra, 10 Cal.App.4th at p. 1534, 13
Cal.Rptr.2d 437.) No such showing was made or at-
tempted here. Accordingly, plaintiff's delivery and
mailing of her claim to the county's Risk Manage-
ment Department constituted substantial compli-
ance with the government claims act.

L. Competing Authorities

County cites several cases giving a narrow ap-
plication to the doctrine of substantial compliance
with respect to the presentment of govermment
claims. County particularly emphasizes Del Real v.
City of Riverside (2002) 95 Cal. App.4th 761, 770,
115 Cal.Rptr.2d 705 (Del Real ), because in that de-
cision Jamison was repudiated by a later panel of
the same court that rendered it. To the extent these
cases are apposite, however, we find ourselves un-
able to adhere to their reasoning.

In Del Real the plaintiff alleged that she had
been injured in a collision with a car operated by a

" police officer employed by the defendant city. Four

months after the collision her attorney wrote to the
officer requesting information about the accident
and any insurance that might cover it. Nine days
later the city attorney replied, stating that the of-
ficer “was represented by that office” and that all
further communication with him should take place
through that office. (Del Real, supra, 95
Cal.App.4th at p. 764, 115 CalRptr.2d 705.) Two
days before the anniversary of the collision, the
plaintiff filed suit against the city. The trial court
granted summary judgment based on noncompli-
ance with the claims statute. As pertinent here, the
plaintiff's argument on appeal was that her letter to
the police officer constituted substantial compli-
ance with the claims requirement. In rejecting this
contention the court had “little doubt that the letter
failed to substantially comply with the claims filing
requirements.” (/d. at p. 769, 115 Cal.Rpfr.2d 705.)
Throughout the opinion the court emphasized the
letter's grave deficiencies in content. (See id at p.
769, 115 Cal.Rptr.2d 705 [letter bore “little or no
resemblance to a government tort claim”]; id at p.
770, 115 Cal.Rptr.2d 705 [letter was “not reason-
ably interpreted to communicate that Del Real was
attempting to file a valid claim,” but merely indic-
ated that her attorney was “evaluating the matter”};
ibid. [“questionable” whether letter “was identifi-
able as a claim™}.)

*10 Arguably these deficiencies alone would
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have sustained the judgment. But the court also
found the claim fatally deficient because (1) it “was
not directed to the public entity but to [the officer]
personally” and (2) there was “no evidence ... that
the letter was actually received by the City clerk,
secretary, auditor or governing body....” (Del Real,
supra, 95 Cal.App.4th at p. 770, 115 Cal.Rptr.2d
705.) The plaintiff cited Jamison, supra, 31
Cal.App.3d 513, 107 Cal.Rptr. 496, for a contrary
result, but the court disposed of that case in two
cryptic sentences: “[W]e have reconsidered our
earlier decision in Jamison and, as did the court in
Life v. County of Los Angeles [ (1991) 1227
Cal.App.3d [894,] 900-901 [278 Cal.Rptr. 196] [ (
Life ) ], we find that it is at odds with section 915,
subdivision (c) [see now § 915, subd. (e)(1) ]. We
therefore decline to follow it.” (/bid.)

The Del Real court did not explain its repudi-
ation of Jamison other than to cite Life, supra, 227
Cal.App.3d 894, 278 Cal.Rptr. 196. The court there
held that service of a claim on a county's legal de-
partment did not constitute substantial compliance
in the absence of evidence that the claim was “
‘actually received by the clerk, secretary, auditor or
board of the local public entity, ..., within the time
prescribed for presentation thereof.’ » (/d. at p.
900, 278 Cal.Rptr. 196, quoting former § 915, subd.
(c); see now § 915, subd. (e)(1); original italics.)
The legal premise for this view was that
“substantial compliance under the statute demands
that the misdirected claim be ‘actually received’ by
the appropriate person or board.” (/d. at p. 901, 278
Cal.Rptr. 196.) The court did not explain exactly
what it took this supposed requirement to mean.
However it held the plaintiff's claim fatally defect-
ive because there was “no evidence to show that
[his] ‘claim actually reached the appropriate offi-
cials or board.” (/d. at p. 900, 278 Cal.Rptr. 196.)

We find this approach unsound for three inter-
related reasons: (1) Without explanation or analys-
is, it treats a remedial, permissive provision of the
statute as a mandatory limitation on the right gran-
ted; (2) it mistakes the fundamental nature of the

substantial compliance doctrine and, in defiance of
some 80 years of precedent, effectively precludes
its operation in the government claims setting; and
(3) it posits a plain statutory meaning which proves
illusory under scrutiny.

The supposed requirement of actual receipt, on
which the court's entire analysis rests, is drawn
from the statutory proviso that a claim “shall be
deemed to have been presented in compliance with
this section even though it is not delivered or
mailed as provided in this section™ if the claim “is’
actually received by the clerk, secretary, auditor or
board of the Jocal public entity...” ( § 915, subd. (e)
& (e)(1); see Life, supra, 227 Cal.App.3d at p. 899,
278 Cal.Rptr. 196, quoting former § 915, subd. (c).)
This provision does not by its terms require actual
receipt. Rather it permits actual receipt to substitute
for the prescribed modes of presentment. It is un-
questionably remedial in character, its purpose be-
ing to ameliorate the harsh effects that would other-
wise flow from those more specific prescriptions.

*11 As a remedial statute, the cited provision
should be broadly construed. (Standard Microsys-
tems v. Winbond Electronics Corp. (2009) 179
Cal.App.4th 868, 894-895, 102 CalRptr.3d 140.)
The Life court read this permissive provision as
mandatory, and indeed applied it to impose a pro-
cedural forfeiture, even though statutes inflicting
such a result are to be narrowly construed. (/d. at
pp. 889, 894, 278 Cal.Rptr. 196.) The court thus
turned the cited provision on its head in several dif-
ferent respects.

The court also turned the doctrine of substan-
tial compliance on its head by basing the scope of
its application on a strict reading of the statute.
That treatment is reflected in the court's references
to “the substantial compliance doctrine as codified
in section 915, subdivision (c)” and to “substantial
compliance under the statute. > (Life, supra, 227
Cal.App.3d at p. 901, 278 CalRptr. 196, italics ad-
ded.) These constructions betray a basic misunder-
standing of the doctrine of substantial compliance,
which can only come into play when statutory re-
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quirements have not been strictly or fully satisfied.
(See Loehr v. Ventura County Community College
Dist. (1983) 147 CalApp.3d 1071, 1083, 195
CalRptr. 576, italics added [“Where there has been
an attempt to comply but the compliance is defect-
ive, the test of substantial compliance controls.”];
Santee v. Santa Clara County Office of Education,
supra, 220 Cal.App.3d 702, 713, 269 Cal.Rptr. 605
[under doctrine, claim may be valid “even though it
is technically deficient in one or more particulars”];
Am.Jur.2d (2011) Municipal Corporations, § 608,
p. 727, italics added, fn. omitted [“Substantial com-
pliance means that the notice has been given in a
way that, although technically defective, substan-
tially satisfies the purposes for which notices of
claim are required.”], paraphrasing Lebron v. Sanc-
hez (2009) 970 A.2d 399, 406, 407 N.J.Super. 204;
italics added.)

[9] The gist of the substantial compliance doc-
trine is that in appropriate cases courts will look
beyond the terms of a statute to consult its underly-
ing purpose, particularly where strict adherence
will result in the loss of important rights. By requir-
ing a plaintiff to bring his or her compliance
squarely within the terms of the governing statute,
without regard to its purpose, the court in Life ef-
fectively held the doctrine of substantial compli-
ance inapplicable to the presentment of government
claims. By doing so, it repudiated not only Jamison
but at least 80 years of California precedent, not to
mention the sister-state authorities discussed above.

The decision in Life was followed, and its mis-
conceptions echoed, in Munoz v. State of Califor-
nia, supra, 33 CalApp4th 1767, 1776, 39
Cal.Rptr.2d 860, where an application to present a
late claim was mailed to a correctional institution
rather than the State Board of Control. The claim
was ultimately received by the Board of Control,
but beyond the deadline for presentation. The court
held it fatally defective, stating, “Substantial com-
pliance under Government Code section 915, subdi-
vision (c) demands the misdirected claim be
‘actually received’ by the appropriate person or

board within the time prescribed for presentation
thereof.” (Id at p. 1780, 39 Cal.Rptr.2d 860, citing
Life, supra, 227 Cal.App.3d at pp. 900-901, 278
Cal.Rptr. 196; italics added.) The court made no at-
tempt to reconcile this reasoning with its statement
earlier in the opinion that “[t]he old doctrine of
strict and literal compliance, with its attendant
harsh and unfair results, has disappeared from Cali-
fornia law.” (/d at p. 1778, 39 Cal.Rptr.2d 860, cit-
ing Cruise v. City & County of San Francisco
(1951) 101 Cal.App.2d 558, 562-563, 225 P.2d
988.) In fact it appears that Munoz, Life, and Del
Real represent an attempt to resurrect that old doc-
trine.

*12 Defendant also cites Westcon Const. Corp.
v. County of Sacramento (2007) 152 Cal.App.4th
183, 61 Cal.Rptr.3d 89 ( Westcon ), in which a con-
tractor was held not to have substantially complied
with the statute by giving materials, later cited as a
claim, to a city engineer. But the court there did not
purport to rely on a rigid reading of the statute. In-
stead it found “no evidence” to support the con-
tractor’s assertions that the engineer had notified the
board of supervisors of the claim, or that he was a
“responsible officer of the County” such that he
could be expected to do so. (/d at pp. 201-202, 61
Cal.Rptr.3d 89.) The court did not repudiate Jamis-
on, but distinguished it and Elias on the ground that
the claims in those cases had been “served on the
proper officer of the wrong agency, but an agency
nevertheless closely related to the correct agency.”
(Ibid) The court rejected the idea that simply
presenting a claim to the government employee
with whom the plaintiff was most directly involved
would be sufficient: “As is often the case, the indi-
vidual known to the claimant may be the very per-
son who committed the wrongdoing that is the sub-
ject of the claim. This may be the last person who
would want to pass a claim on to his or her employ-
er. Thus, giving notice to a subordinate employee
may not assure that the public entity has an oppor-
tunity to review the claim before suit is filed.” (Jd
at pp. 200-201, 61 Cal.Rptr.3d 89.) The evidence
there did not show that the responsible agency had
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received actual notice. (/d. at p. 201, 61 Cal.Rptr.3d
89.) The court also emphasized that the claim soun-
ded in contract, observing that “those who do busi-
ness with public entities must know the ground
rules,” and that “[t}he contractor may not sit on its
rights until memories become stale or witnesses
disappear.” (Id at p. 203, 61 CalRptr.3d 89.) The
claimarit there had not only failed to adhere to the
requirements of the claims act but had failed to act
appropriately until “long after the dust had settled,”
by which time it was “simply too late to reopen the
matter.” (/bid.}

The Westcon decision states a valid criticism of
the holding in Jamison —without, however, repudi-
ating the basic principle the Jamison court sought
to apply. The Jamison decision invites an interpret-
ation under which the presentment of a claim to any
public servant associated with the underlying sub-
ject matter is enough to substantially comply with
the statute. But as noted in Wesfcon, such a worker
may well be “the last person who would want to
pass a claim on to his or her employer,” since he or
his coworkers may be expressly or implicitly
charged with fault in the matter. For this reason we
have little doubt that if plaintiff had only commu-
nicated his claims to the two individual defendants
here, it could not be viewed as substantial compli-
ance without evidence that they actually and in fact
communicated those claims, within the statutory
period, to the statutory designees or, perhaps, to the
Risk Management Department. But here plaintiff
herself presented the claims to that depart-
ment—the very agency within the county respons-
ible for responding to claims. In contrast to Jamis-
on, this was a mode of notice that could be reason-
ably relied upon to, and that did in fact, impart ac-
tual knowledge of the claims to the persons re-
sponsible for addressing them. That it actually had
this effect is established by the actual communica-
tions from a county claims adjuster discussing the
merits of the claim and indicating that it had been
relayed to county counsel.

*13 Thus, while Jamison may indeed be open

to criticism, none of the reasons for that criticism
are present here. Equally if not more open to criti-
cism is the categorical treatment adopted in Life,
Munoz, and Del Real, which tortures statutory lan-
guage into an unrecognizable form and effectively
reads the settled doctrine of substantial compliance
out of California law, at least as applied in the
present setting. If Jamison stated too broad a rule
by suggesting that notice to any employee associ-
ated with an actionable incident constitutes notice
sufficient to satisfy the act, so too did Del Real,
Life, and Munoz go too far by suggesting that the
claim must in every case be placed in the hands of
one of the designated recipients. Here, the claim
was placed in the hands of an employee and depart-
ment whose very function was to evaluate and man-
age claims brought against County. Plaintiff's de-
parture from the prescribed procedure merely elim-
inated the preliminary step of placing the claim in
the hands of a higher level county functionary. To
accept County's argument would mark an unmistak-
able return to “[tJhe old doctrine of strict and literal
compliance, with its attendant harsh and unfair res-
ults.” (Munoz, supra, 33 Cal.App.4th at p. 1778, 39
Cal.Rpir.2d 860.) We will not willingly contribute
to such a return.

IV. The Nlusory Bright—Line Rule

As noted above we have a third objection to the
analysis in Life, on which Del Real and Munoz also
rest: It depends on the demonstrably false supposi-
tion that the language of section 915, subdivision
(e)(1) has a plain meaning and clear application. If
that were true it might at least support an inference
that the Legislature intended it as the complete and
exclusive expression of its will, since a strictly lit-
eral approach would then have the virtue of simpli-
city and predictability, whatever injustice it might
inflict. But in fact the supposed requirement en-
forced so rigidly by the court—that the claim be
“actually received by the clerk, secretary, auditor or
board” of the responsible local government body ( §
915, subd. (e)(1))—is fraught with latent ambigu-
ities and uncertainties of application.
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Defendant's motion for summary judgment il-
lustrates one of the difficulties in advocating that
the statute be applied with credulous literalism. To
establish that plaintiff had not complied with either
the prescribed forms of presentment or with section
915, subdivision (e)(1), the county asserted the fol-
lowing undisputed facts: “10. The Notice of Inten-
tion does not request that it be forwarded to the
Clerk of the Santa Clara County Board of Super-
visors (the ‘Board’). [f] 11. Neither Plaintiff nor
Plaintiffs counsel ever personally served, person-
ally presented, or mailed the Notice -of Intentien to
the Clerk of the Board [f] ... [f] 13. The Clerk of
the Board does not have any records of Plaintiff (or
anyone else) ever presenting a Notice of Intention,
a tort claim, or an application for leave to present a
late claim to its office. ” (Italics added.) In support
of the motion, County submitted a declaration from
Sharyn Schwab in which she described herself as
County's custodian of records, with responsibility
for “receiving, processing and filing claims, applic-
ations, permits, petitions, and appeals delivered to
the County of Santa Clara.” She declared that no
claims concemning plaintiff had been “delivered or
mailed to, or received by, the Clerk of the Santa
Clara County Board of Supervisors. ” (Italics ad-
ded.)

*14 The problem with this showing is that the
government claims act says nothing about present-
ing a claim to the “clerk of the board. It authorizes
presentment by three and only three means: (1) de-
livery “to the clerk, secretary or auditor” of a local
public entity ( § 915, subd. (a)(1)); (2) mailing “to
the clerk, secretary, auditor, or to the governing
body at its principal office” ( § 915, subd. (a)(2)); or
(3) actual receipt “by the clerk, secretary, auditor or
board of the local public entity” ( § 915, subd.
(e)(1)). These provisions on their face distinguish
between the “local public entity” and its “goveming
body,” meaning here, between the county and its
board of supervisors. Yet no attempt has been made
by County to show that the “Clerk of the Santa
Clara County Board of Supervisors” is, in fact or
law, the “clerk ... of the local public entity,” which

is to say, the clerk of the county or, more famil-
iarly, the county clerk. Indeed the contrary appea.rs
as a matter of law and fact.

A board of supervisors is conceptually and leg-
ally distinct from the county it governs. (See Cal.
Const., art. 11, § 1, subd. (b) [“The Legislature
shall provide for county powers, an elected county
sheriff, an elected district attorney, an elected as-
sessor, and an elected governing body in each
county.”]; id, art. 11, § 4, subd. (e) [county charter
is to provide for “{t]he powers and duties of gov-
eming bodies and all other county officers, and for
consolidation and segregation of county officers,
and for the manner of filling all vacancies occurring
therein”]; Gov.Code, §§ 23004, subd. (a)
[enumerating powers of county, including to “[s]ue
and be sued”], 23011 {“The name of a county des-
ignated in this chapter is its corporate name, and it
shall be designated thereby in amy action or pro-
ceeding touching its corporate rights, property, and
duties.”]; cf. § 25203 [county board of supervisors
“shall direct and control the conduct of litigation in
which the county, or any public entity of which the
board is the governing body, is a party”].) It fol-
lows that a reference to the “Clerk of the Board” is
not necessarily, or even apparently, a reference to
“the clerk ... of the local public entity.” ( § 915,
subd. (e)(1).)

Moreover it affirmatively appears that in Santa
Clara County, the clerk of the board is not in fact
the clerk of the county, since the county has another
officer designated “County Clerk—Recorder.” (See
<http:// www.sccgov.org/portal/site/rec/> (as of
May 25, 2011).) The title of this office more nearly
conforms to the claims act's description of the des-
ignated recipient than does “clerk of the board of
supervisors.” It is true that, in Santa Clara county,
the county clerk does not exercise the function of
receiving claims like plaintiff’s; rather it is the clerk
of the board who is described in public documents
as “receiv[ing] and process[ing] ... Claims against
the County.” (Santa Clara County Executive Office
of Budget and Analysis, County of Santa Clara, FY
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2009 County Government Handbook (Jan. 2009)
(County Government Handbook), p. 40; cf. id at p.
100101 [duties of County Clerk—Recorder].) ™°
But this local allocation of functions cannot change
the meaning of the statute, particularly under the
bright-line rule tacitly posited by the Life, Del Real,
and Munoz courts. Under that rule delivery to the
office designated by the county for these pur-
poses—the officer whose holder submitted the de-
claration on which County's motion depended—
would not comply, substantially or otherwise, with
the presentment requirement. The clerk of the board
simply is not “the clerk ... of the local public entity”
under any plain-meaning reading of section 915,
subdivision (e)(1). It thus appears that County itself
has taken liberties with the language of the statute
by treating the “clerk of the board” as if she were
the county clerk. No attempt is made to explain or
justify those liberties.

*15 We conclude that on the undisputed facts
before the trial court plaintiff substantially com-
plied with the presentment requirements of the gov-
ernment claims act. It follows that County had to
notify her in writing of the untimeliness of her
claim within 45 days, and of any other deficiencies
in her claim within 20 days, or the objections were
forfeited. (See §§ 910.8, 911, 911.3, 915.4.) In the
absence of such notification the claim must be
deemed to have been seasonably presented and
denied by operation of law, so as to pose no imped-
iment to the maintenance of this action.

DISPOSITION
The judgment is reversed.

WE CONCUR: PREMO and ELIA, JJ.

FN1. Except as otherwise specified, all
further statutory citations are to the Gov-
emment Code.

FN2. Although the complaint has never
been amended to name County as the prop-
er party defendant, both parties have
treated it as such. In effect they have

treated plaintiffs original designation of
Valley Medical as a misnomer and have ta-
citly substituted County in its place. We
will honor this de facto substitution. (See 4
Witkin, Cal. Procedure (5th ed. 2008)
Pleading, §§ 477, p. 605-606; 5 Witkin,
Cal. Procedure (5th ed. 2008) Pleading, §
1219, p. 654.)

FN3. Although courts have traditionally re-
ferred to the statutes involved here as “the

Tort Claims Act” (see Munoz v. State of

California (1995) 33 Cal.App4th 1767,
1776, 39 Cal.Rptr.2d 860 (Munoz ), Willi-
ams v. Horvarh (1976) 16 Cal.3d 834, 8§38,
129 Cal.Rptr. 453, 548 P.2d 1125), that is
a singularly inapt label. It is underinclusive
because the statutes are only partly con-
cerned with tort claims, and overinclusive
because they are concerned only with a
minority of tort claims, i.e., those against
state government entities. The statutes are
“more accurately described as a govern-
ment claims act.” (Baines Pickwick Lid v.
City of Los Angeles (1999) 72 Cal.App.4th
298, 304, 85 CalRptr.2d 74.) We will so
refer to them.

FN4. Section 915, as pertinent here,
provides: “(a) A claim, any amendment
thereto, or an application to the public en-
tity for leave to present a late claim shall
be presented to a local public entity by
either of the following means:

“(1) Delivering it to the clerk, secretary
or auditor thereof.

“(2) Mailing it to the clerk, secretary,
auditor, or to the govemning body at its
principal office.

“i - 110

“le) A claim, amendment or application
shall be deemed to have been presented
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in compliance with this section even
though it is not delivered or mailed as
provided in this section if, within the
time prescribed for presentation thereof,
any of the following apply:

“(1) It is actnally received by the clerk,
secretary, auditor or board of the local
public entity.”

FNS. The earliest reference we have found
to substantial compliance in the context of
a government claim requirement appears in
Uttley v. City of Santa Ana (1933) 136
Cal.App. 23, 25, 28 P.2d 377, where the
court wrote, “The general rule with respect
to this sort of notice of claim is that a sub-
stantial compliance with the provisions of
the statute is sufficient.” The deficiency
there was that the statute required the
plaintiff to provide her address, but her
claim instead gave her attorney's. The
court held this defect not fatal, because the
information provided was sufficient to ac-
complish the purpose of the statute. (/bid
) The claim was therefore sufficient “[iln
the absence of any showing that the [city]
was misled or prejudiced.” (/d. at p. 26, 28
P.2d 377)

FN6. In Jackson the court held that filing a
notice of claim with a municipal clerk did
not satisfy the requirement of presentation
to a board of education where the clerk
was not a subordinate officer of the board
and the notice contained no indication that
the board was charged with liability. This
is an unremarkable holding, since the no-
tice could not be expected to fulfill the
purposes of the claim requirement.

The Redwood decision is more troubling.
There a claim was held fatally deficient
for failure to “file[ ]” it “with ... the
Governor,” as the statute then required. (
I/d at p. 502, 2 Cal.Rptr. 174, citing

former § 1981 (repealed by Stats.1959,
ch. 1715, § 1)) The plaintiff had
“served” the claim on two alleged indi-
vidual tortfeasors and the State Board of
Control. (/d at p. 502, 2 Cal.Rptr. 174.)
The court acknowledged the potential
application of the substantial compliance
rule but manifestly rejected its applica-
tion even if, as the plaintiff argued, “the
filing of the claim with the Governor
could serve mo useful purpose.” (ld at
p. 504, 2 CalRptr. 174.) It effectively
adopted a rule of strict compliance inso-
far as the statute identified the person to
whom the claim must be presented. It
cited cases for the proposition that
“where the claims statute provides for
the person upon whom the claim is to be
served, that service upon another is in-
sufficient.” (J/d at pp. 503-504, 2
CalRptr. 174, citing Continental Insur-
ance Co. v. City of Los Angeles (1928)
92 Cal.App. 585, 268 P. 920, Douglass
v. City of Los Angeles (1936) 5 Cal.2d
123, 53 P.2d 353; Wilkes v. City and
County of San Francisco (1941) 44
Cal.App.2d 393, 112 P.2d 759.) The last
of these makes explicit what was impli-
cit in the other two: they rest upon the
proposition that the provisions of the
claims act “are mandatory and are fo be
strictly construed » (Wilkes v. City and
County of San Francisco, supra, at p.
397, 112 P.2d 759, italics added.) Few if
any recent decisions advert to that pro-
position. At least one case of comparable
vintage adopted the opposite view. (See
Los Angeles Brick & Clay Products Co.
v. City of Los Angeles (1943) 60
Cal.App.2d 478, 486, 141 P.2d 46
[charter requirement that claim be
presented to city prior to suit was “in
derogation of common right” and there-
fore had to be “strictly construed” in fa-
vor of plaintiff].)
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FN7. In some states the precise issue be- www.sccgov.org/SCC/docs County  Exec-
fore us cannot arise because the governing utive, Office of the (DEP) attachments
statute requires that notice of a claim TransitionDocument 010209V 1.pdf> (as
against a public entity be served on the of May 25, 2011).

state's, or entity's, risk management depart-
ment. (See, e.g., GaCode Ann., §

50-21-26(a)2); Wash. Rev.Code, § Cal.App. 6 Dist.,2011.

4.92.210(1).) Indeed this is essentially the DiCampli-Mintz v. County of Santa Clara

case in California with claims against the -— Cal.Rptr.3d ----, 2011 WL 2041825 (Cal.App. 6
state, which must be presented to the Vic- Dist.), 11 Cal. Daily Op. Serv. 6443, 2011 Daily
tim Compensation and Government Claims Journal D.A.R. 7673

Board ( § 915, subd. (b)), the agency

charged with the investigation, supervision END OF DOCUMENT

of defense, and approval or settlement, of
claims against the state. (See Cal. Admin.
Code, tit. 2, §§ 630—632.11.)

FN8. The outcome of these cases may
seem unremarkable, but in fact was hardly
foreordained. “Where a public officer is
declared by law by virtue of his office—ex
officio—to be also the incumbent of anoth-
er public office, the two offices are as dis-
tinct as though occupied by different per-
sons.” (Union Bank & Trust Co. of Los
Angeles v. Los Angeles County (1934) 2
Cal.App.2d 600, 608-609, 38 P.2d 442,
disapproved on another point in Minsky v.
City of Los Angeles (1974) 11 Cal3d 113,
123, fn. 15, 113 CalRptr. 102, 520 P.2d
726.) Service on a county clerk gua county
clerk may constitute service on the county
clerk in another capacity, and notice to a
county board may be deemed notice in an-
other capacity, if the recipient is in fact
acting in a dual capacity. (See Los Angeles
County v. Superior Court in and for Los
Angeles Counry (1941) 17 Cal.2d 707, 715,
112 P.2d 10.) In effect the Elias court held
that the clerk and board in such a situation
would be deemed to be acting in a dual ca-
pacity.

FN9. The cited document is available at
<http://

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://web2. . westlaw.com/print/printstream.aspx ?prit=HTMLE&vr=2.0&destination=atp&m... 7/1/2011



