
know exactly what they're going to say and we'll see that when they

testifY." (1 3RT 3688.) Appellant reiterated: ''I'd like an offer ofproof

because some areas can't be gone into." (13RT 3688.) The trial court

refused, and declared:

"Well, you'll have to be on your toes, Mr. Williams,
to object appropriately. And you can rest assured that I will  
scrutinize this testimony of victim impact very, very closely. 
But in fairness to both the District Attorney and to you here, I 
suggest that you may want to talk to your lawyer - not your 
lawyer but your advisory counsel generally about what type of 
evidence comes in under victim impact.

"I'm not going to conduct a lecture on that, but as you 
probably know, the United States Supreme Court - I'm sure 
your former lawyers have told you a little bit about this ­ 
outlined in the Tennessee case that there's certain types of 
evidence that can come in. And the District Attorney is going 
to have to live within the bounds of what comes in under 
those cases.

"And if at any time you are concerned about it, about a 
question that's asked, or you have some concern about what 
you should do, I suggest that you just hold up your hand for a 
moment. I'll stop the proceedings. You can meet and confer 
with your advisory counsel, then make appropriate objections 
you deem applicable to you, and I will  rule on them.

"Do you understand that?"

Appellant answered affirmatively. (1 3RT 3688-89.) He did not,

however, make objections or consult with his advisory counsel while victim

impact testimony was being rendered. Before any penalty phase evidence

was introduced, he told the court that he was disgusted with his legal
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counsel, did not want them in the courtroom, and would ask the court for

permission to call them on the telephone ifhe needed them. (14RT 3703-

04.) The record shows no such communication.

The prosecutor's opening statement provided no description of the

victim impact evidence he would offer. Yet immediately after opening

statements, the prosecutor presented testimony from Sergio Corrieo.

Sergio Corrieo testified that he had nine brothers and sisters prior to

the murders, six of whom lived in the Bay Area. Their mother was the one

that kept everybody together. They all congregated together during

holidays "mainly because of her." Their mother was also the caretaker of

his sister Gina, who had "some learning disabilities." (14RT 3717.) She

was also grandmother to "at least 37" children. (14 RT 3718.)

All ofthe surviving siblings helped clean their mother's house after

the killing. (l4RT 3717-18.) The house was then sold to keep the

restaurant open and to pay bills. (14 RT 3717.) No one in the family

replaced their mother as someone who kept the family together and

provided a place for holiday and birthday gatherings. (l4RT 3718.)

Sergio Corrieo and his sisters kept their mother's restaurant open for

a few months after her death. To do so, Sergio Corrieo "worked ten, 12

hours a day" at his own job before going to the restaurant to help clean up,

tend bar or wait tables. "Basically, I was putting in probably 17 to 18 hours
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a day just to keep it going long enough for us to sell it" and pay related

bills. (14RT 3719.) The family later found it impossible to keep the

restaurant open. (14RT 3719.)

Finally, the prosecutor noted Mr. Corrieo's guilt phase testimony

about his feelings about appellant when he encountered him at Folsom

Prison. He asked Mr. Corrieo, "do your feelings remain the sameT'

Corrieo answered affirmatively. Appellant declined to cross-examine

Corrieo in front of the jury. (14 RT 3720.)

After the close of evidence appellant moved to strike Corrieo's

testimony and restated his objection to Corrieo's testimony on federal and

state constitutional grounds, citing the Sixth Amendment right to a fair trial,

the Eighth Amendment right to a reliable verdict, and the right to due

process under the Fifth and Fourteenth Amendments and specific state

constitution provisions. (14 RT 3794-95.) He noted that other states have

limited victim impact evidence to that respecting the impact of the death

upon family members present at the crime scene. (14RT 3794.) He argued

that Corrieo's testimony was outside the scope of permissible victim impact

testimony and also specifically objected to "the testimony of Mr. Corrieo

regarding his desires as to the punishment." (14RT 3795.)

The prosecutor argued that Mr. Corrieo's testimony "was well-within
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the boundaries provided for such testimony." He denied that Mr. Corrieo

gave an opinion as to the appropriate penalty. "He testified as to motive

and bias regarding the defendant, which is entirely appropriate so that the

jury will recognize that, be reminded that they have a biased witness here

speaking, and be reminded of his bias that was evident in the guilt phase,

but he made no opinion regarding punishment, nor did I elicit one." (l4RT

3797-98 .)

The prosecutor did not say why he felt it appropriate to ensure that

the jury recognize and be reminded that Mr. Corrieo, his own witness, had a

"bias" against appellant, let alone why he wished to remind the jury that his

witness evinced "bias" previously.

Nevertheless, the trial court declared itself "satisfied' that Mr.

Corrieo's testimony "does not fall outside the scope of the appropriate

testimony." (l4RT 3804.)

Appellant later asked the trial court to give a special instruction

limiting the use of victim impact evidence in capital sentencing. 18 This

request brought the trial court to acknowledge its present inability to

detennine the proper scope of victim impact testimony. To quote:

18 Appellant's requested instruction is discussed in detail in Argument
VI, infra.

-114-



It's clear that we don't have a heck of a lot of law, you know, 
on impact witness statements. The cases that are coming out, 
by and large, from our Supreme Court, are older than the 
Payne vs. Tennessee case, which was in 1991. I may be off a 
little, but most of the dog gone cases that we have rulings on 
are beginning to mid to late eighties, and we don't have a lot 
of help on that that the Court's [sic] can give anybody on that. 

 But it seems to me on balance here that the proposed 
instruction Number 1 is faulty in many particulars, number 1, 
it is clearly argumentative.  Number 2, I am not at all certain 
that it doesn't misstate at least some of the indications that - 
as to the victim impact statement as defined by the United 
States Supreme Court. And, therefore, it will remain on the 
denial." (14RT 3808.)

B. The law: only limited quantities and types of victim impact 
evidence and arguments are expressly authorized by Payne 
and Penal Code section 1191.1

The United States Supreme Court majority opinion in Payne

summarizes the holding as follows:

We thus hold that if the State chooses to permit the admission 
of victim impact evidence and prosecutorial argument on that 
subject, the Eighth Amendment erects no per se bar. A State 
may legitimately conclude that evidence about the victim and 
about the impact of the murder on the victim's family is 
relevant to the jury's decision as to whether or not the death 
penalty should be imposed. There is no reason to treat such 
evidence differently than other relevant evidence is treated. 
(Payne v. Tennessee (1991) 501 U.S. 808,827, emphasis 
added.)

In so holding, the United States Supreme Court overruled its

decisions in Booth v. Maryland (1987) 482 U.S. 49, which created a per se

bar to victim impact evidence, and South Carolina v. Gathers (1989) 490
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U.S. 805, which prohibited prosecution argument on the subject.

In Payne, a mother and her three-year-old daughter were killed with

a butcher knife in the presence of the mother's two-year-old son, who

survived critical injuries suffered in the defendant's attack. The prosecution

presented the testimony of the boy's grandmother that the boy missed his

mother and sister, and argued, among other things, that he will never have

his "mother there to kiss him at night. His mother will never kiss him good

night or pat him as he goes off to bed, or hold him and sing him a lullaby."

(Payne, supra, 501 U.S. 808,816.)

The Payne court warned there are limits to victim impact evidence,

and observed that it would violate the federal constitutional guarantee to

due process of law to introduce victim impact evidence "that is so unduly

prejudicial that it renders the trial fundamentally unfair." (Payne, supra,

501 U.S. at p. 825.)

As made clear by Justice O'Connor in a concurring opinion joined

by Justices Kennedy and White, the absence of any due process violation in

Payne was established by the distinctly limited quantity of otherwise

irrelevant victim impact evidence presented in that case:

We do not hold today that victim impact evidence must be 
admitted, or even that it should be admitted. We hold merely 
that if a State decides to permit consideration of this evidence, 
"the Eighth Amendment erects no per se bar." Ante, at 827.
If, in a particular case, a witness' testimony or a prosecutor's 
remark so infects the sentencing proceeding as to render it
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fundamentally unfair, the defendant may seek appropriate 
reliefunder the Due Process Clause of  the Fourteenth 
Amendment.

That line was not crossed in this case. The State called as a 
witness Mary Zvolanek, Nicholas' grandmother. Her 
testimony was brief. She explained that Nicholas cried for his 
mother and baby sister and could not understand why they did 
not come home. I do not doubt that the jurors were moved by 
this testimony - who would not have been? But surely this 
brief statement did not inflame their passions more than did 
the facts of the crime: Charisse Christopher was stabbed 41 
times with a butcher knife and bled to death; her 2-year-old 
daughter Lacie was killed by repeated thrusts of that same 
knife; and 3-year-old Nicholas, despite stab wounds that 
penetrated completely through his body from front to back, 
survived - only to witness the brutal murders of his mother 
and baby sister. In light ofthe jury's unavoidable familiarity 
with the facts of Payne's vicious attack, I cannot conclude 
that the additional information provided by Mary Zvolanek's 
testimony deprived petitioner of due process. (Payne v. 
Tennessee, supra, 501 U.S. at pp. 831-832, emphasis added.)

Justice Souter's concurrence, joined by Justice Kennedy, added the

following warning to that written by Justice O'Connor: "Evidence about the

victim and survivors, and any jury argument predicated on it, can of course

be so inflammatory as to risk a verdict impermissibly based on passion, not

deliberation. [Citations.] With the command of due process before us, this

Court and the other courts of the state and federal systems will perform the

"duty to search for constitutional error with painstaking care," an obligation

"never more exacting than it is in a capital case." [Citation.] (Payne v.

Tennessee, supra, 501 U.S. at pp. 836-837.)
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Most notably, the only type of victim impact evidence addressed in

Payne was one witness's evidence describing the impact of the capital

crimes on a family member who was personally present during, and

immediately affected by, the capital murders.

California Penal Code section 1191.1 is consistent with Payne. It

provides in pertinent part that '"the next of kin of the victim if the victim has

died" may appear and testify "at the sentencing proceeding ...." While the

statute was clearly enacted, inter alia, to assist victims in obtaining

restitution and not merely to assist the court in assessing the proper

punishment, it should be noted that the statutory limitation on the type of

witness - that is, to '"the next of kin of the victim" - applies to the penalty

phase of a capital trial because, after all, the penalty phase is a '"sentencing

proceeding" and the statute does not exclude capital trials from its reach. 19

Further, the statute's description of a singular victim impact witness,

"or up to two of the victim's parents or guardians if the victim is a minor,"

appears to limit the prosecution to a single victim impact witness at penalty

phase, just as the Illinois Supreme Court interpreted the similar provisions

of the Illinois statute in People v. Hope (Ill. 1998) 702 N.E.2d 1282. To be

19 Cf., State v. Hill (S.C. 1998) 501 S.E.2d 122, 128, which concluded 
that the South Carolina statute authorizing victim impact statements at 
sentencing did not limit the scope of victim impact evidence in capital cases 
because the statute expressly "exclud[ed] any crime for which a sentence of 
death is sought. ..."
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sure, People v. Mackel (1990) 226 Cal.App.3d 581, 585-587, holds the

statute does not limit the number of persons who may send letters to the

court for consideration at sentencing, but letters to a judge in a noncapital

case are not comparable to the emotionally laden testimony of victim impact

witnesses at the penalty phase of a death penalty trial.

Other courts accept similar limitations as necessary to avoid

fundamental unfairness. As observed by the New Jersey Supreme Court in

New Jerseyv. Muhammad (N.J. 1996) 145 N.J. 23,54 [678 A.2d 164,180]:

The greater the number of survivors who are permitted to 
present victim impact evidence, the greater the potential for 
the victim impact evidence to unduly prejudice the jury 
against the defendant. Thus, absent special circumstances, we 
expect that the victim impact testimony of one survivor will 
be adequate to provide the jury with a glimpse of each 
victim's uniqueness as a human being and to help the jurors 
make an informed assessment of the defendant's moral 
culpability and blameworthiness.

In People v. Hope, supra, 702 N.E.2d 1282, the Illinois Supreme

Court interpreted the provisions of The Illinois Rights of Crime Victims and

Witnesses Act to limit victim impact testimony to "a single representative

who may be the spouse, parent, child or sibling of a person killed as a result

of a violent crime."

In State v. Mosley (Tex. 1998) 983 S.W.2d 249, the Court of

Criminal Appeals of Texas called upon trial courts to exercise discretion "in

permitting some evidence about the victim's character and the impact on
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others' lives while limiting the amount and scope of such testimony" (id. at

p. 262) and cautioned "that victim impact and character evidence may

become unfairly prejudicial through sheer volume." (ld. at p. 263.)

Similarly, in State v. Nesbit (Tenn. 1998) 978 S.W.2d 872, the

Tennessee Supreme Court held:

Generally, victim impact evidence should be limited to 
information designed to show those unique characteristics 
which provide a brief glimpse into the life of the individual 
who has been killed, the contemporaneous and prospective 
circumstances surrounding the individual's death, and how 
those circumstances financially, emotionally, psychologically 
or physically impacted upon members of the victim's 
immediate family. Of these types of proof, evidence regarding 
the emotional impact of the murder on the victim's family 
should be most closely scrutinized because it poses the 
greatest threat to due process and risk of undue prejudice, 
particularly if no proof is offered on the other types of victim 
impact. (Citations and footnote omitted.)

In State v. McKinney (Tenn. Crim. App. 2001) 2001 Tenn. Crim.

App. Lexis 230, a case involving the capital murder of a police officer in

which another officer testified as a victim impact witness, the Tennessee

Court of Criminal Appeals upheld such testimony despite the fact that the

testifying officer was not related to the victim, expressing its belief that the

Tennessee "statutory scheme [did not] limit[] or restrict[] the source of the

information about the personal characteristics of the victim to solely family

members or representatives ..." and that "the statutory amendment is
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permissive, not restrictive, in nature and does not ban co-workers or

employers, for instance, from offering testimony that provides a brief

'glimpse' of the victim's life."

In Louisiana, the prosecution is permitted to introduce victim impact

testimony in the form of general statements describing the victim's

qualities, but "detailed descriptions" and "specific examples" are

discouraged. (State v. Taylor (La. 1996) 669 So.2d 364, 372.) Even family

members are limited to general statements describing the impact of the

victim's death on their lives, and are not permitted to provide '''detailed

responses" or testifY to "particular aspects of their grief. ..." (Ibid.) Noting

that the Louisiana statute limits victim impact evidence to the "impact that

the death of the victim has had on family members ... ," the Louisiana

Supreme Court has held that no victim impact evidence is admissible

concerning neighbors, friends or other non-family members. (State v. Frost

(La. 1998) 727 So.2d 417, 429-430; State v. Wessinger (La. 1999) 736

So.2d 162.)

United States v. Glover (D. Kan. 1999) 43 F.Supp.2d 1217,

1235-1236, ruled that victim impact witnesses would be limited to

presenting "a quick glimpse of the [victim's] life ... ," including "a general

factual profile of the victim, [and] information about the victim's family,

employment, education and interests ... ;" it must "be factual, not
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emotional, and free of inflammatory comments or references." The court

further held that no victim impact witness may be permitted to testify "if the

witness is unable to control his or her emotions." (Id., at p. 1236.)

Some forms of family member testimony have been recognized as

unduly prejudicial under the Due Process Clause. "Comments about the

victim as a baby, his growing up and his parents' hopes for his future in no

way provide insight into the contemporaneous and prospective

circumstances surrounding his death; ... [but] address only the emotional

impact of the victim's death ... [and increase] the risk a defendant will be

deprived of Due Process." (Conover v. State (Okla. Cr. 1997) 933 P.2d 904,

921.)

In Cargle v. State (Okl.Cr.1995) 909 P.2d 806, 829-830, the

Oklahoma court also held it was error to admit testimony "portraying [the

decedent] as a cute child at age four ... ;" and "that he dressed up as Santa

Claus, saved the county thousands of dollars by a personal fundraising

effort, was a talented athlete and artist, and was thoughtful and considerate

to his family ...."

This court has not, as of the time of this writing, articulated similar

limits or guidelines on the admission and use of victim impact evidence. It

has construed Penal Code section 190.3, factor (a) ("circumstances of the

crime") to permit all that may be permitted under Payne. (People v. Fierro
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(1991) 1 Ca1.4th 173,235 [majority], 264 [Kennard, J. dissent)), and has yet

to find a violation of federal constitutional limits on the use of victim

impact evidence in any California capital case, although many have

included evidence more extensive than that which passed muster in Payne.

(See, e.g., People v. Taylor (2001)26 Ca1.4th 1155,1171-1172.)

C. The trial court denied appellant due process, a fair trial 
and reliability in the determination of his penalty, when 
it refused appellant's request for an offer of proof

Like other evidence that may be offered in favor of a death sentence,

victim impact evidence is subject to the notice requirement under section

190.3: "Except for evidence in proof of the offense or special circumstances

which subject a defendant to the death penalty, no evidence may be

presented by the prosecution in aggravation unless notice of the evidence to

be introduced has been given to the defendant within a reasonable period of

time as determined by the court, prior to trial." (§ 190.3, 4th par.; see

People v. Roldan (2005) 35 Cal.4th 646, 733.) This provision requires that

the defendant be given notice of the prosecution's intended aggravating

evidence before the cause is called for trial or as soon thereafter as the

prosecution learns of the existence of the evidence. (People v. Roldan,

supra, 35 Ca1.4th at p. 733.)
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Appellant's request for a specific offer of proof at the outset of the

penalty phase sought reasonable notice. In order to prepare to enter

appropriate objections and otherwise meet the evidence that was ultimately

adduced, he needed to know that Sergio Corrieo would be the victim-impact

witness and the topics on which he would be asked to testify. Telling the

defendant only that one or two members of the victims' family would testify

at the penalty phase is not, as a practical matter, sufficient to enable the

defendant to research the law as necessary to make appropriate objections,

let alone prepare to expose the factual issues such testimony may raise.

In light of the fact that the penalty phase trial was about to begin

when appellant made his objection, appellant's request for a specific offer

of proof was appropriate and should have been granted. (Cf. People v.

Benavidas (2005) 35 Ca1.4th 69, 107 [defendant not entitled to

"summation" of evidence to be offered by victim impact witnesses] .)

This court has required hearings outside the presence of the jury

when other types of potentially prejudicial evidence are challenged by the

defense. When the defendant objects to a prior conviction on constitutional

grounds, a hearing outside the presence of the jury is required by People v.

Coffey (1967) 67 Ca1.2d 204, 217. (See Curl v. Superior Court (1990) 51

Ca1.3d 1292,1296, mandating use of the procedures outlined in Coffey.)

When the issue is the voluntariness of a confession, a hearing outside the
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presence of the jury is required by People v. Jimenez (1978) 21 Cal.3d 595,

604,overruled on other grounds in People v. Cahill, supra, 5 Cal.4th 478,

509.

In this case, the trial court observed the complexity and novelty of

the victim impact evidence in explaining its inability to accept appellant's

proposed jury instruction, to wit:

"It's clear that we don't have a heck of a lot oflaw, you 
know, on impact witness statements. The cases that are 
coming out, by and large, are from our Supreme Court, are 
older than the Payne vs. Tennessee case, which was in 1991. 
I may be off a little, but most of the dog gone cases that we 
have rulings on are beginning to mid to late eighties, and we 
don't have a lot of help on that that the Court's [sic] can give 
anybody on that." (14RT 3808.)

In other states, the admissibility of the particular victim impact

evidence the prosecution wishes to offer is appropriately settled outside the

presence of the jury, so the defense cannot be prejudiced by improper

evidence and all counsel can address the legal issues in whatever depth may

be required. In Tennessee, Georgia, and Oklahoma, the prosecution is

required to notifY the trial court of its intention to introduce victim impact

evidence, and the trial court is then required to hold a hearing on its own

motion to determine if that evidence is admissible. (State v. Nesbit (Tenn.

1998) 798 S.W.2d 872, 891; Turner v. State (Ga. 1997) 486 S.E.2d 839,

841-842, adopting the procedures outlined in Livingston v. State (Ga. 1994)
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444 S.E.2d 748, 752; Cargle v. State (Okla.Crim.App. 1995) 909 P.2d 806,

828.)

Other states likewise require pretrial disclosure, pretrial hearings, or

both, either on the court's own motion or on request, to give the defense at

least some advance notice of the proposed evidence.

In New Jersey, the prosecution must provide the defense with the

names of the proposed victim impact witnesses it plans to call, and trial

courts are directed to "conduct a hearing, outside the presence of the jury, to

make a preliminary determination of the State's proffered victim impact

evidence" before a family member is allowed to make a victim impact

statement for the jury. (State v. Muhammad (N.J. 1996) 678 A.2d 164,

180.) "At the hearing, the court should also inform the witnesses that they

will not be allowed to testifY if they cannot control their emotions and

remind them that the court will not permit them to testifY about their

opinions of the crime, the defendant, or the appropriate punishment." (Ibid.)

In Louisiana, "the defense, upon request, is entitled to notice of the

particular victim impact evidence sought to be introduced by the prosecutor

and to a pretrial determination of the admissibility of that evidence." (State

v. Bernard (La. 1992) 608 So.2d 966, 973.) In Pennsy lvania, the

prosecution is required to give the defense "pretrial notice limited to a list of

potential witnesses and a brief outline of their proffered testimony."
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(Commonwealth v. Natividad (Pa. 2001) 773 A.2d 167, 178, 180.)

One Oklahoma case involved inadequate pretrial disclosure nearly

identical to that which occurred in this case. In Ledbetter v. State

(Okla.Crim.App. 1997) 933 P.2d 880, 894, the only indication that a victim

impact statement would be introduced was the statement of the victim 's

brother that he would testifY about "the impact her death has had on him

and her family." The court declined to establish a bright-line rule for how

much specificity must be contained within a victim impact statement,

noting only that, "It is sufficient to observe that the notice in the case sub

judice did not provide adequate detail."

Many federal courts trying cases under the federal death penalty law

have directed the prosecution to make disclosures like those requested by

appellant here. See, e.g., United States v. Cheever (D. Kan. 2006) 2006

U.S. Dist. LEXIS 14107,22-23; United States v. Taylor (N.D. Ind. 2004)

316 F. Supp. 2d 730, 743 [directing government to provide additional notice

regarding "who will offer victim impact evidence, the relation the witness is

to the victim, the form oftestimony (i.e., written or oral statement) and a

summary of the anticipated testimony"]; United States v. Llera Plaza (E.D.

Pa. 2001) 179 F. Supp. 2d 464, 475 [ordering government to submit an

outline of its proposed victim impact testimony]; United States v. Cooper

(D.D.C. 2000) 91 F. Supp. 2d 90, III [ordering government to amend
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notice "to include more specific information concerning the extent and

scope of the injuries and loss suffered by each victim, his or her family

members, and other relevant individuals, and as to each victim's personal

characteristics' that the government intends to prove. "].)

"[T]hese cases represent a reasonable accommodation of the

defendant's right to prepare his defense and the government's right not to be

subjected to broad discovery in a criminal case. United States v. Cheever,

supra, 2006 U.S. Dist. LEXIS 14107,23.) Detailed pretrial disclosure and

a pretrial hearing to determine the admissibility of victim impact evidence is

necessary to protect the defendant's due process right to adequate notice

(U.S. Const., Amend. 14; Cal. Const., art. I, §§ 7 and 15; Mullane v.

Central Hanover Bank & Trust Co. (1950) 339 U.S. 306, 313 [94 L.Ed.2d

865, 70 S.Ct. 652]; see Commonwealth v. Natividad, supra, 773 A.2d at p.

178), his due process right to a fair trial (U.S. Const., Amend. 14; Cal.

Const., art. I, §§ 7 and 15; In re Murchison (1955) 349 U.S. 133,136 [99

L.Ed. 942, 75 S.Ct. 623]; see State v. Muhammad, supra, 678 A.2d at p.

179), and his Eighth Amendment right to a fair and reliable capital penalty

trial (Johnson v. Mississippi (1988) 486 U.S. 578,584 [l00 L.Ed.2d 575,

108 S.Ct. 1981].)
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D. The trial court should have granted appellant's motion
to strike Mr. Corrieo's testimony due to the lack of 
appropriate notice of the facts asserted, the inadmissibility 
of the opinion testimony he offered, and the prosecutor's 
explanation for eliciting inadmissible opinion

In Booth v. Maryland, supra, 482 U.S. 496, 502-503,508-509, the

United States Supreme Court held that it was error to admit evidence of the

opinions held by murder victim's relatives on three topics - the crime, the

defendant, and the appropriate sentence. The admission of such opinions,

the Court held, is clearly inconsistent with the reasoned decision-making

required in capital cases and hence violates the Eighth Amendment to the

Constitution of the United States. This portion of Booth was not overruled

by Payne and remains good law today. (Payne v. Tennessee, supra, 501 U.S.

at p. 830, fn. 2; Hain v. Gibson (10th Cir. 2002) 287 F 3d 1224, 1238-

1239; State v. Bjorklund (Neb. 2000) 604 N.W.2d 169,214; State v.

Bernard (La. 1992) 608 So.2d 966,971-972.)

Admission of Sergio Corrieo's improper opinion evidence also

invaded the province of the jury (Summers v. A.L. Gilbert Co. (1999) 69

Cal.AppAth 1155, 1182-1183; People v. Tortes (1995) 33 Cal.App.4th 37,

46-48), the entity charged with the responsibility of determining the

appropriate sentence, thereby depriving appellant of his state and federal

constitutional right to trial by jury (U.S. Const., Amends. 6 and 14; Cal.

Const., art. I, § 16; State v. Huertas (Ohio 1990) 553 N .E.2d 1058, 1065,
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[expressions of opinion by a witness as to the appropriateness of a particular

sentence in a capital case violate the defendant's constitutional right to have

the sentencing decision made by the jury and judge].)

In addition, because his opinions were irrelevant (State v. Bernard,

supra, 608 So.2d at pp. 971-972; State v. Huertas, supra, 553 N.E.2d at p.

1065), their admission violated Evidence Code section 350 and appellant's

due process right to a fair trial (U.S. Const., Amend. 14; Cal. Const., art. I,

§§7andI5;cf.Brutonv. United States (l968) 391 U.S. 123, 131,fn.6;

People v. Castro (1985) 38 CalJd 301,313) and arbitrarily deprived

appellant of a state statutory right in violation of due process of law (U.S.

Const., Amend. 14; Hicks v. Oklahoma (1980) 447 U.S. 343, 346 [65

L.Ed.2d 175, 100 S.Ct. 2227]; Vitek v. Jones (1980) 445 U.S. 480, 488 [63

L.Ed.2d 552, 100 S.Ct. 1254]).

E. Reversal is required

In addition to counting the children to whom Maria Elena Corrieo

was a grandmother, Sergio Corrieo described a series of hardships and

losses experienced by the survivors after the family matriarch's death. If

appellant had been given advance notice and access to the prosecution's

compilation of background information on the family, he could have shown

the jury a rather different picture of the family dynamics. As shown in the

warrant affidavits disclosed to appellant after trial, the Corrieo family had
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members with drug problems, gang affiliations, and a proclivity to steal

from other members of the family before the robbery murders were

committed. Ifproperly investigated in advance, Mr. Corrieo's testimony

might have been impeached and its impact altered to appellanC s benefit.

Moreover, the prosecutor would most likely have been precluded

from undertaking his final line of inquiry respecting Sergio Corrieo's

feelings about appellant had he given the trial court and appellant advance

notice of his intentions. Appellant needed only reasonable notice of that

plan to find the authority he needed, in Payne, where the Court made clear

its intent to preserve the prohibition against prosecutorial use of the

surviving family's feelings about the defendant in making the case for

death.

The violations of appellant's federal constitutional rights in

admitting and failing to strike Sergio Corrieo's testimony require reversal

unless they are shown harmless beyond a reasonable doubt. (Chapman v.

California, supra, 381 U.S. 18, 24.) The violations of appellant's state law

rights require reversal if there is any reasonable possibility that the errors

affected the penalty verdict. (People v. Brown (1988) 46 Cal.3d 432,447-

448.) A reasonable possibility of such an effect is apparent here.
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VI. THE TRIAL COURT SHOULD HAVE GIVEN 
THE JURY A LIMITING INSTRUCTION ON 
VICTIM IMPACT EVIDENCE IN LIGHT OF 
APPELLANT'S REQUEST AND THE DUTY 
TO INSTRUCT ON THE PRINCIPLES OF LAW 
RAISED BY THE EVIDENCE

Under well-settled California law, the trial court is responsible for

ensuring that the jury is correctly instructed on the law. (People v.

Murtishaw (1989) 48 Ca1.4th 1001, 1022.) "In criminal cases, even absent

a request, the trial court must instruct on general principles of law relevant

to the issues raised by the evidence." (People v. Koontz (2002) 27 Ca1.4th

1041,1085.) The court must instruct sua sponte on the principles which are

openly and closely connected with the evidence presented and are necessary

for the jury's proper understanding of the case. (People v. Breverman

(1998) 19 Ca1.4th 142, 154.)

Additionally, trial courts must instruct juries to restrict their use of

evidence to the proper purpose for which it was admitted when a party so

requests and the subject evidence is admissible for one purpose and

inadmissible for another purpose. (Evid. Code, § 355.)

Appellant made a timely request for a limiting instruction.

Appellant presented the following text and authorities, punctuated and cited

exactly as shown, for a jury instruction headed "Defendant's Special # 1".

(15CT 5714.)
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"The prosecution has introduced what is known as 
victim impact evidence." (Nesbit.) "Victim impact evidence 
is not the same as an aggravating circumstance. Proof of an 
adverse impact on the victim's family is not proof of an 
aggravating circumstance." (Nesbit.) Rather, victim impact 
evidence may be considered, if at all, only to the extent you 
find it is part of the circumstances of the special
circumstances murder conviction for which you are now 
determining whether to sentence defendant to death or life 
imprisonment without possibility of parole. In assessing to 
what extent, if any, you should consider the victim impact 
evidence in your deliberations, you may not consider any 
victim impact evidence unless it was foreseeably related to 
"personal characteristics of the victim that were [actually] [] 
known to the defendant at the time of the crime." (Fierro; 
Gathers .) "Your consideration of the victim impact evidence 
must be limited to a rational inquiry into the culpability of the 
defendant, not an emotional response to the evidence." 
(Nesbit.)

Article I sections 15 and 24, of the California 
Constitution; Fifth and Fourteenth Amendments to the United 
States Constitution), and the constitutional requirement of a 
reliable death penalty determination (Fifth, Eighth and 
Fourteenth Amendments to the United States Constitution). 

Victim Impact evidence is not a factor in aggravation 
but can only be considered, if at all, as part of the 
circumstances of the crime; that jurors must exercise great 
care not to attach any emotional response to victim impact 
evidence (State v. Nesbit (Tenn. 1998) 978 S.W.2d 872); and 
that the jury cannot consider any victim impact evidence other 
than "personal characteristics of the victim that were [] known 
to the defendant at the time of the crime" (People v. Fierro, 
1 Cal.4th 173,260 (cone. and dis. opn. Kennard J.); in South 
Carolina v. Gathers, 490 U.S. 805, 811-812 [104 L.Ed.2d 
876, 883]. See State v. Nesbit, (Tenn. 1998) 978 S.W.2d 872, 
New Jersey v. Muhammad, supra, (N.J. 1996) 145 N.J. 23, 
[678 A.2d 164].)

The trial court declined to instruct the jury on the limited use of

victim impact evidence, appellant's request notwithstanding, because the
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court found fault with some unspecified aspects of appellant's requested

special instruction, and the court was uncertain whether it correctly stated

the law. In the trial court's words,

"[l]t seems to me on balance here that the proposed 
instruction Number 1 is faulty in many particulars, number 1, 
it is clearly argumentative.  Number 2, I am not at all certain 
that it doesn't misstate at least some of the indications that  -
as to the victim impact statement as defined by the United 
States Supreme Court. And, therefore, it will remain on the 
denial." (14RT 3808.)

A request for a special instruction that appears faulty in some

particulars or that states principles of law about which the trial court is "not

at all certain" is nevertheless a request for instruction on the law worthy of

the trial court's careful attention. If the principles of law addressed by the

instruction are openly and closely associated with the facts before the court,

necessary for an understanding ofthe issues, and not covered by any other

instruction, the trial court is obliged to examine the relevant law as necessary

to render an appropriate instruction. (People v. Stewart (1976) 16 Cal.3d

133,139-141.)

"To the extent that the proposed instruction was argumentative, the

trial court should have tailored the instruction to conform to the

requirements of [People] v. Wright [1988] 45 Cal.3d 1126, rather than deny

the instruction outright. (People v. Hall (1980) 28 Cal.3d 143, 159 [167

Cal.Rptr. 844, 616 P.2d 826].)" (People v. Fudge (1994) 7 Cal. 4th 1075,
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1110.) To the extent that the proposed instruction's stated limitations on

the use of victim impact evidence were inconsistent with the law, the

mandate of Evidence Code 355 called upon the trial court to "tailor it to give

the jury some guidance ... rather than denying the instruction outright.

(People v. Falsetta (1999) 21 Cal. 4th 903, 924.)

Two closely-related statements in the first paragraph of appellant's

proposed instruction on victim impact evidence were detenninably correct

and not adequately covered by any other instruction: "Victim impact evidence

is not the same as an aggravating circumstance. Proof of an adverse impact

on the victim's family is not proof of an aggravating circumstance." (15CT

5714.)

In Payne v. Tennessee, supra, 501 U.S. 808,827, the court held "that

if the State chooses to permit the admission of victim impact evidence and

prosecutorial argument on that subject, the Eighth Amendment erects no per

se bar." The Court did not, however, declare that any adverse impact on a

capital murder victim's family constitutes an "aggravating circumstance" or

that states were now free to label such evidence so.

On the contrary, the Court's Eighth Amendment doctrine prohibits

states from labeling as "aggravating" any factor common to all murders or

applicable to every defendant eligible for the death penalty. (Arave v. Creech

(1993) 507 U.S. 463, 474 ["If the sentencer fairly could conclude that an
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aggravating circumstance applies to every defendant eligible for the death

penalty, the circumstance is constitutionally infinn. "] citing, et. aI., Maynard

v. Cartwright (1988) 486 U.S. 356,364 [invalidating aggravating

circumstance that appeared to describe "every murder"].)

Every murder presumably has an adverse impact on the victim's

family. As observed in Justice Souter's concurrence in Payne, "When

[murder] happens, it is always to distinct individuals, and, after it happens,

other victims are left behind .... [H]ann to some group of survivors is a

consequence of a successful homicidal act so foreseeable as to be virtually

inevitable." (Payne v. Tennessee, supra, 501 US at p. 838.)

Furthermore, adverse impact on a victim's family that was neither

foreseen nor foreseeable to the defendant at the time of the crime has no

logical bearing on his blameworthiness, and does not easily fit within the

definition of any statutory factor in aggravation. (People v. Fierro, supra, 1

Cal.4th 172, 264, Kennard, J. Cone. and dis.) Although the Payne court

appears to have rejected a foreseeability test for detennining the admissibility

of victim impact evidence, it did not consider or reject the use of that test for

determining whether a particular impact could constitute an "aggravating

circumstance." Appellant's proposed instruction clearly raised this issue in

suggesting that the jury's consideration of victim impact be restricted to that

impact which was foreseeably related to "personal characteristics of the
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victim that were actually known to the defendant at the time of the crime."

(l5CT 5714.)

The trial court's failure to render a limiting instruction was not

harmless beyond a reasonable doubt. (Chapman v. California, supra, 381

U.S. 18,24.) The jury received no argument limiting the use ofMr.

Corrieo's testimony from counselor from appellant. The proper proof of

aggravating circumstances submitted by the prosecution was not

overwhelming. Although the crimes involved in the present case were

capital, the case does not present the type of unusually heinous crime the

court often sees giving rise to a death sentence. (See, e.g., In re Carpenter

(1995) 9 Cal.4th 634 [defendant sentenced to death for murdering five

people]; People v. Bittaker (1989) 48 Cal.3d 1046 [defendant sentenced to

death for kidnapping, raping, sodomizing and murdering five teenage girls];

People v. Bonin (1989) 47 Ca1.3d 808 [defendant sentenced to death after

murdering ten people].)

Nor does this case involve a defendant with the heinous criminal

history this court often sees in death penalty cases. (See, e.g., People v. Ray

(1996) 13 Ca1.4th 313, 330-331 [defendant had two prior murder

convictions]; People v. Nicolaus (1991) 54 Ca1.3d 551,567 [defendant

convicted of murder in 1985 had killed his three children in 1964 and had

been on death row for these prior homicides]; People v. Hendricks (1987) 43
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Ca1.3d 584, 588-589 [defendant had two prior murder convictions].)

Here, there is at least a reasonable possibility that the errors affected

the penalty verdict. (People v. Brown, supra, 46 Cal.3d 432,447-448.)

Reversal is required.

VII. THE TRIAL COURT DENIED APPELLANT DUE 
PROCESS OF LAW WHEN IT INSTRUCTED THE 
JURY THAT THE IMPACT OF AN EXECUTION ON 
THE DEFENDANT'S FAMILY MEMBERS SHOULD BE 
DISREGARDED UNLESS IT ILLUMINATES SOME 
POSITIVE QUALITY OF THE DEFENDANT'S 
BACKGROUND OR
CHARACTER

Introduction

At the prosecutor's request, the trial court rendered a version of 

CALJIe No. 8.85 which stated, inter alia:

Sympathy for the family of the defendant is not a matter you 
can consider in mitigation. Evidence, if any, of the impact of an 
execution on family members should be disregarded unless it 
illuminates some positive quality of the defendant's background 
or character. (l5CT 5661, 5715-5717; 14RT 3829.)

This instruction appears to be based on People v. Ochoa, supra, 19 

Ca1.4th 353,456, a case tried before Payne 20 permitted the use of victim 

impact evidence in the penalty phase of a capital trial. There, the defendant 

asked that the jury be instructed to consider sympathy for his family as a 

circumstance in mitigation. This court rejected Mr. Ochoa's claim, and has

20 Payne v. Tennessee, supra, 501 U.S. 808.
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since rejected similar claims on similar grounds. (See People v. Smithey 

(1999) 20 Ca1.4th 936, 999-1000 [holding there was no Eighth Amendment 

violation in telling jury that sympathy for the defendant's family was not to 

be considered]; People v. Bemore (2000) 22 Ca1.4th 809,855-856 [same].) 

As stated in Bemore, "the foregoing cases make clear that while so-called 

victim impact considerations show the specific harm caused by the defendant 

and his moral culpability for purposes of determining whether he deserves to 

die, the impact of a death sentence on the defendant's family and friends has 

no similar bearing on the individualized nature of the penalty decision. 

Sympathy for defendant's loved ones, as such, and their reaction to a death 

verdict, as such, do not relate to either the circumstances of the capital crime 

or the character and background of the accused." (Id at p. 856.)

As will be shown, the very broad conclusions expressed in those cases 

were not well-founded and should be rejected where, as here, the defendant is 

the parent of a dependent child. Neither California law nor Eighth 

Amendment doctrine demands or authorizes disregard of an innocent child's 

interest in sentencing the parent to death.

A. California's Death Penalty Statute literally permits the 
sentencer to consider the potential impact of a death 
sentence as well as factors bearing on whether the 
defendant deserves that penalty

Writing for the court in Ochoa, Justice Mosk fairly summarized the 

important elements of our statutory scheme, to wit:

State law requires the jury to take into account matters relevant 
to the penalty determination. "[S]ection 190.3 provides that, 
with narrow exceptions, 'evidence may be presented by both the 
people and the defendant as to any matter relevant to 
aggravation, mitigation, and sentence including, but not limited
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to' the circumstances of the current offense, prior felony 
convictions or violent crimes, 'and the defendant's character, 
background, history, mental condition and physical condition.' 
(Italics added.) In deciding whether the aggravating 
circumstances outweigh the mitigating, the jury must consider, 
among other things, 'all of the evidence' and 'the arguments of 
counseL' " (People v. Brown (1985) 40 Cal. 3d 512, 542 [230 
Cal. Rptr. 834, 726 P.2d 516], rev'd. on other grounds sub nom.
California v. Brown (1987) 479 U.S. 538 [107 S. Ct. 837,93 L.
Ed. 2d 934].) (People v. Ochoa, supra, 19 Cal. 4th 353, 455, 
italics in original.)

Thus, under the plain terms of this statute, the defense may introduce, 

and have the jury consider, "any matter relevant" not only to mitigation, but 

to "the sentence" as well. Under the express language of section 190.3, the 

former "includ[es] but [is] not limited to" a number of areas, including "the 

defendant's character, background, history, mental condition and physical 

condition." As Ochoa noted, state law permits "an individualized assessment 

of the defendant's background, record and character, and the nature ofthe 

crimes committed ...." (19 Cal.4th at p. 456.)

But, as Ochoa failed to note, the statute does not limit the 

considerations to be weighed in favor of life to those factors, or to 

"mitigation" alone. Evidence "as to any matter relevant to ... sentence," 

may be adduced and considered. Rules of statutory construction militate 

against treating this language as mere surplusage. (State Farm Mut. Auto Ins.

Co. v. Garamendi (2004) 32 Cal.4th 1029, 1046.) If the impact ofa

sentence is not a matter directly relevant to the sentence, there is a legitimate 

question as to what else could be. This court has held that the manner in 

which the sentence is carried out does not come within the phrase "any matter 

relevant to ...sentence." (See, e.g., People v. Grant (1988) 45 Ca1.3d 829,

860; People v. Harris (1981) 28 Cal.3d 935,962.) This court has held that
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evidence about the conditions of confinement, or the nature and quality of life 

under a life without parole tenn is likewise inadmissible. (See, e.g., People v. 

Fudge (1994) 7 Ca1.4th 1075,1117; People v. Daniels (1991) 52 Ca1.3d 815, 

876-877.) This court has also held that evidence of the sentence given to a 

co-defendant for the same crime is not within the phrase "any matter relevant 

to ...sentence." (See, e.g., People v. Mincey (1992) 2 Ca1.4th 408,480.)

At the time section 190.3 was enacted, the impact of a sentence on a 

defendant's family was (and still is) a regular and proper matter for the 

sentencer's consideration. Indeed, courts were (and still are) required to 

consider the impact of a sentence on any dependent members of the 

defendant's family in considering a grant of probation. (See former Rule 

414, now Rule 4.414 (b)(5), Cal. Rules of Court.) In deciding the intent of 

the voters in authorizing the capital sentencer to consider "any matter relevant 

to ... sentence," it is certainly reasonable to infer that the electorate intended 

to permit consideration of a factor that courts have said is relevant to the 

sentencing decision even if it is not, strictly speaking, a mitigating or 

aggravating circumstance. When a criminal statute is susceptible of two 

reasonable interpretations, the appellate court should ordinarily adopt that 

interpretation more favorable to the defendant. (See e.g., People v. Garcia 

(1999) 21 Ca1.4th 1, 10.) An appellate court should be especially hesitant to 

adopt an interpretation of the statute that creates conflict with federal 

constitutional doctrine, as discussed below.

B. Precluding the sentencer from considering the impact of a 
defendant's death sentence on a defendant's family violates 
the Eighth Amendment

Eighth Amendment doctrine does not allow states to preclude the 

sentencer in a capital case from considering, as mitigation, any relevant
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evidence in support of a sentence less than death. (Skipper v. South Carolina 

(1986) 476 U.S. 1; Eddings v. Oklahoma (1982) 455 U.S. 104,114; Lockettv. 

Ohio (1978) 438 U.S. 586,604.

"Relevant evidence" is not limited to that which bears upon the 

defendant's moral guilt or blameworthiness. Evidence is deemed 

mitigating, accordingly, as long as it is capable of giving rise to an "inference 

... that ... might serve as a basis for a sentence less than death." (Skipper v. 

South Carolina, supra, 476 U.S. at 4-5.) What matters is whether the 

evidence "would be 'mitigating' in the sense that [it] might serve 'as a basis 

for a sentence less than death.' Lockett, supra, at 604, 57 L. Ed. 2d 973, 98 S. 

Ct. 2954." Id., at 4-5,90 L. Ed. 2d I, 106 S. Ct. 1669 (citation omitted)." 

(Tennard v. Dretke (2004) 542 U.S. 274, 285.)

Moreover, it is not appropriate to '" screen[] mitigating evidence for 

constitutional relevance' before considering whether the jury instructions 

comported with the Eighth Amendment. [Citation.] Rather, we held that the 

. jury must be given an effective vehicle with which to weigh mitigating 

evidence so long as the defendant has met a "low threshold for relevance," 

which is satisfied by "'''evidence which tends logically to prove or disprove 

some fact or circumstance which a fact-finder could reasonably deem to have 

mitigating value.''' [Citations.]" (Smith v. Texas (2004) 543 U.S. 37, 43-44.) 

The principle assumed in Ochoa and its progeny - "that the imposition of 

capital punishment is to be determined solely on the basis of moral guilt -- 

does not exist in the text of the Constitution, nor in the historic practices of 

our society, nor even in the opinions of [the United States Supreme] Court" 

preceding the now-overruled majority opinion in Booth. (Booth v. Maryland 

supra, 482 U.S. 496, 520 Scalia, J., dissent.)

Thus, while the Ochoa court was correct in observing that Eighth 

Amendment doctrine "requires an individualized assessment of the
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defendant's background, record, and character, and the nature of the crimes 

committed" it does not follow that a sentencer cannot or should not consider 

the welfare of his dependent family members before choosing a sentence of 

death. On the contrary, considering the impact on defendant's family along 

with all of the other factors that militate against a death sentence is essential 

to produce the "reasoned moral response" (Penry v. Lynaugh (1989) 492 U.S. 

302, 328) that Eighth Amendment doctrine demands.

Moreover, although the United States Supreme Court has not yet 

considered the precise question presented here, the groundwork is well-laid. 

In Payne the "court rejected the more fundamental premises of its earlier 

decisions about what the Eighth Amendment permitted as penalty 

considerations in a capital case." (People v. Fierro, supra, 1 Ca1.4th 173, 

260, Kennard, J., cone. and dissenting.) It "expanded from two to three the 

number of considerations permissible for capital sentencing under the Eighth 

Amendment. Previously a death sentence might be based only on the 

defendant's character and background and the circumstances of the crime, but 

after Payne it might be based also on the specific harm caused by the crime." 

(Id., at p. 261.) Logically, it cannot be said that the Eighth Amendment 

allows the sentencer to consider factors beyond "the defendant's character and 

background and the circumstances of the crime" in favor of death while 

limiting the sentencer to that list of factors in favor of life.

c. Because the trial court permitted the jury to make 
unlimited use of the evidence that the Corrieo family was 
hurt by the crime, the trial court's instruction to disregard 
any injury to appellant's family was unreasonable and 
unfair

As previously discussed, the trial court overruled appellant's 

objections and allowed appellant's jury to hear and consider - as an
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aggravating circumstance - the hann suffered by the victims' family without 

regard to whether the harm was foreseen or foreseeable. Thus, consideration 

of prosecution evidence that was not relevant to the defendant's moral guilt, 

background or character was allowed to enter into the weighing process.

The jury was invited to consider that evidence in deciding whether death was 

the appropriate punishment. Under these circumstances, it was not only 

unreasonable, but fundamentally unfair, to preclude the jury from considering 

the effect of a death sentence on appellant's family. Such unfairness violates 

the Fourteenth Amendment Due Process Clause. (Wardius v. Oregon (1973) 

412 U.S. 470,473.)

D. The error was not harmless

The impact of a death sentence on appellant's family, including the 

daughter born while appellant was in custody (1RT 123, 130, 133, 11RT 

2979-80), was removed from the jury's consideration by a trial court 

instruction based upon decisions of this court. In his closing statement to the 

jury, appellant sought no mercy, and proclaimed his innocence of the capital 

offense, but expressed two regrets: assaulting his former girlfriend, who he 

said was not at fault in the situation, and leaving his daughter fatherless. 

(l4RT 3861.) If appellant had been permitted to develop the facts and 

encourage consideration of his mother's and daughter's interests, appellant's 

life might well have been spared.

As the trial court knew from reading the grand jury testimony of 

Wendy Beach, the child's mother, appellant gave over possession of his 

money to the child's mother and asked her to spend it on food, clothes, and 

things for the baby when she was expecting and he was in custody. The trial 

court heard and granted appellant's requests for judicial assistance in making
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telephone contact with the grandparents who were caring for the child while 

he was awaiting trial. (2RT 313-315, 3RT 651, 13RT 3610.) On this 

record, one cannot say there is no possibility that the preclusion of 

consideration of the interests of appellant's daughter influenced the jury's 

decision. It was surely not harmless beyond a reasonable doubt.

VIII. THE TRIAL COURT'S INSTRUCTION TO WEIGH IN 
FAVOR OF DEATH FACTS THAT NOT ALL JURORS 
AGREED WERE PROVED BEYOND A REASONABLE 
DOUBT VIOLATED APPELLANT'S RIGHTS UNDER 
THE 6TH, 8TH, AND 14TH AMENDMENTS TO THE 
U.S. CONSTITUTION, AND UNDER STATE 
CONSTITUTIONAL COROLLARIES, AND REQUIRES 
REVERSAL OF THE PENALTY JUDGMENT UNDER 
THE UNITED STATES SUPREME COURT'S
DECISIONS IN APPRENDI, RING, CUNNINGHAM AND 
BLAKELY.

Introduction

Appellant's penalty jury was instructed that "an aggravating factor

related to the circumstances of the crime of which the defendant was

convicted in the present proceeding does not have to be proved beyond a

reasonable doubt." (l5CT 5668, 5760; 14RT 3831.) Accordingly, the trial

court limited the instruction on the reasonable doubt standard to the Alicia

Todd and Danielle DeBonneville crimes. (l5CT 5816-5817, 5849-5850;

14  RT 3836.) As to those crimes, appellant's jury was instructed that it was

"not necessary for all jurors to agree that those crimes were proved beyond a
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reasonable doubt. If any juror is convinced that the criminal activity

occurred, that juror may consider that activity as a fact in aggravation."

(l4RT 3836.)

Although these instructions were consistent with California law as

defined by this court's precedents, the United States Supreme Court has yet to

determine whether that law, as so construed, violates the United States

Constitution as construed in Apprendi v. New Jersey (2000) 530 U.S. 466

[hereinafter Apprendi]; Ring v. Arizona (2002) 536 U.S. 584 [hereinafter

Ring]; and Blakely v. Washington (2004) 542 U.S. 296, 124 S.Ct. 2531

[hereinafter Blakely]. For the reasons to be stated, the trial court may be

deemed to have erred.

A. The Reasonable Doubt Standard and the Unanimity 
Requirement should now be applied in making all of 
the factual findings essential to the determination 
that a defendant should be put to death

In Apprendi, the high court held that a state may not impose a sentence

greater than that authorized by the jury's simple verdict of guilt unless the

facts supporting an increased sentence (other than a prior conviction) are also

submitted to the jury and proved beyond a reasonable doubt. (Apprendi,

supra, 530 U.S. at p. 478.)

In Ring, the high court struck down Arizona's death penalty scheme,

which authorized a judge sitting without a jury to sentence a defendant to
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death if there was at least one aggravating circumstance and no mitigating

circumstances sufficiently substantial to call for leniency. (Ring, supra, 536

u.s. at p. 593.) The court acknowledged that in a prior case reviewing

Arizona's capital sentencing law (Walton v. Arizona (1990) 497 U.S. 639) it

had held that aggravating factors were sentencing considerations guiding the

choice between life and death, and not elements of the offense. (Ring, supra,

536 U.S. at p. 598.) The court found that in light of Apprendi, Walton no

longer controlled. Any factual finding which can increase the penalty is the

functional equivalent of an element of the offence, regardless of when it must

be found or what nomenclature is attached; the Sixth and Fourteenth

Amendments require that it be found by a jury beyond a reasonable doubt.

In Blakely, the high court considered the effect of Apprendi and Ring

in a case where the sentencing judge was allowed to impose an "exceptional"

sentence outside the normal range upon the finding of "substantial and

compelling reasons." The State of Washington set forth illustrative factors

that included both aggravating and mitigating circumstances; one of the

former was whether the defendant's conduct manifested "deliberate cruelty"

to the victim. The Supreme Court ruled that Washington's procedure was

invalid because it did not comply with the right to a jury trial. To quote:

This case requires us to apply the rule we expressed in 
Apprendi v. New Jersey, 530 U.S. 466,490, 147 L. Ed. 2d 435, 
120 S. Ct. 2348 (2000): "Other than the fact of a prior 
conviction, any fact that increases the penalty for a crime

-147-



beyond the prescribed statutory maximum must be submitted to
a jury, and proved beyond a reasonable doubt." This rule
reflects two longstanding tenets of common-law criminal 
jurisprudence: that the "truth of every accusation" against a 
defendant "should afterwards be confirmed by the unanimous 
suffrage of twelve of his equals and neighbours," 4 W. 
Blackstone, Commentaries on the Laws of England 343 (1769), 
and that "an accusation which lacks any particular fact which 
the law makes essential to the punishment is ... no accusation 
within the requirements of the common law, and it is no 
accusation in reason," [citation]. (Blakely v. Washington, supra, 
542 U.S. 296, 301, emphasis added.)

In reaching this holding, the Supreme Court stated that the governing

rule since Apprendi is that any fact (other than a prior conviction) that

increases the penalty of the crime beyond the statutory maximum must be

submitted to the jury and found beyond a reasonable doubt; "the relevant

'statutory maximum' is not the maximum sentence a judge may impose after

finding additional facts, but the maximum he may impose without any

additional findings." (Blakely v. Washington, supra, 124 S.Ct. 2531,2537,

emphasis in original.) "As Apprendi held, every defendant has the right to

insist that the prosecutor prove to the jury all facts legally essential to the

punishment." (Id. at p. 2543, emphasis in original.)

Finally, in Cunningham v. California (2007) 549 U.S. 270, the Court

declared unconstitutional California's Determinate Sentencing Law [DSL].

Mr. Cunningham had been sentenced in state court to an upper term of 16

years for an offense punishable by a lower term sentence of 6 years, a middle
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term sentence of 12 years, or an upper term sentence of 16 years. In

Cunningham, the upper term was imposed based on circumstances in

aggravation found by the sentencing judge by a preponderance of the

evidence. The U.S. Supreme Court held that by placing sentence-elevating

factfinding within the judge's province, the DSL violated the defendant's

right to trial by jury safeguarded by the Sixth and Fourteenth Amendments.

"Factfinding to elevate a sentence from [the midterm to the upper term] ...

falls within the province of the jury employing a beyond-a-reasonable-doubt

standard ...." (Cunningham v. California (2007) 549 U.S. 270, 292.)

B. The failure of appellant to object or to request the 
instructions required to impart the rules established 
by Apprendi, Ring, Cunningham and Blakely does not 
justify denying relief on direct appeal

This court has held that "[  a] defendant is not precluded from raising

for the first time on appeal a claim asserting the deprivation of certain

fundamental, constitutional rights." (People v. Vera (1997) 15 Ca1.4th 269,

276-277 [citing People v. Saunders (1993) 5 Cal.4th 580, 592 [plea of once in

jeopardy]; People v. Holmes (1960) 54 Ca1.2d 442, 443-444 [constitutional

right to jury trial].)

Because appellant complains of a the denial of his Sixth, Eighth, and

Fourteenth Amendment rights to a unanimous jury determination and proof
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beyond a reasonable doubt on the aggravating factors, his lack of an objection

in the superior court does not forfeit appellant review.

Furthermore, waiver cannot be premised on a failure to take action in

the court below when such action would have been futile. (See, e.g. People

v. Hill (1998) 17 Cal.4th 800, 820; People v. Abbaszadeh (2003) 106

Cal.App.4th 642, 648-649; see also People v. Birks (1998) 19 Cal.4th 108,

116, fn. 6 [no waiver where lower court was bound by higher court on issue].)

At the time of appellant's trial, the United States Supreme Court had not yet

decided Apprendi, Ring, Cunningham or Blakely. This court's determinations

on the inapplicability of jury trial rights to aggravating circumstances would

have required that the trial court reject appellant's claims at trial.

Finally, this Court has discretionary power to review the issue. "The

fact that a party, by failing to raise an issue below, may forfeit the right to

raise the issue on appeal does not mean that an appellate court is precluded

from considering the issue. (6 Witkin & Epstein, Cal. Criminal Law (3d ed.

2000) Reversible Error, § 36, p. 497.) An appellate court is generally not

prohibited from reaching a question that has not been preserved for review by

a party .... Whether or not it should do so is entrusted to its discretion.

(People v. Williams, supra, 17 Cal.4th 148, 161-162, fn. 8.)

Violation of the federal constitutional right to a jury trial and proof

beyond a reasonable doubt constitutes an egregious violation of appellant's
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rights under the Fifth, Sixth and Fourteenth Amendments to the United States

Constitution, and thus affects his substantial rights. And it constitutes a pure

question oflaw. Accordingly, the issue is properly preserved.

C. Reversal is required

The failure to apply the reasonable doubt standard when its use is

demanded by the Constitution is reversible per se. (Sullivan v. Louisiana

(1993) 508 U.S. 275, 281-282.) Moreover, even applying the harmless error

standard enunciated in Chapman, respondent would be unable to prove the

constitutional violations harmless beyond a reasonable doubt.

Reversal is required.
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IX. THE PROSECUTOR'S MISLEADING ARGUMENTS 
RESPECTING STATUTORY MITIGATION FACTORS AND 
THE TRIAL COURT'S FAILURE TO CORRECT THOSE 
ARGUMENTS WITH APPROPRIATELY SPECIFIC JURY 
INSTRUCTIONS PRECLUDED THE PENALTY JURY FROM 
GIVING MEANINGFUL CONSIDERATION AND 
MITIGATING EFFECT TO MITIGATING FACTS, DENIED 
APPELLANT'S RIGHTS UNDER THE 6TH, 8TH, AND 14TH 
AMENDMENTS TO THE U.S. CONSTITUTION AND UNDER 
STATE CONSTITUTIONAL COROLLARIES, AND REQUIRE 
REVERSAL OF THE PENALTY JUDGMENT

In penalty phase closing argument, while appellant was in pro per, the

prosecutor told the jury that he did not "believe" that the "potential factors in

mitigation" set out in the court's instructions were applicable in the present

case. (l4RT 3850.) He promised to "explain why that is true" as he went

"through them." (l4RT 3850.) He began:

The first potential factor in mitigation is whether the 
defendant at the time he committed these murders was 
operating under an extreme mental or emotional disturbance.

What that brings to mind is someone who kills for 
religious purposes, for mistaken moral purposes as a result of 
mental disease; those who, because of brain defects and the 
like, aren't able to understand the consequences of  their acts. 
Yet, what we see is that the defendant suffers from none of 
this. He suffers from no extreme mental or emotional 
disturbance. He suffers from no mental illness or no organic 
brain disease. He knew what he was doing when he 
committed the murders. He knew what he was doing and why 
he wanted it; in short, for greed and to kill women to leave no 
surviving witnesses.

So unlike those who believe that they are commanded 
by God mistakenly to kill or to maim people, the defendant 
did this for the most venal of reasons, and, as a consequence,
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this factor in mitigation, although it might apply to some 
criminal defendants, does not apply to Corey Williams.
(l4RT 3852.)

The prosecutor's statement of the parameters of "extreme mental or

emotional disturbance" was false. As this court is well-aware, a capital

crime "committed while the defendant was under the influence of an

extreme mental or emotional disturbance" is mitigated under subdivision (d)

of California Penal Code section 190.3, even if the defendant did not

believe the crime was commanded by God or served a moral purpose. The

prosecutor erred in suggesting otherwise. (People v. Hill, supra, 17 Cal.4th

800,829-830 [improper for a prosecutor to misstate the law].) The error

was prejudicial insofar as it prevented the jury from considering the mental

disturbance evident in appellant's behavior and attributable to having been

raised by a drug-addicted prostitute.

The prosecutor went on to misrepresent the applicability of a

mitigating factor that the jury would have otherwise found applicable to any

crime committed by a 19-year old: youth. After acknowledging that the

age of the defendant should be considered, the prosecutor declared that

courts consider age a "metonym" and:

What this means to me is there could be an individual 
who, having lived 30 or 40 or 50 or 60 years, a law abiding 
life, then commits two murders and you might take into 
account that law abiding pattern over those period of years 
and consider that age in that capacity.
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What this really means to my mind is: Does the 
defendant know the difference between right and wrong? 
Does he know the harm he causes?

And all the evidence in this case suggests that he does . 
. . . He knows all those things, ladies and gentlemen.

And so for those who might not be able to - this might 
be a factor in mitigation, but in Corey Leigh Williams's case, 
it simply does not apply. (l4RT 3854.)

Appellant did not object to the prosecutor's argument or take any

other corrective action. In his own closing argument, he proclaimed his

innocence but declined to ask the jury to spare his life. Appellant had

previously entered appropriate objections to evidence and requested

appropriate jury instructions, but he remained silent throughout the

prosecutor's argument.

The trial judge had previously stated that he would "interject" to

admonish the prosecutor without waiting for an objection if and when he

perceived a prosecutor's argument to be improper. (l3RT 3576.) But the

trial judge said nothing and gave no corrective instruction on the statutory

mitigators that the prosecutor misrepresented.

After hearing the prosecutor's argument against treating youth

andsevere mental and emotional disturbance per se as factors in mitigation,

the trial court should have given a corrective instruction, i.e., one advising

the jury that it could consider such facts as mitigation even in the absence of
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evidence that defendant had the additional mental characteristics the

prosecutor specified. (Brown v. Payton (2005) 544 U.S. 133, 146 [trial

judge should have advised jury that it could consider defendant's religious

conversion under factor K after prosecutor argued to the contrary].)

Depriving a jury of a '''meaningful basis to consider the relevant

mitigating qualities' of the defendant's proffered evidence," may occur "not

only as a result of the instructions it is given, but also as a result of

prosecutorial argument dictating that such consideration is forbidden."

(Abdul-Kabir v. Quarterman (2007) 550 U.S. 233, 259, fn. 21.) "The

prosecuting attorneys are government officials and clothed with the dignity

and prestige of their office. What they say to the jury is necessarily

weighted with that prestige." (People v. Brophy (1954) 122 Ca1.App.2d 638,

652 citing People v. Talle (1952) III Ca1.App.2d 650, 677.)

In particular, the defendant's youth (the crime underlying this case

occurred when appellant was 19) is a factor in mitigation as a matter of

federal constitutional law ifnot by force of Penal Code section 190.3,

subdivision (i). "A sentencer in a capital case must be allowed to consider

the mitigating qualities of youth in the course of its deliberations over the

appropriate sentence." (Johnson v. Texas (1993) 509 U.S. 350, 367.)

The mitigating qualities of youth which the sentencer must be

allowed to consider as a matter of federal constitutional law are in no way
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limited to that identified by the prosecutor, i.e., an inability to know right

from wrong. Rather, the Eighth Amendment requires that capital juries be

allowed to consider as mitigating the "'lack of maturity and an

underdeveloped sense of responsibility [that] are found in youth more often

than in adults and are more understandable among the young" and the fact

that "[t]hese qualities often result in impetuous and ill-considered actions

and decisions." (Johnson v. Texas, supra, 509 U.S. 350, 367.)

Those mitigating qualities of youth were clearly evident in the

present case, despite appellant's refusal to put forth any evidence in his own

defense. The defendant's age, the nature of the crime, and his very refusal

to seek a life sentence evince the "'lack of maturity and an underdeveloped

sense of responsibility [that] are found in youth more often than in adults

and are more understandable among the young." (Ibid.)

Mental or emotional disturbance was also evident. Appellant's

mother's guilt phase testimony disclosed that she raised appellant while

working as a prostitute. She was, until shortly before appellant's trial, a

regular user of illicit drugs and alcohol. When not in jailor "'on the

streets" she and appellant lived with appellant's father and other men who

physically abused her in appellant's presence, and abused appellant in her in

appellant's presence. (l2RT 313 2.) She and appellant were frequently

forced to seek refuge in the home of appellant's great grandmother, who
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expressed a dislike for African Americans, the race of appellant's biological

father. (12RT 3134.)

After waiving his right to counsel for the penalty phase, appellant

declined to offer any evidence. When the trial judge pressed him to cross

examine the woman who testified that appellant shot her in the head at the

conclusion of a gang assault, appellant simply asked her if she thought he

was sorry she was shot, obtained an affirmative response, and then declared

himself to be not sorry. Citing appellant's crimes against women, the

prosecutor's penalty phase closing argument posited that appellant was

cruel and sadistic. (14RT 3858.) Appellant's own closing argument made

no plea for mercy, and told the jurors to do what they deem necessary in

their deliberations. (14 RT 3862.)

Where a jury instruction defining a statutory mitigator is worded so

as to permit the jury to give mitigating effect to all of the mitigating

evidence, but the prosecutor's argument is to the contrary, the reviewing

court must determine whether it is reasonably probable that the jury

accepted the prosecutor's narrow view of what the law deemed potentially

mitigating. (Brown v. Payton, supra, 544 U.S. 133,142.) On this record,

there is surely a reasonable probability that the jury took the prosecutor at

his word. The error cannot be deemed harmless beyond a reasonable

doubt.
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x. THE CUMULATIVE EFFECT OF ALL THE ERRORS WAS 
AN UNFAIR TRIAL AND A DEATH JUDGMENT THAT 
MUST BE REVERSED UNDER THE 6TH, 8TH, AND 14TH 
AMENDMENTS TO THE U.S. CONSTITUTION, AND 
UNDER STATE CONSTITUTIONAL COROLLARIES

Where no single error appears to warrant reversal, the cumulative

effect of all the errors may require reversal in accordance with the due

process guarantee. (Chambers v. Mississippi (1973) 410 U. S. 284, 298,

302-03 [combined effect of individual errors "denied [Chambers] a trial in

accord with traditional and fundamental standards of due process" and

"deprived Chambers ofa fair trial"]; Montana v. Egelhoff(l996) 518 U.S.

37,53 [stating that Chambers held that "erroneous evidentiary rulings can,

in combination, rise to the level of a due process violation"]; Taylor v.

Kentucky (1978) 436 U.S. 478,487 n.15, ["[T]he cumulative effect of the

potentially damaging circumstances of this case violated the due process

guarantee of fundamental fairness ...."].)

In determining whether the combined effect of multiple errors

rendered a criminal defense "far less persuasive" the overall strength of the

prosecution's case must be considered because "a verdict or conclusion only

weakly supported by the record is more likely to have been affected by

errors than one with overwhelming record support." (Strickland v.

Washington (1984) 466 U.S. 668, 696.)

Here, the guilt phase errors - the admission of a coerced confession
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and other errors giving David Ross a false aura of veracity - formed the

single, shaky pillar on which the guilt phase verdicts rest. While

appellant's possession of a large amount of cash and his association with

the known robbers might have corroborated Ross enough to support a

finding that appellant was involved in the crime, the guilt phase errors were

pivotal on the question of whether appellant was the actual killer of two

women. The finding that appellant was the actual killer of two women was

essential to the case for death.

This is a felony murder case involving minimal if any gratuitous

violence. A jury chose to sentence the codefendant who instigated the

crime to life without parole. (l2CT 4645.) The former defendant who

blamed appellant for the killings was offered, and presumably obtained, a

sentence limited to twenty years. (lORT 2677-78.) This is obviously not a

case that everyone would agree warrants a death sentence.

Additionally, appellant's youth, and his extremely disadvantaged

background as recounted in his mother's guilt phase testimony, presented

ample grounds for a jury to reject a death sentence. Appellant, who was

born June 21,1976 (l4RT 3946) was barely old enough to be eligible for

the death penalty at the time of the crime, and only a little older when he

faced a prosecutor who falsely proclaimed that youth, per se, is not a

mitigating factor. (l4RT 3854.)
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Penalty phase error is prejudicial under state law if there is a

"reasonable possibility" the error affected the verdict. (People v.

Gonzalez (2006) 38 Ca1.4th 932, 961.) It is similarly reversible under

federal law unless proved harmless beyond a reasonable doubt. (Chapman

v. California, supra, 386 U.S. 18, 24.) One cannot conclude with the

requisite degree of certainty that none of the errors, singly or together,

contributed to the verdict. Reversal should ensue.

XI. BECAUSE THE CALIFORNIA CAPITAL SENTENCING 
SCHEME IS UNCONSTITUTIONAL, PARTICULARLY 
AS APPLIED TO APPELLANT, THE JUDGMENT MUST 
BE REVERSED

Introduction

In the capital case of People v. Schmeck (2005) 37 Ca1.3d 240, the

defendant presented a number of attacks on the California capital

sentencing scheme that had been raised and rejected in prior cases. As this

court recognized, a major purpose in presenting such arguments is to

preserve them for further review. (Id., at p. 303.) This court acknowledged

that in dealing with these systemic attacks in past cases, it had given

conflicting signals on the detail needed in order for a defendant to preserve

these attacks for subsequent review. (Id., at p. 303, n.22.) In order to avoid

detailed briefing on such claims in future cases, the court held that a

defendant could preserve these claims by "(i) identif)t[ing] the claim in the
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context of the facts, (ii) not[ing] that we previously have rejected the same

or a similar claim in a prior decision, and (iii) ask[ing] us to reconsider that

decision." (ld., at p. 304.)

Appellant has no wish to unnecessarily lengthen this brief.

Accordingly, this briefwill simply identitY the systemic (and previously

rejected) claims relating to the California death penalty scheme that appear

to be potential grounds for reversal in the context of this case, cite this

court's prior rejection of the issue ifit has been rejected, and (hereby)

request reconsideration of the cited decisions.

A. California's capital punishment scheme, as 
construed by this Court in People v. Bacigalupo 
(1993) 6 Ca1.4th 457,475-477, and as applied, 
violates the Eighth Amendment and fails to provide 
a meaningful and principled way to distinguish the 
defendants who are sentenced to death from the 
vast majority who are not

This court has already rejected this argument. (People v.

Schmeck, supra, 37 Ca1.4th at p. 304.) For the same reasons set forth

by appellant in People v. Schmeck, supra, however, that rejection

should be reconsidered.

B. Penal Code section 190.3, subdivision (a) -- which 
permits a jury to sentence a defendant to death 
based on the "circumstances of the crime" -- is 
being applied in a manner that institutionalizes the 
arbitrary and capricious imposition of death
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This court has rejected this argument on numerous occasions.

(People v. Schmeck, supra, 37 Cal.4th at pp. 304-305.) The jury in this case

was instructed in accordance with this provision. (l4CT 5752.) For the

same reasons set forth by appellant in People v. Schmeck, supra, however,

the rejection should be reconsidered.

C. The Lack of Instruction on the Need for a Unanimous 
Determination That Aggravating Facts Were Proved 
Beyond a Reasonable Doubt Violates the Sixth, Eighth 
and Fourteenth Amendments

During the penalty phase, the state introduced evidence that

appellant had committed other criminal activity which involved the use of

force or violence. This evidence was admitted pursuant to Penal Code

section 190.3, subdivision (b). The jurors were instructed that the other

crimes must be proved beyond a reasonable doubt, but that they need not

unanimously agree that such facts were so proved before any juror could

weigh them in aggravation. (l4RT 3836.) In light of the Supreme Court

decision in Ring v. Arizona, supra, 536 U.S. 584, the trial court's failure

violated Mr. Williams's Sixth Amendment right to a jury trial

on the "aggravating circumstance[  s] necessary for imposition of the death

penalty." (Ring, 536 U.S. at p. 609.) In the absence ofa requirement of jury

unanimity, defendant was also deprived of his Eighth Amendment right to a

-162-



reliable penalty phase determination. This Court has already rejected both

these arguments. (People v. Lewis (2006) 39 Ca1.4th 970, 1068; People v.

Schmeck, supra, 37 Ca1.4th at p. 304.) That rejection should be

reconsidered.

D. The Failure to Instruct on the Burden of Proof to Be 
Applied in Determining Whether Aggravation Outweighs 
Mitigation Violates the Sixth, Eighth and Fou rteenth 
Amendments

Under California law, a defendant convicted of first degree murder

cannot receive a death sentence unless a jury (1) finds true one or more

special circumstance allegations which render the defendant death eligible

and (2) finds that aggravating circumstances outweigh mitigating

circumstances. The jury in this case was never told that the second of these

decisions had to be made beyond a reasonable doubt. This violated

appellant's rights under the Sixth, Eighth and Fourteenth Amendments.

This Court has already rejected this argument. (People v. Schmeck, supra,

37 Ca1.4th at p. 304.) For the same reasons set forth by the appellant in

People v. Schmeck, supra, however, the court's decision should be

reconsidered.

E. Use of a Flawed Standard Instruction on Aggravating
And Mitigating Factors Violated Mr. Williams's Sixth, 
Eighth and Fourteenth Amendment Rights

At the penalty phase, the trial court instructed the jury in accord with
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CALJIC No. 8.85. (l4CT 5752.) This instruction was constitutionally

flawed in five ways: (1) it failed to delete inapplicable sentencing factors,

(2) it failed to delineate between aggravating and mitigating factors, (3) it

contained vague and ill-defined factors, (4) some mitigating factors were

limited by adjectives such as "extreme" or "substantial," and (5) failed to

specify a burden of proof as to either mitigation or aggravation. (14CT

5752.) These errors, taken singly or in combination, violated Mr.

Williams's Sixth, Eighth and Fourteenth Amendment rights. This court has

already rejected these arguments. (People v. Schmeck, supra, 37 Ca1.4th at

pp. 304-305; People v. Ray, supra, 13 Ca1.4th at pp. 358-359.) That

rejection should be reconsidered.

F. Because the California death penalty scheme violates 
international law --including the International Covenant 
of Civil and Political Rights -- appellant's death sentence 
must be reversed.

This court has already rejected this argument. (People v. Schmeck,

supra, 37 Ca1.4th at p. 305.) For the same reasons set forth by the

appellant in People v. Schmeck, supra, and in light of the evolving

standards of decency defining cruel and unusual punishment (U.S. Const.,

Amend. 8), this court's decision should be reconsidered.
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G. Use of Facts Underlying a Prior Conviction 
to Obtain a Death Sentence Violates the 
Double Jeopardy Clause

At the penalty phase, the prosecution introduced evidence that

appellant had committed an aggravated assault on Danielle DeBonneville,

an offense for which appellant had already been convicted and served a

sentence pursuant to a no contest plea. At the penalty phase, the jury was

told it could consider this evidence in deciding whether petitioner should

live or die. (l4CT 5752.) The trial court's introduction of the facts on which

prior assault conviction was premised put defendant in jeopardy a second

time for that offense in violation of the Double Jeopardy clause of the state

and federal constitutions. This Court has already rejected this argument.

(People v. Bacigalupo, supra, I Ca1.4th 103, 134-135.) For the reasons set

forth by the appellant in Bacigalupo, supra, however, the Court's decision

should be reconsidered.

H. Allowing a Jury That Has Already Convicted the 
Defendant of First Degree Murder to Decide If the 
Defendant Has Committed Other Criminal Activity 
Violated Defendant's Sixth, Eighth and Fourteenth 
Amendment Rights to an Unbiased Decisionmaker

At the penalty phase, the same jury that had determined that

appellant was guilty of capital murder in the guilt phase was asked to
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determine whether appellant had assaulted Danielle DeBonneville and

Alicia Todd. Allowing a jury which has already convicted the defendant of

first degree murder to decide if the defendant has committed other criminal

activity violated defendant's Sixth, Eighth and Fourteenth Amendment

rights to an unbiased decisionmaker. This Court has already rejected this

argument. (People v. Hawthorne (1992) 4 Ca1.4th 43, 77.) The Court's

decision in Hawthorne should be reconsidered.

I. Allowing the Jury to Condemn Appellant Without 
Making Specific Written Findings Deprived Appellant 
of His Federal Due Process and Eighth Amendment 
Rights to Meaningful Appellate Review

Appellant's jury was not required to make written findings regarding

aggravating factors. The failure to require specific written findings by the

jury regarding aggravating factors deprived appellant of his federal due

process and Eighth Amendment rights to meaningful appellate review.

(California v. Brown (1987) 479 U.S. 538,543; Gregg v. Georgia (1976)

428 U.S. 153, 195.) This Court has held that the absence of written

findings by the sentencer does not render the 1978 death penalty scheme

unconstitutional. (People v. Fauber (1992) 2 Ca1.4th 792, 859; People v.

Rogers (2006) 39 Ca1.4th 826,893.) These decisions should be

reconsidered.
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J. California's failure to timely provide condemned 
defendants with the means to develop and present 
evidence of their innocence requires reversal of 
appellant's capital conviction and sentence

Appellant has been on Death Row since 2000 for a crime committed

in 1995. Appellant has no habeas counsel, and no reason to believe he will

be given habeas counsel as soon as this brief is filed.

Last year, before the current fiscal crisis was upon us, the California

Commission on the Fair Administration of Justice reported that "[t]he

average wait to have habeas counsel appointed [by the California Supreme

Court] is eight to ten years after the imposition of [a death] sentence."

(Report and Recommendations on the Administration of the Death Penalty

in California, June 30, 2008, pp. 50-51.) The Commission's report ably

explained the role of inadequate funding of public agency and private

habeas counsel in delaying appointment of counsel, and the risk that failure

to appoint habeas counsel while direct appeal proceedings are pending can

foreclose presentation of meritorious claims in state and federal courts. (ld.,

at pp. 47-55.) Yet the State legislature has not yet seen fit to provide that

funding, and is unlikely to do so in the present fiscal climate.

The lack of funding for habeas counsel and other prerequisites for

developing a successful habeas claim is particularly troubling in the present

case because of the reasonable possibility that the defendant was not
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involved in the capital crime at all, and the high probability that he was

falsely identified as the actual killer.

The only unambiguous evidence linking appellant to the Corrieo

robberies and murders is the testimony of David Ross. The appellate

record reveals that Ross was not only guilty of the crimes, but also an

inveterate liar. He admitted participating in a series of violent crimes,

including those against the Corrieos, only when cornered, and only to the

extent necessitated by the demands of his police interrogators, who revealed

readiness to believe his denial of participation in the shooting of the

Corrieos but insisted that he pinpoint another participant as the shooter, and

stop telling them that he could not do so because both Lolohea and

appellant were in the house when Ross heard shots fired. (CT 803-804,

997-1002, 3344-46; 12RT 2830-33.) Ross had either to turn on his good

friend Lolohea and point to him as the shooter, or follow his interrogators'

urging to identifY appellant as the shooter. Ross was allowed to meet

privately with Lolohea and encouraged to tell him that he "knew" that

Lolohea was not the shooter and had so informed the police. (CT 3344-36;

11 RT 2841-42, 12RT 3223-29.) Accomplice testimony is always

questionable, but rarely is it more obviously contrived.

The confession evidence is ambiguous and unreliable as well. It was

purveyed by men who contradicted each other as to the words spoken, and
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who had apparently forgotten the contemporaneous report of the dialogue

prepared by Lieutenant Reed that contradicted their claim of having heard

appellant ask for protective custody because he had killed two Hispanics.

(l3CT 4962; AOB 41, fn. 11.) If appellant had habeas counsel and access

to court process soon after trial, he could well have developed evidence that

the purveyors of the confession testimony gave false evidence because they

liked Sergio Corrieo, or because they were seeking, or were in fact paid,

some or all of the money the Corrieo family offered as a reward for

testimony leading to appellant's conviction.

Now, and by the time appellant receives habeas counsel and the

means to develop such facts, memories of neutral witness will be faded at

best, and records will be long gone.

Threatened or actual execution of a defendant who has been held

five years or more awaiting appointment of a lawyer empowered to

investigate and present claims based on facts dehors the record violates the

right to counsel, confrontation, and to appear and defend, guaranteed by the

Sixth Amendment. It also constitutes cruel and unusual punishment in

violation of the Eighth amendment, and exemplifies violation of the rights

to procedural and substantive due process. (U.S. Const., Amend. 14.)

Particularly where, as here, the defendant has proclaimed his

innocence of the crimes for which he was convicted and condemned, and
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the evidence of his guilt is questionable at best, justice delayed is justice

denied.

CONCLUSION

Based on the foregoing, appellant submits that his convictions and

sentence should be reversed on direct appeal.

DATED: ?/rJ/07r I
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