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STATEMENT OF APPEALABILITY

This is an automatic appeal from a final judgment of death. (Pen.

Code, § 1239, subd. (b).)"
STATEMENT OF THE CASE
The Los Angeles County District Attorney filed an information

! All statutory references are to the Penal Code unless otherwise
indicated.



against defendants Aswad A. Pops and Byron Wilson on July 9, 1998,
amended it on May 26, 1999, and June 28, 1999, and alleged in counts 1
through 4 that the defendants murdered Charles Hurd, Michael Hoard,
Shawn Potter, and Jessie Dunn, respectively, on January 25, 1998. (2CT
384; 4CT 906, 1025, 1028, 1030; § 187, subd. (a).)’

- Each of the four counts also alleged that a principal was armed with
a firearm (§ 12022, subd. (a)(1)) and that each defendant personally used a
firearm (§ 12022.53, subd. (b)), intentionally discharged a firearm (§
12022.53, subd. (c)), and caused each victim great bodily injury (§
12022.53, subd. (d)). (4CT 1033-1036.)

The June 28, 1999 amended information further alleged multiple-
murder, burglary-murder, and robbery-murder special circumstances with
respect to each of counts 1 through 4. (4CT 1036-1037; §§ 190, subd.
(a)(3), 190.2, subd. (a)(17).)

Counts 5 through 8 alleged that each defendant committed the
second degree robbery of Hurd, Hoard, Potter, and Dunn, respectively,
while a principal was armed and each defendant personally used and
discharged a firearm, causing each victim great bodily injury. (4CT 1037-
1040; §§ 12022, subd. (a)(1), 12022.53, subds. (b), (c), (d).) The court later
reduced counts 6 and 7 to attempted robbery with respect to Hoard and
Potter. (4CT 1027.)

Count 9 alleged that also on January 25, 1998, each defendant
committed the second degree commercial burglary of “Wheels N* Stuff,”

while a principal was armed and each defendant personally used a firearm.

2 “CT” means the Clerk’s Transcript. “CTSupp” means the
Supplemental Clerk’s Transcript. “RT” means the Reporter’s Transcript.
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(4CT 1041; §§ 459, 12022, subd. (a)(1).)

Count 10 alleged that on February 6, 1998, Pops committed the
attempted murder of Jane Hernandez, while personally using a firearm,
discharging it, and causing Hernandez great bodily injury. (4CT 1041-
1042; §§ 664/187a, 12022.53, subds. (b), (¢) (d).)’

The amended information alleged with respect to counts 1 through
10, that Pops had two prior felony convictions (§ 211; Health & Saf. Code,
§ 11352, subd. (a)), and with respect to counts 1 through 9, that Wilson had
one prior felony conviction (§ 211). (4CT 1042-1043; §§ 667, subds.
(a)(1), (b)-(1).)

Each count alleged that each respective offense was a serious felony.
(4CT 1033-1042; § 1192.7, subd. (¢).)*

Trial began before Judge Curtis Rappe with jury selection on May
26, 1999. (9CT 966.)

On July 15, 1999, guilty verdicts were returned against both
defendants on: counts 1 through 4 (Hurd, Hoard, Potter, Dunn,
respectively) for first degree murder (4CT 1096-1099; S5CT 1140-1143);
counts 5 (Hurd) and 8 (Dunn) for second degree robbery (4CT 1088, 1095;

* Counts 10 and 11 of the original information alleged that Wilson
was involved in, respectively, the Hernandez shooting and a burglary of her
home. (2CT 393-395.) The court granted Wilson’s motion to dismiss
counts 10 and 11. (9RT 946; 4CT 991.) Pops also obtained a dismissal of
count 11. (4CT 990.)

* Counts 12 and 13 of the original information alleged that on
January 25, 1998, defendant Aziz Harris committed, respectively, the arson
of Dunn’s property (§ 451, subd. (d)) and the crime of receiving stolen
property (§ 496, subd. (a)). (2CT 395-396.) As aresult of a plea
agreement, Harris pled guilty on September 15, 1998, to receiving stolen
property, and the arson charge was dismissed. (1CTSupp 63-64.)
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5CT 1137, 1144); and count 9 (“Wheels N’ Stuff”) for second degree
commercial burglary (4CT 1089; 5CT 1138). The jury found the
defendants not guilty on counts 6 (Hoard) and 7 (Potter) for attempted
robbery. (5CT 1127, 1128, 1145, 1146.) Pops was found guilty on count
10 (Hernandez) for attempted murder. (4CT 1090.) The jury found true all
special allegations (4CT 1082-1099; 5CT 1129-1136, 1139, 21CT 5695),
except for the firearm-discharge and great-bodily-injury allegations against
Pops in counts 1 through 3 and 5 (4CT 1095-1098) and against Wilson in
counts 4 and 8 (5CT 1137, 1143). At a later proceeding, the court found
true the prior-felony allegation against Wilson. (5CT 1314.)

The penalty phase began on July 16, 1999. (5CT 1314.) After
deliberating for approximately four full days and noting twice that it was
deadlocked, the jury finally returned death verdicts against Pops and
Wilson on August 2, 1999. (5CT 1343, 1349, 1363, 1372-1373; 6CT
1378, 1380.)

On April 7, 2000, the court denied each defendant’s motion to
modify the verdict and for a new trial, sentenced each to death, ordered
restitution, and imposed sentences on the non-capital verdicts, findings,
and enhancements. (7CT 1681-1692 [Pops], 1693-1699 [Wilson]; 40RT
6442-6449 [Pops], 6483-6490 [Wilson].)

STATEMENT OF FACTS’
Guilt Phase

Introduction

This case involves a shooting at a business in Compton on Super

> The Statement of Facts does not separate the prosecution’s case
from the defendants’ case.



Bowl Sunday 1998. No witness testified to seeing the shooting itself.
Christopher Williams was present at the business on the morning of the
shooting but left just minutes before it occurred. (13RT 1699-1701.)
Randy Bowie ran from the crime scene as the shooting unfolded. (12RT
1595.) And Anthony Brown drove up to the scene as the suspects drove
away. (19RT 2986, 2990.)

The Shooting

On Sunday, J amiary 23, 1998, Charles Hurd, Michael Hoard, Shawn
Potter, and Jessie Dunn were shot inside a building at a business known as
Wheels 'N Stuff, located at 1400 Sportsman Drive, Compton. (12RT 1508
[date, business]; 1514-1516 [victims]; 1533 [shots]; 1652, 1699 [address].)
All four victims died of gunshot wounds — Hurd, Potter, and Hoard from
.40 caliber Smith & Wesson bullets, and Dunn from 9mm caliber bullets.
(14RT 1996 [Hurd]; 2006-2007 [Potter]; 2012 [Hoard]; 2078-2089
[Dunn]; 19RT 2860-2869 [bullets identified].)

Christopher Williams

On the morning of the shooting, Christopher Williams drove in his
truck to Wheels 'N Stuff to obtain some marijuana from Michael Hoard,
who like Williams, sold “dope” out of Wheels 'N Stuff. (13RT 1699, 1704,
1747, 1796.) Williams was a felon and on probation at the time of the
shooting. He had been convicted of possession of stolen property and
felony possession of marijuana with the intent to sell. (13RT 1708-1709,
1748.) Williams violated a condition of his probation by selling drugs at
Wheels 'N Stuff. (13RT 1748.)

Williams was one of the owners of Wheels 'N Stuff, which Williams
said was a carwash. (13RT 1700, 1750, 1837.) Wheels 'N Stuff had no

particular hours. Williams kept no financial records. He did not charge



customers for washing cars, though he testified he would accept donations.
He made no profit from washing cars. He had no employees. Anyone who
washed cars was a volunteer. (12RT 1508; 13RT 1750, 1752, 1756, 1782,
1809.) According to Williams, on occasion he saw both customers and
people who washed cars at Wheels ‘N Stuff with a lot of cash in their
pockets. (I13RT 1742.)

On his arrival at Wheels 'N Stuff on Super Bowl Sunday 1998,
Williams parked and got out of his truck. As he walked towards the
building that housed the business, Williams saw two men, a driver and a
passenger, “slouched down” in a dark-colored Honda parked next to the
building. Williams went inside the building for 10 to 15 minutes. As
Williams walked out of Wheels ‘N Stuff, he saw that the men were still
there. (13RT 1703-1707.) Williams testified: “[W]e were selling weed, so
on my way out I asked them what are you guys doing, what do you need.”
(13RT 1712.) The passenger answered that they were looking for some
sounds. The driver repeated what the passenger said. Williams told the
men that they had the wrong shop. He then told them about a car stereo
shop. (13RT 1707, 1712-1714.)

Williams identified defendant Aswad Pops as the passenger and
Byron Wilson as the driver. (13RT 1706.)

When initially asked by the prosecutor at trial whether he was
“positive” of his identification of the driver, Williams responded: “From a
glance, yeah.” (13RT 1712.) The prosecutor inquired if Williams was
“positive” of his identifications when he identified Pops and Wilson at the
preliminary hearing. Williams answered yes. Then the prosecutor asked
Williams if he t