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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

Defendant and Appellant.

)
PEOPLE OF THE STATE OF CALIFORNIA, )
) No. S084996
Plaintiff and Respondent, ) (San Bernardino
) County Superior
V. ) Court No. FSB
) 858658)
RUN PETER CHHOUN )
)
)
)

APPELLANT’S OPENING BRIEF

STATEMENT OF APPEALABILITY

This is an automatic appeal from a judgment of death against
appellant Run Peter Chhoun. (Pen. Code, §1239.)! The appeal is taken
from a judgment that finally disposes of all issues between the parties.

INTRODUCTION

This automatic appeal addresses appellant’s conviction of five
murders during a robbery in San Bernardino. The prosecution’s case
against appellant was based on accomplice testimony and highly unreliable
sources. No forensic evidence tied him to the crime; there were no
eyewitnesses. Instead, appellant’s conviction was secured by the trial
court’s erroneous rulings allowing the prosecution to introduce irrelevant
and incendiary evidence of a prior double murder in which appeliant

allegedly participated and appellant’s gang involvement. Other evidentiary

! All statutory references are to the Penal Code unless otherwise
indicated.



and instructional errors compounded the prejudice arising from the
introduction of the prior crimes and gang activity.

Having obtained a conviction based upon improper and prejudicial
evidence, the state then obtained a death verdict for a person who
psychiatrist William Sack observed “was born into Dante’s Inferno,” and
spiraled downward from there. “[H]e grew up in hell for the first few years
of his life. And from then on things compounded, that trauma and his
family alienation, and it was this downhill accumulation of traleas and
stresses from that point on.” (41 RT 5370.)

Appellant’s guilt verdict and death judgment must be reversed.

STATEMENT OF THE CASE

On March 11, 1996, the San Bernardino County District Attorney
filed an information charging appellant Run Chhoun and four codefendants
Samreth Pan, Nhung Thi Tran (hereinafter Karol Tran), Vinh Quang Tran
(hereinafter Vinh Tran), and William Marcellus Evans with the following
offenses alleged to have occurred on August 9, 1995: (count one) murder
(§ 187) of Henry Nguyen; (count two) murder (§ 187) of Tren Yen Tran;
(count three) murder (§ 187) of Doan Nguyen; (count four) murder (§ 187)
of Daniel Nguyen; (count five) murder (§ 187) of David Nguyen; (count
six) attempted murder (§ 664/187) of Dennis Nguyen; (count seven) first
degree residential burglary (§ 459) of Henry Nguyen and Tren Yen Tran;
(count eight) first degree residential robbery (§ 211) of Henry Nguyen;
(count nine) first degree residential robbery (§ 211) of Tren Yen Tran; and
(count ten) first degree residential robbery (§ 211) of Dennis Nguyen.
Counts one through ten each alleged felony robbery and felony burglary
special circumstances (§ 190.2, subd. (a)(17)) against all defendants; these

counts alleged personal use of firearm enhancements (§ 12022.5, subd. (a))

2



against appellant and codefendant Samreth Pan only. The information also
charged appellant alone in count 11 with the August 3, 1995, murder (§
187) of Trang Vu. (2 CT 504-516.)

On May 7, 1996, the trial court severed the trials of Karol Tran, Vinh

Tran and Evans from that of appellant and Pan. (1 RT 35-36, 41, 48.) On

| May 9, 1996, the court denied the motion to sever Pan and appellant’s trial.
(2 CT 522; 1 PT RT 48.)° Appellant’s motion that all trial and in limine
objections by defense counsel are based on the California and United States
Constitutions was granted on November 13, 1996. (3 CT 527, 672-674.)
On February 26, 1999, Pan’s motion to sever Count 11, the Trang Vu
murder, from the joint trial with appellant was granted.* (3 CT 635.)
Appellant’s motions to exclude evidence of gang membership and evidence
of Sacramento crimes allegedly committed by appellant and Pan were
denied. (3 CT 668-671, 730-731, 752-754.)

Jury selection in the joint trial proceedings began on March 1, 1999,
and a jury was sworn on April 8, 1999. (3 CT 636, 710-711.) Opening

statements by both the prosecution and Pan were presented to the jury on

>Throughout Appellant’s Opening Brief the following abbreviations
will be used: “CT” refers to the Clerk’s Transcript on Appeal; “RT” refers
to the Reporter’s Transcript on Appeal; “PT RT” refers to the pretrial
transcript volumes; and “Supp. CT” refers to the Supplemental Clerk’s
Transcript on Appeal.

3 Appellant made several more oral motions to sever his case from
Pan’s. (See, e.g., 13 RT 1857; 14 RT 1948-1949; 3 CT 752, 755; 25 RT
3378; 27 RT 3610-3617.) He also raised the issue of severance in his '
motion for new trial. (48 RT 6264-6270.)

“That offense was not introduced at the penalty phase because, as the
prosecutor acknowledged, the evidence in that case “f[e]ll apart.” (29 RT
3831.)



May 6, 1999. (3 CT 734-735.)° _

On May 11, 1999, the prosecution began its case-in-chief. (3 CT
752-754.) On June 7, 1999, the prosecution rested its case for guilt, subject
to agreed-upon stipulations. Pan and appellant rested without putting on
evidence. (27 RT 3556-3557.) Both defendants made motions for acquittal
pursuant to section 1118.1. (27 RT 3556-3557.) The trial court denied
appellant’s motion (27 RT 3574), but granted Pan’s acquittal motion (27 RT
3605). Appellant then made a motion for mistrial based on all the evidence,
such as the Sacramento evidence and gang evidence, that came in primarily
to prove the case against Pan. (27 RT 3610-3617.) The trial court denied
the motion. (27 RT 3623.) On June 10, 1999, the parties restcl,d in the
presence of the jurors. (27 RT 3662.) That same day, the trial court
instructed the jury (27 RT 3664-3683), and on June 14, the parties gave
their closing arguments (28 RT 3688-3740; 3 CT 806-807). The trial court
gave final instructions, and deliberations began. (28 RT 3741.)

~ OnJune 15, 1999, the jurors rendered their verdict finding appellant
guilty of five counts of first degree murder, three counts of residential
robbery, and one count of residential burglary; the jury found appellant not
guilty of the attempted murder of Dennis Nguyen. (28 RT 3785-3788.)
The jury found the gun enhancements as to the murder counts untrue. (28
RT 3789-3790.) The jury found the other enhancements and the special
circumstances alleged true. (28 RT 3791-3792.)

On July 19, 1999, the prosecution and the defense presented opening
statements for the penalty phase. (4 CT 1065-1066.) The prosecution
rested its case-in-chief on July 28, 1999. (4 CT 1086-1087.) The defense

‘Defense counsel Levine reserved opening statement for appellant.
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case began on August 10, 1999. (4 CT 1106.) The prosecution presented
rebuttal on August 30, 1999. (4 CT 1122-1123.) On September 1, 1999,
closing arguments for the penalty phase were presented, and jury
deliberations began. (4 CT 1129-1130.) The jurors rendered their penalty
verdict, imposing the sentence of death, on September 2, 1999. (4 CT
1131-1132))

On January 4, 2000, the trial court denied appellant’s motion for new
trial as well as his motion to modify the death sentence. In the
pronouncement of judgment, the court also imposed a determinate sentence
of 26 years, 8 months for counts seven through ten, which was stayed
pursuant to Evidence Code section 654. (4 CT 1198-1199; 5 CT 1200-
1210.)

On March 30, 2000, the court filed an Amended Commitment and
Judgment of Death. (1 Supp CT 97-106.)

STATEMENT OF FACTS

A. Appellant’s Early Life

Appellant Run Chhoun was born in 1972, the second son of a poor
couple living in Ankgor Borey in the Battambang province of Cambodia.
(39 RT 5107, 45 RT 5846.) Run’s father Marith Chhoun was a farmer, and
the family lived in a straw-roofed hut with no walls. (36 RT 4847.)

In 1975, the Khmer Rouge took over Cambodia. (37 RT 4885-
4886.) When they gained entry to the Chhouns’ village, the Khmer Rouge
shot and physically abused the residents. (45 RT 5858-5860.). After they
discovered Marith had been in the military, the Khmer Rouge took him
from the rice field, tied him by a rope with others and forced him and the
other detainees to walk to a camp. Many died along the way. (45 RT 5862-
5864.)



Once at the camp, the Khmer Rouge interrogated Marith and hit and
kicked him. He was kept for a month with 10 to 15 people in a “long
house,” chained by the ankle with four others. They could only sit. They
urinated, defecated and ate rice porridge chained together in one spot. (45
RT 5865-5866.)

Marith could not say how many months he was in the camps, but he
was eventually released and returned to his village, where he found
appellant, “all bones” with a blackened face. (45 RT 5870.) Marith lost
two daughters, his parents and his wife’s parents to the Khmer Rouge. (45
RT 5869-5871.)

Appellant’s brother, Chhum Bili Chhoun (Bili), who was born in
1970, and is three years older than appellant, testified about growing up in
Cambodia with his brother and parents. Bili explained that after the Khmer
Rouge took over the country, he and appellant were taken from their home
by the Khmer Rouge army. (36 RT 4845-4846.) Bili was seven or eight
years old, and appellant’s was only four or five. (36 RT 4851.)

When their mother Sophat saw her boys being taken by the Khmer
Rouge she could not cry or show emotion or the soldiers would kill her and
her family. (45 RT 5894.) At the camp, Bili and appellant had no bed or
blankets. They slept on hay and had only the ripped clothes on their backs.
They were fed rice-water soup, which they supplemented with anything
they found growing on the ground. (36 RT 4850-4851.)

The conditions in the camp were horrendous. People starved to
death without food. They became sick from the cold. There was no
medicine. Instead, ill people were given coconut juice and poked with a

needle. Bili and appellant saw many people die in the camp. (36 RT 4856.)



Bili and appellant missed their parents and once tried to escape, but
were caught. When they returned to camp an army member hit Bili with a
shovel, splitting open his head. He received no medical attention; he was
left to bleed and became ill. (36 RT 4852, 4854.) To further punish the
boys the army forced Bili and appellant to sit in the hot sun for six days
without food and with only the water other children gave them. They were
not allowed to move. (36 RT 4853-4854.)

Despite this punishment, the boys escaped a second time and made it
home. Appellant was bruised and had been beaten. Marith recalled that
both boys were skinny with wounds and bruises all over. Before long, the
Khmer Rouge came to their farm and again took away Bili, appellant, and
their father. (36 RT 4854, 4870; 45 RT 5871.) The three were in the same
camp but kept apart from each other. Bili could not say how long they were
in the camp as he lost track of the time. (36 RT 4855.) They finally left the
camp when the Vietnamese invaded Cambodia and ousted the Khmer
Rouge. (36 RT 4856.)

Sophat tearfully described her husband’s and boys’ return.

Appellant had no “meat” on him; he was “all bones and skin.” (45 RT
5895.) He had a bad fever; he was black and blue all over; and he
complained that his head hurt on one side. (45 RT 5895-5896.)

Appellant’s family described his headaches as continuous and constant. His
whole head hurt, and he lost awareness of everything except the headache.
Appellant sometimes screamed and cried for hours from the effects of his
headaches. (38 RT 5048.)

When he first arrived home from the camp, appellant did not talk.

He banged his head against the wall and clung to his mother. (38 RT 5026.)

Appellant became frightened easily, and he had a startle reaction to loud
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noises. (38 RT 5048.) Appellant also had night terrors. They began after
he returned to the village and became worse in the refugee camps. (38 RT
5037-5038.) Bili heard appellant say he was struggling with the evil spirits
inside of him. “Like when you go to sleep, like something so big just stay
on top of you. You can’t breathe. You can’t hear, nothing at all.” (36 RT
4877.) |

After the Vietnamese invasion, the Chhoun family decided to leave
for Thailand in order to give Bili and appellant a new life outside of
Cambodia. (36 RT 4857.) The trip to Thailand was treacherous. The
family walked for two nights and three days from their rice farm to the Thai
border. (36 RT 4857; 45 RT 5872.) The walk was difficult, up and down
over hills. There were no trails, and it was monsoon season so that they at
times walked through breast-high water. (45 RT 5872.) There were land
mines, and they saw bodies blown up into pieces and body parts hanging
from the trees. The children were afraid and screamed. The bodies were
trail markers of a sort. (45 RT 5873.) As Marith explained, “[t]hat is the
only way you can guarantee safety, because you will know there has been
death prior to your arrival.” (45 RT 5874.)

In 1979, when appellant was approximately seven years old, the
family entered a refugee camp in Thailand. (36 RT 4859; 39 RT 5107; 45
RT 5875.) Marith explained that when they reached the camp, “[t]here was
no problem except starvation, hunger and waiting for the government
relief.” (45 RT 5874.)

The refugee camp was surrounded by barbed wire, and the Chhouns
were not allowed to leave. The camps provided some food, but not enough
to stave off starvation. Appellant was always hungry, so he would leave in

search for food. After he fed himself, he would bring his family what he



could. (36 RT 4860; 45 RT 5875.)

Appellant was not healthy while living in the camps. He was skinny
with a distended stomach. (45 RT 5875.) He had tuberculosis and was
coughing up blood. (45 RT 5876.)

In 1981, the Chhoun family was relocated to Mobile, Alabama,
where they were placed in a housing project in a predominately African
American neighborhood. (36 RT 4863-4864; 45 RT 5878.) Both
appellant’s parents worked, and during the day, the children were left
unattended. (45 RT 5879-5880, 5896-5897.) Appellant was rarely at home.
Marith testified that appellant slept in a dumpster “most of the time.” (45
RT 5883.)

Bili and appellant were placed in school, but they spoke no English,
and no one at the school spoke Cambodian. After a year in school, Bili still
spoke no English and had learned nothing more than the ABC’s. (36 RT
4864.) Nevertheless, both Bili and appellant were promoted to the next
grade. (36 RT 4881.)

Appellant continued to be ill during the family’s time in Mobile. He
had fevers and complained of hunger and headaches. He sometimes cried
in pain from the headaches, and he would hit his head against the wall. (45
RT 5882, 5902.) When hitting his head hurt more than his headache, he
would stop. This behavior continued throughout the time they lived in
Mobile. (45 RT 5883.)

In 1985, the family moved to the Stockton area, where appellant’s
parents’ drinking became more excessive and their behavior and discipline
of the children more violent. Appellant began experimenting with inhalants

such as gasoline and glue. (38 RT 5069-5070, 5881.)



Just before appellant was to begin ninth grade, the Chhoun family
moved to Long Beach, California, where Bili finally learned English. (36
RT 4870; 38 RT 5068-5069.) At the family home, however, only
Cambodian was spoken. (36 RT 4870.)

Appellant never engaged in the school system in Long Beach. At
school he met other Asians who were gang members. He was introduced to
the Tiny Rascal Gang, TRG, where for the first time he felt accepted by a
group. (38 RT 5070.) He began engaging in criminal activity, primarily car
theft, and he eventually ended up in CYA. (38 RT 5071, 5073.)
Appellant’s best level of adjustment occurred while he was in the highly-
structured CYA environment. (38 RT 5073-5074.)

In 1993, appellant was released from CYA, and he began a
relationship with a woman named Champa Onkhamdy. (40 RT 5225; 44
RT 5723-5724; Exhb. 240.) Onkhamdy convinced appellant to leave TRG
and Long Beach. (44 RT 5726.) In 1994, they moved to Portland, Oregon,
hoping to start a new life, and things were going well. (40 RT 5226; 44 RT
5725, 5728-5729.) In the early summer of 1995, Onkhamdy was pregnant
with appellant’s baby and appellant was about to begin janitorial school
when he heard that his younger brother Em had been shot. (40 RT 5226-
5227; 44 RT 5732.) Onkhamdy tried to stop appellant from going to see
Em in San Bernardino, fearing appellant would resume gang life, but he
assured her he would return to Oregon. (44 RT 5732.)

In June 1995, appellant began the drive to San Bernardino, but he
was arrested on an old traffic warrant soon after he entered California. (40
RT 5227; 44 RT 5748-5749; Exhb. 240.) The arrest sent appellant into a
tailspin. Psychiatrist Dr. William Sack testified that appellant thought there

was no use trying anymore. He would never make it; he would never have
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a good life. Appellant was depressed, hopeless and angry at the world. (40
RT 5227.) This is the man who, once released, continued to San
Bernardino to see his brother and slipped back into gang life. (40 RT
5227.)

B. Guilt Phase Evidence

1. The Elm Avenue Crimes

On the evening of August 9, 1995, four young Asian Americans
committed a home invasion robbery of the Nguyen family on South Elm
Avenue in San Bernardino.® One of the four, Karol Tran, whose mother
lived near the Nguyens and knew them, targeted the family, because she had
heard that they kept jewelry and cash in their home. (25 RT 3429-3431.)
Joining Karol that night were Vinh Tran, William Evans and appellant
Chhoun. When the four of them left Elm Avenue, five of the Nguyen
family members were dead, and young Dennis Nguyen was left injured, to
be discovered by concerned neighbors the next morning.

Appellant, Pan, Karol, Vihn Tran, and Evans were arrested and
charged with the Nguyen murders. (2 CT 504.) The prosecution theorized
that Samreth Pan, although not present at the offense, supplied a gun to be
used during its commission, and that Pan and appellant were leaders of a
local version of the TRG, and thus most responsible for the crimes. To
prove his case against Pan and appellant, the prosecutor offered deals to the

other alleged participants. |

Throughout the trial, the parties referred to the San Bernardino
crime as having occurred on “Elm Street.” The actual location of the crime
was 1657 South Elm Avenue. (14 RT 1907, 2005, 2050-2051, Exhb. 61.)
For the sake of accuracy, the address is referred to as EIm Avenue in this
brief.
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a. William Evans

Evans, a member of TRG, was a defendant in the San Bernardino
case and the Sacramento murders discussed extensively at this trial. (17 RT
2402.) Evans accepted a deal to testify for the prosecution against appellant
and Pan in both cases. (17 RT 2402-2403.)" He acknowledged that he also
decided to plea and testify against appellant and Pan after discovering that
neither was going to help him in his case. (17 RT 2412.)

Evans testified that appellant and Pan were both “shot-callers” and
“OG’s” for TRG, that is, members who tell youngér members what to do.
(17 RT 2405, 2407.) Karol Tran took care of the females from TRG, and
her house was a meeting place for the gang. (17 RT 2406, 2408.)

According to Evans, on August 9, 1995, he and appellant were at
Karol’s house when she suggested robbing a certain house. Evans stated
that appellant became the shot-caller for the robbery, in charge of
assembling the team, and he asked Evans to participate. (17 RT 2416-2418,
2447.) The robbery team included Karol, Evans, appellant and Vinh Tran.
(17 RT 2418.)

On August 9, 1995, appellant drove Evans, Karol and Vinh Tran in a
red Honda Civic from Karol’s house to Pan’s mother’s house, where they

met Pan and fellow TRG member Ronnie Nuon, who were outside working

"Evans pled guilty to five counts of first degree murder and all other
charges leveled against him. (17 RT 2408.) Evans initially pled guilty to
all the charges in exchange for a prison sentence of 35 to life, but was then
contacted by the prosecutor in this case and was able to get his sentence
reduced to 25 years to life in exchange for testifying. (17 RT 2412-2414,
2489-2493.) In addition, the prosecutor agreed not to prosecute Evans on
another murder charge pending in San Bernardino County. (17 RT 2491-
2492.)
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onacar. (17 RT 2419-2422.) Evans alleged that appellant had a Glock
nine-millimeter pistol with him. (17 RT 2420.)

When the four arrived at Pan’s house, appellant and Pan talked. (17
RT 2422.) Evans could not remember exactly what was said, but he
testified that appellant asked Pan to give him a gun. (17 RT 2423.) Evans
also testified that appellant asked Pan to accompany them on the robbery,
but Pan refused. (17 RT 2423-2424.) Pan did, however, give them a nine-
millimeter gun, which appellant handed to Evans, who in turn, handed it off
to Vinh Tran after they arrived at the Elm Avenue house. (17 RT 2424-
2425, 2428.) Once there, Vinh Tran and Karol approached the house. (17
RT 2425-2427.) Karol knocked on the door, and when someone answered,
Vinh Tran went into the house armed with Pan’s gun. Karol returned to the
car. (17 RT 2427-2428.) Appellant and Evans then got out of the car and
approached the house. (17 RT 2429.) Evans said he heard Vinh Tran
yelling in Vietnamese, which Evans did not speak, then Evans, appellant
and Vinh Tran ordered the occupants to get on the floor. (17 RT 2429-
2430.) Trin Tran, her husband Henry Nguyen, and their daughter Doan
were in the living room. (17 RT 2430.) Vinh Tran went to another room in
the house and returned with the children Daniel, David, and Dennis
Nguyen. (17 RT 2433.) Vinh Tran continued to do the talking, demanding
money and jewelry from the family. (17 RT 2434, 2448.) Evans testified
that appellant gave him his gun and obtained a knife, which appellant held
against Dennis. At that point, Henry Nguyen gave up some money. (17RT
2434-2347.)

Daniel, the eldest Nguyen boy, told Evans that he had some money
in his room. Evans followed him down the hallway, but stopped short of

the bedroom when he heard a gunshot, whereupon he turned around and
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returned to the living room. (17 RT 2439.) Evans stressed that he never
made it to the back bedroom, where Doan and Daniel were later found
dead. (17 RT 2500-2501.)

Evans alleged that when he returned to the living room he saw Henry
Nguyen laying oh the floor and appellant standing near him holding a gun.
(17 RT 2440-2441.) Appellant told Evans to leave the house, which he did,
returning to the car where Karol was waiting. (17 RT 2442.) Evans heard
more gunshots while he waited. (17 RT 2442.) Evans testified that he
never saw anyone get shot during the robbery, though he admitted he had
told the police otherwise. (17 RT 2529.) After Evans heard the additional
shots, appellant and Vinh Tran came back to the car, and they left with
money and jewelry. (17 RT 2442, 2449.) The prosecution showed Evans a
photograph of a necklace, and he identified it as taken from Trin Tran. (17
RT 2472-2473.) They returned to Karol’s house and divvied up the stolen
money and jewelry. (17 RT 2450.)

On cross-examination Evans admitted he had told different stories
about the Elm Avenue crimes to different people. (17 RT 2494.) He
acknowledged telling Detective Dillon that he had seen Vinh Tran shoot
twice before Evans left the house. (17 RT 2495-2496.) Finally, Evans
admitted that because Vinh Tran had already pled guilty and was thus out of
the Elm Avenue case, it would not help Evans to allege that he saw Vinh
Tran shoot. (17 RT 2509-2510.)

b. Karol Tran

Karol Tran testified that, although she was not a member of TRG,
she was familiar with the gang and that its members often assembled at her
home. (25 RT 3389-3390.) After the Elm Avenue incident, however, Pan
made Karol a shot-caller. (25 RT 3393, 3421.)
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Karol was in charge of the TRG juniors, a young female subset of
the gang, and was “kind of” an O.G. for the girls. (25 RT 3422, 3427.) At
the end of trial, the parties stipulated that in 1995, Karol had admitted to a
police officer that she was a member of TRG. (27 RT 3662.)

Karol testified that she was made aware that she was eligible for the
death penalty for her role in the San Bernardino murders and then struck a
deal to plead guilty to five counts of first degree murder. (25 RT 3440.)
She testified at the preliminary hearing and subsequently her exposure was
reduced to five counts of second degree murder. (25 RT 3383-3384, 3446-
3447.) Karol understood that if she testified for the prosecution, she would
receive a lesser sentence with a chance for parole while still fairly young.
(25 RT 3442-3443.) She said she knew the police and district attorney were
working together and that the police wanted the convictions of Pan and
appellant. (25 RT 3444-3446.) She also acknowledged that she had
received visits with her family and that the police bought her meals on the
way to those visits; it was her understanding that the police were helping
her because she was cooperating. (25 RT 3463-3465.)

Karol testified that two weeks before the robbery, appellant spoke to
her about wanting a place to rob for money to send to his girlfriend up
north. Karol told him of a place where a family she knew lived and that
they would have money. (25 RT 3390-3392.) The night of the robbery
Karol had a conversation with appellant, Evans, Vinh Tran and a female
TRG member named Kunthea Sar. (25 RT 3393.) Karol told the group she
thought the Nguyen family had a $10,000 diamond ring, a luxury car and
cash. (25 RT 3404, 3408.) She figured they were rich and that Vietnamese
targets would not call the police, so it would be a good place to rob. (25 RT
3431, 3433-3434.) Karol helped plan the robbery and testified that they
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planned to do no more than threaten the occupants. (25 RT 3415, 3485-
3486.)

Karol claimed she did not want to go to the robbery out of respect for
her parents. Sar volunteered to participate in Karol’s stead, but she was
turned down. The group reasoned that because Karol knew the occupants
of the residence, she should approach the door. Accordingly, Karol went as
planned. (25 RT 3394-3396, 3403-3404.) Appellant first drove Karol,
Evans, and Vinh Tran in a red Civic to Pan’s mother’s house, where Karol
saw Pan give appellant a Glock pistol, which he gave to Vinh Tran in the
car. Karol then directed them to the Nguyens’ EIm Avenue address. (25
RT 3395-3399, 3461.) |

At the Elm Avenue home, Karol got out of the car with Vinh Tran
and went up to the front door. This being August, the front door was open,
and Karol could see, through the closed screen door, Henry Nguyen and two
children. Vinh Tran stood off to her right side with Pan’s gun. Karol
knocked on the door, and Henry Nguyen shooed the two kids away and
came to the door. (25 RT 3400-3403.) When Henry opened the door for
Karol, Vinh Tran rushed in. As Karol ran back to the car, she saw appellant
and Evans run past her and into the house. (25 RT 3402-3403.) While
sitting in the car, Karol heard three sets of gunshots from inside the house.
(25 RT 3404-3405.) Vinh Tran, appellant and Evans all returned to the car,
and they drove back to Karol’s home. (25 RT 3405-3408.)

On the way back, Karol heard appellant say that they must have had
the wrong house, because the family did not have a Lexus or as much
money as he had hoped. Karol also recounted that appellant said that five
people were killed. (25 RT 3410-3411.) Karol did not know who actually
did the shooting inside the home. (25 RT 3453.) On the drive back to her
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home, she also witnessed appellant hand Vinh Tran a gun and tell him to
unload it; Vinh Tran set the gun out on the sun roof. (25 RT 3408-3409,
3414.)

When the group arrived back at Karol’s house, there were already
other TRG members there, including Pan. Pan, appellant, Karol, Evans,
and Vinh Tran gathered in Karol’s room to discuss what happened. (25 RT
3410.) Karol asserted that at some point appellant said he held a knife to a
little boy’s throat to get “the lady” to tell him where the money was. (25 RT
3417.) Appellant divvied out the proceeds from the robbery; for her part in
the crimes Karol received $500. Vinh Tran received a couple of hundred
dollars and Evans received one hundred dollars. (25 RT 3412, 3416.) Sar
received a small amount of cash. (26 RT 3503, 3531-3532.) Pan received
nothing. (25 RT 3416.)

When the meeting in Karol’s room broke up, Karol said appellant
told everyone to act like nothing had happened, and appellant told Karol to
make up a story about getting into a fight with a Black girl at Taco Bell if
anyone asked about her demeanor. (25 RT 3418-3419.) The group left
Karol’s house and went to a nearby pool hall. (25 RT 3419-3420.)

c. Stipulation regarding Dennis Nguyen’s
Observations

The parties stipulated that San Bernardino Police Department
Detective Brian Cartony, who conducted a two-hour interview with young
Dennis Nguyen in the emergency room on August 10, 1995, would have
testified as follows: Dennis told Cartony that there was a knock on the
door, his dad answered and three men entered. One of them put a gun to his
dad’s head and demanded money; another man pulled Dennis’s necklace off

his neck, then took his mother’s necklace. One of the men then shot Dennis
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in the hand and they all left out the rear exit of the home. (24 RT 3234.)
Dennis was unclear on whether the invaders spoke English or Vietnamese.
There was no mention of any threats or torture. (24 RT 3235.)

d. Kunthea Sar

Kunthea Sar, a TRG member, knew Karol, appellant, Vinh Tran and
Evans, and she was staying at Karol’s house on the evening of August 9,
1995, when they all came over. (26 RT 3496-3498.) Karol ordered Sar and
several other TRG members out of the living room and proceeded to have a
conversation with appellant, Evans and Vinh Tran. Sar was being nosy and
tried to listen in. (26 RT 3509-3510, 3520-3521, 3528-3529.) Sar denied
offering to help them commit a robbery that night. (26 RT 3529-3530.)
She claimed to have seen appellant with a Glock nine-millimeter handgun
that night. (26 RT 3502.)

Sar felt that appellant had pressured Karol into participating in the
robbery, based upon Karol’s reaction upon returning. Sar said Karol said
some things about not wanting to go. (26 RT 3502, 3513, 3535.) Sar also
said Karol and Evans were crying. (26 RT 3500.)

Sar overheard appellant say that Vinh Tran did some of the shooting,
and appellant did some as well. (26 RT 3505-3506, 3515.) Appellant also
said the plan was to threaten the family for money. (26 RT 3502.)
Appellant was saying that Vinh Tran was crazy — he had shot a kid. (26 RT
3501.) Later, Sar said she did not know which of the four made that
statement. (26 RT 3533-3534.) Shé acknowledged that earlier she said that
appellant said Vinh Tran shot in the house and appellant only intended to
threaten people for money. (26 RT 3538.) Finally, Sar admitted she had
told Detective Dillon that she figured that when the robbery crew came

back to the house with money they had done something, but she heard the
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details on the news, not from the people in the house that evening. (26 RT
3541-3542)

Sar saw Karol get money, and she saw Vinh Tran and Evans with
money afterwards; nobody had money before they left. (26 RT 3506.)
Vinh Tran and appellant each gave her $20 after they returned to the house.
She knew the money she received was from the proceeds of the robbery.
(26 RT 3504, 3531-3532.) Sar told Dillon that appellant tried to give her
$100, but she turned it down because she thought it was wrong. (26 RT
3543-3544.)

After her testimony, the trial court ruled Sar was not an accomplice
as a matter of law. (27 RT 3573-3574, 3652-3657.)

e. Yen Nguyen

Henry Nguyen’s sister, Yen Nguyen, testified that her brother lived
at the Elm Avenue home with his wife Tren Tran and their children, Doan,
David, Daniel and Dennis Nguyen. (14 RT 1969-1972.) Yen had moved
out of the Elm Avenue house just 10 days before the killings. (14 RT
1975.) On August 10, 1995, she called the home, and Dennis answered the
phone, which was unusual in and of itself, and said “mommy’s dead.” (14
RT 1976-1977.) Yen called her former neighbors and asked them to go
over and check in on the house. She went over herself an hour later. (14
RT 1977.) Yen identified a pendant pictured in Exhibit number 93 as
belonging to Tren Tran. (14 RT 1978.) From living at the Elm Avenue
house, Yen was familiar with the Tran family and was able to identify a
picture of Karol Tran, the woman who tricked the Nguyen family into

opening their door to the robbery. (14 RT 1979-1981.)

19



f. Marshall Ibarra®

Marshall Ibarra testified that he was a former member of TRG,
nicknamed ‘“Psycho,” and that he was with the gang in 1995, when he was
15 or 16 years old. At the time of his testimony, he was no longer a
member. (18 RT 2623-2624.) Marshall recalled that people had been killed
at the Elm Avenue house, but could not remember all the details because of
the passage of time. (18 RT 2625-2626.) The day after the shootings he
saw Pan and Karol Tran at Karol’s house; he did not recall seeing Evans,
appellant or Vinh Tran there. (18 RT 2626.)

Marshall alleged that he decided to give up on “ganging” after the
San Bernardino crimes. (18 RT 2627-2628.) He could not recall on the
stand what Pan had told him concerning whether Pan had loaned a gun for
the San Bernardino crime, or whether he had ever seen Pan or appellant
with guns at some time period before the crime, but the prosecutor
impeached Marshall with his preliminary hearing testimony, wherein
Marshall said Pan had told him he had lent a gun for the crime to a TRG
leader named Bone, and that Marshall had seen both Pan and appellant
carry guns on occasions before the crime. (18 RT 2628-2631.)

Marshall testified that he could not remember, it having been so long
ago, whether appellant actually told him, “I killed somebody. . . . I got five
counts of murder, and I did a family,” but Marshall admitted he had testified
during the preliminary hearing that appellant had said as much. (18 RT
2631-2632.) Marshall also claimed that appellant had told him that he had
done “some of the shooting,” during the Elm Avenue crime. (18 RT 2632,

8Marshall’s brother Jonathan also testified so the witnesses will be
referred to by their first names.
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2641.) Marshall then noted, however, that with the passage of time, he
could not remember or was not sure about things people said to him or he
said to others about the Elm Avenue crime. (18 RT 2646-2648.) One thing
he did know was that he told the truth during the preliminary hearing. (18
RT 2646.)

During that hearing Marshall testified that the only thing appellant
told him was that he, appellant, was accused of the five murders. Appellant
said nothing about the actual events of the August 9, 1995, crimes. (18 RT
2648.) Marshall admitted to having used drugs during the time period he
gave his initial statements to law enforcement and that he might have been
using alcohol, marijuana, cocaine or heroin when he talked to Detective
Dillon. (18 RT 2650-2652.)

g. Jonathan Ibarra

On August 22, 1995, Jonathan Ibarra, Marshall’s brother, was
arrested driving Pan’s car, a blue Honda Accord. (20 RT 2841-2843, 2846.)
Jonathan, a member of the Seventh Street Locos gang, was arrested for
violation of his felony probation. (20 RT 2856-2857.) The police told him
they were looking for Pan, and Jonathan agreed to help them lure Pan to his
arrest. (20 RT 2843-2844.)

Jonathan testified at trial that after he saw a report on the news about
the Elm Avenue murders he asked appellant if he had done it. Jonathan
could not remember whether appellant answered at all or said he had shot
anyone. (20 RT 2845.) He acknowledged that at the preliminary hearing he
had said appellant had said, “yeah, he did one but one guy was shot on the
arm.” (20 RT 2845-2846.) The prosecutor read a portion of the preliminary
hearing wherein Jonathan agreed with the prosecutor’s assertions that

appellant had said he had committed a robbery in which five people were

21



killed and one got away. Jonathan agreed at trial the statements were true.
(20 RT 2846-2848.) Jonathan also agreed that he had seen both appellant
and Pan with nine-millimeter pistols in August of 1995. (20 RT 2849-
2850.)

Jonathan further testified that the Sunday after the murders, about 15
TRG members held a meeting at Karol Tran’s house about appellant and
Evans’ arrest in Sacramento. (20 RT 2851-2852.) Vinh Trén attended that
meeting. (20 RT 2853.) Jonathan explained that, as he was not a TRG
member, he was not privy to the gangrmeetings. (20 RT 2852, 2855.)

Jonathan feared San Bernardino Police Detective Dillon’s threat that
Jonathan might go to state prison for five years if he did not talk to Dillon;
Jonathan believed his status as a former informant would get him killed.
(20 RT 2858-2859, 2874.) He thus wanted to give Dillon what he wanted.
In return, Dillon promised to talk to the district attorney, allowed Jonathan
to stay the night at the police station, and let him leave the next day. (20 RT
2860-2861.) Jonathan admitted that he had made a deal with the prosecutor
prior to the preliminary hearing; he did not remember what the deal was, but
acknowledged that he never went to jail for either his outstanding grand
theft auto felony or for a charge of sex with a minor. (20 RT 2864-2866.)
When he was talking to Dillon, he was trying to stay out of jail. (20 RT
2871.)

Over defense objection, Jonathan stated that he was testifying,
regardless of the subpoena, because he felt remorse over the death of the
Nguyen family, and felt badly that Dennis Nguyen would grow up not
knowing his family. (20 RT 2879-2881.) Jonathan carried a Bible
everyday because it gave him hope, and he worked with a local preacher.

(20 RT 2881-2882.) At the same time, he reiterated that he spoke to Dillon

22



because he feared for his life for being a gang informant. (20 RT 2888-
2889.) Jonathan also stated that part of gang life is lying, and that he lied
when he was a gang member. He agreed that he was a different person at
trial than the person who spoke with Dillon. (20 RT 2894-2896.)

h. San Bernardino Police Officer Patrick
Pritchett

Officer Patrick Pritchett of the San Bernardino Police Department
was the first police officer on the scene at South Elm Avenue. (14 RT
2017-2018.) He entered the house with Sergeant Rice and saw an Asian
female lying on the living room floor, apparently dead. (14 RT 2019-2020.)
He then saw an Asian man and a boy, both of whom also appeared to be
shot dead. (14 RT 2020.) Pritchett proceeded down the hall to a back
bedroom where he discovered two other children, a boy and a girl, dead
from gunshot wounds. (14 RT 2020-2021.) Finally, Pritchett and Rice
walked through the house to make sure there were no other victims and then
secured the house to make sure nobody came in or out. (14 RT 2021-2022.)
Pritchett noticed in his sweep of the house that the female adult had what
appeared to be toothpaste coming from her nose and ears, and he noticed a
tube of toothpaste on the floor. (14 RT 2022.)

Pritchett discovered that Dennis Nguyen had blood on his left arm
from an injury, and medical aid was called to the scene. (14 RT 2023.)

i. San Bernardino Detective Brian Cartony

Detective Cartony interviewed Dennis Nguyen at the hospital, where
Dennis was being treated for a grazing bullet wound. (14 RT 2034, 2038.)
Dennis initially did not want to speak, but he said something, through an
interpreter, that led Cartony to schedule another interview with him. (14
RT 2038-2040.)
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At that interview, within the week, Cartony extracted unspecified
useful information from Dennis with the help of a psychologist, Phu
Nguyen, that he passed on to detectives Kilbride and Dillon. (14 RT 2041-
2043.) The jury never heard from Phu Nguyen.

J- Sacramento Sergeant Robert Risedorph

Sergeant Robert Risedorph, who in 1995, was the supervisor of the
Gang Suppression Unit of the Sacramento Sheriff’s Office, received
information regarding possible suspects in the July 27, 1995, attempted
robbery-murder that occurred in Sacramento.” (22 RT 3057-3058.) He was
told to be on the lookout for the street names of Pan, appellant, Vinh Tran
and Evans. (22 RT 3059.) On August 16, 1995, Risedorph spotted Vinh
Tran in the North Highlands area of Sacramento with Evans and appellant
in a brown Toyota Celica. (22 RT 3061.) Risedorph questioned the men,
and appellant said they were in Sacramento to visit a female friend.
Appellant said he had never been to Sacramento before. (22 RT 3062-
3063.) Risedorph asked the group if he could search their car; they agreed,
and Risedorph discovered a nine-millimeter bullet casing, consistent with a
Glock brand pistol. (22 RT 3065-3066.) Appellant, Evans and Tran were
detained and taken to the Sheriff’s Department for questioning. (22 RT
3067-3068.) Risedorph conducted another search of the car once he had
moved it to the narcotic gang office parking lot and discovered two live
bullets in the trunk area of the car. (22 RT 3068.)

/
i

°The transcript reads September 27, 1995, but it seems clear that they
were referring to the July 27th incident.
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k. Pan’s Blue Honda Accord

On August 23, 1995, Detectives Renato Giannini and Dennis Evans
and Officer Klukas of the San Bernardino Police Department went to a
towing lot and searched a blue Honda Accord in which a police narcotics
division tracking device had been installed to monitor Pan. (19 RT 2773-
2776, 2780.) The car was registered to a woman named Terry Hale, with
whom Pan was living. (19 RT 2775, 2784-2785.) The police searched the
car and found in the trunk four nine-millimeter bullets and three 380 caliber
bullets. (19 RT 2777, 2784-2785.)

1. San Bernardino Police Detectives David
Dillon and Vincent Kilbride

Detective David Dillon was designated lead investigator of the Elm
Avenue homicides, and his partner Detective Vincent Kilbride created
diagrams of the crime scene. (14 RT 2045-2047.) Kilbride explained a
series of diagrams he had created for the case to the jury, notiﬁg a rubber
glove and a fired bullet found just outside the house, the position of the
bodies of Trin Tran, Henry Nguyen and David Nguyen in the living room,
the discovery of fired cartridge cases and bullet strikes, as well as a tube of
toothpaste, a purse that had been rifled through, a meat cleaver, and other
indications of the violence that had taken place in the living room. (14 RT
2060-2061, 2063-2069.) He also noted bloodstains along several of the
walls in the house. (14 RT 2076-2079.) Kilbride pointed out the positions
of the deceased Doan Nguyen and Daniel Nguyen, along with many fired
nine-millimeter cartridge cases, and bullet strikes in the wall, as well as
bullet holes in the mattress, in one of the back bedrooms of the Elm Avenue

home. (14 RT 2079-2084.)
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Dillon identified photographs of the EIm Avenue crime scene,
including photographs of the victims and their various injuries. (23 RT
3144-3152.) Dillon also identified a blue Honda Accord with the license
plate number 3HDR 196 as belonging to Terry Hale, Pan’s adoptive mother,
and a brown Toyota Celica with the license plate number 1DLY701 as
belonging to Em Chhoun, appellant’s brother. (23 RT 3153-3154.)

On January 31, 1996, Dillon spoke with a jail informant named Mark
Milazo who was in jail with appellant. (24 RT 3236.) Milazo told Dillon
that appellant told him that Vinh Tran said that he hit someone in the jaw
and then grabbed some toothpaste and squirted it on “her” face. (24 RT
3236.) Appellant said that Vinh Tran said “that’s poison,” and “tell him
where the fuckin’ money is or she’s going to die.” (24 RT 3236.)

m. Forensic Evidence

On August 10, 1995, Richard Tomboc, a San Bernardino
identification technician lifted latent fingerprints from the scene. They all
either matched Nguyen family members or were unmatchable. (19 RT
2794-2798, 2815-2818.) None of the fingerprints found at the scene
matched appellant, Pan or Evans. (19 RT 2815, 2821, 2825.)

Karen Rice, a forensic expert, also investigated the Elm Avenue
crime scene and collected the following: fired cartridge cases, a tube of
toothpaste, bullets, bullet holes, blood, household items, and a cleaver. (18
RT 2657-2658, 2661-2664.) Rice did not do the actual analyses of the
cartridges, but in her opinion all those found at the scene had the same
general characteristics. (18 RT 2668-2670.)

William Matty, a criminalist for the San Bernardino County Sheriff’s
Crime Lab, reviewed an examination of the shell casings from the Elm

Avenue and Sacramento crime scenes, as well as the casing found in the car
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during the Sacramento arrest. (24 RT 3349, 3351-3352.) He did not do the
examination himself. (24 RT 3358-3363.) Matty testified that all the shell
casings from the Elm Avenue scene came from the same gun, likely a Glock
nine- millimeter. (24 RT 3354-3355.) All the casings from the Sacramento
scene came from the same gun, but it was a different gun than the one used
in San Bernardino. (24 RT 3355.) Matty believed the shell found in the car
was fired from the gun used in San Bernardino. (24 RT 3357-3358.)

Frank Sheridan, the medical examiner for San Bernardino County,
conducted the autopsies of the Elm Avenue deceased. Henry Nguyen
suffered two bullet wounds, both of which were fatal, as well as superficial
wounds on the back of his neck, consistent with a sharp object, such as the
very tip of a knife. (24 RT 3246-3254.) Trinh Tran suffered three gunshot
~ wounds, two in the head (both of which were fatal), one in the leg; the
remains of a nine-millimeter bullet was extracted from her leg. (24 RT
3265-3266.) Sheridan noted that Tran had toothpaste residue on her face,
and that the toothpaste in her nose would have caused a slight burning
sensation. (24 RT 3287-3288.) Doan Nguyen, Daniel Nguyen and David
Nguyen all succumbed to fatal gunshot wounds as well. (24 RT 3293-3305,
3313-3315, 3319-3322.)

2. Other Crimes Evidence

In order to link Samreth Pan to the charged crimes, the prosecutor
labored to show that Pan’s action in providing a gun proved that he
understood violence was about to occur and that he was aiding that
violence. To establish that link, the prosecutor sought to present evidence
of a previous home-invasion shooting committed in Sacramento, allegedly

conducted by Pan, appellant, Evans and Vinh Tran, to show that Pan knew
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the gun would be used in a home-invasion robbery and that it would be
fired if necessary.

In addition, the prosecutor offered evidence that the four men were
members of the TRG. The prosecutor proffered the testimony of a gang
expert to describe the structure of Asian gangs, generally, and to explain to
the jury the importance of a gun in TRG culture and the significance of one
TRG member giving a gun for other members to use in a crime.

a. The Sacramento Robbery and Double
Murder |

Quyen Luu testified via a Cantonese translator that on July 27, 1995,
she was living at 7301 Florinwood, apartment number 53, in Sacramento.
On that evening, a man with a gun came into the kitchen area where she
was standing. Her husband, Hung Dieu Le, was in the apartment eating
dinner with a friend, Hung Ngo. (19 RT 2698-2702.) The prosecutor
showed her photographs of appellant, Pan and Evans.'® She said the
photograph of appellant looked like the man with the gun because he was
dark-skinned, though she later admitted she could not be sure, because she
had been frightened at the time of the shooting. (19 RT 2702, 2706-2707.)
She could not identify Pan or Evans. (19 RT 2702-2703.) She testified that
the man who entered her apartment shot her in the leg, and she blacked out
and fell. (19 RT 2703.) She heard seven to eight shots. (19 RT 2703.)

Mei Tuyet Le, daughter of Hung Dieu Le, testified that in 1995, she
lived at apartment 53. Her parents ran a candy store out of the apartment.
(19 RT 2709-2712.) On the evening of July 27, 1995, she was upstairs at a
neighbor’s apartment, apartment number 52, with her siblings. (19 RT

Photographs numbers 43, 44 and 45, were photographs of
appellant, Pan and Evans, respectively. (13 RT 1769.)
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2709.) She heard her sister Amie scream that someone was robbing their
house; when she looked down she saw her mother and a man pushing each
other. (19 RT 2714.) She had never seen the man before and could not
identify him. (19 RT 2714.) Le heard a shot and saw her mother scream
and fall; the neighbor pulled Le into apartment 52, and she heard five or six
more shots. (19 RT 2716-2717.) After a while, Le went downstairs and
found her grandfather, Ngiep Thich Le, lying on the ground in blood, and
her uncle attempting to revive him. (19 RT 2717.) Le found her mother on
the porch, alive, and then found her father lying on the living room floor.
Her father was still alive at that point. (19 RT 2717-2718.)

Vincent Le, son of Hung Dieu Le, testified that he was outside
apartment 52 on the night of July 27, 1995. (19 RT 2720-2722.) He heard
his sister scream about a robbery; when he looked into apartment 53, he saw
a man holding a gun push his mother. He initially stated that the man was
wearing a white t-shirt and tan-colored jeans, but later “clarified” that by
tan, he meant a black color. (19 RT 2721-2723, 2731.) After his mother
was shot he heard three more shots, then four to five more. (19 RT 2723-
2724.) Vincent was pulled back into apartment 52, then, after hearing no
more shots, he went to apartment 53 where he discovered his grandfather
and father both injured. (19 RT 2723-2725.) He could not identify the
robber; he did not recognize photographs of appellant, Pan or Evans. (19
RT 2726.) Vincent also saw two people running away from the apartment.
(19 RT 2739-2740.)

An hour before the incident Vincent had seen a skinny guy, who did
not look like the robber, come to his house to buy candy in a light blue two-
door Honda Accord. He saw another guy searching the trunk of that car,

who appeared to be wearing the same clothing as the robber and looked like
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him, though Vincent could not see that man’s face. (19 RT 2725-2729.)
Vincent eventually saw the car leave and noticed two other people in the
back, for a total of four people in the car. (19 RT 2730.) He testified that a
lot of people come from the park to buy items from the store. (19 RT
2746.)

Amie Le, daughter of Hung Dieu Le, testified that on the evening of
July 27, 1995, she was sitting on the stairs outside apartment 53, when three
men came up and one of them pointed a gun and gestured with his hand as
if to say, “come with me.” (19 RT 2757-2759.) Amie yelled at her mother
to close the door, but the man with the gun walked into the apartment and
Amie fled upstairs. (19 RT 2760.) She testified that the photoéraph of
William Evans (photograph number 45), looked like one of the men in the
apartment, but she could not be sure. In addition, she could not recall if the
other men had guns. (19 RT 2762.)

William Evans testified extensively about the Sacramento attempted
robbery, in which he admitted to participating. (17 RT 2474.) According to
Evans, he, appellant, Pan, Vinh Tran and someone he could only identify as
“Lazy” drove to Sacramento together and were there on July 27, 1995. (17
RT 2456.) They met with some TRG members and eventually went to a
park, where Evans overheard a robbery being discussed. Bunjun
Chhinkhathork and appellant were the ones primarily talking. (17 RT 2457-
2458.) An apartment was chosen for the robbery, and Evans identified
apartment number 53 from pictures shown by the prosecution as the
apartment discussed. (17 RT 2459.) That apartment was chosen because
“they had money there.” (17 RT 2462.) According to Evans, appellant
drove him, Pan and Vinh Tran to the apartment. (17 RT 2463, 2474.)

Evans could not recall if anyone said anything in the car about possibly
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killing witnesses. (17 RT 2474.) Chhinkhathork stayed in the car to act as
the driver when they left, and the rest of the group followed appellant
through a hole in the fence and to the apartment. (17 RT 2474-2475.)
When they got to the apartment there was a woman sitting on the steps, so
they passed by the apartment, but then returned. (17 RT 2476-2477.)
Evans alleged that appellant tried to grab the woman and she yelled and
then left. (17 RT 2477-2478.)

Evans stated that appellant then went into the apartment, and Evans
heard shouting and then gunshots, at which point he ran back to the car. (17
RT 2478.) Appellant and Pan arrived at the car around the same time. (17
RT 2479.) Chhinkhathork drove them back to the park and from there,
Evans, appellant, Pan, Vinh Tran and “Lazy” drove back to San Bernardino.
(17 RT 2480.) According to Evans, during the drive appellant said that
“some lady” had tried to grab him and someone else tried to hit him with a
chair and that he (appellant) shot them both. (17 RT 2481- 2482.) The
group obtained no money from the Sacramento crime. (17 RT 2539.)

Evans said he was anxious to please the prosecutor, the architect of
the plea deals to which he had agreed. (17 RT 2493.) He had told many
different versions of what happened in the San Bernardino and Sacramento
cases. (17 RT 2493-2494, 2501.) He lied a lot and lied to get out of tight
spots, and he agreed he, there on the stand, was in a tight spot. (17 RT
2495-2496.) He told the detectives in Sacramento “a lot of lies.” He
initially claimed Pan was the shooter in Sacramento after learning the police
believed that to be the case. (17 RT 2501, 2504-2506.) After he learned
that appellant would not testify on Evans’ behalf at his trial, Evans began
telling the police that appellant was in charge in Sacramento. (17 RT 2506-
2507.)
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Former Sacramento Sheriff’s Department Detective Darrell Edwards
interviewed appellant on August 16, 1995. (22 RT 3092.) Initially,
appellant claimed he had never been to Sacramento before his arrest, and
that he had not been at the Florinwood Drive apartment robbery. When
being confronted with a motel receipt he had from a Sacramento hotel dated
the day of the robbery, appellant admitted he had in fact been present at the
robbery. (22 RT 3095, 3098, 3101-3104.)

Appellant told Edwards that he went to a park with other TRG
members and discussed the robbery. He simply went along with it.
Appellant was standing near the apartment door when the robbery occurred.
He saw a girl on the apartment steps and told her to shut up. When he heard
a woman’s scream and gunfire from the robbery, appellant ran away. (22
RT 3102-3104.)

Edwards also interviewe(i Pan, who, after initially declaring that he
had nothing to do with the Sacramento robbery, eventually admitted that he
was at the robbery, and that he too left when he heard screams and gunfire.
(22 RT 3119, 3123-3124.)

b. Gang Expert Testimony

Marcus Frank, a police sergeant for the city of Westminster,
California, was called by the prosecution and qualified to testify as a gang
expert. (16 RT 2244-2251.)"" The trial court agreed to allow Frank to
testify about Asian gangs in order to provide the jury with information
regarding their particular gang structures, the division of activity among

gang members in Asian gangs, the special relationship between Asian gangs

"Frank was qualified after a lengthy Evidence Code section 401
hearing outside the presence of the jurors. That evidence is detailed in
- Argument I. D. 1., infra, at pp. 113-120.
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and firearms and the use of guns by Asian gangs to intimidate parents
through their children. (15 RT 2225-2226.)

Frank testified about Asian gangs generally, as he had spent no time
in San Bernardino learning about the local Asian gangs, and he had no
knowledge about the San Bernardino version of the TRG. (16 RT 2326-
2327, 2346.)

C. Penalty Phase Evidence in Aggravation

At the penalty phase of trial the prosecution relied on the evidence it
had introduced at the guilt phase regarding the Sacramento crimes. (30 RT
3973-3974.) The prosecution also introduced evidence of additional
murders, other crimes and acts of violence and victim impact evidence.

1. Other Murders

The prosecution introduced evidence that between July 10, 1995, and
appellant’s arrest in August 1995, he committed, in addition to the Elm
Avenue and Sacramento murders, murders in Spokane, San Bernardino and
Pomona. The prosecution also introduced additional testimony regarding
the Sacramento murders.

a. Murders of Thi Hong Nga Pham and Johnny
Hagan, Jr. (Spokane, Washington, July 10,
1995)

At 7:30 a.m. on July 10, 1995, officers responded to a murder scene
at an apartment at 3203 North Smith Street in Spokane, Washington. (31
RT 4074-4075.) The parties stipulated that a four and one-half-year old

survivor of the offense, Joe Hagan,'? was interviewed November 9, 1995,

2The child is repeatedly referred to as Joe Hagan Jr., but it appears
that he is not a junior. The confusion may be due to the fact that his father
is Johnny Hagan Jr. (See Exhb. 166, Certificate of Death.)
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by Spokane Police Department Detective James Peterson, and through an
interpreter, Joe told Peterson that his mother opened the apartment door,
while his father was sitting on the couch. Two men came in with a knife
and a gun. When one of the men grabbed his mother, his dad got up to
help. The other man then grabbed his dad. The men talked to Joe’s parents
about a robbery, then they went to the living room to get something with
which to tie up his parents. One came back with a big knife. The little guy
tied up Joe’s mom and the big guy tied up his dad. The suspects cut his
mother in the mouth area and his dad on his neck, then dropped the knife
back on the counter. Joe was asked if he heard shots, and he stated that he
heard the noise, but was so scared he covered his head with a pillow. He
tried to wake up his dad and ran towards the door as the suspects ran out.
Joe grabbed his sister, held her on couch, and they fell asleep until the next
morning when he ran to get the neighbors. The intruders took jewelry off
Joe and his sister before hurting their parents. Joe told Peterson that he
thought he could identify the men if he saw pictures of them. (31 RT 4064-
4066, 4145.)

A latent print was lifted from the door to the apartment that was later
found to match appellant’s fingerprint. (31 RT 4073-4077.) The latent
print was found on the inside of the apartment door, on the chain latch
above a dead bolt and handle. (31 RT 4080-4081.) Gaio Ly’s left palm
print matched a latent taken from a narrow wall by the kitchen cupboard.
(31 RT 4086, 4088.)

Terri Haddix, a forensic pathologist, performed autopsies of the two
victims, Thi Hong Nga Pham and Johnny Hagan Jr. (31 RT 4094-4096,
4068, 4116; Exhbs. 165-166.) Pham was 23 years old. She was shot three

times, once behind the right ear at close range, a second time at the base of
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the skull, and a third time, a fatal shot fired at close range, in the right upper
chest. (31 RT 4098-4102, 4104-4106, 4108-4109, 4116.) Haddix also
found relatively superficial incised wounds on the body that were possibly
made with a knife. (31 RT 4110.) One was on the lower lip continuing to
the right check area; another smaller wound was also on the lower lip.
There were three incised wounds on the neck, two measured approximately
five inches and the third about one-half inch. There was one final incised
wound on the right side of the face and neck. (31 RT 4110-4111.) None of
the wounds went into the muscle or any vital structure, but they would have
been painful. (31 RT 4111.) None of these wounds was fatal. (31 RT
4113.) Haddix also found contusions and abrasions as well as ligatures on
her wrist. (31 RT 4113-4115.)

Haddix found two rings that appeared to be a wedding and
engagement ring in Pham’s mouth. (31 RT 4116-4117.)

The victim Johnny Hagan Jr. was approximately 27 years old. (31
RT 4116.) He had three gunshot wounds. He was shot in the left ear at
close range, and this wound was fatal. (31 RT 4118-4119, 4122.) He
suffered a non-fatal superficial wound at the base of the neck and another
wound behind the left ear, again at close range. (31 RT 4120-4121, 4123.)
All the wounds were made by a large caliber bullet. (31 RT 4121.)

Hagan also received an incised wound on the front of his neck and
small blunt force injury to his forehead, which may have been caused by
falling to the ground after being shot. (31 RT 4123-4124, 4126.) He had
ligatures around his left wrist and his neck. (31 RT 4124-4125.) The cause
of death was multiple gunshot wounds. (31 RT 4125.) Both victims died
within a brief period of time. (31 RT 4125-4126.)

When found, Hagan had a phone cord tied around his left wrist and
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speaker wire loosely wrapped around his neck."”” Pham’s hands were tied
with a phone cord. (31 RT 4140-4141.)

Shell cases from a .45 automatic were found and turned over to the
Washington State Crime lab for analysis. (31 RT 4143-4144.)

On September 7, 1995, Peterson and Detective James Lungren
interviewed appellant in Sacramento, where he was in custody. (31 RT
4159-4161.) Appellant told them he had been to Spokane only once and
only to a friend’s house on that occasion. (31 RT 4161.) Peterson showed
appellant photographs of Pham and Hagan, and he said he had never seen
them before. (31 RT 4162.) When confronted with the fact that law
enforcement had found his fingerprint in their residence, appellant said he
did not know how it had gotten there and repeatedly denied ever being at
their apartment. (31 RT 4162-4163.)

Four months after the shootings, on November 9, 1995, Peterson
interviewed Joe Hagan, and showed him a photo lineup. Joe spoke a little
English, but there also was a Vietnamese interpreter present. (31 RT 4145-
4147.) Joe identified appellant as the larger of the two men and as the one
who hurt his dad. (31 RT 4148.)"* Peterson explained that Joe said
appellant was the one who had taken the knife to his dad, “but on further

'*Peterson initially stated that the black speaker wire was around the
man’s neck. (31 RT 4141.) He later testified that the black speaker wire
was on the female’s neck. (31 RT 4155, 4157.) Haddix, however, only
testified about a neck ligature on the man. (31 RT 4115, 4125.)

“Peterson composed the lineup using photographs provided by the
Sacramento County Sheriff’s Office. (31 RT 4145.) Of the eight
photographs provided and shown to Joe, one was of an African American
man, five were of dark-complexioned Asian men and three were of lighter-
complexioned Asian men. (31 RT 4177.)
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talking,” a knife and gun were one in the same “to this young boy.” (31 RT
4149.) Still later, on March 21, 1996, Joe was shown another photo lineup
and identified Gaio Ly as “the small one” who had a knife. (31 RT 4150-
4152.)

On May 8, 1996, Peterson, Detective Don Giese, and San Bernardino
Detectives Dillon and Kilbride interviewed appellant’s girlfriend
Onkhamdy in Seattle and obtained from her five rings and a bracelet. (31
RT 4157-4159.)

Onkhamdy testified that in July 1995, appellant, Kunthea Sar'® and
Gaio Ly'® visited her in Portland, and she drove with them to what she
believed was Ly’s apartment in Spokane. (32 RT 4196-4198.) At trial she
did not recall, but on May 8, 1996, Onkhamdy told Peterson and Giese that
appellant and Ly left, saying they would be back. (32 RT 4198-4200.) She
and Sar went to sleep, but she awoke when appellant, Ly, a man named
Dennis and another unnamed man returned. Onkhamdy glanced at them
and noticed a roll of twenty and hundred dollar bills and some jewelry —
necklaces, bracelets and rings — on the table. Appellant offered Onkhamdy
a couple of rings and necklaces and she responded, “whatever.” (32 RT
4200-4202.) The men were speaking Cambodian and she could not
understand what they were saying but she heard them handing out money.
She then fell back to sleep. (32 RT 4203-4204.)

Onkhamdy testified that she told the investigating officers that she
was nauseous from her pregnancy, but she denied telling them that she

knew from their conversation that the men had committed a murder, which

“Onkhamdy knew Sar as Precious and referred to her by this name.

'®*Onkhamdy knew Ly as Sandman and referred to him by this name.
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made her nauseous. (32 RT 4205-4206, 4212.)

Dillon observed Peterson and Giese’s interview of Onkhamdy, and
’he heard Onkhamdy tell Peterson that as she was laying down facing away
from appellant, Ly and Dennis, she could hear them handing out money.
Dillon also testified that Onkhamdy said that she heard a conversation
between appellant and Ly in which some one of them mentioned a murder.
(32 RT 4238-4239.) She told Peterson that hearing the conversation about a
murder made her nauseous. (32 RT 4240.)

At approximately 3 or 4 a.m., a few hours after Onkhamdy had fallen
asleep, appellant awakened her, and she, appellant, Ly and Sar returned to
Portland in Ly’s car, arriving at approximately 7 a.m. (32 RT 4212-4214.)
She recalled, and told Detective Peterson when interviewed, that there was
no conversation about a robbery or murder during the drive to Portland. (32
RT 4214.)

After they arrived at the apartment in Portland, Ly returned to
Spokane; Sar and appellant left for the airport to return to San Bernardino.
(32 RT 4214-4215.) Onkhamdy denied telling the interviewing officers that
appellant had left for her the jewelry shown in People’s Exhibit No. 181.
(32 RT 4215-4216.)

Sar also described the events in Spokane on July 10, 1995. She
testified that she ran away from home with appellant and Ly and drove to
Spokane. (34 RT 4614-4615.) They stoppéd in Portland, Oregon to pick up
Onkhamdy then drove to Ly’s apartment in Spokane. At some point that
night, appellant and Ly left, then returned with a large amount of money
and rings, necklaces and bracelets. (34 RT 4616-4617.) Appellant asked
Sar if she wanted something and she took a ring. (34 RT 4620.)

Chon Le, testifying through a Vietnamese interpreter, stated that the
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Spokane victims, Johnny Hagan and Pham, were her son and daughter-in-

law. (31 RT 4067-4069.) She identified People’s Exhibit No. 181(e) as a

ring that belonged to her son and Exhibit 181 (f) as a bracelet belonging to
her grandson. (31 RT 4069-4071.) The parties stipulated that if Joe Hagen

were called he would testify that he was wearing that bracelet when his

parents were killed on July 10, 1995. (31 RT 4072-4073.)

Counsel also stipulated to the following:

Just prior to the stipulation, Joe Hagan was shown a photo lineup; he
remembered seeing the photographs earlier, but he could not
remember which one he picked. Joe could not presently make an
identification from the photo lineup. (31 RT 4062-4063.)

Joe was also shown a photo lineup relating to Gaio Ly. Again, Joe
remembered seeing the photographs, but could not remember which
photo he originally picked, and he could not identify Ly from the
lineup. (31 RT 4063-4064.)

~ Officer Mindi Conley"’ of the Spokane Police Department would

testify that on July 12, 1995, two days after the murder, she
attempted to interview Joe Hagan, and in her opinion he needed the
services of a Vietnamese interpreter. When she questioned Joe in
English he did not respond, but he responded readily when her
questions were translated into Vietnamese. (32 RT 4233-4234.)

b. Murders of Nghiep Thich Le and Hung Dieu
Le (Sacramento, California, July 27, 1995)

The prosecution introduced additional testimony from medical

examiner Dr. Sheridan regarding the Sacramento victims’ wounds. (34 RT

"The transcript reads Conley, but it appears that the parties referred

to Mindi Connelly. (See 30 RT 4046-4047.)
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4685.) Sheridan testified that Hung Dieu Le, age 47, died of a single
gunshot wound to the chest from an “apparently distant range gunshot.” (34
RT 4686.) Sheridan did not perform the autopsy of Hung Le but opined
that death would have occurred “very rapidly.” (34 RT 4686.)

Sheridan also did not perform the postmortem examination of
Nghiep Thick Le, age 73, but reviewed the death certificate and observed
the autopsy photographs. (34 RT 4686.) Sheridan testified that this
individual sustained two gunshot wounds. One, into the face, was fatal.

The second was a superficial wound to the left arm. (34 RT 4687-4688.)

c. Murder of Bunlort Bun (San Bernardino,
California, August 6, 1995)

William Evans testified that during the evening of August 6, 1995,
he, appellant, Pan, Thavy Pay, and Phirom Thack were at Karol Tran’s
house. (33 RT 4349-4350.) At some point they left to find and shoot a
member of the Oriental Boys, or OB, a rival Asian street gang. Before
driving off, appellant handed Evans a gun. They then left with appellant
driving, Pan in the front passenger seat, and Evans behind Pan, with Thack
and Pay to his left. (33 RT 4350-4352.) While in the Muscoy area of San
Bernardino, they spotted two men they believed were OB members in a red
Celica or Supra and followed them. (33 RT 4353-4355.) The driver of the
red car, later identified as Bunlort Bun, let the passenger off at a house then
sped off. Appellant followed him, and Pan leaned out the passenger
window and started shooting; when Pan came back in, Evans leaned out and
began shooting at Bun. (33 RT 4226, 4354-4355.) They took turns
shooting until the red car swerved and went to the curb. Appellant pulled
up beside the red car, and they saw the Bun slumped over. (33 RT 4356-
4358.) Appellant told the others to make sure Bun was dead, and Evans and
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Pan assured him that he was and said they had no more bullets. (33 RT
4358-4359.) Appellant gave Pan another clip, which Pan put in his gun.
He got halfway out of the car and shot Bun three more times. (33 RT
4359.)

Karol Tran testified that on the night Bun was shot, appellant, Pan,
Evans, Vinh Tran, Phirom Thack and Pay were all at her house. (33 RT
4350, 4459-4461.) At some point, defendant Pan, Vinh Tran, Evans and
Thack left her house in Pan’s blue Accord driven by appellant. When they
returned, Pan said they shot up an OB. He was laughing and smiling and
patting himself on the back. Appellant told Karol that while they were out
driving they saw someone they thought was Bones, an OB member who had
earlier shot 25 rounds at Pan’s mother’s house. (33 RT 4461-4462, 4464,
4471-4472,4510-4511.) Appellant told Karol that they followed and shot
him. (33 RT 4462.) Karol later clarified that Sar was the first one who said
the name Bones, and that it was Pan who talked about shooting Bones. (33
RT 4473-4476.) She also admitted that in an earlier interview she had told
the police that she did not know who was driving and that she had not said
that appellant said anything when he returned to her house. He just had a
big smile on his face. (33 RT 4500-4502.)

Appellant asked Karol to go check out the scene of the shooting, so
she, Pay, Sar and Diep Tran drove to where they thought the shooting had
occurred. (33 RT 4463-4464; 34 RT 4608.) They saw nothing so returned
to Karol’s house and told Pan. (33 RT 4464.) Both Pan and appellant told
Karol to go back, so the same group left again in Karol’s car. (33 RT 4464-
4465.) This time they heard sirens, saw many police cars, an ambulance
and broken glass. When they reported this to appellant and Pan, the news
was received with cheers. (33 RT 4466; 34 RT 4609.)
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Kunthea Sar testified that when appellant, Pan and Evans returned
that evening, appellant said they got an OB and they were bragging about it.
(34 RT 4605-4608, 4610, 4612.) She could not remember if Pan said
anything but he was giggling. (34 RT 4613.) She saw appellant clean a gun
after the shooting. (34 RT 4614.)

Mylay Kama was in the passenger seat of the red car Bunlort Bun
was driving. (33 RT 4416-4417, 4421, 4425.) Kama was a member of the
OB street gang, considered an enemy of the TRG. (33 RT 4417.) Bun,
however, was not a member. (33 RT 4418.) Someone with the nickname
Bones was an OB, but Bunlort was not that person. (33 RT 4428.)

Bun made many turns while driving, and Kama saw heahlights from
a car behind them. Shortly after Bun dropped him off, Kama heard a lot of
shots being fired. (33 RT 4420-4424, 4426.)

Dr. Sheridan testified that he reviewed the death certificate for and
autopsy protocol on Bunlort Bun and testified that Bun suffered five
gunshot wounds, all of which were from more than three feet away and
three of which were fatal. (34 RT 4680-4682.) Cause of death was gunshot
wounds of the chest and abdomen. (34 RT 4685.) Sheridan speculated that
the best explanation for one of the entry wounds was that Bun was sitting in
the vehicle while the assailant shot down from a standing position outside
the car. Another explanation posited was that the victim was shot after he
had already slumped down. (34 RT 4684; see Exhbs. 120 and 121.)

d. Murder of Miguel Avina Vargas (Pomona,
California, August 8, 1995)

At approximately 4 p.m. on August 8, 1995, Royen Bon was mowing
his lawn in Pomona, California, when he saw someone in appellant’s brown

Corolla shoot at another car. (33 RT 4409-4411; photograph P-9.) A white
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pickup truck then jumped the curb. Bon ducked and saw the brown car go
around the corner, stop, then take off again. (33 RT 4412.) Bon saw a
number of heads in the brown car. The arm of the person shooting was tan-
colored, and the gun was black. (33 RT 4413.)

Diep Tran testified that on the evening of August 8, 1995, she and
Sar were riding in the backseat of appellant’s brown car. Appellant was
driving and Pan was in the front passenger seat. (33 RT 4444-4445, 4447.)
They were driving in an area of Pomona controlled by the 12th Street gang
when suddenly she heard shooting. Pan told her to duck and she did, but
she did manage to see a white truck. (33 RT 4445-4446, 4448, 4450; 34 RT
4593-4594.) She heard shooting from the front seat of the car, but could
not tell who was shooting. (33 RT 4447-4448.) When the shooting
stopped, they picked up and drove home another TRG member and then
returned to Karol Tran’s house. (33 RT 4448, 4450-4451.)

Karol Tran testified that when Sar returned to her house that night
she said, “Oh man, we just shot up a Mexican for throwing up sign.” (33
RT 4503.)

Sar testified that appellant was driving her home that evening when
they shot an Hispanic man in a truck. (34 RT 4621-4622.) She explained
that while they were driving they passed the white truck parked and a man
holding a rifle. Appellant and Pan looked at each other, smiled and said
“let’s go home.” They then made a U-turn and returned to the white truck.
Appellant pulled out a gun, someone said “duck,” and she did. She heard
lots of shots being fired from inside both sides of their car. (34 RT 4623-
4625.) They then picked up someone she knew only as Crow and drove to
Karol’s house in San Bernardino. (34 RT 4625-4626.)
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Pomona Police Detective Michael Dossey testified that when he
interviewed Sar in April 1966, she told him that before she ducked she saw
appellant with a black handgun and that after hearing numerous shots she
heard Pan say, “give me the gun.” (34 RT 4642-4643.) Dossey also
testified that the victim, Avina Vargas, was the passenger of the white
truck. (34 RT 4584, 4586.)

Ten nine-millimeter shell casings were found at the scene. (34 RT
4587.) The truck had bullet holes on the driver’s side door, back window
and front windshield; the passenger side window was shattered and the
passenger side had an exit bullet hole. (34 RT 4587-4588.) The suspect
vehicle, a car registered to Paula Chhoun, had damage to the hood as if
someone had fired out the passenger side across the hood to the left. (34
RT 4590-4591, 4593.)"*

Dr. Sheridan reviewed the death certificate of and autopsy protocol
on Avina Vargas and testified that the cause of his death was massive
internal bleeding as a result of gunshot from more than three feet away that
entered near the clavicle, hit the aorta, penetrated the lung and lodged
between the fifth and sixth ribs. (34 RT 4675-4679.)

e. Ballistics evidence
William Matty, a firearms expert, testified regarding comparisons he

made of bullet casings seized from the crime scenes at Elm Avenue,

8Dossey testified that the suspect car, shown in P-9 and P-10, was
the same vehicle as shown in S-20, which is the vehicle in which appellant
was arrested in Sacramento and in which a bullet was found. (34 RT 4593;
17 RT 2548 {Evans], 22 RT 3065-3066 [Risedorph].) Dossey had earlier
testified that the car was registered to Paula Chhoun but driven by
appellant. (2 RT 283.)
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Pomona, San Bernardino and Sacramento, and he concluded that two Glock

guns were used in these crimes. (33 RT 4524-4528.)

. Elm Avenue, San Bernardino: 16 cartridge cases were seized from
Elm Avenue, and two guns were used in that crime. 15 cartridges
were from gun one, and only one cartridge, B-1, was from gun two.
(33 RT 4528-4529.)

. Sacramento: One casing, K-1, was found in the car in which
appellant and others were arrested. K-3 through K-7 were taken
from the shooting scene. (33 RT 4529-4530.) The casing found in
the car, K-1, was from gun one of the Elm Avenue crime. The
cartridge casings from the scene were shot from gun two. (33 RT
4531.)

. San Bernardino, Bun case: 32 fired cartridge cases were recovered
from the scene. Gun number one fired 18 casings, and gun two fired
14 cartridge casings. (33 RT 4532-4533.)

. Pomona, Avina case: All ten casings recovered were fired by gun
one. (33 RT 4533-4535.)

. Spokane: The parties stipulated that all the fired bullets recovered
from the crime scene were fired by the same .45 caliber automatic
weapon. (33 RT 4543-4544.)

2. Jail Incidents Involving Violence
a. December 1988
Sheriff Deputy Kristie Marilyn Smith, employed at the main county
jail in San Bernardino County, testified that she overheard appellant making
a phone call in December 1998, in which he made comments about
someone he referred to as both Carolyn and Karol. (32 RT 4257-4258.)

Appellant mentioned that she had been in protective custody. He said that
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she may have been moved out, and he needed to locate her. (32 RT 4258.)
Appellant also said that he had other “red suits,” referring to other county
jail inmates, looking for her. Karol Tran was at that time in protective
cﬁstody. (32 RT 4259-4260.) Smith also heard appellant say that without
Carolyn or Karol, “they didn’t have a case.” If she was not around, he
would be able to get off. (32 RT 4260.) Detective Dillon’s report of
Smith’s information states that she overheard appellant say “it wouid
probably help my case and solve my problem if she wasn’t around.” (32 RT
4264.)

This incident was not included in the prosecution’s notice of
aggravation (2 CT 552-559) and was not mentioned until the prosecutor’s
opening statement at the penalty phase of trial (30 RT 3999-4000). The
prosecutor described it in his closing argument as an implied threat of
violence (47 RT 6123), but it was not listed as a prior act or threat of
violence in the court’s instructions to the jurors (47 RT 6113; 4 CT 1170).

b. May 6, 1996

While housed in the San Bernardino County Jail during trial,
appellant became upset with Sheriff Deputy Brice Jury who denied him a
late tier time. (32 RT 4269-4270.) The conflict intensified and appellant
armed himself with a six-inch long stainless steel shank, which he later
voluntarily relinquished to Sergeant Daniel Braun. (32 RT 4275-4278,
4305-4306, 4331.) When appellant refused to leave his cell for court,
deputies formed a cell extrication team and forcibly removed him. (32 RT
4278-4281, 4283, 4331.)

Appellant told Braun that he had a shank and another item in his cell
that Braun should look for and remove. On May 8, the deputies searched

appellant’s cell and found a second, smaller shank and a braided cord that
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could be used to choke someone. (32 RT 4276-4277,4319-4320, 4333.)

The jurors were instructed that the possession of shanks and a choke
cord could be considered as aggravation under section 190.3, subdivision b.
(47 RT 6113;4 CT 1170.)

D. Defense Penalty Phase Evidence in Mitigation

Appellant introduced extensive evidence of his tragic early
childhood in Cambodia and his family’s abrupt relocation to the ill-prepared
community of Mobile, Alabama, as described above. (See pp. 5-11.) In
addition, the defense played for the jurors the movie “Situation Zero,”
which described the clustering on the Thailand border of Cambodian
refugees escaping warfare inside their decimated country. The film focused
on a family supported by the United Nations and guarded by the Khmer
People’s Liberation Front. The film shows that the world outside the camp
brought death, through bullets or starvation. Life inside the camp, thdugh,
brought the dependency on outside relief agencies, eroding the
Cambodians’ historically rooted sense of independence. (See Exhb. 221.)

The defense also introduced the testimony of Cambodian natives
who worked with refugees and mental health experts who testified about the
effects of appellant’s early trauma on his psychological development;
appellant’s family members; and correctional consultant James Esten.

1. Mental Health Testimony

Charleson Kanly testified about conditions in Cambodia during the
time of the Khmer Rouge through his own experiences, as well as the
environment in Mobile, Alabama when the Chhouns arrived there in 1981.
(36 RT 4864.) Kanly was born in Cambodia and lived there through May
1975. (36 RT 4781.) He was an officer in the Cambodian Army and lived
with his wife and three children when the Khmer Rouge entered Phnom
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Penh in 1975. (36 RT 4782-4784.) After the Khmer Rouge took over, he
was forced to conceal his identify as a Cambodian Army soldier and his
education for fear of being killed. (36 RT 4784-4785.)

At gunpoint, the Khmer Rouge forced Kanly and others to walk for
two months to a location in the country. (36 RT 4786-4787.) The Khmer
Rouge provided the prisoners with no food. Kanly ate only what he found
growing or discarded by others. (36 RT 4788.)

Once they reached their destination, Kanly was told to build a house,
which was no better than a dog house. (36 RT 4787-4788.) Anyone
attempting to leave the boundaries of the Khmer Rouge camp was shot. (36
RT 4789.) The children did not understand, and Kanly saw more than 100
children killed as they attempted to find food outside the camp. (36 RT
4789-4790.)

The first of the six camps in which he was imprisoned originally held
800,000 to 900,000 prisoners. Within six months, only 24,000 remained
alive. Those survivors were moved to another camp. (36 RT 4792.)

At the camps, husbands were separated from wives, and children
over three taken from their mothers. (36 RT 4793.) If a mother talked to
her child, the child would be beaten or killed. (36 RT 4808.) If camp rules
were disobeyed, the offender would be beaten to death with a stick. They
were not shot, because ammunition was too expensive. (36 RT 4794.)

The prisoners were allowed to eat only what the guards provided
them, which was one can of rice, which was made into a rice soup, and a
piece of salt for 15 to 20 prisoners.. (36 RT 4795-4796.) They were given
one cup of rice soup twice a day. (36 RT 4797.) In order to survive, the

prisoners would kill and eat raw things such as butterflies, mice,
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grasshoppers, that they found in the rice paddies. If they were caught doing
so, they were killed. (36 RT 4796-4797.)

Kanly was held in the camps from March 1976, to October 1979,
approximately three and one-half years. (36 RT 4797-4798.) During that
time, he did not think of his family or escape. He thought only to “obey . . .
the soldier” and look for something to fill up his stomach. (36 RT 4798-
4799.) Kanly said that the prisoners were forbidden to talk to each other
while working and could be killed for doing so. At the same time, they
were often too tired to speak. “You feel like half of your mind only
missing, you know, because no food is why you are tired; and therefore, you
have to work quietly. Thousands and thousands working but no voice, no
voice.” (36 RT 4799-4800.)

Within six months, Kanly’s initial working group of 60 men was
reduced to five or six. Groups were then joined together to make a new
group of 50 to 60 men, which was again decimated within two to four
months. He was regrouped in this way several times. (36 RT 4800.)

The prisoners worked seven days a week, from 3:00 a.m. until 10
p.m., with a 20 minute lunch break at noon and another break for dinner at
5:00 or 6:00 p.m. Sick people were given a rest, but no food, water or
medicine. (36 RT 4800-4801.)

While the prisoners were in the camp, they were not allowed to
move, under threat of death. If he had to urinate at night, he used his rice
bowl, then cleaned it out and ate from it. (36 RT 4802.) Children who
cried at night disappeared. (Ibid.)

In October 1979, the Vietnamese took over and the guards fled to the
jungle, allowing the prisoners in the camps to escape. (36 RT 4802-4803.)

Kanly went to the nearest town, Pursat, where he found his wife and
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discovered she had been imprisoned in a camp near him. (36 RT 4807.)
Kanly never saw his children again. (36 RT 4809.)

Kanly did not want to return to the capital so he and his pregnant
wife walked to the Thai border, a journey of three months. (36 RT 4809-
4811.) Once they crossed the border, they were confined in a Thai camp
ringed in barbed wire and guarded by Thai soldiers. (36 RT 4813, 4820.)
The refugees were not supposed to leave the camp, but sometimes they did
to obtain food. If caught, the Thai soldiers shot them. (36 RT 4821-4822.)
Kanly saw the guards kill refugees; he knew that they killed children and
raped women in the camps. (36 RT 4822-4824.)

Kanly had reviewed a number of movies about the Khmer Rouge,
including “The Killing Fields” and “Situation Zero,” and believed that the
actual situation was much worse than depicted in those films. They showed
only a small fraction of what happened. (36 RT 4821-4822.)

Kanly was in the Thai camps from December 1979 until July 1980,
and then approved for relocation to the United States. He arrived in
Mobile, Alabama in March 1981, where he was one of only two Cambodian
families. (36 RT 4825-4827.) The local schools made no provisions for |
Cambodian children. (36 RT 4827-4828.) Cambodian children who came
to Mobile were placed in school according to their age. As a result, some
children who knew no English were placed in the sixth or seventh grade.
(36 RT 4829-4830.)

In 1984, Catholic Social Services asked him to help with Cambodian
refugees coming to the area, a job he still held at the time of his testimony.
(36 RT 4828.) Through this work, Kanly became acquainted with the
Chhouns. (36 RT 4829.)
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After coming to Mobile, both Mr. and Mrs. Chhoun worked at a
seafood facility approximately 25 miles from Mobile. (36 RT 4831.) Work
started at 3 or 4 a.m., and was at least a 35 to 40 minute drive away. The
workers returned home at 5 or 6 in the evening. (36 RT 4832.)

When Kanly first arrived in Mobile there were no Cambodian
speaking teachers or translators in the schools. (36 RT 4780-4781.) At the
time the Chhoun children attended school in Mobile, they still had no
teachers who spoke Cambodian. (36 RT 4833.) All of the Cambodian
families in Mobile were former residents of the Thai camps, and the
children were accustomed to foraging for food in the garbage. (36 RT
4833.) The children did not do well in class because of the language
difficulty and the indoctrination of the Khmer Rouge not to listen to their
elders. (36 RT 4834.)

David Seak Kong, a translator for the defense, also testified about
life under the Khmer Rouge through his experiences in Cambodia and Thai
refugee camps. Kong was born in Phnom Penh, Cambodia in 1972 or 1973,
a few years before the Khmer Rouge took over on April 17, 1975. (37 RT
4883-4885, 4918.) After April 17, the Kongs, along with the rest of the
population, were herded out of Phnom Penh into the jungle. (37 RT 4885.)
The family was taken to a camp, and Kong was separated from his mother
and forced to live with his sister and brother-in-law. (37 RT 4886.)

Kong was quite young but he recalled an overriding sensation of fear
and mistrust. He learned to keep his mouth shut. (37 RT 4888.) Even his
young playmates could be spies for the Khmer Rouge. (37 RT 4888.)

When he was about six, Kong was taken away from his sister and
placed in a youth camp of five to ten year olds, where he was forced to

work in the fields. (37 RT 4889, 4893.) If a prisoner could not work, he
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would be beaten, tortured or denied rations. (37 RT 4892-4893.) If he ran
away from camp, he would be killed or tortured. (37 RT 4891, 4893.) The
young children were separated from their family so they could be
indoctrinated that their parents were no longer their family, the State was.
(37 RT 4893.)

At the camp Kong was fed rice porridge and pulp soup made of
native Cambodian plants. (37 RT 4890.) Three of Kong’s siblings died
from starvation and disease in the jungle camps. (37 RT 4892.)

At one point, Kong’s mother visited him at the camp. She found him
“huddled in a mass with other young children,” and wearing nothing but
ripped shorts, “like Tarzan with his loin cloth.” (37 RT 4894.) Kong’s
mother took him with her back to her camp, where she was forced to work
from dawn until late at night. (37 RT 4896-4897.)

After the Vietnamese overthréw the Khmer Rouge in 1979, the
survivors of the Kong family — Kong, his mother, brother, sister and
brother-in-law — reunited and made their way to the Thai border. (37 RT
4897-4898.) The Kongs followed a trail of people to Thailand. Along the
way they faced bandits and buried land mines. “[W]hen we followed each
other in the line, usually you would here a boom up ahead and that was just
a signal that someone up front of the line had stepped on a land mine.” (37
RT 4898.) When the refugees heard the explosion they panicked and ran in
all directions in a stampede. (37 RT 4899.)

Kong was seven on the family’s trek to Thailand. His mother had
earlier been injured by mortar and was crippled by shrapnel so they had to
carry her. (37 RT 4900.) They were forced to forge rivers and had little to
eat. (37 RT 4900-4901.) They finally reached Phum Thmei, which means
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“new camp,” which was on the border between Thailand and Cambodia.
(37 RT 4901.)

In late 1979 or early 1980, the family moved to another camp, which
was administered by the United Nations and one of the three camps
portrayed in the movie “Situation Zero.” (37 RT 4906.) Kong viewed the
film and believed it to be accurate, but believed the actual experience could
never be captured on film. In the camp they were “mired in poverty and
fear and mistrust.” They were “stuck in misery.” (37 RT 4907.) The
refugees felt hopelessness, despair and anger — “something that cannot be
conveyed on film.” (37 RT 4907.)

Kong explained that approximately 95 percent of Cambodia was
Buddhist, but a lot of the families in the camps were spiritually broken. The
Khmer Rouge forbade any spiritual practices. Citizens could not pray to
their ancestors or perform ceremonial rights. (37 RT 4907-4908.) Kong’s
generation did not grow up in a peaceful Cambodia and thus did not grow
up with that same respect for elders and ancestors. (37 RT 4909.)

Kong came to the United states in 1982, when he was nine. (37 RT
4909, 4911.) He was sponsored by the Y.M.C.A. and set up with an
apartment and work in Houston, Texas. (37 RT 4913.)

Kong had read, researched and written on the subject of the
adjustment of young Cambodian immigrants. (37 RT 4911.) He believed
that the adjustment was more difficult for young men his age than women
because women were more traditionally bound by the Cambodian cultural
norms. (37 RT 4911-4912.) Young men of his generation, on the other
hand, had no real identity or, if they did, it was not strong. (37 RT 4912.)
He and his generation did not know a peaceful Cambodia and its traditions,

and then they were thrown into the American culture and forced to adapt to
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it. (37 RT 4912.)

William Foreman, a psychologist, testified that he was a marriage,
family and child counselor and a traumatologist, a certified trauma
specialist and responder. (37 RT 4925.) After extensive voir dire, the court
qualified Foreman as an expert in the area of trauma. (37 RT 4967.)

The defense hired Foreman to provide a forensic assessment of
appellant with regard to his early trauma and its relationship to his adult
behavior. (37 RT 4967.)" Foreman examined appellant to develop a
history of the trauma to which he had been exposed during his
developmental life. (37 RT 4975-4976.)

In order to make an assessment, Foreman reviewed defense
investigator David Sandburg’s report on appellant, which included
appellant’s CYA, school, and juvenile court records. Foreman also
reviewed appellant’s PET scan report, and he reviewed the literature
regarding Cambodian culture, refugees and religion. (37 RT 4968-4970,
4972.) Foreman interviewed appellant for a total of approximately 15
hours, and he also interviewed Seak Kong, appellant’s parents and brother
Bili Chhoun, appellant’s girlfriend Onkhamdy, and Vinh Tran. (37 RT
4970-4971.)® Foreman found no evidence that appellant or anyone else he
interviewed was malingering. (37 RT 4993, 4998-4999.)

Foreman did not conduct psychological testing of appellant because

he did not believe appellant possessed the necessary reading and language

“Foreman later explained he was hired to prepare an “Evaluation of
the Impact of Psychological Trauma on Criminal Defendant’s Mental
Health and State of Mind.” (42 RT 5454.)

Foreman explained that he sought corroboration of the statements
of all he interviewed. (37 RT 4978-4979, 4991.)
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skills required to obtain an accurate assessment. (37 RT 4974-4976.)

Foreman prepared a timeline that organized the traumatic events of
appellant’s life in a chronological sequence, corresponding the trauma with
appellant’s developmental stage. (37 RT 4985; Exhb. 226.) Foreman
opined that appellant suffered a degree of trauma for which the DSM IV
does not even have a category. The most salient feature of the trauma was
the inability of his parents to intervene and be a mediating factor,
particularly at appellant’s young age. (38 RT 5031.) The parents were
unable to insulate their child from the full impact of the trauma. Another
important aspect was the malnutrition appellant suffered. (38 RT 5031.)

Foreman testified consistent with other witnesses about appellant’s
early life in Cambodia and the Thai refugee camps and the family’s
relocation to Mobile and then California. (37 RT 5000-5074.) He
confirmed that both appellant and his father had tuberculosis while at the
refugee camp in Thailand, and were quarantined for a period of time. (38
RT 5049-5050.) Foreman added that when appellant was four or five, he
almost drowned in a body of water near his village. Appellant’s mother
said that when appellant was pulled from the water he “was so blue he was
black.” (38 RT 5030.) After the incident, appellant was again delirious and
seemed disconnected and confused. When Sophat tried to comfort
appellant, the Khmer Rouge threatened them both. (38 RT 5030.)

Foreman further added that in Mobile, all three Chhoun boys were
diagnosed as educably retarded and they attended special education classes.
(38 RT 5068.) Marith and Sophat beat their children for infractions
throughout their childhood. Appellant said they beat him “[u]ntil I bleed.”
(38 RT 5065.) The parents also drank heavily during appellant’s childhood
and his mother became violent toward his father. (38 RT 5065.)
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Based on his interviews, research and review of materials, Foreman
diagnosed appellant with Reactive Detachment Disorder and Post
Traumatic Stress Disorder, both of which were important to understanding
the effects of trauma appellant suffered under the Khmer Rouge and his
subsequent social and personal behavior. (38 RT 5075-5076.) Foreman’s
primary diagnosis was Post Traumatic Stress Disorder, chronic type,
meaning it had persisted for most of appellant’s life. (42 RT 5392.)
Foreman also concluded that appellant had poly-substance abuse
dependency, primarily alcohol, beer, and marijuana. (42 RT 5392.)

Foreman deferred making an Axis II diagnosis®', but noted that
appellant may have an Antisocial Personality Disorder “by shear [sic]
degree of criminal behavior.” (42 RT 5399.) He explained that an
antisocial diagnosis is based on observed behavior, so that actions of
someone who “is trying to survive, who is in danger,” may appear
antisocial. (42 RT 5399, 5402.) Stealing food because one is starving
“might be situational rather than a pattern of their personality.” (42 RT
5402.) Accordingly, Foreman cautioned that any qualifying behavior by
appellant must not be “part of a protected survival strategy.” (42 RT 5401.)
1
I

2There are five axes included in the multi-axial classification system
of the American Psychiatric Association Diagnostic and Statistical Manual
of Mental Disorders, (4th ed. 1994), or DSM-IV. Personality disorders are
reported in Axis II.
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Foreman opined that appellant may,

not have fully made a transition from “The Killing Fields” of
Cambodia as a child, who failed to reattach to his parents or
remain disconnected from his larger social environment, thus
he was not afforded an opportunity to mitigate or unlearn the
Khmer Rouge indoctrination.

(42 RT 5403.)

Appellant’s behavior may not have been antisocial because he was
never truly socialized into our culture and society “in a way he was able to
internalize our values.” (42 RT 5403.) Foreman believed that appellant had
operated in a survival strategy and his sense of the world never shifted from
Cambodia to Alabama to California. (42 RT 5404.) Foreman thus
concluded that an antisocial personality diagnosis should not be made.
(Ibid.)

Foreman conducted some examinations to assess appellant’s ability
at abstract reasoning and his reactions to emotional-laden questions.
Although Foreman concluded that appellant appeared fairly intelligent and
logical, he could not hold something in his mind in abstract thought. (42
RT 5410-5413.) Foreman also observed that appellant did not know how to
label his own feelings. Appellant explained that he got “confused between
frustration, anger, and stress.” (42 RT 5413.) He felt he was “different”
and did not belong, which made him uncomfortable, even among his
friends. (42 RT 5414.)

When asked about his ability to consider options during a crime,
appellant responded, “just do what you do to survive.” (42 RT 5417.)
Foreman took that to mean appellant’s attention was only focused on being
successful in the immediate environment, the immediate circumstances. (42

RT 5442.)
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Foreman discussed the Elm Avenue crimes with appellant, and
appellant told him that they committed the crimes because Karol needed
money for rent and knew of a house where they could get the money. (42
RT 5442-5443.) Appellant told Foreman that he had no feelings when
committing a crime but afterwards felt pain. He was not able to react to the
Elm Avenue killings until he had left the scene. When he saw pictures of
the dead children, he cried. (42 RT 5443.) This reaction is consistent with
appellant’s inability to emote because of PTSD. Appellant remained
“distraught the children were killed,” and said he “almost cried when he
looked at the pictures . . . in court.” (42 RT 5444.) Looking at‘the
photographs reminded appellant of his own childhood experiences in
Cambodia. (42 RT 5444.) Appellant told Foreman that “the Khmer Rouge
tried to make me like them.” (42 RT 5444.) Appellant also said “I don’t
know if there was any connection, but the things I learned, experienced as a
kid are still there.” (42 RT 5444.) Foreman opined that much of
appellant’s criminal and gang related behavior was a reenactment of his
early childhood experience. Appellant did not quite make the connection,
but could see that his criminal behavior was similar to how the Khmer
Rouge acted. (42 RT 5444-5445.)

Foreman corroborated appellant’s statements about the EIm Avenue
killings with Vinh Tran, who Foreman interviewed in prison. (42 RT
5445.) Appellant’s description of being in an altered state of thinking at the
time of the offenses helped confirm Foreman’s diagnosis of PTSD. Vinh
Tran corroborated that, saying appellant acted oddly. (42 RT 5447.) He
looked very strange and was not connecting with anyone else in the house.

(42 RT 5448.) Appellant told Foreman he was disconnected and in a kind
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of daze in the car as they left the scene. Foreman described appellant as
dissociating. (42 RT 5448-5449.)

Appellant felt remorse and guilt about the death of the children.
Appellant’s affect when he discussed children surprised Foreman. He
broke through his otherwise “still and impenetrable” face and spoke of how
he wanted to have children. (42 RT 5450.) Appellant’s normal signs of
emotion regarding children helped Foreman rule out a diagnosis of
psychopathy. (42 RT 5450-5451.)

Dr. Paul Leung, a psychiatrist at the Oregon Health Sciences
University at the University of Oregon Medical School, was Director of the
school’s Indochinese Psychiatric Program. (39 RT 5081-5082, 5084-5085.)
He was an expert in cross-cultural psychiatry and care for mentally ill ethnic
minorities. (39 RT 5086.) Dr. Leung described the difficulty in using
Western-developed diagnostic tools with patients of different cultures, since
the tools use a norm derived from a Western population. (39 RT 5090.)
Leung testified that he does “not rely on the American standardized tools to
test my non-American, non-mainstream culture patient.” (39 RT 5090-
5091.) He was very familiar with the Minnesota Multi-Phasic Personality
Inventory (MMPI) and testified that he would not use it with his patients of
different cultures. (39 RT 5091-5092.) In his clinical experience, tests like
the MMPI, designed in English for Western subjects, have less validity as a
diagnostic tool for his Asian patients. (39 RT 5094-5095.)

Most of Leung’s patients at the International Indochinese Psychiatric
Program came to the United States as refugees and war victims. (39 RT
5107.) A significant portion of the patients were Cambodian and a majority

of them were diagnosed with long-term depression, and 90 percent were

59



diagnosed with PTSD as a result of war-related losses and trauma. (39 RT
5108.)

Leung was hired to evaluate appellant. To do so, he interviewed
appellant two times, met with members of appellant’s family, reviewed
documents, reviewed Foreman’s evaluation, the psychiatric evaluations of
Dr. Busick and Lisa Child, and the medical reports of Dr. Wu regarding the
PET scan he conducted. He met with Sack and had a telephone
conversation with Foreman. (39 RT 5105-5106.)

Leung testified that by the age of two, appellant was living ina
country at war and suffered some degree of malnutrition. (39 RT 5112.) At
one point, appellant was hidden in a crudely built tunnel for eight days with
no food or water. (39 RT 5112, 5115-5116.) Malnutrition causes delayed
brain development, retarding one’s ability to learn and exposure to war
causes long-existing anxiety. (39 RT 5114.) In Leung’s opinion, the
malnutrition appellant suffered as a very young child could have caused
brain damage that impaired specific functions of his brain later in his life,
such as his ability to learn a new skill or a new language, which would
prevent him from adapting to a different environment. (39 RT 5114-5115.)
Often children from war-torn countries “simply cannot learn,” regardless of
the resources devoted to them. (39 RT 5115.)

Leung also opined that appellant’s confinement in the tunnel under
his village instilled permanent damage and caused him to be insecure, have
a fear of dying and be uncertain about the future. That one experience
alone qualified as a traumatic experience for purposes of a PTSD diagnosis.
(39 RT 5116.) |

While in the work camp, appellant was beaten and starved. (39 RT

5123.) Based on appellant’s behavior when he returned from the camp, his
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mother feared he had suffered a head injury. (39 RT 5124-5125.) Leung
testified that head trauma at an early age can result in learning disabilities,
poor impulse control, severe temper outbursts or disability to handle
emotional stimulations, long term depressions and long-term anxiety
disorder. (39 RT 5125.)

Leung prepared a report of his work with appellant in which he
concluded that appellant met several, but not all, criteria for a diagnosis of
PTSD. (39 RT 5145.) Specifically, appellant could not articulate his
traumatic experience sufficiently to satisfy the first criteria of personal
reporting of a traumatic or life-threatening situation. (39 RT 5145.)
Appellant’s experience was certainly traumatic, but his description of it was
not adequate for a diagnosis. (39 RT 5145-5146.) Leung opined that this
amnesic life experience was probably a defense mechanism. Appellant’s
experiences may have been too horrifying and painful to remember, so he
buried them in his unconsciousness. (39 RT 5146.) A person may suffer
from PTSD but not meet the diagnostic requirements of the DSM. (39 RT
5146.) If appellant were Leung’s patient, he would keep that diagnosis in
mind when treating him. (39 RT 5153-5154.)

As a psychiatrist, Leung saw in his adult patients the product of
those diagnosed with Reactive Attachment Disorder as a child. (39 RT
5150.) Such a patient would have difficulty dealing with authority figures.
He would have consistent difficulties at work because he could not deal
with supervision. He also would see the world as rejecting him, unable to
give him a chance or forgive him. (39 RT 5151.) He might also have
difficulty with his self-image, unable to see himself as worthwhile or to
plan for the future. He is unable to see beyond the immediate future. (39

RT 3951.)
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Leung believed appellant’s experiences and behavior were consistent
with PTSD. (39 RT 5153.) From appellant’s learning disabilities, cognitive
deficits, impulse control problem, headache history and PET scan results
showing abnormal brain activities, Leung would suspect early childhood
brain injuries. (39 RT 5154.) Leung posited that appellant’s brain
abnormality could have been caused by blunt injuries he received in the
camps, his drowning or malnourishment. (39 RT 5155.) If treating
appellant, he would consult with a child psychiatrist regarding Fossible
Reactive Attachment Disorder. (39 RT 5154.)

Dr. Sack, the child and adolescent psychiatrist, testified that between
1980 and 1983, several thousand Cambodian families were placed in
Oregon from Thai refugee camps. (40 RT 5160, 5164-5165.) During a
1983 study, Sack participated in the interviews of 46 of the 52 Cambodian
refugee students at a Portland high school. (40 RT 5165.) The children
were followed over the next 12 years. (40 RT 5168.) The children, ages 15
to 17 when first interviewed, were interviewed four different times over the
next 12 years and were last interviewed at ages 27 to 29.” A professional
paper regarding the children was about to be published at the time of Dr.
Sack’s testimony.”® (40 RT 5168.)

I
I

*The study included a control group of six Cambodian refugee
children who had left the country before Pol Pot came into power. (40 RT
5187.)

2 At the time of his testimony, Sack had over 50 cited publications,
12 to 15 in the area of Cambodian literature. (40 RT 5168, 41 RT 5290-
5291, 5294, 5299, 5301, 5304-5305, 5305-5306.)
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The researchers diagnosed about half of the 46 children interviewed
with PTSD and depression.* (40 RT 5169-5170.) Sack and his associates
then applied for and received a grant from the federal government to
conduct epidemiologic studies in Salt Lake City, Utah, and Portland,
Oregon, to ascertain the prevalence of PTSD and depression in Cambodian
refugee children. (40 RT 5170-5171.) They diagnosed PTSD in
approximately 25 percent of these children. Forty to 50 percent of their
parents, however, were diagnosed with PTSD. (40 RT 5171.) The study
concluded that a child of a parent with PTSD was predisposed to have it as
well. (40 RT 5186.) When neither parent had a PTSD diagnosis, 12.9
percent of their children received a PTSD diagnosis. When one parent had
it, the adolescent prevalency rate increased to 23 percent, and when both
parents had it, the rate increased to 41 percent. (41 RT 5305.)”

During the researchers followup, they found that the diagnosis of
PTSD for the children dropped from 48 percent in 1987, to 38 percent in
1990, and that there was a steady but not significant drop in PTSD
symptoms over the six-year period. (41 RT 5292.) They did note, however,

that PTSD tends to remain chronic, with its symptoms waxing and waning

%Sack explained that the children were diagnosed with D.S.M. IIIR,
which did not include the requirement under D.S.M. IV that the disturbance
“causes clinical significant distress or impairment in social, occupational, or
other important areas of functioning.” (40 RT 5184, quoting from D.S.M.
Iv.)

“Dr. Sack observed that the Cambodian refugee population in Long
Beach was different from those in Portland and Salt Lake City. The
Cambodians in the Long Beach area lived in a very low income multi-ethnic
neighborhood with Hispanics, other Asians and African Americans, and
there was a lot of tension between the ethnic communities and a lot more
gang activity. (41 RT 5351.)

63



over time, but becoming less frequent and less intense. (41 RT 5293.) The
drop in depression diagnoses was more substantial, from 41 percent
diagnosed as depressed in 1987, to six percent in 1990. (41 RT 5292.) The
researchers found that those who had spent more time in the United States
reported lower rates of PTSD symptoms and diagnoses. (41 RT 5292.)
Appellant’s defense team hired Sack to give some insight into
appellant and his experiences during his developmental stages. Sack
familiarized himself with appellant’s history by reading his social history,
watching an interview with appellant’s parents, speaking with Foreman and
reading his report and interviewing appellant for approximately five hours.
(40 RT 5197-5198.) From all this material, Sack learned that appellant
suffered greatly during the Pol Pot regime. He witnessed atrocities; he was
forced to watch ritual public executions; and he suffered severe
malnutrition. (40 RT 5178, 5199.) Appellant also suffered separation from
his parents during preschool years. As a result he was not able to form and
continue form a strong attachment to his family. (40 RT 5199.) Sack
thought it particularly cruel that he was separated from his parents, but they
were nearby. He needed them, but they did not — could not — respond,
leaving him feeling that his parents did not care about him. (40 RT 5201.)
Sack interpreted appellant’s later survival methods and coping
mechanisms as signs of poor attachment to family and a sign of pathology.
(40 RT 5209.) Poor attachment is a harbinger of future problems because
children are socialized in relationship to a family. They learn erllues and
develop internal values. Appellant, because of his early deprivation and
poor attachment, was not able to find an internal value system that made
sense to him as he got older. (40 RT 5209-5210.) Individuals rely on social

experience to form their place in society, and they are put at increased risk

64



for adulthood problems if they are deprived of that experience. (40 RT
5210.)

Sack described development as a series of stages, and if one does not
do well at one stage, he will start the next stage at a disadvantage that
increases exponentially with each stage. (40 RT 5211.) Sack explained that
appellant was struggling from Stage One, which included his time in
Cambodia and the refugee camps, which set up a barrier to Stage Two, his
time in Alabama, and Stage Two set him up for an even worse Stage Three,
which is early adolescence, putting appellant at a higher risk for not being
able to assimilate appropriates values. (40 RT 5222-5223.)

Appellant’s next significant stage of development occurred when he
was 19 or 20. He had been released from CYA and hoped to settle down in
a relationship with Onkhamdy. (40 RT 5225-5226.) Onkhamdy was there
to help change appellant’s life and they moved to Portland, where
Onkhamdy became pregnant. (40 RT 5226.) This was a hopeful time in
appellant’s life. (40 RT 5227.) Then, in the summer of 1995, while driving
to see his brother in California, he was arrested on an old traffic violation.
With that, appellant’s “world caved in.” He told Sack “It is no use
anymore; I'll never make it; I'll never be able to make a good life for
myself; I’ve given up.” (40 RT 5226.) In these weeks before the criminal
activity began, appellant did not care what happened to him. He felt despair
and the sense that life was meaningless. Sack described it as hopelessness
based on depression. (40 RT 5237.)

Sack testified that those diagnosed with PTSD try to avoid re-
experiencing their prior trauma so they avoid places or activities that might
make such memories appear. They are often tense, hypervigilant people

who are always on guard. Appellant told Sack that at night, he always
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thought something bad would happen or something would jump out of the
dark. (40 RT 5228.) Appellant described traumatic memories of
explosions and of whizzing and flashing things in the night. (40 RT 5230.)

Other symptoms of PTSD, which appellant shared, include restricted
affect, a feeling of detachment or estrangement from others and a sense of a
foreshortened future. Appellant at times experienced no feelings. He was
numb. (40 RT 5229.)

Sack distinguished between single blow trauma, such as a rape or car
accident, and chronic trauma, which at least one study has shown is the
worst form of trauma in terms of damage to the individual. (40 RT 5231-
5232.) Appellant suffered both types of trauma. His single blow trauma
included such things as confinement in a tunnel under enemy shelling
without food or water; capture and imprisonment at age six; witnessing of
staged executions; and the arduous trek to Thailand. He also suffered
relentless three-year chronic war trauma. Sack believed that the experience
of being separated from his parents at such a young age was as traumatic as
the other forms of trauma he experienced. (40 RT 5231-5234.')

Sack testified regarding the symptoms of PTSD and concluded that if
the rules were bent a little so that appellant’s parents could report his early
traumas and symptoms, appellant qualified for a diagnosis of PTSD. (40 RT
5234-5236.) Regarding malingering, Sack believed appellant was forthright
during his interview with him and was impressed with his straightforward
responses. Appellant did not seem to be tailoring his answers or attempting

to amplify or embellish his early experiences. (40 RT 5239-5241.)%

%6Sack’s diagnosis and conclusion that appellant was not malingering
were given convergent validity by Leung’s and Foreman’s separate and
independent similar conclusions. (41 RT 5348.)
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This was the first time Sack had made a diagnosis of Reactive
Attachment Disorder for a Cambodian. (40 RT 5242-5243.) Sack believed
it was an important diagnosis because appellant was cut off from normal
family ties. Instead, he was raised with a disregard for his basic physical
and emotional needs of comfort, stimulation and affection. The diagnosis
explains why appellant went off on his own and never came back to the
family. The diagnosis best describes appellant’s subsequent developmental
difficulties and behavior. (40 RT 5243, 5246.)

A common symptom of Reactive Attachment Disorder is the child’s
inability to acquire internalized value standards. (40 RT 5244-5245.)
Delinquents and children in correctional institutions often have poor
attachment starting before age three or four. (40 RT 5245.) No one thing
caused appellant’s criminal behavior, but it set the stage for that possibility
and “nobody came to his rescue during his childhood or early adolescence.”
(40 RT 5246.)

Sack also diagnosed appellant with alcohol, marijuana and cocaine
abuse and dependence, conduct disorder and chronic depression. (40 RT
5247.) He described appellant as functionally impaired and as having a
major mental illness. (40 RT 5261.)

Sack acknowledged that Dennis Nguyen certainly experienced a
traumatic event when he witnesses his parents’ shootings, and it was
possible he suffered throughout his life from that loss. (41 RT 5320-5323.)
He explained that those who cared for Dennis after the murders and what
type of support he received would be enormous factors in determining his
emotional outcome. (41 RT 5366.) Who supports the victim is an
“enormously important factor in [] rehabilitation from a trauma.” (41 RT

5371.) Sack wanted to impress on the jurors that it was not only appellant’s
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trauma, but also his lack of family, social and educational support that
attributed to his downfall. (41 RT 5366.)

Dr. Joseph Chong-Sang Wu, the Clinical Director for the University
of California Irvine College of Medicine Brain Imaging Center and an
Associate Professor of Psychiatry at the school’s College of Medicine,
testified that in June 1999, he performed a Positron Emission Tomography
(PET) Scan on appellant to assess his brain function. (43 RT 5582-5583,
5600-5601.) The results of appellant’s scan showed a “pattern of metabolic
abnormality in several different areas.” (43 RT 5602.) Wu concluded that
appellant’s brain showed patterns of abnormality consistent with diagnoses
of brain trauma and PTSD. (43 RT 5607.) These brain abnormalities can
also be found in individuals who had a history of hypoxia or anoxia, that is,
decreased or complete lack of oxygen from something like partial
drowning, such as happened to appellant. (44 RT 5678.)

Appellant’s frontal lobe brain pattern was a reversal of the normal
pattern, as is commonly seen in trauma brain injury cases. (43 RT 5602-
5603.) Those, like appellant, with decreased frontal lobe functioning have
some impairment in their ability to think properly and react emotionally
properly. They have cognitive or emotional problems. (43 RT‘5615.) They
“oftentimes have problems in passivity, poor judgment [and] inability to
regulate aggressive impulses appropriately.” (43 RT 5615.) Wu described
the frontal lobe as the “brakes in the human system.” One of its functions is
to “put a brake on inappropriate impulses.” (43 RT 5616.)

Another abnormality Wu found in appellant’s PET Scan was a lack
of symmetry between the right and left parietal lobe, with the right side
having lower activity than the left. (43 RT 5604-5605.) This abnormality
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has been reported in PTSD patients exposed to some form of trauma. (43
RT 5616-5618; 44 RT 5676.)

Wau also testified about a third abnormality: the lower portion of
appellant’s frontal lobe showed abnormal activity, also consistent with that
found in patients suffering from PTSD. (43 RT 5607-5608, 5619.)

Wu noted that appellant’s medical records showed a history of
traumatic brain injury, and appellant’s pattern of abnormalities were
consistent with such head injury. It is also possible that the abnormalities
were caused by childhood malnutrition. (43 RT 5621-5623.)

2. Testimony of Appellant’s Family Members

In addition to testifying about appellant’s childhood, discussed
above, at pp. 5-9, appellant’s parents and older brother Bili asked the jurors
to show appellant mercy. (45 RT 5903 [Sophat], 5884 [Bili].) Appellant’s
father asked the jurors to spare his son’s life. “He has suffered so much
already.” (45 RT 5884.)

The defense also introduced the testimony of appellant’s siblings
Phalla and Phally Chhoun and his girlfriend Onkhamdy. Phalla, appellant’s
younger sister, said that there was a communication problem within her
family. She agreed with her sister’s statement that the family was
dysfunctional. (44 RT 5708-5709, 5715-5716.) Phalla told the jurors, “I
love my brother. And he’s a good brother to me. He always been there for
me. No matter what I will always love him. So please give some mercy to
him. ... Let God be the judge for his life, please.” (44 RT 5722.)

Phally told the jurors that appellant was very kind and loving and she
hoped they could find it in their heart to not give him the death penalty. (44
RT 5761.)
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Champa Onkhamdy testified that her and appellant’s life in Oregon
was fine. They both worked. She attended school. (44 RT 5729.)

When appellant was arrested, Onkhamdy was pregnant. At the time
of trial, appellant and Onkhamdy’s son Run Peter Chhoun, Jr. was three
years old. (44 RT 5733.) She showed the jurors a first birthday card
appellant made for Run, Jr. and a two-page letter. The letter included the
following:

So Son, from me to you, sorry for all the years we can’t share
together. Not that I want to leave you and your mom and your
mother out there alone together. Things happen that we can’t
sometime understand. You don’t know when you grow a
little older. Forgive me. I have tried my best. Only you and
your mom can make me happy, 'cause you are my love and
my life. [{] Well, let’s not make this day the worst day of
your life. I just want to send you my love and wish you happy
birthday. Respect your mother and be good, because I love
you. Please keep in touch. Your father.

(44 RT 5733-5735. Exhb. 263.)

Appellant also sent cards with similar sentiments for Run, Jr.’s
second and third birthdays. (44 RT 5735. Exhb. 264, 265.) He drew cards
for Onkhamdy’s Mother’s Day and her 21st birthday. (44 RT 5735.)
Appellant wrote Onkhamdy letters and she read the jurors a portion of one
of them:

I promise to give you the best of myself and ask of you no
more than you can give. I promise to respect you and aslﬂ you
personally to realize that your interests, desires, an