That preclusion violated the requirement -- under the Eighth and
Fourteenth Amendments -- that the jury must not be precluded from:
considering, as a mitigating factor, any aspect of a defendant’s character.
(Lockett v. Ohio, supra, 438 U.S. at p. 604, fns. and italics omitted; People
v. Williams, supra, 40 Cal.4th at p. 320.) Such a preclusion also violated
appellant’s right to due process and a fair trial under the Fourteenth
Amendment because it allowed the jury to return a death verdict without
first complying with the weighing process mandated by Penal Code section
190.3. When the state prescribes a process by which a defendant may be
deprived of life or liberty, due process mandates that the defendant can only
be deprived of his life or liberty in accordance with that process. (Hicks v.
Oklahoma, supra, 447 U.S. at p. 346.)

It seems indisputable that a statute that precluded consideration of
any aspects of appellant’s character as mitigation during the weighing
process would be unconstitutional. Jury instructions that preclude
consideration of any aspects of appellant’s character as mitigation during
the weighing process lead to the same unconstitutional result. It makes little
difference whether this court chooses to assign a burden of proof as to the
existence of aggravating facts, the fact remains that the prosecution bears
the burden of proving a quantum of aggravating facts sufficient to outweigh

mitigating facts. The elimination of mitigating facts from that weighing
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process necessarily reduces that burden.

The trial court erred by refusing appellant’s proposed instruction.
Reversal is required unless this court can find the error harmless beyond a
reasonable doubt. (People v. Cox, supra, 23 Cal.4th at pp. 676-677,
Chapman v. California, supra, 386 U.S. at p. 24.) Harmless error review
under Chapman evaluates the basis upon which the jury actually rested its
verdict. (Sullivan v. Louisiana, supra, 508 U.S. at p. 279; quoting Yates v.
Evatt, supra, 500 U.S. at p. 404.) Reversal is required unless this court can
determine that the verdict actually rendered in this matter was surely
unattributable to the erroneous instruction. (/d. at page 279.)

The court cannot make such a finding in this matter, as there is no
record whatsoever as to which aggravating factors and mitigating factors
were found by the jury or the weighing process undertaken by the jurors.

Appellant’s death sentence must be reversed.
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XV.

APPELLANT’S SENTENCE MUST BE REVERSED
BECAUSE THE TRIAL COURT’S REFUSAL TO GIVE
DEFENSE SPECIAL INSTRUCTION NO. 14 VIOLATED
APPELLANT’S RIGHTS TO PRESENT A DEFENSE, TO
THE PRESUMPTION OF INNOCENCE, TO JURY
TRIAL, TO PROOF BEYOND A REASONABLE DOUBT
BY A PROPERLY INSTRUCTED JURY AND TO A FAIR
TRIAL AS SECURED BY THE DUE PROCESS CLAUSE
OF THE UNITED STATES CONSTITUTION

Appellant submitted a proposed special instruction -- Defense
Special Instruction No. 14 -- specifically clarifying that four things could be
considered by the penalty phase jurors as constituting mitigating evidence.
The proposed instruction read as follows:

Evidence has been produced concerning the following: q 1.

Defendant’s voluntary confession to the crime, his sorrow for

his crime, and his acceptance of responsibility for his crime. §

2. Defendant’s drug addiction. § Defendant’s care and love

for his children and step children. 9 Defendant’s behavior in

County jail while awaiting trial. § Any or all of the above may

be considered as mitigating circumstances. (1 Supp. Clerk’s

Transcript on Appeal 372; 35 RT 6794.)

The trial court refused to give this instruction based on its finding
that the instruction was argumentative. (35 RT 6795-6796.) After the trial
court indicated its intent to refuse the instruction, defense counsel indicated
that his primary concern was crafting an instruction pinpointing remorse as

a mitigating factor. (35 RT 6796.) The court acknowledged that CALJIC

No. 8.85 did not specifically mention remorse but indicated its belief that
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factor (k) informed the jury that they could consider “anything else.” (35
RT 6796-6797.)

The trial court’s refusal of this special instruction requires the
reversal of appellant’s sentence. A criminal defendant is entitled upon
request to instructions which either relate the particular facts of his case to
any legal issue, or pinpoint the crux of his defense. (People v. Saille (1991)
54 Cal.3d 1103, 1119; People v. Hall (1980) 28 Cal.3d 143, 158-159,
overruled on other grounds in People v. Bouzas (1991) 53 Cal.3d 467, 478;
People v. Rincon-Pineda (1975) 14 Cal.3d 864, 865; People v. Sears, supra,
2 Cal.3d at p. 190; see also Penry v. Lynaugh (1989) 492 U.S. 302 [109
S.Ct. 2934, 106 L.Ed.2d 256].)

The trial court concluded that appellant’s proposed instruction was
argumentative, noting that People v. Benson (1990) 52 Cal3d 754
“involved an itemized mitigation list” that was properly refused because it
was argumentative. (35 RT 6795.) Appellant submits that the trial court
read more into the Benson decision than was appropriate. The proposed
instruction in Benson was not argumentative because it listed evidence, it
was argumentative because it treated the evidence elicited during Benson’s
trial as established facts, not as evidence. The proposed instruction in
Benson was as follows:

You may consider as further mitigating factors, the following
facts or circumstances: 9 (a) Richard Benson had a deprived
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and chaotic childhood during which he received little or no
religious or moral training. § (b) Richard Benson, in his
formative years, was warehoused in group homes and
institutions where he received little, if any, personal attention
or affection. 9 (c¢) In spite of the inadequacies of Richard
Benson’s family life, his personal bonds with his brothers and
sister still remained. § (d) Richard Benson, in his formative
years, was subjected to mental abuse by his parents. § (e)
Richard Benson, in his formative years, was subjected to
emotional abuse by his parents. § (f) Richard Benson is an
abuser o[f] drugs and is addicted to drugs. § (g) That these
murders were committed while Richard Benson was under the
influence of mental or emotional disturbance. § (h) That the
capacity of Richard Benson to appreciate the criminality of
his conduct or to conform his conduct to the requirements of
law was impaired. 9 (i) Richard Benson confessed in detail as
to what he did and cooperated with the detectives of the
District Attorney’s Office and investigators of the San Luis
Obispo Sheriff’s Department as to his involvement. 9§ (j) That
in his lengthy confession, Richard Benson repeatedly
expressed remorse for his crimes. § (k) Any other
circumstance or circumstances arising form [sic] the evidence
which you, the jury, deem to have mitigating value. (/d. at pp.
804-805.)

The proposed instruction in Benson did not tell the jurors that there

was evidence which, if believed by the jurors, could be considered in
mitigation. With the exception of item (k), and possibly item (j) as well, the
proposed instruction in Benson instead argued very clearly that certain
things were proven facts. This court did not uphold the trial court’s
exclusion of Benson’s proposed instruction because it contained a list of
evidence from which a jury could find mitigation, it upheld the exclusion

because the proposed instruction invited the jury to draw favorable
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inferences from the evidence. (People v. Benson, supra, 52 Cal.3d at p.
806.)

Nor should this court be persuaded by the trial court’s apparently
reliance on the court’s decision in People v. Daniels (1990) 52 Cal.3d 815.
Daniels sought a special instruction “telling the jury that in deciding the
issue of premeditation and deliberation, the jury may consider eight listed
factors, including knowledge of the issuance of a warrant, motive, flight,
and physical inability.” (Id. at p. 870.) Once before this court, Daniels noted
that this court had permitted such a listing of evidence in People v. Wright,
supra, 45 Cal.3d 1126. (Id. at p. 871.)

This court rejected Daniels’ claim, but in doing so did not pronounce
a blanket rule against identifying evidence in a proposed special instruction.
The court noted that “Wright’s approval of detailed jury instructions on
factors bearing upon eyewitness identification, however, does not signal our
approval of equally detailed instructions on every issue to come before a
criminal jury.” (People v. Daniels, supra, 52 Cal.3d at p. 871.) The decision
in Wright was instead based on the court’s conclusion, in People v.
McDonald (1984) 37 Cal.3d 351, “that some of the relevant factors bearing
upon eyewitness identification may be imperfectly known to jurors, and
contrary to the intuitive beliefs of many.” (/d. at p. 871, citing People v.

McDonald, supra, 37 Cal.3d at p. 368.) The court had “no similar concerns
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with regard to whatever factors might bear upon the issues of premeditation
and deliberation.” (/d. at p. 871.)

From this it should easily be seen that Daniels is not, contrary to the
trial court’s apparent belief, authority for the proposition that a listing of
evidence automatically should be considered argumentative. Whether
appellant’s proposed instruction should have been given instead depended
upon an evaluation of whether the relevant factors bearing on mitigation
were “imperfectly known to jurors, and contrary to the intuitive beliefs of
many.”

Appellant submits that there can be little no doubt but that the
concept of mitigation and the weighing of mitigation against aggravation is
imperfectly known to jurors and contrary to the intuitive beliefs of many.
This is particularly true in this case given the trial court’s refusal to instruct
the jury that only the first three factors listed in Penal Code section 190.3
could be considered in aggravation and that the remaining factors could
only be considered in mitigation (Argument XIV, above), as the jury was
not specifically told that the facts listed in appellant’s proposed special
instruction could be considered in mitigation. That appellant was addicted
to drugs and his relationship to his children and step-children were
potentially mitigating facts certainly could seem counterintuitive to

reasonable jurors.
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Appellant’s special instruction was neither argumentative nor
cumulative, and it did not contain incorrect statements of law.*® (See People
v. Sanders (1995) 11 Cal.4th 475, 560; People v. Mickey (1991) 54 Cal.3d
612, 697.) The proposed instruction simply set forth the four specific areas
of mitigating evidence proffered by appellant, effectively curing the
ambiguity inherent in the CALJIC No. 8.85 explanation of what can be
considered in mitigation under factor (k). (Argument XIV, above.) The
instruction did not require the jurors either to find or even to consider the
specific mitigating factors; it merely told the jurors that the specified facts
“may be considered as mitigating circumstances.” (3 CT 372.)

The trial court’s refusal to give appellant’s requested instruction
violated his right to present a defense (U.S. Const., amends. VI & XIV; Cal.
Const., art. I, §§ 7 & 15; Chambers v. Mississippi, supra, 410 U.S. 284), his
right to a fair and reliable capital trial (U.S. Const., amends. VIII & XIV;
Cal. Const., art. 1, § 17; Beck v. Alabama, supra, 447 U.S. at p. 638), and
his right to the presumption of innocence, requirement of proof beyond a

reasonable doubt, and fair trial secured by due process of law (U.S. Const.,

% To the extent that appellant’s requested instruction may be deemed to
have contained language which the court considered argumentative, that
language should have been edited out by the trial court, and it was error for
the court not to do so. (See People v. Sanchez (1950) 35 Cal.2d 522, 528
[the trial court could easily have cured any defect in defendant’s proposed
instruction by striking out the one offending paragraph].)
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amend. XIV; Cal. Const., art. I, §§ 7 & 15; Estelle v. Williams, supra, 425
U.S. at p. 503.)

In addition, the error violated appellant’s right to trial by a properly
instructed jury (U.S. Const., amends. VI & XIV; Cal. Const., art. I, § 16;
Carter v. Kentucky, supra, 450 U.S. at p. 302; Duncan v. Louisiana, supra,
391 U.S. 145; People v. Sedeno, supra, 10 Cal.3d at p. 720, overruled on
other grounds in People v. Flannel, supra, 25 Cal.3d at p. 684, fn. 12), and
violated federal due process by arbitrarily depriving him of his state right to
the delivery of requested pinpoint instructions supported by the evidence.
(U.S. Const., amend. X1V; Hicks v. Oklahoma, supra, 447 U.S. at p. 346;
Vitek v. Jones, supra, 445 U.S. at p. 488.) The erroneous denial of
appellant’s request for this pinpoint instruction requires reversal for the
reasons set forth in Argument XIV, above. Appellant’s death sentence must

be reversed.
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XVL

APPELLANT’S DEATH SENTENCE MUST BE

REVERSED BECAUSE THE TRIAL COURT’S

REFUSAL TO GIVE DEFENSE SPECIAL

INSTRUCTION NO. SEVEN LESSENED THE

PROSECUTOR’S BURDEN OF PROOF AND SHIFTED

THE BURDEN TO APPELLANT TO ESTABLISH THE

EXISTENCE OF MITIGATION

Appellant’s trial counsel asked the trial court to give a special
instruction explaining to the jury that they had the option of returning a
verdict of life without the possibility of parole even if they did not find any
evidence in mitigation.” (1 Supp. Clerk’s Transcript on appeal 365, 369; 35
RT 6772-6775.) Counsel argued that it was a correct statement of the law
and suggested that the jury needed to be told they did not have to impose
the death penalty if they did not find any mitigating circumstances. (34 RT
6744; 35 RT 6772-67175.)

Deputy District Attorney Morgan offered two responses to the
proposed instruction. Morgan first noted that defense counsel apparently
intended to offer mitigating evidence. (35 RT 6773.) Morgan also disagreed

with Wiksell’s premise that the jury could impose life without parole even

if they found no facts in mitigation, pointing out that the proposed

*® Defense counsel actually submitted two identically worded proposed
instructions, numbered seven and eleven, that provided as follows:

“You may decide to impose the penalty of life without possibility of parole
even if you find that there are no mitigating factors present.” (1 Supp.
Clerk’s Transcript on appeal 365, 369.)
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instruction reopened “the can of worms of the ‘shall’ versus ‘may’

60

argument” previously addressed at length by the court and parties.” Morgan

believed the law clearly provided for a balancing test in which the jurors are
required “to assign different weights to different factors, and at the end of
that process, the law helps dictate what the verdict shall be.” (35 RT 6773.)

The trial court refused to give the proposed instruction, finding that
the concept was adequately covered by CALJIC No. 8.88:

Well, I agree with both of [Deputy District Attorney
Morgan’s] arguments, and -- but I’'m not -- I’'m not giving it --
I’m not refusing it because it would be wrong for you to argue
this. I think the jury already is told this in 8.88 when it says
‘so substantial’ in relation to the mitigation. A little or a lot of
mitigation doesn’t matter. The aggravation still has to be so
substantial, it still has to be enough to make the death penalty
appropriate. And so it’s already covered in that way, and I
think that throwing this in could tend to throw the jury off in
the sense that it’s not -- it’s not a case where there’s not
mitigation to argue. It’s just not. And I think the cases have
repeatedly held that this type of embellishment is not
necessary given the current CALJIC language. (35 RT 6775.)

Appellant acknowledges that this court has held that instructions
such as appellant’s proposed special instruction are not required because
“[nJo reasonable juror would assume he or she was required to impose

death despite insubstantial aggravating circumstances, merely because no

% During the instructions discussion in the first penalty phase, Morgan
argued that it would be legally correct to instruct the jury that they “shall”
return a death verdict if they determine that aggravation outweighed
mitigation. (18 RT 3398-3399.)
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mitigating circumstances were found to exist.” (People v. Ray (1996) 13
Cal.4th 313, 355-356, quoting People v. Johnson (1993) 6 Cal.4th 1, 52.)
Appellant nonetheless contends that the rule in those prior cases should be
reconsidered and overruled. CALJIC No. 8.88 did not cure the problem
appellant sought to address with this proposed instruction.

CALJIC No. 8.88 instead exacerbated the problem by expressly
telling the jurors that they must be persuaded, before returning a verdict of
death, “that the aggravating circumstances are so substantial in comparison
with the mitigating circumstances that it warrants death instead of life
without parole.” (3 CT 852, CALJIC No. 8.88 as given, in pertinent part.)
This language did nothing to inform the jury that a verdict of life without
parole was an option even if they did not find any mitigating circumstances.
(People v. Duncan, supra, 53 Cal.3d at p. 979.) To the contrary, the word
“comparison” suggests that the jurors are required to make a finding of
mitigation even before the jurors can determine whether there was
sufficient aggravation to justify a death verdict.

The trial court was correct in noting that “[a] little or a lot of
mitigation doesn’t matter” to the weighing process, but it was wrong in
finding that CALJIC No.8.88 need not be supplemented because this was
“not a case where there’s not mitigation to argue.” (35 RT 6775.) The jury

could very well have credited appellant’s evidence but declined to consider
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it as being mitigation. For example, the jurors could have believed that
appellant was addicted to drugs but nonetheless have declined to view that
condition as being a mitigating factor because they believed that drug
addiction is not an “excuse” for murder. The trial court’s reasoning was
flawed in that it viewed the necessity for appellant’s proposed special
instruction as depending upon counsel’s ability to argue the existence of
mitigation rather than on the possibility that the jury would reject those
arguments and find no facts in mitigation.

Even if this court disagrees that Johnson and Ray should be
overruled, this court still should distinguish those cases because they both
involved a claim that the trial court should have given the instruction sua
sponte. (People v. Ray, supra, 13 Cal.4th at p. 355; People v. Johnson,
supra, 6 Cal.4th at p. 52.) The decision in Johnson also was premised in
part on the fact that Johnson did not contend that instructions actually given
were incorrect, but rather that the instruction was incomplete. The court
noted that Johnson’s failure to request a “clarifying” instruction barred
review of the issue on appeal. (Id. at p. 52.)

Neither of those grounds are applicable to this matter. Appellant
does in fact contend that the instruction as given was incorrect insofar as it
suggests that aggravation must be compared with established mitigating

factors in making the determination whether the aggravating factors are
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sufficiently substantial to warrant the death penalty. It would be a rare case
in which a jury concluded that even a single aggravating factor was not
substantial in light of a complete absence of mitigating circumstances.

Nor is the second ground, failure to request a clarifying instruction,
an issue in this matter because appellant’s proposed special instructions are
in fact requests for clarification. As noted above, a criminal defendant is
entitled, on request, to instructions that pinpoint the theory of the defense
case. (Peoéle v. Gutierrez, supra, 28 Cal.4th at pp.1142-1143, citing People
v. Wright, supra, 45 Cal.3d at p. 1137; People v. Sears, supra, 2 Cal.3d at p.
190.) The proposed instruction also was correct on the law. (See People v.
Cook, supra, 40 Cal.4th at p. 1364 [finding that a pinpoint instruction
informing the jury that life without parole could be justified by a finding of
single mitigating factor was misleading in that it wrongly implied that at
least one mitigating factor was needed to justify a sentence of life
imprisonment without parole].) The proposed instruction was neither
argumentative nor duplicative of other instructions. (People v. Ramirez,
supra, 39 Cal.4th at p. 470.)

Appellant contends that CALJIC No. 8.88 as given in this matter
lessened the prosecutor’s burden of proving sufficient evidence to justify
the death penalty and also implicitly shifted the burden of proof to appellant

by requiring appellant to adduce mitigating evidence. Contrary to the clear
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implication of CALJIC No. 8.88, appellant was not required to adduce any
mitigating evidence before the jury was authorized to return a verdict of life
without parole. Because the instruction as given lessened the prosecution’s
burden of proof and shifted the burden to appellant, appellant’s sentence
must be reversed for the reasons set forth in appellant’s discussion of the

standard of review above. Appellant’s death sentence must be reversed.
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XVIIL

THE FAILURE TO REQUIRE THE JURY TO MAKE

WRITTEN FINDINGS REGARDING AGGRAVATING

FACTORS VIOLATES APPELLANT’S CONSTITUTIONAL

RIGHTS TO MEANINGFUL APPELLATE REVIEW AND

EQUAL PROTECTION OF THE LAW

The instructions given in this case under the trial court’s modified
versions of CALJIC No. 8.85 and CALJIC No. 8.88 did not require the jury
to make written or other specific findings about the aggravating factors they
found and considered in imposing a death sentence. The failure to require
such express findings deprived appellant of his right to due process and
equal protection under the Fourteenth Amendment and his right to
meaningful appellate review under the Eighth Amendment. (California v.
Brown, supra, 479 U.S. at p. 543; Gregg v. Georgia, supra, 428 U.S. at p.
195.) Because California juries have total, unguided discretion on how to
weigh aggravating and mitigating circumstances (Tuilaepa v. California,
supra, 512 U.S. at pp. 979-980), there can be no meaningful appellate
review unless they make written findings regarding those factors, because it
is impossible to “reconstruct the findings of the state trier of fact.” (See
Townsend v. Sain (1963) 373 U.S. 293, 313-316 [83 S.Ct. 745, 9 L.Ed.2d
770].)
Written findings are essential for a meaningful review of the

sentence imposed. In Mills v. Maryland, supra, 486 U.S. 367, the
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requirement of written findings applied in Maryland death cases enabled the
Supreme Court to identify the error committed under the prior state
procedure and to gauge the beneficial effect of the newly-implemented state
procedure. (/d. p. 383, fn. 15.)

While this court has held that the 1978 death penalty scheme is not
unconstitutional because it fails to require express jury findings (People v.
Fauber (1992) 2 Cal.4th 792, 859), it has treated such findings as so
fundamental to due process as to be required at parole suitability hearings.
A convicted prisoner who alleges that he was improperly denied parole
must proceed by a petition for writ of habeas corpus and must allege the
state’s wrongful conduct with particularity. (/n re Sturm (1974) 11 Cal.3d
258.) The parole board is required to state its reasons for denying parole,
because “[i]t is unlikely that an inmate seeking to establish that his
application for parole was arbitrarily denied can make necessary allegations
with the requisite specificity unless he has some knowledge of the reasons
therefor.” (/d. at p. 267.) The same reasoning must apply to the far graver
decision to put someone to death. (See also People v. Martin (1986) 42
Cal.3d 437, 449-450 [statement of reasons essential to meaningful appellate
review).)

As noted above, the failure to require written findings also denied

appellant the equal protection of the law. In noncapital cases the sentencer
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is required by California law to state on the record the reasons for the
sentence choice. (/bid.; Pen. Code, § 1170, subd. (c).) Under the Sixth,
Eighth, and Fourteenth Amendments, capital defendants are entitled to
more rigorous protections than noncapital defendants. (Harmelin v.
Michigan (1991) 501 U.S. 957, 994 [111 S.Ct. 2680, 115 L.Ed.2d 836].)
Since providing more protection to noncapital than to capital defendants
violates the equal protection clause of the Fourteenth Amendment (see
generally Myers v. Yist, supra, 897 F.2d at p. 421), the sentencer in a capital
case is constitutionally required to identify for the record the aggravating
circumstances found in some fashion.

The mere fact that a capital-sentencing decision is ‘“normative”
(People v. Hayes, supra, 52 Cal.3d at p. 643), and “moral” (People v.
Hawthorne, supra, 4 Cal.4th at p. 79), does not mean its basis cannot be
articulated in written findings. In fact, the importance of written findings in
capital sentencing is recognized throughout this country. Of the 36 states
that permit capital punishment in which capital sentencing systems, 29
states require written findings regarding all, or at least one, of the

aggravating facts found by the jury in support of a death sentence.®'

6! See Ala. Code, § 13A-5- 47(d); Ariz. Rev. Stat. Ann., § 13-752(E); Ark.

Code Ann., § 5-4-603(a); Colo. Rev. Stat., § 18-1.3-1201(2)(b)(II)(A);

Conn. Gen. Stat., § 53a-46a(e); Del. Code Ann. tit. 11, § 4209(c)(3)b.1

[requiring the jury to “report” the vote count on aggravating facts not found

true]; Fla. Stat., § 921.141(3) [requiring the trial court to make a written
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Nineteen of those states require written findings regarding all penalty
aggravating factors found true, while the remaining seven require a written
finding as to at least one aggravating factor relied on to impose death.
California’s failure to require such findings renders its death penalty

procedures unconstitutional. Appellant’s death sentence must be reversed.

finding that sufficient aggravating circumstances exist and that there are
insufficient mitigating circumstances to outweigh the aggravating
circumstances]; Ga. Code Ann., §§ 17-10-30(c) & 17-10-31.1; Idaho Code,
§ 19-2515(8)(a)-(b); Ind. Code Ann., §§ 35-50-2-9(d) [requiring that the
jury be provided a special verdict form for each alleged aggravating factor];
Kans. Stat., § 21-4624(e); Ky. Rev. Stat., § 532.025(3) La. Code Crim.
Proc. Ann. art. 905.7; Md. Crim. Law Code § 2-303(i)(4); Miss. Code Ann.,
§ 99-19-103; Mont. Code Ann., § 46-18-306 [requiring the trial court’s
sentencing determination be supported by specific written findings of fact
as to the existence or nonexistence of each of the aggravating and
mitigating circumstances]; Neb. Rev. Stat., §§ 29-2521(b)(2), 2522(3); Nev.
Rev. Stat. Ann., § 175.554(4); N.H. Rev. Stat. Ann., § 630:5 (IV) [requiring
the jury to return special findings identifying any aggravating factors found
to exist]; N.M. Stat. Ann., § 31-20A-3; N.C. Gen. Stat., art. 100, § 15A-
2000(c)(1); Okla. Stat. Ann. tit. 21, § 701.11; 42 Pa Cons. Stat. Ann., §
9711(f) [requiring the jury to set forth in such form as designated by the
court the findings upon which the death sentence is based]; S.C. Code Ann.,
§ 16-3-20(C); S.D. Codified Laws Ann., § 23A-27A-5; Tenn. Code Ann., §
39-13-204(g); Tex. Crim. Proc. Code Ann., § 37.07(c); Va. Code, § 19.2-
264.4(D); Wyo. Stat., § 6-2-102(e).
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XVIIL

CALIFORNIA’S USE OF THE DEATH PENALTY AS A

REGULAR FORM OF PUNISHMENT CONSTITUTES

CRUEL AND UNUSUAL PUNISHMENT IN

VIOLATION OF THE EIGHTH AND FOURTEENTH

AMENDMENTS

“The United States stands as one of a small number of nations that
regularly uses the death penalty as a form of punishment.... The United
States stands with China, Iran, Nigeria, Saudi Arabia, and South Africa®® as
one of the few nations which has executed a large number of persons.... Of
180 nations, only ten, including the United States, account for an
overwhelming percentage of state ordered executions.” (Soering v. United
Kingdom: Whether the Continued Use of the Death Penalty in the United
States Contradicts International Thinking (1990) 16 Crim. and Civ.
Confinement 339, 366; see also People v. Bull (111. 1998) 705 N.E.2d 824,
225-229 (conc. and dis. opn. of Harrison, J.).) The death penalty has been
abolished in all of the Western Europe nations, Canada and Australia.
Twenty-nine nations have abolished the death penalty for all crimes in the
last 10 years, including Albania, Rwanda, Armenia, the United Kingdom,
Turkey, the Philippines and several countries that were formerly part of the

Soviet Union. (Amnesty International, “Abolitionist and Retentionist

Countries”<http:/www.amnesty.org/en/death-penalty/abolitionist-and-

62 South Africa abandoned the death penalty in 1997.
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retentionist-countries> [as of Feb. 25, 2009] .)

That Western Europe has abolished the use of the death penalty is
especially important because our Founding Fathers looked to the nations of
Western Europe for the “law of nations,” as models on which the laws of
civilized nations were founded, and for the meaning of terms in the
Constitution. “When the United States became an independent nation, they
became, to use the language of Chancellor Kent, ‘subject to that system of
rules which reason, morality, and custom had established among the
civilized nations of Europe as their public law.”” (1 Kent’s Commentaries 1,
quoted in Miller v. United States (1871) 78 U.S. [11 Wall.] 268, 315 (dis.
opn. of Field, J.); Hilton v. Guyot (1895) 159 U.S. 113, 227 [16 S.Ct. 139,
40 L.Ed. 95]; Sabariego v. Maverick (1888) 124 U.S. 261, 291-292; Martin
v. Waddell’s Lessee (1842) 41 U.S. [16 Pet.] 367, 409.) Thus, for example,
Congress’s power to prosecute war, as a matter of constitutional law, was
limited by the power recognized by the law of nations; what civilized
nations of Europe forbade, such as poison weapons or the selling into
slavery of wartime prisoners, was constitutionally forbidden here. (See
Miller v. United States, supra, 78 U.S. at pp. 315-316, fn. 57 (dis. opn. of
Field, J.).)

“Cruel and unusual punishment,” as defined in the Constitution, is

not limited to whatever violated the standards of decency that existed within
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the civilized nations of Europe in the 18th century. The Eighth Amendment
“draw][s] its meaning from the evolving standards of decency that mark the
progress of a maturing society.” (Trop v. Dulles (1958) 356 U.S. 86, 100
[78 S.Ct. 590, 2 L.Ed.2d 630].) And if the standards of decency, as
perceived by the civilized nations of Europe to which our Framers looked as
models, have themselves evolved, the Eighth Amendment requires that we
evolve with them. The Eighth Amendment thus prohibits the use of forms
of punishment not recognized by several of our states and the civilized
nations of Europe, or used by only a handful of countries throughout the
world, including totalitarian regimes whose own “standards of decency” are
supposed to be antithetical to our own. (See Atkins v. Virginia (2002) 536
U.S. 304 [122 S.Ct. 2242, 153 L.Ed.2d 335] [basing determination that
executing mentally retarded persons violated Eighth Amendment in part on
disapproval in “the world community’’]; Thompson v. Oklahoma (1988) 487
U.S. 815, 830, fn. 31 [108 S.Ct. 2687, 101 L.Ed.2d 702] [*We have
previously recognized the relevance of the views of the international
community in determining whether a punishment is cruel and unusual.”].)
Thus, assuming arguendo that capital punishment itself is not
contrary to international norms of human decency, its use as regular
punishment for substantial numbers of crimes -- as opposed to extraordinary

punishment for extraordinary crimes -- is contrary to those norms. Nations
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in the Western world no longer accept it, and the Eighth Amendment does
not permit jurisdictions in this nation to lag so far behind. (See Hilton v.
Guyot, supra; see also Jecker, Torre & Co. v. Montgomery (1855) 59 U.S.
[18 How.] 110, 112.) For these reasons, the very broad death scheme in
California, and the regular use of death as a punishment, violates the Eighth
and Fourteenth Amendments. Consequently, appellant’s death sentence

should be set aside.
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XIX.
THE FAILURE TO PROVIDE INTERCASE
PROPORTIONALITY REVIEW VIOLATES
APPELLANT’S EIGHTH AMENDMENT
PROTECTION AGAINST ARBITRARY AND
CAPRICIOUS IMPOSITION OF THE DEATH
PENALTY AND DUE PROCESS AND EQUAL

PROTECTION UNDER THE FOURTEENTH
AMENDMENT

The United States Supreme Court has lauded proportionality review
as a method of protecting against arbitrariness in capital sentencing.
Specifically, it has pointed to the proportionality reviews undertaken by the
Georgia and Florida Supreme Courts as methods for ensuring that the death
penalty will not be imposed on a capriciously selected group of convicted
defendants. (See Gregg v. Georgia, supra, 428 U.S. at p. 198; Proffitt v.
Florida, supra, 428 U.S. at p. 258.) Thus, intercase proportionality review
can be an important tool to ensure the constitutionality of a state’s death

penalty scheme.

A. Intercase Proportionality Review Is Necessary Under the

Eighth Amendment Because the California Statutory Scheme

Fails To Perform the Type of Narrowing Required To Sustain the

Constitutionality of a Death Penalty Scheme

Despite the value of intercase proportionality review, the United
States Supreme Court has held that this type of review is not necessarily a

requirement for finding a state’s death penalty structure to be constitutional.

In Pulley v. Harris (1984) 465 U.S. 37 [104 S.Ct. 871, 79 L.Ed.2d 29], the
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court ruled that the California capital sentencing scheme was not “so
lacking in other checks on arbitrariness that it would not pass constitutional
muster without comparative proportionality review.” (Id. at p. 51.) Based
upon that, this court has consistently held that intercase proportionality
review is not constitutionally required. (See People v. Farnam, supra, 28
Cal.4th at p. 193.)

However, as Justice Blackmun has observed, the holding in Pulley v.
Harris was based in part on an understanding that the application of the

<

relevant factors “‘provide[s] jury guidance and lessen[s] the chance of
arbitrary application of the death penalty,”” thus “‘guarantee[ing] that the
jury’s discretion will be guided and its consideration deliberate.” As
litigation exposes the failure of these factors to guide the jury in making
principled distinctions, the court will be well advised to reevaluate its
decision in Pulley v. Harris.” (Tuilaepa v. California, supra, 512 U.S. at p.
995 (dis. opn. of Blackmun, J.), quoting Harris v. Pulley (9th Cir.) 692 F.2d
1189, 1194.)

The time has come for Pulley v. Harris to be reevaluated, as the
special circumstances of the California statutory scheme fail to perform the
type of narrowing required to sustain the constitutionality of a death penalty

scheme in the absence of intercase proportionality review. Comparative

case review is the most rational, if not the only, effective means by which to
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demonstrate whether the scheme as a whole is producing arbitrary results.
That is why half of the states that sanction capital punishment require
comparative, or intercase, proportionality review.®

The capital sentencing scheme in effect in this state when this case
was tried in 1998 and 1999 was the type of scheme that the Pulley Court
had in mind when it said “that there could be a capital sentencing system so
lacking in other checks on arbitrariness that it would not pass constitutional
muster without comparative proportionality review.” (Pulley v. Harris,
supra, 465 U.S. at p. 51.) One reason for this is that the scope of the special
circumstances that render a first-degree murderer eligible for the death
penalty is unduly broad. (See Shatz & Rivkind, The California Death
Penalty Scheme: Requiem for Furman? (1997) 72 N.Y.U. L.Rev. 1283,
1324-26 .) Even assuming that California’s capital-sentencing statute’s
narrowing scheme is not so overly broad that it is actually unconstitutional

on its face, the narrowing function embodied by the statute barely complies

 Ala. Code § 13A-5-53(b)(3); Conn. Gen. Stat. Ann. §53a-46b(b)(3); Del.
Code Ann. tit. 11, § 4209(g)(2); Ga. Code Ann. § 17-10-35(¢c)(3); Ky. Rev.
Stat. Ann. § 532.075(3); Miss. Code Ann. §99-19-105(3)(c); Mo. Rev. Stat.
565.035.3(3); Mont. Code Ann. § 46-18-310(1)(c); Neb. Rev. Stat. §§ 29-
2521.01, 29-2521.03, 29-2522(3); N.H. Rev. Stat. Ann. § 630:5(XI)(c);
N.M. Stat. Ann. § 31-20A-4(c)(4); N.C. Gen. Stat. § 15A-2000(d)(2); Ohio
Rev. Code Ann. § 2929.05(A); S.C. Code Ann. § 16-3-25(c)(3); S.D.
Codified Laws Ann. § 23A-27A-12(3); Tenn. Code Ann. § 39-13-206
(c)(1)(D); Va. Code Ann. § 17.1-313(C)(2); Wash. Rev. Code §
10.95.130(2)(b).
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with constitutional standards. Furthermore, the open-ended nature of the
aggravating and mitigating factors, especially the circumstances—of—the-
offense factor delineated in subdivision (a) of Penal Code section 190.3,
grants the jury tremendous discretion in making the death-sentencing
decision. (See Tuilaepa v. California, supra, 512 U.S. at pp. 986-988 [dis.
opn. of Blackmun, J.].)

The minimal narrowing of the special circumstances, plus the open-
ended nature of the aggravating factors, work synergistically to infuse
California’s capital-sentencing scheme with flagrant arbitrariness. Penal
Code section 190.2 immunizes few first-degree murderers from death
eligibility, and Penal Code section 190.3 provides little guidance to juries in
making the death-sentencing decision. In addition, the capital-sentencing
scheme lacks other safeguards, such as a beyond-the-reasonable-doubt
standard and jury unanimity requirement for aggravating factors, the use of
an instruction informing the jury which factors are aggravating and which
are mitigating, or the use of an instruction informing the jury that it is
prohibited from finding nonstatutory aggravating factors. Thus, the statute
fails to provide any method for ensuring that there will be some consistency
from jury to jury when rendering capital-sentencing verdicts. Consequently,

defendants with a wide range of relative culpability are sentenced to death.
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California’s capital-sentencing scheme does not operate in a manner
that enables it to ensure consistency in penalty-phase verdicts; nor does it
operate in a manner that assures that it will prevent arbitrariness in capital
sentencing. Because of that, California is constitutionally compelled to
provide appellant with intercase proportionality review. The absence of
intercase proportionality review requires the reversal of appellant’s death

sentence.

B. The Absence of Intercase Proportionality Review Violates
Appellant’s Right To Equal Protection of the Law

The United States Supreme Court has repeatedly held that a greater
degree of reliability in sentencing is required when death is to be imposed,
and that courts must be vigilant to ensure procedural fairness and accuracy
in fact-finding. (See, e.g., Monge v. California, supra, 524 U.S. at pp. 731-
732.) Despite this directive, California provides significantly fewer
procedural protections for ensuring the reliability of a death sentence than it
does for ensuring the reliability of a noncapital sentence. This disparate
treatment violates the constitutional guarantee of equal protection of the
laws.

At the time of appellant’s sentence in 1999, California required
intercase proportionality review for noncapital cases. (Former Pen. Code §

1170, subd. (f).) The Legislature thus provided a substantial benefit for all
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prisoners sentenced under the Determinate Sentencing Law (DSL): a
comprehensive and detailed disparate sentence review. (See generally In re
Martin (1986) 42 Cal.3d 437, 442-444 [detailing how system worked in
practice].) Persons sentenced to death, however, are unique among
convicted felons in that they are not accorded this review, despite the
extreme and irrevocable nature of a death sentence. This distinction is
irrational.

In People v. Allen (1986) 42 Cal.3d 1222, this court rejected a
contention that the failure to provide disparate sentence review for persons
sentenced to death violates the constitutional guarantee of equal protection
of the laws. The contention raised in Allen also contrasted the death penalty
scheme with the disparate review procedure provided for noncapital
defendants, but this court found that argument to be unavailing.

Appellant contends that the reasoning undergirding 4llen was fatally
flawed. The Allen court initially distinguished death judgments by pointing
out that the primary sentencing authority in a California capital case is a
jury: “This lay body represents and applies community standards in the
capital-sentencing process under principles not extended to noncapital
sentencing.” (People v. Allen, supra, 42 Cal.3d at p. 1286.) Though this
may be true, the larger point that is missed by this observation is that the

basic requirement for any death penalty scheme is to ensure that capital
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punishment is not imposed in a random and capricious fashion. It seems
somewhat amiss that there was a settled way to assure that this type of
randomness does not occur in noncapital cases, but no way to ensure that it
does not occur in capital cases.

Jurors are not the only bearers of community standards. Legislatures
also reflect community norms, and a court of statewide jurisdiction is also
well-situated to assess the objective indicia of community values which are
reflected in a pattern of verdicts. (See McCleskey v. Kemp (1987) 481 U.S.
279, 305 [107 S.Ct. 1756, 95 L.Ed.2d 262].) Principles of uniformity and
proportionality remain alive in the area of capital sentencing by prohibiting
death penalties that flout a societal consensus as to particular offenses or
offenders. (See Kennedy v. Louisiana (2008) 554 U.S.  [128 S. Ct.
2641]; Atkins v. Virginia, supra, 536 U.S. 304; Roper v. Simmons (2005)
543 U.S. 551 [125 S.Ct. 1183, 161 L.Ed.2d 1]; Ford v. Wainwright (1986)
477 U.S. 399 [106 S.Ct. 2595, 91 L.Ed.2d 335]; Enmund v. Florida (1982)
458 U.S. 782 [102 S.Ct. 3368, 73 L.Ed.2d 1140}; Coker v. Georgia (1977)
433 U.S. 584 [97 S.Ct. 2861, 53 L.Ed.2d 982].) Juries, like trial courts and
counsel, are not immune from error. They may stray from the larger
community consensus as expressed by statewide sentencing practices. The
entire purpose of disparate sentence review is to enforce these values of

uniformity and proportionality by weeding out aberrant sentencing choices,
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regardless of who made them.

Jurors also are not the only sentencers. A verdict of death is always
subject to independent review by a trial court empowered to reduce the
sentence to life in prison, and the reduction of a jury’s verdict by a trial
judge is required in particular circumstances. (See Pen. Code, § 190.4;
People v. Rodriguez, supra, 42 Cal.3d at pp. 792-794.) Thus, the absence of
disparate sentence review in capital cases cannot be justified on the ground
that a reduction of a jury’s verdict would render the jury’s sentencing
function less than inviolate, since it is not inviolate under the current
scheme.

The second reason offered by the Allen Court for rejecting the equal
protection claim was that the sentencing range available to a trial court is
broader under the DSL than for persons convicted of first-degree murder
with one or more special circumstances: “The range of possible
punishments narrows to death or life without parole.” (People v. Allen,
supra, 42 Cal. 3d at 1287, italics added.) The idea that the disparity between
life and death 1s a “narrow” one violates constitutional doctrine: “In capital
proceedings generally, this court has demanded that fact-finding procedures
aspire to a heightened standard of reliability [citation]. This especial
concern is a natural consequence of the knowledge that execution is the

most irremediable and unfathomable of penalties; that death is different.”
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(Ford v. Wainwright, supra, 477 U.S. at p. 411). “Death, in its finality,
differs more from life imprisonment than a 100-year prison term differs
from one of only a year or two.” (Woodson v. North Carolina, supraA, 428
U.S. at p. 305 [lead opn. of Stewart, Powell, and Stevens, JJ.].) The
qualitative difference between a prison sentence and a death sentence thus
militates for, rather than against, requiring the state to apply its disparate
review procedures to capital sentencing.

Finally, this court relied on the additional “nonquantifiable™ aspects
of capital sentencing, when compared to noncapital sentencing, as
supporting the different treatment of persons sentenced to death. (See
People v. Allen, supra, 42 Cal.3d at p. 1287.) The distinction drawn by the
Allen majority between capital and noncapital sentencing regarding
“nonquantifiable” aspects is one with very little difference. A trial judge
may base a sentence choice under the DSL on factors that include precisely
those that are considered aggravating and mitigating circumstances in a
capital case. One may reasonably presume that it is because
“nonquantifiable factors” permeate all sentencing choices that the
legislature created the disparate review mechanism discussed above.

In sum, the equal protection clause of the Fourteenth Amendment to
the United States Constitution guarantees every person that he or she will

not be denied fundamental rights, and bans arbitrary and disparate treatment
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of citizens when fundamental interests are at stake. (See Bush v. Gore
(2000) 531 U.S. 98 [121 S.Ct. 525, 148 L.Ed.2d 388].) In addition to
protecting the exercise of federal constitutional rights, the equal protection
clause also prevents violations of rights guaranteed to the people by state
governments. (See Charfauros v. Board of Elections (9th Cir. 2001) 249
F.3d 941, 951.)

This court has cited the fact that a death sentence reflects community
standards as justification for the arbitrary and disparate treatment of
convicted felons who are facing a penalty of death. This fact cannot justify
the withholding of the same type of disparate sentence review that is
provided to all other convicted felons in this state; the type of review
routinely provided in virtually every state that has enacted death penalty
laws, and that is provided by the federal courts when they consider whether

evolving community standards no longer permit the imposition of death in a

particular case.

279



XX.

THE TRIAL COURT’S FAILURE TO DELETE
INAPPLICABLE STATUTORY MITIGATING
FACTORS PRECLUDED A FAIR AND RELIABLE
CAPITAL-SENTENCING DETERMINATION

CALJIC No. 8.85 is typical of a state or federal pattern jury
instruction in that it is designed to cover all of the statutory factors set forth
in Penal Code section 190.3 that may apply to any given capital case. The
trial court instructed the jury pursuant to CALJIC No. 8.85 without deleting
from its terms the statutory mitigating factors for which there was no
supporting evidence. (3 CT 829-831; 36 RT 7226-7229.) The failure to
delete the inapplicable mitigating factors rendered the instruction
constitutionally deficient.

The instruction itself tells the jury that it should “consider, take into
account and be guided by the following factors, if applicable.” (3 CT 829.)
There is no issue that three of the listed factors -- (e), (f), and (j) -- were not
applicable in this matter. By not deleting these factors from the jury
instruction, the court made circumstances for which there was no
evidentiary support a part of the weighing process undertaken by the jury in
determining whether appellant lived or died. Because there was no
evidentiary support for these factors, they would naturally have been

weighed against the defendant.
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The result of the failure to delete these factors from the instruction
rendered factors that would have been considered mitigating if there had
been supporting evidence (e.g., the victim consented to the homicidal act)
aggravating by virtue of the fact that they were absent from the case. This is
the natural interpretation a jury would draw when a prosecutor takes the
time to point out that there is no evidence supporting a factor.** Such an
argument makes what is in essence a non-factor with which the jury should
not be concerned a factor in aggravation because of the lack of evidence to
support it. This type of argument essentially tells the jury that the legislature
considered factors such as these to be mitigating, but “see, they don’t exist
here and this defendant has fewer mitigating circumstances than other
defendants that the legislature thought about when passing this statute.”
This distorts the legislative intent in passing Penal Code section 190.3 and
renders the jury’s death sentence constitutionally unreliable.

The shift in focus that occurred by leaving inapplicable factors in the
jury instruction also diminished the impact on the weighing process of the
mitigating evidence that was presented by appellant. By being permitted to
shift the focus -- no matter how slight the shift may have been -- to the
potential mitigating evidence that was not presented, the prosecutor was

able to dilute the mitigating evidence that appellant did present. The

% Lead prosecutor Glynn made this very argument. (36 RT 7073-7079.)
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dilution of appellant’s mitigating evidence precluded full consideration of
that mitigating evidence. Thus, the trial court’s failure to tailor CALJIC No.
8.85 to this case by deleting the inapplicable sentencing factors created a
barrier to full consideration of appellant’s mitigating evidence and deprived
appellant of his right to a fair and reliable penalty determination under the
Eighth and Fourteenth Amendments. (See Skipper v. South Carolina, supra,

476 U.S. at pp. 4-5; Lockett v. Ohio, supra, 438 U.S. at pp. 604-605.)

A. Use of the Phrase “If Applicable” in CALJIC No. 8.85 Did
Not Cure the Constitutional Defect

Appellant is mindful that CALJIC No. 8.85 directs the jury to
consider the enumerated factors only “if applicable.” On its face, this could
be read to lead the jury to a deliberative process in which the jurors consider
a factor, decide it is not applicable, and then discard it from the weighing
process entirely. While appellant continues té maintain that the more likely
scenario is that discussed above -- that the absence of mitigation on the
inapplicable factors would be interpreted as aggravation -- he acknowledges
that there is some support for an argument that the phrase “if applicable”
saves the constitutionality of the instruction.

Ultimately, the reason that the phrase “if applicable” does not save
the instruction from being unconstitutional is that the instruction was not

given in isolation, but was given in conjunction with CALJIC No. 8.88.
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Thus, one must consider both of these instructions together to understand
how a jury would interpret the phrase “if applicable” in CALJIC No. 8.85.
When one does that, the meaning of the “if applicable” phrase in CALJIC
No. 8.85 becomes confusing at best, and the construction that is consistent
with its constitutionality becomes less likely.

There are two places in CALJIC No. 8.88 that relate back to the “if
applicable” phrase in CALJIC No. 8.85. The first instance occurs in the
second paragraph of the instruction, which directs the jury to “be guided by
the applicable factors of aggravating and mitigating circumstances upon
which you have been instructed.” (3 CT 850.) The “applicable factors”
upon which the jury has been instructed are all of the factors in Penal Code
section 190.3, even though some of them may be inapplicable to the case at
bar. Appellant supposes that one could argue that the phrase “applicable
factors” could be taken to mean the factors the jury has found applicable,
but that would be an incorrect reading of the phrase. If that is what the
instruction was meant to say, it would direct the jury to be guided by the
factors the jurors determined to be applicable to the case; a fairly simple
direction to provide to the jury. The fact is that the phrase, in a common-
sense reading, tells the jury to consider to be applicable all of the
circumstances upon which the jury has been instructed, i.e., all of the

circumstances contained in Penal Code section 190.3.
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The second phrase of import for purposes of this contention is a
phrase contained in the fourth paragraph of CALJIC No. 8.88. In that
paragraph, the jury is instructed that it should “‘assign whatever moral or
sympathetic value you deem appropriate to each and all of the various
factors you are permitted to consider.” (3 CT 851.) This instruction
certainly refers directly back to CALJIC No. 8.85 since that is the
instruction that tells the jury the factors to be considered in determining the
appropriate sentence. There can be no saving construction placed on this
directive when it is considered in conjunction with CALJIC No. 8.85. This
instruction gives the jury free reign to place what is in essence a negative
moral value on the fact that some mitigating circumstances do not exist.

In short, the phrase “if applicable,” does not save the failure to delete
inapplicable mitigating circumstances from CALJIC No. 8.85 before giving
that instruction to a jury. In this case, since that failure had a negative
impact on appellant’s penalty phase determination, appellant’s death

sentence must be reversed.
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XXI.

THE IMPOSITION OF AGGRAVATED TERMS ON

COUNTS TWO AND FOUR VIOLATED APPELLANT’S

RIGHT TO JURY TRIAL AND PROOF BEYOND A

REASONABLE DOUBT

At the time of sentencing in this matter, the trial court imposed
aggravated terms on counts two (Pen. Code, § 211) and four (Pen. Code, §
215, subd. (a)). The court selected the aggravated term because “the
connection of these crimes to the death of Ruth Avril outweighs any and all
mitigation that might be present.” (37 RT 7302-7303.)

Appellant contends that the imposition of aggravated term on counts
two and four violated appellant’s right to jury trial and proof beyond a
reasonable doubt of any fact used to increase appellant’s sentence above the
statutory maximum. Because there is little question that a criminal
defendant is entitled to a jury trial on the existence of aggravating facts
other than the fact of conviction, appellant has limited the following
discussion to the question whether the court has correctly held that the right
to jury trial is not implicated when the sentencing decision is based in part
on recidivism-based factors.

A. Recidivism-Based Factors

[t is beyond question that appellant was entitled to a jury trial and the

proof beyond a reasonable doubt for the vast majority of the facts in
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aggravation that may have been relied upon by the trial court. With regard
to the use of recidivism-related facts in aggravation, appellant’s contention
depends upon the question whether the decision of the United States
Supreme Court in Almendarez-T. orres® has any continuing vitality in light
of Apprendi v. New Jersey, supra, 530 U.S. 466, Blakely v. Washington,
supra, 540 U.S. 296 and Cunningham v. California (2007) 549 U.S. 270
[127 S.Ct. 856, 166 L.Ed.2d 856].

Appellant contends that the A/mendarez-Torres decision no longer is
valid in light of those decisions. While it is true that the majority opinion in
Apprendi did not overrule Almendarez-Torres, it also is true that the
majority expressly avoided the issue and characterized it as possibly being a
“narrow exception” to the rule enunciated in Apprendi. The defendant in
Apprendi did not contest the validity of A/mendarez-Torres and the majority
opinion declined, for that reason, to address the issue notwithstanding its
acknowledgment that it was arguable both that A/mendarez-Torres was
incorrectly decided and that Apprendi should apply to “the recidivist issue.”
(Apprendi v. New Jersey, supra, 530 U.S. at pp. 489-490.) Justice Thomas’
concurring opinion in Apprendi also explained at length why the decision in

Almendarez-Torres was wrong. (Id., supra, 530 U.S. at pp. 501-523; see

55 Almendarez-Torres v. United States (1998) 523 U.S. 224 [118 S.Ct. 1219,
140 L.Ed.2d 350]
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also Almendarez-Torres, supra, 523 U.S. at pp. 256-257, 261 [dis. opn. of
Scalia, J].)

Blakely -- which also did not involve recidivism -- merely followed
Apprendi, maintaining the exception for priors without further analysis.
(Blakely v. Washington, supra, 540 U.S. at p. 301) Yet, the Blakely decision
reflected the position that its author, Justice Scalia, had articulated several
times in concurring and dissenting opinions which would disapprove of the
Almendarez-Torres holding. (See e.g., Almendarez-Torres, supra, 523 U.S.
at 248-271 [dissenting]; Apprendi v. New Jersey, supra, 530 U.S. at pp.
498-499 [concurring]; Jones v. United States, supra, 526 U.S. 227, 253
[concurring; majority limited A/mendarez-Torres to recidivist issues and
distinguished it as a pleading case (/d., at pp. 248-249)].) “Since Winship,
we have made clear beyond peradventure that Winship’s due process and
associated jury protections extend, to some degree, ‘to determinations that
[go] not to the defendant’s guilt or innocence, but simply to the length of
his sentence.” [Citation]” (Apprendi v. New Jersey, supra, 530 U.S. at p.
484 [citing Scalia’s dissent in Almendarez-Torres].)

Much the same as the Blakely decision, Cunningham merely cited
Apprendi for the proposition that other than the fact of prior conviction, a
criminal defendant has a right to jury trial and proof beyond a reasonable

doubt on the existence of any facts used to increase the defendant’s
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sentence above the statutory maximum. (Cunningham v. California, supra,
549 U.S. at pp. 274-275) The Cunningham decision did not provide any
discussion or analysis of recidivism-based factors in aggravation because
Cunningham had no prior criminal record. (/d. at p. 276.)

Almendarez-Torres also found support for its holding by reference to
Walton v. Arizona, supra, 497 U.S. at pp. 647-649 (Almendarez-Torres,
supra, 523 U.S. at p. 247), which has since been overruled in light of
Apprendi. (Ring v. Arizona, supra, 536 U.S. at pp. 588-589.) Thus, it is
highly likely that when squarely faced with the question, the United States
Supreme Court will hold that Almendarez-Torres does not survive
Apprendi, Blakely and Ring.

This court also needs only to look at the votes of five Justices on the
United States Supreme Court to conclude that the “Almendarez-Torres
exception” no longer is valid in light of Apprendi, Blakely and
Cunningham. The four Justices who dissented in Almendarez-Torres
expressed the view that there is no rational basis for making recidivism an
exception to the requirement of proof to a jury beyond a reasonable doubt.
(Almendarez-Torres v. United States, supra, 523 U.S. at p. 258 (dis. opn. of
Scalia, J.).) Justice Thomas, who was part of the majority in Almendarez-
Torres, joined the four dissenters in Almendarez-Torres to form the

majority in Apprendi and Blakely and noted, in his concurring opinion in
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Apprendi, that his vote in Almendarez-Torres may have been in error.
(Apprendi v. New Jersey, supra, 530 U.S. at pp. 520-521 (conc. opn. of
Thomas, J.).) As is discussed in more detail below, in his concurring
opinion in Shepard v. United States (2005) 544 U.S. 13 [125 S.Ct. 1254,
161 L.Ed.2d 205] Justice Thomas made it very clear that he no longer
believed the  Almendarez-Torres  “recidivism  exception”  was
constitutionally valid.

Appellant acknowledges that the court’s decision in People v. Black
(2007) 41 Cal.4th 799 (Black II) presumes the continuing vitality of
Almendarez-Torres by holding that the imposition of an aggravated
sentence based on a defendant’s criminal history does not implicate the
Sixth Amendment right to jury trial. (/d. at pp. 818-820.) Appellant
contends that Black II was wrongly decided. Almendarez-Torres was based
on a distinction between “sentencing factors” and “elements of the crime”
that Apprendi and its progeny have soundly rejected. (dpprendi v. New
Jersey, supra, 530 U.S. at pp. 478, 484, 494.) The recidivism exception in
Almendarez-Torres is going to be overruled because any fact used to
aggravate a sentence above the statutory maximum must be admitted by the
defendant or submitted to and found true by a jury.

B. Recidivism-Related Factors

The record in this matter indicates that appellant was on parole at the
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time of this offense. This court has held that recidivism-related facts -- facts
that reflect more than the mere fact of conviction such as the quality of a
defendant’s performance on parole -- qualify a defendant for the aggravated
term. Any use of such facts in aggravation denied appellant his right to jury
trial and proof beyond a reasonable doubt because the jury’s verdicts in this
matter did not address appellant’s prior performance on probation. (Blakely
v. Washington, supra, 540 U.S. at p. 304 [When a judge inflicts punishment
that the jury’s verdict alone does not allow, the jury has not found all the
facts “which the law makes essential to the punishment,” (citation omitted),
and the judge exceeds his proper authority}.)

As noted above, appellant must acknowledge that Black II adopted a
broad interpretation of the A/mendarez-Torres exception for the “fact of a
prior conviction:

“As we recognized in McGee,*® numerous decisions from

other jurisdictions have interpreted the Almendarez-Torres

exception to include not only the fact that a prior conviction

occurred, but also other related issues that may be determined

by examining the records of the prior convictions.” (People v.

Black, supra, 41 Cal.4th at p. 8§19.)

Appellant contends that the court’s broad interpretation of the “fact
of a prior conviction” in Black II was incorrect. In Shepard v. United States,

supra, the United States Supreme Court cautioned that the “fact of a prior

conviction” exception should be read narrowly. Shepard addressed the
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question whether a sentencing court could look to police reports or
complaint applications in order to determine whether a prior conviction for

burglary by plea constituted a “generic burglary,”®’

making it a violent
felony for the purposes of the Armed Career Criminal Act. Shepard
answered that question in the negative, holding that a court considering the
issue was “generally limited to examining the statutory definition, charging
document, written plea agreement, transcript of plea colloquy, and any
explicit factual finding by the trial judge to which the defendant assented.”
(Id. at pp. 15-16.)

A more limited version of this *“categorical approach” previously had
been set forth in Taylor v. United States (1990) 495 U.S. 575 [110 S.Ct.
2143, 109 L.Ed.2d 607], in which the court held that burglary was a violent
felony for the purposes of the Armed Career Criminal Act if the entry was
into a building or enclosed space. Taylor held that the “later court” making
such a determination was limited to examination of the statutory definition
of the prior offense and the fact of conviction. Taylor also recognized an

exception to this “categorical approach” for cases in which the charging

instrument alleged an entry into a building and the jury’s verdict necessarily

5 people v. McGee (2006) 38 Cal.4th 682.

67 A “generic burglary” for the purposes of the Armed Career Criminal Act
means a burglary of a building or enclosed space. States with “non-generic”
burglary statutes also include acts such as entries into vehicles or boats.
(Shepard v. United States, supra, 544 U.S. at pp. 15-17.)
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included a finding of an entry into a building. (Shepard v. United States,
supra, 544 U.S. atp. 17.)

The issue came before the United States Supreme Court in Shepard
after the District Court declined the prosecution’s suggestion that the court
should review the police reports and applications for issuance of the
complaint in order to determine whether the burglary in Shepard was a
generic burglary. (Shepard v. United States, supra, 544 U.S. at pp. 17-18.)
The First Circuit reversed the District Court, finding that the police reports
and applications for issuance of the complaint were “sufficiently reliable
evidence for determining whether a defendant’s plea of guilty constitutes an
admission to a generically violent crime.” (/d. at p. 18.)

During the hearing on remand the prosecution submitted police
reports and complaint applications for two additional burglaries. (Shepard
v. United States, supra, 544 U.S. at p. 18.) Shepard submitted an affidavit in
which he pointed out both that none of the facts contained in the police
reports were elicited or read by the court during his pleas and he was not
asked during those pleas whether the facts in those reports were true. (/d. at
p. 18.) The District Court again declined to impose the mandatory minimum
15-year sentence, finding that the prosecution had failed to meet its burden
of proving that Shepard had admitted the commission of three generic

burglaries. (/d. at pp. 18-19.)
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The United States Supreme Court granted certiorari after the Circuit
Court of Appeals again reversed and directed the District Court to impose
the 15-year minimum sentence. (Shepard v. United States, supra, 544 U.S.
at p. 19.) Once before the Supreme Court, the Government raised several
arguments in support of modifying the “categorical approach” outlined in
Taylor. (Id. at pp. 20-23.)

The Supreme Court declined to depart from Taylor, in part out of
concern that to do so would infringe a defendant’s right to jury trial under
the Sixth Amendment. (Shepard v. United States, supra, 544 U.S. at pp. 23-
24.) The court noted that the record of conviction in a state with a non-
generic burglary statute would not establish the fact necessary to make the
offense a generic burglary “as it would be in a generic State when a judicial
finding of a disputed prior conviction is made on the authority of
Almendarez-Torres v. United States, 523 U.S. 224 (1998).” (Id. at p. 25.)
The court held that

“While the disputed fact here can be described as a fact about

a prior conviction, it is too far removed from the conclusive

significance of a prior judicial record, and too much like the

findings subject to Jones and Apprendi, to say that

Almendarez-Torres clearly authorizes a judge to resolve the

dispute.” (Id. at p. 25, emphasis added.)

Appellant acknowledges that the portions of Shepard discussed

above were joined only by a plurality of the court comprised of Justices
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Souter, Scalia, Ginsberg and Stevens. This court need only look to the
concurring opinion authored by Justice Thomas, however, to conclude that
a clear majority of the United States Supreme Court will, at the very least,
limit the Almendarez-Torres “exception” to the fact of conviction as
opposed to facts “about a prior conviction” such as whether a defendant has
performed poorly on probation or parole. Justice Thomas declined to join
the plurality opinion in Shepard because he believed that the judicial
factfinding authorized by the Armed Career Criminal Act was itself an
unconstitutional infringement on the Sixth Amendment right to jury trial.
(Shepard v. United States, supra, 544 U.S. at pp. 26-27, conc. opn. of
Thomas, J.) Justice Thomas claimed -- much the same as has appellant in
this brief -- that a majority of the Justices now believe that Almendarez-
Torres was wrongly decided and argued that even the limited judicial
factfinding authorized by the plurality’s “refinement” of Taylor resulted in
constitutional error. (/d. at pp. 27-28.)

Thus it should be quite clear that the only reason there is not a clear
majority opinion in Shepard holding that the “recidivism exception” must
be narrowly applied is because the fifth Justice supporting the result in
Shepard did not believe that even a narrow application -- one that does not
permit a judicial finding of fact about a conviction -- is constitutional.

Shepard thus provides this court with a relatively rare case in which
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discerning the meaning of a plurality opinion is not merely a speculative
reading of judicial tea leaves. Four Justices of the United States Supreme
Court will permit judicial factfinding only about the fact of conviction and
not of facts about a conviction. A fifth Justice would not even permit the
limited judicial factfinding authorized by the plurality. The adoption of the
broad view of the “recidivism exception” in Black II was erroneous.

C. The Violation of Appellant’s Right to Jury Trial and Proof
Beyond a Reasonable Doubt Was Not Harmless.

Denial of the right to jury trial on the existence of aggravating facts
is reviewed on appeal under the harmless error standard of review set forth
in Neder v. United States (1999) 527 U.S. 1 [119 S.Ct. 1827, 144 L.Ed.2d
35). (Washington v. Recuenco (2006) 548 U.S.  [126 S.Ct. 2546, 165
L.Ed.2d 466}, slip opn. at pp. 6-8; People v. Sandoval (2007) 41 Cal.4th
825, 838.) Under Neder, reversal is required if, after a thorough
examination of the record, a reviewing court cannot conclude beyond a
reasonable doubt that the jury verdict would have been the same absent the
error. (Neder v. United States, supra, 527 U.S. at p. 19)

Recuenco suggests this court should find that the error in this matter
was not harmless beyond a reasonable doubt because California does not
have a statutory procedure for submission of the issue whether aggravating

facts exists to a jury. Recuenco was charged in the State of Washington
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with second degree assault together with an allegation that he personally
used a firearm in the commission of the offense. (Washington v. Recuenco,
supra, 548 U.S.  [126 S.Ct. 2546, 165 L.Ed.2d 466], slip opn. at p. 1.)
The jury convicted Recuenco and returned a special verdict, requested by
defense counsel, finding that Recuenco was armed with a deadly weapon.
(/d., slip opn. at p. 1-2.)

At the time of sentencing the court imposed a three-year
enhancement for personal use of a firearm at the request of the prosecutor
even though the special verdict found true only use of a deadly weapon.
(Washington v. Recuenco, supra, 548 U.S.  [126 S.Ct. 2546, 165
L.Ed.2d 466], slip opn. at p. 1.) The Washington State Supreme Court
ultimately reversed that decision because the jury had not returned a finding
of personal use of a firearm. In reaching that result the Washington
Supreme Court held that Blakely violations were structural errors. (/d., slip
opn. at pp. 2-3.)

The prosecution sought certiorari in the United States Supreme
Court. Once before that court, Recuenco argued that harmless error analysis
could not be conducted in his case because Washington state law provided
no procedure for a jury to determine whether a defendant was armed with a
firearm. (Washington v. Recuenco, supra, 548 U.S.  [126 S.Ct. 2546,

165 L.Ed.2d 466], slip opn. at p. 3.) The United States Supreme Court
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avoided that question, finding that Washington State law was not clear as to
whether Washington state law provided such a procedure. (/d., slip opn. at
pp. 3-4.) The Supreme Court then held that Blakely errors are subject to
harmless error analysis under Neder and remanded the matter to the
Washington Supreme Court for further proceedings to apply the appropriate
harmless error analysis. (/d., slip opn. at pp. 4-9.) Significantly, however,
the court also held that although the absence of a procedure for submitting
the issue to a jury would not require per se reversal, it would suggest that
Recuenco would be able to prove that the error was not harmless beyond a
reasonable doubt in his particular case. (/d., slip opn. at p. 4.)

Recuenco is important because the issue avoided by the United
States Supreme Court -- whether Washington law provided a procedure for
submitting to the jury the question whether Recuenco was armed with a
fircarm -- cannot be avoided in this case. There is no ambiguity in
California statutory law as to the existence of a procedure for submission to
a jury the question whether one or more facts in aggravation exist. No such
procedure exists. Subdivision (b) of Penal Code section 1170 -- as was in
effect at the time appellant’s offenses were committed -- assigned the duty
to determine the existence of aggravating facts to the trial court:

When a judgment of imprisonment is to be imposed and the

statute specifies three possible terms, the court shall order

imposition of the middle term, unless there are circumstances
in aggravation or mitigation of the crime. At least four days
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prior to the time set for imposition of judgment, either party

or the victim, or the family of the victim if the victim is

deceased, may submit a statement in aggravation or

mitigation to dispute facts in the record or the probation
officer's report, or to present additional facts. In determining
whether there are circumstances that justify imposition of the

upper or lower term, the court may consider the record in the

case, the probation officer's report, other reports including

reports received pursuant to Section 1203.03 and statements

in aggravation or mitigation submitted by the prosecution,

the defendant, or the victim, or the family of the victim if the

victim is deceased, and any further evidence introduced at

the sentencing hearing. (Pen. Code, § 1170, subd. (b), in

pertinent part.)

Because there was no statutory procedure in California for the
submission of the issue of existence of aggravating facts to the jury, this
court cannot say that the jury verdict would have been the same absent the
error. (Neder v. United States, supra, 527 U.S. at p. 19.) The jury simply
could not have returned the findings as to the existence of the aggravating
facts found by the trial court because California law did not provide a
procedure by which the trial court could have submitted the issues to the
jury.

Even if the court disagrees with that contention, appellant contends
that the error in this matter cannot be deemed harmless because this court
cannot find beyond a reasonable doubt that the error did not contribute to

the sentencing determination. Appellant acknowledges that Sandoval took a

different view of harmless error analysis under Neder than the analysis
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appellant is urging this court to undertake. Sandoval held that harmless
error analysis under Neder requires reviewing courts to determine whether a
jury would have found any the individual facts in aggravation rather than
whether the error contributed to the sentencing determination itself. (People
v. Sandoval, supra, 41 Cal.4th at p. 839.) Sandoval held that no
constitutional error has occurred if a defendant is eligible for an aggravated
term under the DSL based on facts that have been established consistent
with the requirements of the Sixth Amendment. (/d. at p. 838.)

Appellant submits that the Sandoval prejudice analysis is incorrect
and unconstitutional because the prejudice analysis in Neder addresses the
ultimate decision made by the jury rather than the component findings of
fact necessary to that ultimate decision. The ultimate decision in the context
of sentencing is the sentencing choice itself, not the findings of fact that
support the sentencing decision. The mere finding of a single fact in
aggravation ordinarily does not, in and of itself, require the imposition of an
aggravated sentence. Under the DSL the trial court is required to render a
sentencing decision based on a weighing of aggravating facts against
mitigating facts.

Neither Neder nor Cunningham provides much guidance as to how
Neder should be applied to this matter but Neder does suggest two relevant

inquiries: Whether the defendant contested the issue and adduced sufficient
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evidence to support a contrary finding by a jury and whether the evidence as
to the issue was overwhelming. (Neder v. United States, supra, 527 U.S. at
pp. 17, 19.)

Appellant submits that both inquiries support a finding that the
denial of appellant’s right to jury trial was not harmless under Neder. As
noted in Sandoval, the court cannot assume that “the record reflects all of
the evidence that would have been presented had aggravating circumstances
been submitted to the jury” because the aggravating facts relied upon by the
trial court -- and the intent and objectives of appellant -- were not elements
of the charged offenses. (People v. Sandoval, supra, 41 Cal.4th. at p. 839.)
Appellant thus did not have either a reason or the opportunity to challenge
the existence of the facts ultimately relied upon by the trial court both to
select the aggravated term. (/d. at p. 839.)

The court also cannot be confident that the factual record would have
been the same had the existence of the aggravating facts been tried to a jury
because appellant did not have the same incentive and opportunity to
challenge the existence of the aggravating facts during the sentencing
hearing that would have existed during a trial before a jury with proof
beyond a reasonable doubt. (People v. Sandoval, supra, 41 Cal.4th at p.
840.) Nor should the court be confident that its evaluation of the proof of

aggravating facts would be the same as an evaluation made by a jury
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because whether appellant failed on prior grants of probation necessarily
would be based on broad, vague and subjective standards. (/d. at p. 840.)
The denial of appellant’s right to jury trial cannot be deemed harmless

under Neder or Sandoval.
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XXII.

THE IMPOSITION OF UNSTAYED SENTENCES ON

COUNTS THREE, FOUR AND FIVE WAS ERRONEOUS

BECAUSE EACH OF THOSE OFFENSES AROSE

DURING A SINGLE, INDIVISIBLE TRANSACTION

Appellant contends that the imposition of sentence on counts three
(Pen. Code, §§ 459 and 462, subd. (a)), four (Pen. Code, § 215, subd. (a))
and five (Pen. Code, § 209, subd. (b)) was precluded by Penal Code section
654, which prohibits multiple punishments for a single act or indivisible
course of conduct. (People v. Hester (2000) 22 Cal.4th 290, 294, citing
People v. Miller (1977) 18 Cal.3d 873, 885.) It is improper to impose any
sentence, concurrent or consecutive, when the subordinate or concurrent
term is based on a single, indivisible course of conduct involving a single
victim. (People v. Lawrence (2000) 24 Cal.4th 219, 226; People v. Cline
(1998) 60 Cal.App.4th 1327, 1336.) The correct procedure for disposing of
a term prohibited by section 654 is to impose and stay sentence. (People v.
Mendoza (1997) 59 Cal.App.4th 1333, 1346.)
Appellant anticipates that respondent will claim that the trial court’s

sentencing choice was justified based on the trial court’s implied finding of
separate intent or purposes. (People v. Hicks (1993) 6 Cal.4th 784, 789,

People v. Le (2006) 136 Cal.App.4th 925, 931.) This court must reject any

such claim for three reasons. First, an implied finding of separate intent or

302



purpose would be contradicted by the trial court’s finding that Penal Code
section 654 required the court to stay appellant’s sentence on count two,
first degree robbery. (37 RT 7303.)

Second, any such implied finding necessarily would conflict with the
prosecution’s theory of the case, something that presumably was adopted by
the jury. Lead prosecutor Glynn elected -- during his guilt-phase closing
argument -- to use the taking of Avril’s car as the corpus of the robbery. (17
RT 3205, 3212.) Glynn argued that residential burglary (Pen. Code, § 459)
was shown by the fact that someone entered Avril’s garage with the intent
to rob Avril. (17 RT 3205.) Glynn noted his belief that the evidence
circumstantially proved that Avril had her car keys with her when she was
attacked in her garage. (17 RT 3209-3210.)

Glynn focused the jury’s attention on the fact that a garage can be
part of an inhabited dwelling -- both for robbery and for burglary -- even
though the garage did not have a door connecting the garage directly to the
interior of the residence. (17 RT 3211.) Glynn argued that the evidence
showed both that the car was in Avril’s immediate presence and that she did
not voluntarily give up her car. Glynn argued that the taking was
accomplished by the use of “the ultimate force.” (17 RT 3210-3211.)

Glynn’s guilt-phase closing argument also makes it very clear that --

under the prosecution’s theory of the case -- the kidnapping charged in count
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five was an integral part of the robbery, which did not end until appellant
reached a place of safety. (17 RT 3213-3214.) Glynn argued that the appellant
was not in a place of safety until after he killed Avril, dumped her body and
got off of Arnold Road. (17 RT 3213-3214.)

Third, any such implied finding made by the trial court would have
violated appellant’s right to jury trial and proof beyond a reasonable doubt
as to the existence of any fact used to increase a defendant’s sentence over
and above the statutory maximum. (dpprendi v. New Jersey, supra, 530
U.S. 466, Blakely v. Washington, supra, 540 U.S. 296 and Cunningham v.
California, supra, 549 U.S. 270.) As noted above, the maximum sentence
that can be imposed under California law when two or more crimes derive
from a single, continuous transaction is the statutory term permitted by the
code section that provides for the greatest punishment. (Pen. Code, § 654,
subd. (a).)

In making this third point, appellant is mindful that prior case law
does not support his position. For example, in People v. Jones (2002) 103
Cal.App.4th 1139 the court rejected the defendant’s claim that Penal Code
section 654 prohibited imposition of any sentence for a violation of Penal
Code section 12021, subdivision (a), based on the use of a gun in the
commission of Penal Code section 246. (Id. at p. 1143.) The court noted

that the question whether a course of criminal conduct constitutes an
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indivisible course of conduct depended upon the intent and objective of the
defendant, which it deemed to be a question of fact for the trial court. (/d. at
p. 1143.) The court held it was “clear that multiple punishment is proper
where the evidence shows that the defendant possessed the firearm before
the crime, with an independent intent.” (Id. at p. 1144.)

Appellant contends that Jones and all of the many cases following
that line of reasoning now must be revisited and reversed in light of
Apprendi and its progeny. Under California law, the statutory maximum
penalty that can be imposed for a series of offenses committed during a
single, indivisible transaction is the punishment authorized by the code
section authorizing the greatest punishment. (Pen. Code, § 654, subd. (a).)
The only exception to that rule arises when a factual finding is made that
that the defendant harbored separate purposes or intents in the commission
of the different offenses. (People v. Hicks, supra, 6 Cal.4th at p. 789;
People v. Le, supra, 136 Cal.App.4th at p. 931.)

The jury’s verdicts in this matter did not, in any way, address the
factual issues raised by the applicability of Penal Code section 654. Nor did
appellant ever admit that he harbored a separate intent or purpose. The
allocation of that fact-finding to the trial court denied appellant his right to
jury trial on a fact used to elevate his sentence above that which was

permitted solely by the factual findings made the jury. This court must
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direct the trial court to stay sentence on counts three, four and five.
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XXIII.
THE JUDGMENT SHOULD BE REVERSED DUE TO

CUMULATIVE ERROR THAT DEPRIVED

APPELLANT HIS RIGHT TO A FAIR TRIAL UNDER

THE UNITED STATES AND CALIFORNIA

CONSTITUTIONS

Each of the grounds set forth above prevented appellant from
receiving a fair capital murder trial as guaranteed by state law and by the
Fifth, Sixth, Eighth and Fourteenth Amendments, and each one warrants
reversal of the judgment, the sentence, or both. But even if the court should
conclude that any one of the federal or state law violations shown above is
insufficient to require a new trial, the court should consider the effect of the
errors taken together, and reverse due to cumulative error.

The accumulation of errors that might not be so prejudicial as to
amount to a deprivation of due process when considered alone, may
cumulatively produce a trial setting that is fundamentally unfair in violation
of the due process clause of the United States Constitution. (Thomas v.
Hubbard (9th Cir. 2001) 273 F.3d 1164, 1179). The same principle holds
true under the California Constitution. As this court stated in People v. Hill,
supra, 17 Cal.4th at pp. 844-845:

a series of trial errors, though independently harmless, may in

some circumstances rise by accretion to the level of reversible

and prejudicial error. (People v. Purvis, supra, 60 Cal.2d at

pp. 348, 353 [combination of ‘relatively unimportant

misstatement[s] of fact or law,” when considered on the ‘total

record’ and in ‘connection with the other errors,” required
reversal]; People v. Herring, supra, 20 Cal.App.4th at pp.
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1075-1077 [cumulative prejudicial effect of prosecutor's
improper statements in closing argument required reversal];
see In re Jones (1996) 13 Cal.4th 552, 583, 587 [cumulative
prejudice from defense counsel’s errors requires reversal on
habeas corpus]; People v. Ledesma (1987) 43 Cal.3d 171,
214-227 [same]; see also Samayoa, supra, 15 Cal.4th at p.
844 [prosecutorial misconduct does not require reversal
“whether considered singly or together”]; People v. Bell
(1989) 49 Cal.3d 502, 534 [considering ‘the cumulative
impact of the several instances of prosecutorial misconduct’
before finding such impact harmless]; cf. People v. Espinoza,
supra, 3 Cal4th at p. 820 [noting the prosecutorial
misconduct in that case was ‘occasional rather than systematic
and pervasive’].) (Id. at pp. 844-845.)

In this case, as shown above, any of the errors independently provide
grounds for reversal. Taken together, the cumulative impact of any two or
more of the errors produced an unfair trial under California law,
prejudicially deprived appellant of due process of law under the Fourteenth
Amendment, and resulted in an unfair and unreliable capital murder trial in
violation of the Eighth Amendment.
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