
there are none. A lay person might be tempted to apply Occam's Razor, and

suggest that appellant's guilt is the simplest explanation, the one requiring

the introduction of the fewest new factors. But again, that would be

incorrect in the law, because the burden of proof is on the prosecutor, and

any resort to logical assumptions such as Occam's Razor would relieve the

prosecutor of his burden.

A lay person might also ask, what is the likelihood that appellant had

consensual sex with Manning the night of her murder? However, that

would not be the correct construction of a hypothesis in a court of law.

Conversion of expected frequency of occurrence into odds of occurrence,

sometimes called "The Prosecutor's Fallacy," can easily create

misinterpretations. (See William C. Thompson and Edward L. Schumann,

Interpretation of Statistical Evidence in Criminal Trials: The Prosecutor's

Fallacy and the Defense Attorney's Fallacy (1987) 11 Law and Human

Behavior 167.) Furthermore, it is inconsistent with the requirement of

proof beyond a reasonable doubt.

In this case, the prosecutor had only two pieces of circumstantial

evidence to support the allegation that Manning was raped. The first, as

discussed above, is that she was murdered. The other, as discussed below,
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is that she had a boyfriend. Neither of these circumstances provides

sufficient evidence to support the inferences that lead to rape.

B. WITHOUT MORE, THE MANNING-HILL 
RELA  TIONSHIP DOES NOT SUPPORT A FINDING 
OF LACK OF CONSENT

Other than the fact of the murder it8elf, the on ly evidence the jury

had to consider in determining that Manning did not consent to sex with

appellant was the asserted relationship between Manning and Hill. Again,

this evidence fails to support a finding of rape. Missing was any evidence

that such a relationship would necessarily prevent Manning from having sex

with appellant, that she would be faithful. There was no testimony from the

witnesses that Manning and Hill had exchanged promises of fidelity, that

Manning intended to be faithful to Hill or that Manning had a pattern or

practice of being monogamous to the men she dated. Indeed, the evidence

suggests that Manning did not view Hill as being faithful; within mere days

of the murder she had accused Hill of giving her a sexually transmitted

disease.

The argument that Manning's relationship with Hill provides proof

that she did not consent to sex with Harris is on built on one explicit and

two implicit assumptions, rather than on actual evidence. The explicit

assumption, as noted, was that if Manning was in a relationship with Hill
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and if the prosecution could prove to some degree that she loved him, she

would not voluntarily have had sex with appellant. The first implicit

assumption is that if a woman declares her love for one man, she would not

consent to having sex with another. The second implicit, and far more

pernicious assumption is that this upstanding white college girl would not

have consented to sex with a black man. None of these assumptions were

supported by evidence.

The prosecution's substitution of evidence with unproven

assumptions was supported both explicitly and implicitly by the court.

There were evidentiary errors which were reflective of these erroneous

assumptions and contributed to their prejudicial application to the case.

1. THE TRIAL COURT'S EVIDENTIARY 
RULINGS GAVE THE JURY A FALSE PICTURE 
OF THE MANNING-HILL RELATIONSHIP, 
THEREBY BOLSTERING THE PROSECU  -
TION'S ASSUMPTIONS REGARDING 
CONSENT

In the first trial, the court excluded two items of evidence which

showed that there might have been problems in the Manning-Hill

relationship.79 In a mid-second-trial ruling, the court admitted two writings

79  As noted previously, the court indicated before the second 
trial that its in limine rulings in the first trial would be renewed for the 
second trial. (18 RT 4249.) There would have been no reason for the 
defense to believe that seeking new rulings on evidence that was excluded 

(continued ... )
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of Alicia Manning, purporting to show her love for Charles Hill (thus

presumably precluding consensual sex with appellant). The court abused its

discretion by disallowing defense evidence, yet allowing questionable

prosecution evidence, on the issue of the Manning/Hill relationship. It

thereby furthered the aforementioned assumption that the fact or even the

quality of the relationship established non-consent while unfairly bolstering

the prosecution's evidence of it and minimizing the defendant's evidence to

the contrary.

(a) The Court's Admittance of Two Letters 
Written by Manning Further Tilted the 
Playing Field Toward the Prosecution

During the second trial, the prosecution sought to recall Thea

Bucholz and introduce three documents which purported to be written by

Manning and to show her love for Hill. The defense objected, both because

the writings had not been identified before trial and because they could not

be authenticated as to the time they were written. After determining that the

documents had been among the boxes of discovery made available to the

defense, the court rejected the discovery objection. (30 RT 6891-6893.)

On the question of their admissibility, the defense objected on the

grounds that they were undated, and what was important was Ms.

79 ( •••  continued)
in the first trial would be anything but futile.
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Manning's state of mind on May 20. Moreover, the evidence at the first

trial (which would come out later in the second trial) was that on the

weekend before, two or three days before the murder, Manning and Hill had

talked about ending their relationship. (30 RT 6899.) In admitting them as

relevant, the trial court adopted the assumption of the prosecution, if

Manning professed her love for Hill, then she did not consent to sex with

Harris; that proof of one was proof of the other.

The court ruled that as the relationship between Manning and Hill

had been put in issue by the defense, the subject matter of the notes was

relevant. As to one of them, it was not dated, and therefore inadmissible.

The other two, Exhibits 13 and 14, were admitted as datable by their

content, or by testimony from Buchholz. As to Exhibit 13, set out in the

margin,80 the prosecution proposed to recall Bucholz to discuss Manning's

80 Exhibit 13 states as follows:

Charles sweetheart,
I love you so much! I'm having a problem 

concentrating on my homework because I am thinking about 
my love for you. You drive me slightly crazy!!! I kept 
thinking about you giving my amigo some quality time this 
morning - but wish I had more for him - maybe later on when 
there is more time!

Anyways, I wish that you were here so I could 
concentrate on my paper at least a little bit! I love you so 
much!

With my love for you always,
(continued ... )
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80

customs and habits, and that they were both written within the last week of

Manning's life. (30 RT 6901.) As to Exhibit 14,8\ the date could be

inferred because it states that it is written 31 days before her graduation, or

on May 14. 82  (30 RT 6900-6901.)

The court erred in two c.mc.ia 1 respects. The first is that the

relationship was not put into issue by the defense; rather, it was a crucial (if

insufficient) factor in the prosecution case. The prosecution put that

evidence on in its case-in-chief, as it had to do. It was the prosecution, not

the defense, that put the relationship at issue.

Second, the letters were hearsay, purportedly admitted to show

Manning's state of mind. 83 The defense objected that the documents,

( ...continued) 
Alicia 

(29 CT 8303.)

8\ Exhibit 14 is a letter to a friend, Dave, which does state that 
she graduates in 31 days, and discusses her plans with Hill for both of them 

to come to North Carolina and for her to spend the summer in Virginia. (29 
CT 8304-8305.)

82  Thea Bucholz testified that their graduation was June 14. (30 
RT 6913.) This is confirmed by a television script from June 13, 1997, 
which indicates that Manning's class would be graduating "tomorrow" - 
June 14. (30 CT 8656 [date at bottom, also on "Rundown Report" at 30 CT 
8594].

83 Defense counsel Mueller stated in argument that she assumed 
that the letters were to come in under Evidence Code section 1250 (which 

(continued ... )
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written the week before the incident were irrelevant to her state of mind on

May 20, when she was killed. In addition, they were unreliable as an

exception to the hearsay rule.

The court's interpretation of the relevant time period, making the

letters admissible, was too broad. Exhibit 14 was shown to have been

written 6 days before the incident. In Thea Bucholz's purported

authentication of Exhibit 13, the "Charles dearest" note, she stated that the

"paper" referenced in the note was "her voting paper" that she started a

week before and was working on up until her death. (30 RT 6912.)

Assuming arguendo that the reference to something as common to a college

student's life as a "paper" could be pinned down to that particular paper,

that still leaves both of the writings having been written as early as Tuesday

or Wednesday of the week prior to the incident. The defense, however,

argued that Manning consented to sex with Harris, focusing on the four

days leading up to the incident; in particular, that during the weekend

before the incident - and following the apparent date that the two exhibits

were written - the two talked about breaking off their relationship. (30 RT

6967-6968, 6980 [Hill told her he was thinking of breaking up with her]; 30

83 ( •.• continued)
authorizes the state-of-mind hearsay exception), and there were no 
statements by the prosecutor or the court to indicate it was otherwise. (30 
CT 6899).
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RT 6959, 6968 [Manning told Hill about possible STD].) Thus, the

writings were of only marginal relevance, and entirely cumulative of what

the jury was told by Bucholz and Charles and Lane Hill. (See ante, pp. 14-

18.)

Vie\ved by its content, Exhibit 14 is even less relevant, because it

says nothing of Manning's feelings about Hill; rather, it only recites their

upcoming plans, which, again, was entirely cumulative. While the content

of Exhibit 13 is more relevant of Manning's emotions when she wrote it, it

is simultaneously more prejudicial.

The admissibility of the two documents is even more questionable

when viewed from the perspective of hearsay and reliability. The entire

purpose of the hearsay rule is to keep out unreliable evidence; recognized

exceptions to the hearsay rule allow admittance because of their reliability

despite being hearsay. (Chambers v. Mississippi (1973) 410 U.S. 284, 398-

399; People v. Ayala (2000) 23 Cal. 4th 225, 268.) In this case, even if the

two documents were relevant - that is, if their having been written the week

before goes to their weight rather than their admissibility - they were,

because of the passage of time between when they were purportedly written

and when Manning was killed, of too little reliability to allow applicability

of the exception. Moreover, their reliability is further undercut by the fact
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that, six days after they were written, they were found among her effects at

the scene of the crime. (30 RT 6893.) Thus, they had not been sent to

persons for whom they were presumably intended, and might well have no

longer reflected her state of mind.

The language of Evidence Code section 1250 is instructive:

[E]vidence of a statement of the declarant's then 
existing state of mind ... is not made inadmissible by the 
hearsay rule when:  1. The evidence is offered to prove the 
declarant's state of mind at that time or at any other time 
when it is itself an issue in the action; ...

(Emphases added.)

The only time at issue was Manning's state of mind on the night that she

had sex with Harris. Accordingly, it was an abuse of discretion for the

court to admit the documents purporting to show her state of mind in the

prior week.

The defense, as noted, sought an Evidence Code section 402 hearing

prior to admission of the two notes; the court, however, decided to

authenticate them in front of the jury. While the court has broad authority

to do so, by explicitly admitting them over defense objection in front of the

jury, the court deepened for the jury the erroneous assumption, discussed

ante, that the relationship itself was evidence of non-consent.
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Whether or not these documents were admissible, that they were

admitted is particularly egregious in light of the court's exclusion of

defense evidence to counter the prosecutions questionable proposition that

there was lack of consent by virtue of the relationship between Manning

and Hill.

(b) The Court Erred in Sustaining Relevance 
Objections to Evidence Showing Problems in 
the Manning-Hill Relationship

The court sustained a relevance objection in the first trial when the

defense asked Thea Bucholz if Manning had told her of problems she had

with Hill's relationship with his friend, Mike Gonzales; and in the same

trial ruled against the defense asking Hill about a drug-possession

conviction. Both questions went directly to the defense theory that

Manning was having second thoughts about their relationship because of

Hill's use of drugs.

"[T]he constitution guarantees criminal defendants 'a meaningful

opportunity to present a complete defense. '" Crane v. Kentucky (1986) 476

U.S. 683, 690 (citation omitted) [reversing exclusion of evidence of

unreliability of confession]; Chambers v. Mississippi, supra, 410 U.S. at pp.

294-295.) Only relevant evidence is admissible (Evid. Code §§ 210,350),

and "[t]he test of relevance is whether the evidence tends 'logically,
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naturally, and by reasonable inference' to establish material facts such as

identity, intent, or motive." (People v. Harris (2005) 37 Cal. 4th 310, 337;

quoting People v. Garceau, supra, 6 Cal.4th 140, 177.)

In this case, given the thrust of the prosecution's case, the defense

reasonably sought to show that it was more rather than less likely that

Manning might have engaged in consensual sex with appellant. To do so, it

had to build the case that all was not well in Manning's relationship with

Charles Hill. A principle issue between them, it seemed, was Manning's

dislike of Hill's use of drugs, which was closely tied to his friendship with

Gonzales.

During the cross-examination of roommate Thea Bucholz during the

first trial, defense counsel asked her whether, in the months of April and

May, Manning told Bucholz that she had problems with Hill's association

with Gonzales. The prosecution objected on grounds of relevance. (10 RT

2272.) At sidebar, counsel explained that it was the defense contention that

Manning and Hill were having serious problems in their relationship; that

one of the problems was the amount of time Hill spent with Gonzales; that

she and Gonzales disliked and were hostile toward each other; there was

suspicion of homosexuality; and that Hill's drug problem got worse when

-255-



he spent too much time with Gonzales. (10 RT 2273.)84 In response to the

prosecutor's relevance and hearsay objections, counsel explained that as to

the hearsay, the question went to Manning's state of mind; and as to

relevance, he pointed out that the prosecution, through Bucholz, was

fighting, that she was trying to break up with him, it was relevant. The

court disagreed:

[T]he only thing that's relevant in all of this is whether or not 
she had expressed to Ms. Bucholz or other people who may 
be called that she was having second thoughts about the 
relationship, that she planned to break up. . .. The only other 
relevant conduct would be if she had expressed some fear for 
her safety with regard to defendant. . .. But whether she was 
thinking of breaking up with Mr. Hill because of some - that 
he gave her chlamydia or that he was hanging around with a 
buddy she didn't like, she was beginning to wonder if he was 
gay or that he got arrested, she heard he got arrested on drugs, 
none of that is relevant, and the objection is sustained.

(10 RT 2271-2272.)

In a similar ruling, in the first trial (and, as previously noted,

presumably applicable to the second trial), the court prevented the defense

from asking Charles Hill about a drug conviction he had suffered, again

going to the issue of Manning's discomfort with Hill's use of drugs. The

84  Counsel also explained the other evidence of relationship 
problems that he intended to introduce: that Hill was not working nor going 
to school; that he had been arrested for drugs, and that she might have 
gotten infected with chlamydia through him. (22 RT 2274.)
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court sustained the prosecutor's motion to exclude the evidence that he had

suffered a narcotics possession conviction (for which he had successfully

completed diversion), over the defendant's explanation that there was

evidence elsewhere that Hill's use of drugs was an issue between them. (12

RT 2944-2946.) After determining that the drug conviction and diversion

were in 1996 (the year before the incident), the court precluded the defense

from asking Hill about it, though it would allow the defense to ask Hill if he

fought with Manning about his drug use. 85 (12 RT 2946-2947.)

Under Evidence Code section 351, all relevant evidence is

admissible. Evidence Code section 210 defines relevant. '''Relevant

evidence' means evidence, including evidence relevant to the credibility of

a witness or hearsay declarant, having any tendency in reason to prove or

disprove any disputed fact that is of consequence to the determination of the

action." (Evid. Code §210.) The trial court is vested with wide discretion

in deciding whether evidence is relevant or not. (People v. Warner (1969)

270 Cal.App.2d 900, 908.) A defendant must demonstrate that the court's

discretion has been abused. (ld; See San Diego Gas & Electric Co. v.

Davey Tree Surgery Co. (1970) 11 Cal.App.3d 1096, 1103.)

85 Hill admitted on cross-examination to several arguments 
about his friendship with Mike Gonzales; it was why he suggested breaking 
up the weekend before her murder. (30 RT 6967-6968, 6980.)
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"In a criminal case evidence is generally admissible if it tends

logically, naturally and by reasonable inference to establish any material

fact for the People or to overcome any material matter sought to be proved

by the defense." (People v. Durham (1969) 70 Cal. 2d 171, 186.) "There is

no precise and universal test by which relevancy may be deterrnlnp.c1 "

(Larson v. Solbakken (1963) 221 Cal.App.2d 410,420.) "Evidence tends

'in reason' to prove a fact when 'the evidence offered renders the desired

inference more probable than it would be without the evidence.' (Citations

omitted.)" (People v. Warner, supra, 270 Cal.App.2d 900, 907.) Evidence

is relevant not only when it tends to prove or disprove the precise fact in

issue but when it tends to establish a fact from which the existence or

nonexistence of the fact in issue can be directly inferred. (People v. Warner,

supra, 270 Cal.App.2d 900, 908; Law Revision Com. Comment, Evid.

Code§210)

Evidence is relevant when no matter how weak it may be, it tends to

prove the issue before the jury. (People v. Hess (1951) 104 Cal.App.2d

642, 676.) The relative strength or weakness of such evidence is to be

determined by the jury. (People v. Demond (1976) 59 Cal.App.3d 574,

588-589; People v. Slocum (1975) 52 Cal.App.3d 867, 891.)
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In this case, the prosecution used evidence of Ms. Manning's

relationship with Mr. Hill to prove she did not consent to sex with

appellant. Clearly, the trial court found the fact of that relationship to be

relevant in proving the lack of consent element of the crime. However,

when it came to admitting details about the relationship, the trial court's

rulings were arbitrary and conflicting. Evidence that Ms. Manning was

happy within the relationship was deemed relevant and admissible;

however, evidence that there was trouble within the relationship was

deemed irrelevant unless Ms. Manning was planning to break up with Mr.

Hill. There is nothing in the record supporting the trial court's assumption

that only if Ms. Manning were ending her relationship with Mr. Hill would

she consent to sex with someone else.

If the fact that Ms. Manning had a boyfriend is relevant to the issue

of consent, then the fact that she might have been unhappy with that

boyfriend is also relevant, regardless of whether or not she was ending the

relationship. For the trial court to hold otherwise was an abuse of discretion

and it severely impacted appellant's ability to defend himself against the

rape charge. It left the jury with an incomplete, and therefore false,

understanding of Ms Manning's state of mind.
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2. THE ERRORS WERE PREJUDICIAL

Taken together, the court's admission of the two letters, of

questionable reliability and relevance, and its exclusion of defense evidence

which was entirely relevant to rebutting the prosecution's case for lack of

consent,  both in themsel,'es an abuse of discretion and bolstered the

erroneous idea that the very fact of the relationship between Manning and

Hill established the lack of consent.

That assumption was insufficient to show a lack of consent in the

absence of further evidence. The court's rulings were blatantly one-sided

and erroneous. Both of these facts go directly to an absence of due process

and a fair trial. Further, the manner of the murder itself in conjunction with

the absence of any physical evidence of forced sex further undercut the

validity of the jury's verdict. Without substantial evidence that Manning

did not consent to sex with appellant, the rape conviction should be

reversed.
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x. THE COURT MADE A SERIES OF ADDITIONAL 
ERRONEOUS AND PREJUDICIAL EVIDENTIARY 
RULINGS THAT HAD THE EFFECT OF UNFAIRLY 
FAVORING THE PROSECUTION AND DISABLING THE 
DEFENSE

In addition to the already-discussed evidentiary rulings, the trial

court made a series of additional rulings - some of them in the first trial

which carried over to the second - which further tilted the playing field

toward the prosecution, so as to result in a denial of appellant's Fifth and

Sixth Amendment rights to due process and a fair trial.

In the subsections below, appellant will argue with respect to some

of them that they are themselves prejudicial; with regard to others, where

the prejudice is not argued, it will be argued at the end as part of a summary

of the cumulative prejudice.

A. THE COURT ERRED IN RULING THAT THE 
PROSECUTION COULD INTRODUCE IRRELEVANT 
BLOOD EVIDENCE, DISCOURAGING THE DEFENSE 
FROM INTRODUCING THE LACK OF BLOOD ON 
APPELLANT'S CLOTHING THE NIGHT OF THE 
KILLING

During the first trial, the prosecution's DN  A laboratory expert

testified that a spot of blood found on Harris's sneakers, found in his closet

after he was arrested, could not be linked to the victim, Alicia Manning. At

the second trial, the court excluded mention by the prosecution of the blood-

stain, but when Harris sought to introduce testimony from the prosecution's
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criminalist that the shirt that Harris's girlfriend said he was wearing the

night when Manning died had no blood on it, the court ruled that the

prosecutor could introduce the blood spot on the shoes. The defense chose

not to introduce the criminalist's testimony  .

 a foundational matter, it should be noted that  Krist)' Findla)'

testified in the first trial that Harris had been wearing the t-shirt - on which

no blood was found - on the night of the murder, there was no evidence that

the shoes found in Harris's closet were the shoes he wore that night. On

that basis, alone, then, the blood spot on the tennis shoe was irrelevant. The

trial court erred in admitting it in the first trial, and in threatening to admit it

as a quid pro quo in the second trial if the defense chose to inform the jury

of the lack of blood on the t-shirt. In addition, the trial court's treatment of

the blood evidence was in error for the following reasons:

1. THE BLOOD SPOT ON THE SHOES. BECAUSE
IT COULD NOT BE LINKED TO THE VICTIM, 
WAS IRRELEVANT AND PREJUDICIAL

(a) The DNA Evidence Excluded Both Manning 
and Harris as Sources of the Blood Stains on 
Harris's Shoes

During the first trial, Charlotte Word, who presented the DNA

laboratory results for the prosecution, testified regarding tests to three

apparent blood stains on a left shoe found in Harris's closet. She first
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testified that one of the stains contained blood from more than one

individual. Both Alicia Manning and Willie Harris were excluded as

primary sources of the DNA from the stain. (12 RT 2854.) As to the

secondary source, the results were too faint to either include or exclude

Harris and Manning. (12 RT 2855.) On cross-examination, however, she

went further, testifying that the "secondary source" contained such faint

results that it may not have even been true human DNA but rather

"background results." (12 RT 2861-2862.) With regard to the two other

blood stains on the shoe, Word testified that both Harris and Manning were

excluded as donors. (12 RT 2857.)

In sum, each of the tests on the three separate blood stains on the

shoes excluded both Manning and Harris as a source, and the possible

"secondary source" of one of the stains did not include them, and was

perhaps not even human DNA. That there was evidence of blood on the

tennis shoe is prejudicial; that none of the blood can be traced by

sophisticated scientific analysis to the victim or accused makes its

admissibility unreasonably prejudicial.
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(b) The Prosecution Conceded the 
Inadmissibility of the Shoe-Blood Evidence 
for the Second Trial, but the Court Ruled 
Mid-Trial that Mention of the Blood-Less T  -
Shirt Would Open the Door for It

Before the second trial, the defense sought to exclude entirely the

shoe-blood evidence in a motion in liminp, on the grounds that the evidence

was irrelevant to any matter in dispute, and more prejudicial than probative.

(14 CT 3856-3863.)

At the hearing on the motion, defense counsel presented the

additional point that in speaking with the holdout juror from the first trial,

he learned that some of the jurors thought that the blood stain on the shoe

connected Harris with the crime, even after he (Juror No.6) pointed out to

them that it did not. (18 RT 4209.) Moreover, the Bakersfield Californian

also misunderstood Ms. Word's testimony during the first trial. Under the

headline "Tests match DNA marking to pair," the article challenged

Harris's claim that he left Manning's apartment before she was killed,

stating: "But evidence introduced ... suggest[s] blood samples taken from

Harris' shoes contain DNA markings from three people, including Harris

and the victim." (18 RT 4209-4210; see Californian article at 30 CT 8732.)

In fact, of course, Ms. Word said not only that Harris, Manning, and
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Anthony Chappell could not be excluded, but neither could they be

included. (12 RT 2854.)

The prosecutor admitted that, because the test results were below the

level of significance, there was "probably a foundational or reliability

problem for the evidence." For that reason, conceding the motion, the shoe

stains would not be offered in the second trial. (18 RT 4211-4212.)

The court agreed, ruling that Ms. Word could testify only that as to

the testable [i.e., the primary] source, Manning, Harris, Gonzales, Hill and

Chappell were excluded. (18 RT 4212.)

During the second trial, however, while the defense was cross-

examining the prosecution's criminalist Jeanne Spencer, counsel sought a

sidebar to discuss eliciting testimony that Spencer had found no blood on

Harris's "black Budweiser shirt," the t-shirt Kristy Findley had testified (in

the first trial) Harris was wearing both before and after Manning was killed.

(28 RT 6442.) The prosecutor asserted that this would open the door to

evidence of the blood stains on the shoes. Defense counsel again raised the

question of its relevance, as well as its admissibility under Evidence Code

section 352. (28 RT 6442-6443.)

The prosecutor agreed that he would not ask DNA expert Charlotte

Word about the blood stains on the shoes, but argued that he should have
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the right to counter that there were some shoes seized, there was blood on

those shoes, but the material was too limited to determine its source. The

court agreed that the door would indeed be opened, though with the

limitation that Word could not be asked about her analysis of the blood on

the shoe. (28 RT l1441.)

Defense counsel indicated that, because of the trial court's ruling, he

would not ask about the absence of blood on the black t-shirt. (ld.)

2. THE COURT'S RULING WAS ERROR, 
FORCING THE DEFENSE TO FOREGO 
INTRODUCING RELEVANT AND USEFUL 
EVIDENCE TO AVOID INTRODUCTION OF 
IRRELEVANT PROSECUTION EVIDENCE

Because the court accepted the prosecutor's self-limiting concessions

at the pre-trial hearing, it did not at that time rule on appellant's section 352

claim. (18 RT 4209-4212.) When the matter came up again during trial,

and section 352 was again raised, the court made no explicit ruling that the

relevance was greater than the prejudice. (28 RT 6441-6442.) Had it made

such a ruling, however, it would have been an abuse of discretion.

Admission of evidence "without making an explicit determination

that this risk of undue prejudice did not substantially outweigh the probative

value of the evidence" is error. (People v. Green, supra, 27 Ca1.3d 1,26.)

Even if one accepts the trial court's admission of the shoe-blood evidence
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as the implicit result of weighing under section 352, its ruling was an abuse

of discretion. In People v. Burgener, the issue was the admissibility of a

criminalist's testimony about a blood stain found on a defendant's shoes. In

that case, it could not be determined whether the stain was human blood, or

indeed blood at all. Nevertheless, the Burgener court ruled that the

evidence was not entirely irrelevant, because "the presence of a substance

which might be blood on defendant's shoes certainly has some tendency in

reason to prove that he might have been present at the scene of a bloody

shooting the night before his arrest." (People v. Burgener (1986) 41 Cal. 3d

505, overruled on other grounds in People v. Reyes (1998) 19 Cal.4th 743,

752-754.)

In this case there was an additional fact that rendered the blood spot

of even less relevance than the blood in Burgener: Here, the primary donor

of the blood found on appellant's shoe, while determined to be human, was

determined to be from neither from Harris nor Manning. The shoe-blood

evidence was irrelevant, period, and thus its admission was error. (Evid.

Code § 350 [only relevant evidence admissible]; People v. Scheid, supra, 16

Cal.4th 1, 14 [trial court lacks discretion to admit irrelevant evidence].)

Moreover, as noted ante, there was no direct evidence that Mr. Harris was

even wearing these shoes on the night of Ms. Manning's murder.
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Even if, however, one assumes some scintilla of relevance in the

shoe-blood evidence, that relevance was certainly outweighed by the

prejudice in its admission, especially after the prosecutor had conceded its

foundational weakness. This is especially true when the trade off was

Harris was wearing that night, either before or after the time of the killing.

That blood, had it been present, would have been powerful evidence of

Harris's guilt. Its absence - given the unlikelihood that the killer somehow

got no blood on his clothes despite the amount of blood evident from both

the testimony about and pictures of the crime scene - provided substantial

doubt. Thus, to say that the absence of blood on the shirt that Harris's

likely wore on the night of Manning's murdert - blood which almost

certainly would have been interpreted as coming from Manning - opened

the door for evidence of blood on Harris's shoe, containing blood of

unknown origin and uknown in time, and from which both Harris and

Manning were excluded as primary donors, was error.

3. THE TRIAL COURT'S ERROR WAS 
PREJUDICIAL

Assuming this court accepts that the trial court committed error,

there remains the question whether the court's ruling of admissibility

resulted in a miscarriage of justice (Cal. Const., art. VI, § 13) and,
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accordingly, whether, absent the error, there was "merely a reasonable

chance, more than an abstract possibility" of a different outcome. (College

Hospital, Inc. v. Superior Court, supra, 8 Ca1.4th at p. 715.) The trial

court's ruling, however, led to the defense's withdrawal of relevant

evidence, implicating appellant's Sixth Amendment right to present a

defense and, therefore, the federal constitutional standard of prejudice.

(Chapman v. California, supra, 386 U.S. at p. 24.)

If the jury had believed Findley's proffered testimony, then the error

prevented Harris from presenting evidence of the absence of blood on his

clothes that night - the clothes Findley saw him wearing both earlier in the

evening and after the time of the murder. This would have bolstered

significantly his defense - a defense centered on the complete absence of

physical evidence linking him to the crime, as well as a complete absence of

motive and violent history.

Taken alone, this error meets the criteria for prejudice under both the

federal and the state standards. Taken together with the myriad other errors,

evidentiary and otherwise, it amounted to a denial of due process, as

discussed post at pages 283-285.
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B. THE COURT ALSO ERRED IN LIMITING THE 
TESTIMONY OF A DEFENSE EXPERT WITNESS

A defense expert, Dr. Marvin Ament, was called to testify, inter alia,

regarding the lack of physical evidence of rape. His credentials were

established, and he testified that he had reviewed the autopsy report,

pictures of the scene, transcripts of the first-trial medical testimony, and a

medical report from the university. (31 RT 7129-7131.)

Dr. Ament was asked to describe the sorts of tests that were

commonly used in examination of rape victims, and he related the

examinations and testing that was done to establish the rape. (31 RT 7132-

7134.) Then the following occurred:

Q. In any of the information that you read concerning 
this case, were any of those procedures followed?

MR. SOMERS: I am going to object, your Honor, as 
calling for hearsay.

THE COURT: It is sustained.

BY MS. MUELLER:

Q. To your knowledge, were any of those procedures 
followed in this particular case?

MR. SOMERS: Object as calling for - lack of personal 
knowledge.

THE COURT: It is sustained.

(31 RT 7134.)
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Ms. Mueller moved on to something else and did not return to the

issue. 86 The court's ruling was error. Neither hearsay nor lack of personal

knowledge are objectionable for an expert witness. (Evid. Code § 801,

subd. (b )87; People v. Gardeley (1996) 14 Cal.4th 605, 618 [even ordinarily

86 It is not a surprise that counsel did not challenge the court's 
ruling. Prior to the first trial, the court distributed to counsel a two-page 
handout, the first page of which was entitled "Trial Rules for Department 
6." (Supp. CT 95; see also Supp CT at p. 130, wherein the prosecutor, 
though he refers to them as "handwritten" rather than "typewritten," 
confirms that these were, indeed, distributed to counsel before trial.)

Among the eight rules are two which are here relevant:

(2) Counsel will make objections in terms of the Evidence 
Code (e.g., "Objection: Hearsay"), and will not argue 
objections in front of the jury. Opposing counsel will
not respond to objections unless a response is 
requested by the court.

(5) Requests for sidebar conferences are to be kept to a 
minimum. Anticipated evidentiary problems should be 
handled by in limine motions at times which do not 
infringe on the jury's time.

(Supp. CT 95; underline in original, italics added.)

Thus, trial counsel were instructed both that they could not respond 
before the jury unless asked by the court, and that they should not ask for a 
sidebar.

87 Evidence Code section 801, subdivision (b), provides in 
relevant part that expert testimony is limited to such an opinion as is, inter
alia:

Based on matter ... made known to him at or before 
(continued ... )

-271-



inadmissible matter can form basis for expert's opinion testimony]; In re

Fields (1990) 51 Ca1.3d 1063, 1070 [expert witness can base "opinion on

reliable hearsay, including out-of-court declarations of other persons"].) In

this case, the "hearsay" had already been the basis of the Kern County

Medical Examiner's testimony, so could hardly be challenged by the People

as unreliable.

The medical examiner had already testified for the prosecution that

she had not observed any vaginal trauma (28 RT 6584), and there was no

issue regarding the presence of semen. The defense, however, was

prevented from establishing doubt regarding the medical examiner's

conclusions. Once again, the court constrained the presentation of the

defense, and tilted the playing field in favor of the prosecution. The

cumulative error will be argued below.

87 ( ••• continued)
the hearing, whether or not admissible, that is of a type that 
reasonably may be relied upon by an expert in forming an 
opinion upon the subject to which his testimony relates ....

(Emphasis added.) Certainly an expert on rape examinations could 
reasonably rely upon the autopsy report to determine what, if any, tests were 
conducted.
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C. THE COURT ERRED IN NOT GRANTING A 
MISTRIAL FOLLOWING THE DETECTIVE'S 
MENTION THAT HARRIS REFERRED TO MANNING 
AS "THE BITCH"

Prior to the first trial, the defense sought to keep out certain

statements that appellant had made to Detective Stratton regarding his

consensual activities with Manning, in which he referred to her as "the

bitch." (4 CT 959-966; the statements are set forth on p. 961.) At the pre-

trial hearing at which it was discussed, the judge indicated hesitance over

only the use of the word "bitch" in referring to Ms. Manning. The

prosecutor said he did not intend to play the tape of the interview, only to

have Detective Stratton narrate its contents. (2 RT 676.) The court ruled,

under Evidence Code section 352, that the word "bitch," used commonly in

the African-American community, was still offensive in Anglo culture, and

thus granted the motion with regard to that word. 88 (2 RT 678-679.) The

prosecutor indicated that he would so instruct the detective. (2 RT 679.)

In the second trial, however - and remember that the first-trial in

limine rulings were explicitly made applicable to the second trial (18 RT

4249) - the detective quoted Harris from the interview, including the

offending word:

88 The court's caveat was that if the defense decided to play the 
tape for the jury, it would not be redacted to exclude that word. (2 RT 679.)
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Q [by the Prosecutor]. Did you ever make any 
statements to Mr. Harris during the course of that interview that you 
did not believe the story that he was telling you?

A [Detective Stratton]. Yes.

Q. Did he ever make any statements to the effect
during the interview specifically as to whether he had or not
1r;11""r! l\,f;"" l\,f ",nn;no?
.. 1l.. _ J..· ·u"-' _ z:,.

A. Yes, indicated that he did not kill her.

Q. And did he make any further statements
regarding [the detectives they were conniving]?

A. Right, we told him that he was the one that was 
conniving and changing the story, and he stated I'm conniving 
just like you're conniving, but I didn't kill the bitch.

(29 R T 6799-6800.)

The defense immediately objected, and during a sidebar moved to

strike it and to admonish the jurors, but further, to move for a mistrial. (29

RT 6801.) After argument, the court offered to either strike the comment or

to tell the jury that in the African-American community the word "bitch" is

not used in a negative or pejorative sense. The defense chose the latter. (29

RT 6801-6802.) The court gave the instruction, as follows:

Ladies and gentlemen, you just heard the officer testify 
to a quotation from the defendant and I'll take judicial notice 
of something.

Judicial notice is sort of like a stipulation, that the 
attorneys stipulate to certain facts, you accept them as true.
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Judicial notice is a notice by the Court that something is 
accurate or factual, such as that the 19 th of May in 1997 was a 
Monday, for example. That would be judicial notice.

I'll take judicial notice that in our society young 
African-American males frequently use the work bitch in a 
non-pejorative fashion, whereas it is generally true that 
Caucasian males and Hispanic males, if they use that word, 
are using it in an angry fashion with regard to females.

N  ext question.

(29 RT 6803-6804.)

This was not enough. The mistrial should have been granted. Not

only could the bell not have been un-rung, the jury had been carefully

scrubbed of African-Americans (except for the one black female

correctional officer) and other minorities, and it is hard to imagine a more

visceral reaction than that of a white man or woman on the jury hearing that

Mr. Harris had said "I didn't kill the bitch." His exculpatory statement was

excluded in the first instance precisely because of what it became when

voiced on the stand: damning and offensive.

D. THE COURT ERRONEOUSLY AND PREJUDICIALLY 
RULED IN FAVOR OF A PROSECUTION 
OBJECTION, DESPITE THE FACT THAT THE 
PROSECUTOR HAD WITHDRAWN IT

During closing argument, defense counsel sought to soften the effect

of the prosecution's interview with Lori Hiler, in which she seemed to agree

with the prosecutor that she saw the white man carrying the TV at 9 p.m.

rather than at 10 p.m. This undercut her testimony, making her less
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credible, because the time line otherwise established that while this could

have happened at about 10:00, it would not have occurred as early as 9:00. 89

The jury was played the tape of the interview, in which the

prosecutor did not correct Hiler's estimate of the time, but rather sought to

In her testimony, Hiler had said that she had left her apartment at

10:08 p.m. and had seen a Caucasian that she later identified as Charles Hill

carrying a television set. This was consistent with the 10-10: 15 p.m.

window that she initially reported to Detective Stratton. (31 RT 7168-7169,

7183; 32 RT 7344, 7362-7363.) In Prosecutor Somers' interview with her

before her first-trial testimony, Hiler shifted the time back by one hour,

abetted by Somers:

Hiler: ... I was trying to hurry because I told him I'd be 
there about what nine, and I was running a little bit 
late. But I remember my microwave had a clock on it.

Somers: Vh huh.

Hiler: Looking at the clock and I think it said urn, I can't remember 
was it 9:08 or 9:14. Something like that. So, it was within 
that time.

Somers: Okay, so it was around 9:00, between 9:00 and 9: 15 or so 
that you saw the ah, that were were walking ...

89 See timeline evidence, ante at pp. 49-53. As noted there, 
Manning took a phone call from Harris at 9:30, so she could not have been 
dead at 9 p.m.
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Hiler: That I walked-

Somers: ... over to Mr. White's house

(29 CT 8316)

In his closing argument, defense counsel Coker sought to point out

that Mr. Somers had done nothing to correct Hiler in terms of what she had

told Stratton just after the murder, and to suggest why. The prosecutor

initially objected, and then withdrew his objection. The court, nevertheless,

sustained the objection:

MR. COKER: ... He is looking for something 
he can turn around and use against her later. Because if the 
time is so important, as you ladies and gentlemen know it is, 
the time is so important, why would [sic.] he sit there and say, 
now you are saying nine o'clock now. Do you remember 
telling Detective Stratton you said 10:00. Wasn't it 10:00. 
Are you sure it was 9:00 and not 10:00. Why doesn't he ask 
those questions if it is so important. And the answer is, 
because he is not going there to investigate, he is going there 
so he can find something to use against her when she testifies 
because -

MR. SOMERS: Your Honor, I am going to object 
to that as arguing outside any evidence.

MR. COKER: 
witness.

THE COURT:

I have a right, he became a

Just a minute.

MR. SOMERS: Second thought, I will withdraw
the objections, your Honor.

THE COURT: Just a minute.
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MR. COKER:

THE COURT: 
sustained.

(32 RT 7587.)

May I continue then, your Honor?

No, you may not. Objection

The court, then, not only sustained an objection that had been

withdrawn, but in doing so committed another legal error to the detriment

of the defense. The tape of Prosecutor Somers' questioning of Hiler was in

evidence, and defense counsel was doing nothing more than advancing a

"theory fairly within the evidence." (5 Witkin, Cal. Crim. Law (3d Ed.,

2000) "Criminal Trial"§ 570.t O The full quote from Witkin regarding the

scope of prosecutorial argument is that "The prosecuting attorney may

discuss the facts and the law as seen fit, advance any theory fairly within the

evidence, and urge any conclusions deemed proper." (Id. at § 570.)

Despite the paucity of cases discussing the scope of defense

counsel's argument - at least as broad, one would think, as the prosecutor's

- this court has had occasion to comment that "the defense is typically

given wide latitude in its closing argument." (People v. Farmer (1989) 47

Cal. 3d 888, 922 [rejecting reading of not-  in-evidence transcripts from

90 The cited section in Witkin discusses the scope of 
prosecutorial argument, but a later section explains that there is little 
precedent discussing the scope of a defense argument because of the 
unavailability of appeals when the defendant is acquitted. Id. at § 600.
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prosecutor's closing arguments in other trials]; People v. Polite (1965) 236

Cal. App. 2d 85, 92 [counsel should be given wide latitude in argument].

In this instance, defense counsel was doing nothing more than

advancing a reasonable theory based on the evidence before the jury of the

prosecutor's interview with Hiler, commenting fairly on his failure to

question Hiler about the obvious inconsistency between what she had told

Stratton shortly after the murder and what she was saying in the interview.

That this was proper was recognized by the prosecutor when he withdrew

the objection. That the objection was nevertheless sustained is just one

more in the long chain of pro-prosecution rulings by the court below.

While the trial court's ruling may not on its own be deemed prejudicial, it

certainly is prejudicial when considered in combination with other errors.

Together, the errors denied Harris his right to due process, as argued post at

pages 232-284.

E. THE COURT'S INSTRUCTIONAL ERRORS 
FURTHER HAMPERED THE DEFENSE

The defense submitted a Forecite instruction on third-party

culpability and, at the behest of the prosecution, the court modified it by

striking out its most important sentence, and practically denuding it of
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meaning. The instruction is set forth below, with strikeout type showing

the matter deleted, and italics showing the matter added:

You have heard evidence that a person other than the 
defendant may have committed the offense with which the 
defendant is charged. The defendant is not required to prove 
the other person's guilt beyond a reasonable doubt.

reasonable doubt in your minds as to the defendant's guilt.
Such evidence may by itself raise a reasonable do ubt as to 
defendant's guilt. However, its Its weight and significance, if
any, are matters for your determination. If, after considera  -
tion of this evidence, you have a reasonable doubt that the 
defendant committed this offense, you must give the defen  -
dant the benefit of the that doubt and find him not guilty.

(15 CT 4134; 32 RT 7660.)

As originally written, the third sentence clearly is prefatory to the

fourth, the one struck by the court. Read as modified, it merely restates the

obvious without the crucial point - the entire point of the paragraph - that

the third-party culpability evidence may itself provide the reasonable doubt

necessary for an acquittal. The court's modification essentially denuded the

instruction of meaning.

The trial court is required to instruct the jury on which party 
has the burden of proof and on the nature of that burden. "The 
court on all proper occasions shall instruct the jury as to 
which party bears the burden of proof on each issue and as to 
whether that burden requires that a party raise a reasonable 
doubt concerning the existence or nonexistence of a fact or 
that he establish the existence or nonexistence of a fact by a 
preponderance of the evidence, by clear and convincing
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proof, or by proof beyond a reasonable doubt." (Evid. Code, 
§ 502, italics added [by Simon court].)

(People v. Simon (1995) 9 Cal. 4th 493, 501.)

It is settled that the defense has a right to a pinpoint instruction on

the theory of the defense and on the applicability of the burden of proof to

that theory. (People v. Saille (1991) 54 Cal.3d 1103, 1120 [rejecting sua

sponte duty to instruct on diminished capacity, but noting that defendant

could have sought pinpoint instruction]; People v. Wright (1988) 45 Cal.3d

1126,1136-1137 [discussing pinpoint instructions generally].) In People v.

Sears (1970) 2 Cal.3d 180, the court explained that, notwithstanding the

language of Penal Code section 1096a, rendering the giving of the statutory

language of section 1096 sufficient on the subjects of presumption of

innocence and reasonable doubt, the defendant has a right to request an

instruction "that directs attention to evidence from a consideration of which

a reasonable doubt of his guilt could be engendered." (Id. and p. 190, citing

People v. Granados (1957) 49 Cal.2d 490, 496.).

Crucial to the sentence deleted by the trail court in this case is the

statement in People v. Hall (1986) 41 Cal.3d 826, 833, that third-party

culpability evidence, in order to be admissible, "need only be capable of

raising a reasonable doubt of defendant's guilt." The necessary corollary is

that if it is admissible as capable of raising a reasonable doubt, it is
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sufficient to do so - the very point the language deleted would have made

clear to the jury.

The trial court's error in editing the instruction was not harmless.

The due process and trial by jury clauses of the Fifth and Sixth

Amendments to the federal constitution mandate that the defense is entitled

I

to instructions on recognized defenses for which evidence has been

introduced. (Mathews v. United States (1988) 485 U.S. 58,63.) While the

instruction was given, it was neutered by the court's unfortunate edit.

Because of its close relationship to reasonable doubt, the error in the

instruction should be considered reversible-per-se. (Sullivan v. Louisiana

(1993) 508 U.S. 275, 281 [giving of erroneous reasonable doubt instruction

vitiated jury finding altogether and was reversible per se  ].) At minimum,

because the instruction error goes to reasonable doubt, use of the federal

Chapman standard is required. Given the vital importance to the defense of

the third-party culpability evidence in this case, the failure of the court to

include the sentence highlighting that the third-party evidence by itself was

sufficient to raise a reasonable doubt, the error was not harmless beyond a

reasonable doubt.
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XI. THE PRE-TRIAL AND GUILT-PHASE ERRORS, TAKEN 
TOGETHER, CONSTITUTE A FAILURE OF DUE PROCESS 
AND THE OPPOSITE OF A FAIR TRIAL

Willie Harris, in this case, had no chance.

Willie Harris, in this case, might as well have pled guilty.

Willie Harris, in this case, ran up against a juggernaut of persistently

emotion-laden and unbalanced media coverage; the erroneous denial of a

change-of-venue motion; a judge who both declared that race would not be

an issue in this case and then proceeded to make it so by ignoring the

obvious; the selection of a biased jury; and a series of evidentiary rulings,

denial of a mis-trial, and instructional errors, which so tilted the playing

field that Willie Harris quite simply didn't have a chance.

This court and others have held that the cumulative effect of several

errors can infect a trial with such unfairness as to constitute a denial of due

process. (Thomas v. Hubbard (9th Cir. 2001) 273 F.3d 1164, 1179; People

v. Hill, supra, 17 Cal.4th 800, 844, 847; People v. Buffam (1953) 40 Cal.2d

709, 726; People v. Cardenas (1982) 31 Cal. 3d 897, 907.) The Court of

Appeal has described the test as follows: "The 'litmus test' for cumulative

error 'is whether defendant received due process and a fair trial.' (People v.

Kronemyer (1987) 189 Cal. App. 3d 314, 349 [].)" (People v. Cuccia (2002)
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97 Cal. App. 4th 785, 795.) In this case, the cumulative error resulted in a

mockery of due process.

Here, the court ignored an objective and experienced experts view

that this was one of the strongest cases he had ever seen for a change of

venue; disregarded the lJnc1er-representation of hlacks and other minorities

in the venire and the jury; allowed the prejudicial and irrelevant facts from

the Torigiani burglary to infect the jury, and then mis-instructed the jury

regarding the robbery special circumstance after the prosecutor misled them

regarding the importance of the timing of the formation of the intent to rob;

mis-instructed them regarding the rape special circumstance while ruling in

favor of prosecution evidence and against defense evidence on the crucial

issue - which still had a fatal gap in proof - of whether the victim

consented to have sex; and consistently undercut the defendant's right to

present his third-party-culpability defense.

This was a close case. There was no forensic evidence that Harris

raped or murdered Manning; no direct evidence that she would not have

consented to have sex with him; no evidence of her blood on any his clothes

and little evidence (if that) that he actually possessed any of the items stolen

from the apartment; and nothing to tie him to arson of Manning's car.

There was, however, evidence that the person seen carrying the television
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from Manning's apartment was at least white and looked like Hill; that the

only suspicious person in the area of the arson was white; that Hill and his

alibi witness differed on a crucial aspect of their story; and evidence of a

rage killing that bore more marks of an angry boyfriend than a black man

who was friendly enough with Manning's roommate to have called her

several times before and after the incident.

What made it not a close case were the court's serial errors, argued

in the preceding sections of this brief.

The basic requirement of due process is a fair trial in a fair tribunal.

(In re Murchison (1955) 349 U.S. 133,136.) This aspect of due process

was violated when the court denied the motion for a change of venue. In

addition, due process protects against conviction of every fact necessary to

constitute the crime of which he is charged. (In re Winship (1970) 397 358,

364.) This aspect of due process was violated when Harris was convicted

of rape when there was no forensic evidence of rape and no evidence that

Manning's relationship with Hill would necessarily prevent her from

consenting to sex with Harris.

The errors were prejudicial, for absent them, there is a high

probability that the jury would have returned a more favorable verdict.
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PART III: PENALTY PHASE ERRORS

XII. THE COURT ERRED IN NOT DECLARING A MISTRIAL, 
OR AT MINIMUM DISMISSING A JUROR WHO 
REPORTED TO HER FELLOW JURORS DURING 
DELIBERATIONS ON SOMETHING SHE THOUGHT THE 
DEFENDANT HAD COMMUNICATED TO HRR

A. FACTUAL BACKGROUND

After the jury had retired for their penalty deliberations, the court

received a note from the jury foreman (16 CT 4318) which recited that Juror

No.6 felt the defendant was trying to intimidate her. (35 RT 8036.)

The juror was brought in to speak with the court and counsel, and

reported that earlier that day, while a witness was on the stand, she glanced

over towards the defendant,

And me and Mr. Harris locked eyes. And he glared at me. 
And then he - he mouthed some words to me and then shook 
his head.

Q. [by The Court]: Mouthed some words to you and 
shook his head?

A. (Juror nods head affirmatively.)

Q. Okay. From what he was mouthing, what were 
you able to determine what he was saying to you?

A. (Juror nods head affirmatively.) I could be 
wrong. I mean, I could have misunderstood what he was 
mouthing. But from what he said, I hate you.
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Q. All right. That was the impression that you got 
out of what he was saying?

A. (Juror nods head affirmatively.) I could be 
wrong. I could be wrong.

Q. All right. If you misunderstood the words he 
said, did the visual confrontation, I mean, you know, looking 
at each other and locking eyes, concern you?

A. I don't know. It was - it was kind of like - it 
wasn't like - it was just kind of - yes, in a way did. But it 
could have - the way he was looking could have been took 
(sic) in different ways, depends. I mean, it looked kind of 
confrontational. But he could have - he could have not meant 
to look that way. I mean, I look some ways sometimes and I 
don't mean to look that way. But it just - that's what I got 
from it. It was confrontational and kind of a little bit - kind 
of like anger to look at.

(35 RT 8038-8039.)

The court asked Juror No.6 whether, given what she experienced,

did she feel it would affect her ability to be fair and impartial, and she

answered, "N 0." (35 RT 8039.)

Defense counsel than asked Juror No.6 whether she had

communicated this incident to her fellow jurors, and she responded that she

had told them what she had just told the court and counsel. (35 RT 8040.)

She reiterated that she couldn't be sure about the words he mouthed, but

then that she was sure of them, and that he looked "N  ot really hostile, but

somewhat hostile. And then he shook his head at me." (35 RT 8041.)
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Asked again by the court whether she felt comfortable about

proceeding as a juror in this matter, she answered "I do, I'm sure that I

would be able to do so. But I would perfectly understand if you guys

thought otherwise." (35 RT 8042.)

.After Juror No.6 returned to the jury deliberations, the defense

asked for a mistrial, on the grounds that Juror No.6 had communicated

w  hat happened to the other jurors. (35 RT 8043.) Whether it happened or

not, she believed it did, and "I hate you" is extremely hostile, and was

bound to be considered by them. (35 RT 8043-8044.) This tainted the

jurors and was prejudicial. (35 RT 8044.)

The court disagreed, noting that the jurors were free to observe what

is going on in the courtroom, including the demeanor and attitude of the

parties, so if a defendant makes an action perceived to be hostile, that was

not grounds for a mistrial. (34 RT 8044.)

The defense asked that the jurors be excused for the rest of the day

(it was already 4:35 p.m.) while it pondered possible prophylactic measures

over the 4 th  -of-July weekend. (16 CT 4315; 34 RT 8046.) On the following

Tuesday morning, the defense presented law and argument, and a proposed

admonition. (16 CT 4319-4321.) During further oral argument, the defense

asked that Juror NO.6 be recalled, because her time frame for when the
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incident happened (before lunch, with a white man in a suit on the stand)

was factually impossible and it was important to ask further questions about

what this juror actually saw, if anything. The court denied that request.

(35 RT 8050.) After further legal argument, the prosecutor indicated no

objection to the admonition requested (35 RT 8054), and the court weighed

in with its own proposed instruction, which, after further discussion and

modification, was agreed on as to form. (35 RT 8063.)

The defense also asked the Juror No.6 be excused, which, after

argument, the court also denied. (35 RT 8064-8065.)

The court then brought the jury in and gave them the following

admonition:

Ladies and gentlemen of he jury, as you know, you 
went out to deliberate on the penalty phase of the trial at about 
3  :30 p.m. on Friday afternoon. Thereafter, at about 4:30 p.m., 
actually it was 4:27 p.m., you sent out a note indicating that 
one of your number felt a threat, the defendant was trying to 
intimidate that juror. We spoke to the juror individually and 
the juror rejoined you briefly before we adjourned for the day. 
The juror told us they had shared with you the basis of their 
perception which was based on conduct of the defendant they 
had observed in the courtroom.

Now, as jurors in the penalty phase of a capital trial, 
you can draw inferences based upon the defendant's 
demeanor in the courtroom, inasmuch as the defendant's 
character is at issue in this phase of the trial. However, you 
can only draw inferences based upon your personal 
observations, positive or negative, and not on what another 
juror may have observed. Nor may you speculate upon any
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ambiguous conduct of the defendant you have personally 
observed.

(35 RT 8066-8067.)

The court asked the jury as a whole whether they could decide the

issue "now before you" fairly based upon this instruction, and got

affirmative nods of the head. It followed with a poll of the individual jurors

on the following question:

Is there anybody who has any concern that anything 
that you have shared with the observation of that juror, as 
opposed to their ability to depend upon what they observed, 
versus your ability to depend on what you observed is going 
to keep you in any way from being a fair and impartial juror?

(35 RT 8067.)

The jurors each answered "no," and returned to deliberate (35 RT

8067-8068).

Whether or not the admonition was sufficient, the jury-polling

question was completely incomprehensible, making the jurors' answers

meaningless. At minimum, the failure to excuse Juror No.6 was prejudicial

error.
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B. WHILE THE COURT CONSIDERED THE 
DEFENDANT'S ALLEGED CONDUCT AS A MATTER 
OF HIS COURTROOM DEMEANOR, IT WAS MORE 
ANALOGOUS TO OUT-OF-COURT INFORMATION 
BROUGHT INTO THE DELIBERA  TION ROOM

The trial court considered the incident to have been an example of

courtroom demeanor. Unless it was observed by all the jurors, however, it

was more akin to extra-judicial information brought into the deliberation

room. Under either rubric, the court's refusal, at minimum, to dismiss

Juror No.6 deprived appellant of his rights to confront witnesses against

him and to a fair and impartial jury.

In a series of cases, this court has approved of a prosecutor's

comment, in closing argument, about a defendant's courtroom demeanor, in

particular when he has testified or otherwise put his character in issue.

(See, People v. Valencia (2008) 43 Cal. 4th 268, 307-309, and cases there

cited.) In People v. Cunningham, supra, 25 Cal.4th 926, 1023, the court

explained, "It is proper for a prosecutor, at the penalty phase at which the

defendant has placed his or her character in issue as a mitigating factor, to

make references to the defendant's facial demeanor apparent during the

court proceedings." (Emphasis added.) That is the crucial difference here:

the incident was (1) noticed only by one juror, rather than being a general

aspect of defendant's demeanor during trial; (2) involved an observation

-291-



about which the juror displayed some ambivalence, in particular as to what

words the defendant might have mouthed to her; and (3) was conveyed by

her to the rest of the jurors, making her a witness not subject to cross-

examination  .

.  this violated appellant's Fifth, Sixth,  FOllrteenth

Amendment rights under the United States Constitution to a fair trial by an

unbiased jury, as well as his right to confront his accuser in open court.

The cases cited by both parties below all involved prosecutorial

comment upon a defendant's behavior or demeanor during the course of the

trial. (E.g., People v. Adcox, supra, 47 Cal. 3d 207, 258 [approving

prosecutor's characterization of defendant's demeanor as "cold"];

People v. Heishman (1988) 45 Cal. 3d 147, 197 [reference to defendant's

facial demeanor during trial]; People v. Williams (1988) 44 Cal.3d 883,

971-972 [judge's use of defendant's calm demeanor during trial as a reason

for denying automatic motion to modify death sentence].)

In People v. Williams, supra, 44 Cal.3d 883, the court approved a

trial court's comment on the defendant's demeanor during trial in denying a

motion to modify the sentence of death:

We do not agree that the court's reference to defendant's calm 

demeanor during the trial was improper. A defendant's 
demeanor may reflect remorse, or otherwise arouse sympathy 
in either jury or judge. Because the jury, and the judge in
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deciding whether to modify a verdict of death, must be 
permitted to consider any evidence that is relevant and 
potentially mitigating (People v. Lanphear [1984] 36 Cal.3d 
163, 167), this is relevant to appropriate consideration.

(44 Cal.3d at pp. 971-972.)

Both Williams and Lanphear, however, refer to evidence observable by all

in the courtroom over the course of the trial. Here, the demeanor or

behavior at issue was observed by only one juror. That juror's

communication of what she saw to the rest of the jurors is more closely

analogous to the misconduct that the court has found when a juror has

brought extra-judicial information into the jury room. "It is misconduct for

a juror to consider material extraneous to the record. Such conduct creates

a presumption of prejudice that may be rebutted by a showing that no

prejudice actually occurred." (People v. Mincey (1992) 2 Cal.4th 408, 467

[citations omitted].) In addition, it was information conveyed to the jury in

complete disregard of the defendant's right to confront and cross-examine

the juror who had become a witness against him.

People v. Nesler (1997) 16 Cal.4th 561 dealt with a juror who had

both concealed a bias she had concerning defendant and conveyed to the

jury during deliberations information she acquired outside the courtroom on

the subject of defendant's sanity. The information included hearsay about

the defendant from her babysitter and from others who knew her, about her
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parenting and her use of met  ham  ph  eta  mines. (Id. at pp. 570-575.) At issue

on appeal was not whether the remaining jurors were substantially

influenced, but rather whether the offending juror's bias required reversal.

The court ruled that it did, and explained its analysis as follows:

'Xl e assess the effect of out-of-court information upon the jury 
in the following manner. When juror misconduct involves the 
receipt of information about a party or the case from 

extraneous sources, the verdict will be set aside only if there 
appears a substantial likelihood of juror bias. (In re 
Carpenter [1995] 9 Cal. 4th at p. 653.) Such bias may appear 
in either of two ways: (1) if the extraneous material, judged 
objectively, is so prejudicial in and of itself that it is 
inherently and substantially likely to have influenced a juror; 
or (2) even if the information is not "inherently" prejudicial, 
if, from the nature of the misconduct and the surrounding 
circumstances, the court determines that it is substantially 
likely a juror was "actually biased" against the defendant. If 
we find a substantial likelihood that a juror was actually 
biased, we must set aside the verdict, no matter how 
convinced we might be that an unbiased jury would have 
reached the same verdict, because a biased adjudicator is one 
of the few structural trial defects that compel reversal without 
application of a harmless error standard. (Id. at pp. 653-654.)

(16 Cal.4th at pp. 578-579.)

In this case, the information received was not in the strictest sense

received from an extraneous source, but, to the extent that it was neither

evidence presented at trial nor perceived by all the jurors, it was the same as

if it had been brought in from outside the courtroom. Judged objectively,

the juror's belief that the defendant conveyed to her that he hated her was so
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prejudicial that it was substantially likely to have prejudiced her. At

minimum, it is substantially likely that she was "actually biased" because of

the very fact that the incident was both conveyed to the other jurors and

reported by the foreman, who was obviously concerned. Put another way,

there is no evidence upon which the state could rebut the presumption of

prejudice which arises from "the receipt of information about a party or the

case that was not part of the evidence received at trial." (People v.

Marshall (1990) 50 Cal. 3d 907, 949-951 []; In re Carpenter, supra, 9 Cal.

4th 634, 650-655 [].) As this court explained in Nesler, "A defendant

accused of a crime has a constitutional right to a trial by unbiased, impartial

jurors," and "A defendant is 'entitled to be tried by 12, not 11, impartial and

unprejudiced jurors. "Because a defendant charged with a crime has a right

to the unanimous verdict of 12 impartial jurors, it is settled that a conviction

cannot stand if even a single juror has been improperly influenced." '" (16

Cal.4th at p. 578 [internal citations omitted].)

Regarding the question of whether or not Juror No.6 was actually

biased, one of the factors cited by this court in Nesler is present here: she

told her fellow jurors about the incident. (16 Cal. 4th at p. 587.) While

there was insufficient evidence adduced in this case regarding what,

exactly, Juror No.6 said during deliberations, it was sufficient for the jury
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foreman to report her distress to the court. Moreover, defense counsel

specifically asked to bring Juror No.6 back to discuss the matter further,

but the court denied the request; appellant should be not be burdened by

both the trial court's error in ruling against him and its error in preventing

him from further making his case. In any case, as this court has indicateli,

the fact that a juror has conveyed extraneous information to his or her

fellow jurors tends to demonstrate that the juror intended the information to

influence the verdict and strengthens the likelihood of bias. (In re

Carpenter, supra, 9 Cal.4th at p. 657 [facts that juror did not tell other

jurors tends to negate bias or that juror intended to influence others], citing

for the converse In re Stankewitz, supra, 40 Cal. 3d 391, 398; People v.

Honeycutt (1977) 20 Cal. 3d 150, 156-157 [even where juror did not convey

information obtained out of court to other jurors, the presumption of

prejudice was not rebutted].)

This case presents somewhat of a hybrid: the information, or Juror

No. 6's interpretation of what happened, occurred in court, but outside of

the evidence admitted; while it might be considered "demeanor" evidence

because it involved the defendant and occurred in the courtroom, it actually

involved alleged conduct, the reporting of which to the other jurors the

defendant had no opportunity to confront or rebut. It is these aspects which

-296-



give rise to the presumption of prejudice and the constitutional violations of

appellant's right to due process and confrontation.

Regarding prejudice, it surpasses both the constitutional and state

standards. Given that there was no physical evidence tying appellant to the

murder other than the presence of his semen, which he contended was the

result of consensual sex, and given the testimony of witnesses who saw

white men carrying the TV set from the apartment and apparently having set

fire to the car, lingering doubt might well have led to a non-death verdict,

absent the presumed prejudice. Most important, because the information

was conveyed to the other jurors out of the presence of the judge, the

defendant, and counsel, there is no way to know what was actually said by

Juror No.6, and no way to truly assess the resulting prejudice. "[J]ury

misconduct raises a presumption of prejudice; and unless the prosecution

rebuts that presumption by proof that no prejudice actually resulted, the

defendant is entitled to a new triaL" (People v. Pierce (1979) 24 Cal. 3d

199,207, and cases there cited; accord: In re Stankwitz, supra, 40 Cal.3d at

p. 402; see also People v. Hogan ((1982) 31 Cal.3d 815, 848 [presumption

of prejudice even stronger in context of capital case].)
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XIII. THE TRIAL COURT FAILED TO ADMONISH THE JURY 
FOLLOWING THE PROSECUTOR'S SUBSTITUTION OF 
"WILLIE HORTON" FOR DEFENDANT'S NAME

As fully set forth ante, at pages 221-222, footnote 76, the prosecutor

during his penalty-phase argument referred to defendant three times as

"Willie Horton;" the infamous Massachusetts murderer who had been

paroled by Governor Dukakis and subsequently became a major issue in the

1988 presidential campaign.

While the court corrected the prosecutor, it did not admonish the

Jury. This was both prosecutorial misconduct and judicial error.

The prosecutorial misconduct, whether or not accidental, was

prejudicially improper argument, a subtle and pernicious version of an

appeal to prejudice. (E.g., People v. Talle (1952) 111 Ca1.App.2d 650, 676

[referring to defendant as "despicable beast"]; People v. Bolton (1979) 23

Ca1.3d 208, 213 [misconduct need not be intentional to constitute reversible

error]. Worse, it played directly into the racial aspects of the case.

To the court's credit, it interrupted and corrected the prosecutor

(thereby rendering a defense objection redundant). The correction,

however, should have been followed by an admonition that the jury not

consider the Willie Horton matter in any way in deciding this case. Nor

should the usual rule apply, requiring a defense objection (e.g., People v.

-298-



Jenkins, supra, 2 Cal.4th 900, 1000), because the trial court itself was aware

of the offending argument. "The trial judge has the primary duty to curb

prosecution misconduct, either by admonition or, where the damage is too

great for cure, by ordering a mistrial." (Witkin & Epstein, Cal. Crim. Law

(3 rd Ed. 2000) Criminal Trial § 571(4).)

The prejudice lies in the persistency of the underlying racial aspects

of the case - making explicit what was, at least implicitly, a constant in this

trial. While this trial took place eleven years later, and the ages of the jurors

are not in the record, it is safe to assume that all or most of them would

have been aware of the 1988 election campaign and the Willie Horton

controversy. Moreover, while George H. W. Bush won 51.13 percent of the

total vote in California, he won 61.48 percent in Kern County, suggesting

an even higher percentage of those who may have been affected by the

Willie Horton ads. (http://en.wikipedia.org/wiki/United_  States_presidential

election in California, 1988.) Both the Horton crime and this one- - - -

involved black defendants accused of murdering white victims with

multiple stab wounds, increasing the chances of certain, yet hidden, bias.

To the extent that such bias goes to the heart of due process and a fair trial,

it cannot, in concert with the other errors, be considered harmless beyond a

reasonable doubt.
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XIV. THE COURT ERRED IN REFUSING DEFENSE  -
PROFFERED PENALTY PHASE INSTRUCTION FAVORING 
LIFE IN CASE OF DOUBT

The defense sought an instruction regarding the necessity for jurors

to choose life if they had any doubts about imposing death. The

prosecution did not object, but the court refnsen the instruction.

Proposed Penalty Phase Instruction No. 33 read as follows:

If you have a doubt as to which penalty to impose, death or 
life in prison without the possibility of parole, you must give 
the defendant the benefit of that doubt and return a verdict 
fixing the penalty at life in prison without the possibility of 
parole."

(16 CT 4375, citing People v. Cancino (1937) 10 Ca1.3d 230,
330.t 1 

91

follows:  
The Cancino court's comment, as relevant here, was as 

We agree that it would be more satisfactory in death penalty 
cases if the court would instruct the jurors that if they 
entertain a reasonable doubt as to which one of two or more 
punishments should be imposed, it is their duty to impose the 
lesser. This rule should prevail in every case where the 
punishment is divided into degrees and the jury is given 
discretion as to the punishment. We feel, however, that the 
jury was fully informed as to its discretion by the last
instruction given in the case, as follows: "  ... It is entirely for 
the jury to determine which of the two penalties is to be 
inflicted in case of murder in the first degree, the death 
penalty or confinement in the state prison for life ...." The 
foregoing language clearly informed the jury that it had the 
discretion of relieving the defendant of the death penalty.

(10 Ca1.3d at p. 330.)
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After the prosecutor indicated that he was not opposed to the giving

of the instruction, the court still refused it, "as I think it harks back to

burden of proof instructions that could be confusing in that regard." (34 RT

7841.) The court's asserted reason has no basis in logic or the law, and is

yet another example of its determination to hamper the defense.

A review of the instructions given yields the following indications

regarding burden of proof:

-With regard to factors in mitigation, or aggravation, each juror must 
make his or her own individual assessment of the weight to be given 
to such evidence. (16 CT 4402.)

-Before you may consider any of the alleged [other] crimes as an 
aggravating circumstance in this case, you must first be satisfied 
beyond a reasonable doubt that the defendant Willie Leo Harris was 
in fact convicted of the prior crime[s] .... (16 CT 4404.)

-[Defining robbery as an aggravation and that] [b ]efore a juror may 
consider any criminal act as an aggravating circumstance in this case, 
a juror must first be satisfied beyond a reasonable doubt that the 
defendant did in fact commit the criminal act. ... (16 CT 4406.)

-[Concluding instruction] ... To return a judgment of death, each of 
you must be persuaded that the aggravating circumstances are so 
substantial in comparison with the mitigating circumstances that it 
warrants death instead of life without parole. (16 CT 4418-4419.)

In short, there was nothing that resembled a burden-of-proof

instruction that would conflict with the proffered instruction, or lead to

confusion. Nor did the proffered instruction cover the same ground.
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Appellant will not argue that the failure to give the instruction alone

satisfies the "reasonable possibility" standard of review. (People v. Brown

(1988) 46 Cal.3d 432, 446.) Rather, it is yet one more illustration of the

court's persistent leaning toward conviction, and death, and part of the

cumulative errors which were,  together, certainly prejudicial and

contrary to appellant's constitutional rights to due process and a fair trial.

(See ante, pp. 283-285.)
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xv. CALIFORNIA'S DEATH PENALTY LAW IS 
UNCONSTITUTIONAL

The following argument states briefly the so-called "generic"

arguments which this court has consistently rejected. It is included here,

despite prior adverse rulings on similar claims in unrelated cases, to

preserve the issues raised. If it is not stated quite as briefly as this court

suggested in People v. Schmeck (2005) 37 Ca1.4th 240,304, that is because of

subsequent United States Supreme Court rulings applicable to this case.

A. CALIFORNIA'S DEA TH PENALTY LAW IS 
UNCONSTITUTIONAL FOR FAILURE TO PROVIDE 
A MEANINGFUL DISTINCTION BETWEEN CAPITAL 
AND NON-CAPITAL MURDERS

In order to avoid the Eighth Amendment's proscription against cruel

and unusual punishment, the death penalty law must distinguish

meaningfully between "the few cases in which the death penalty is imposed

from the many cases in which it is not." (Furman v. Georgia (1972) 408

US. 238,313 (White, J., cone.); accord, Godfiey v. Georgia (1980) 446 US.

420,427; People v. Edlbacher (1989) 47 Ca1.3ld 983,1023.) In California,

this narrowing function is served by the "special circumstances" set forth in

Section 190.2. (People v. Bacigalupo (1993) 6 Ca1.4th 457,468.) However,

the number and sweep of the special circumstances listed in Section 190.2
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undermine this very function and render the death penalty law in violation

of the Eighth Amendment.

The category of felony-murder for a special circumstance (§ 190.2(a)

(17)) includes all first degree felony-murders (§ 189), which in turn

includes accidental and l.mfore$p.p.Hhle cleHths, as well as acts committed in

panic, under the dominion of mental breakdown, or acts committed by an

accomplice. (People v. Dillon (1984) 34 Cal.31 d 441, 477.) Further, the

reach of capital murder has been extended by this Court's construction of

the lying-in-wait special circumstance (§ 190.2(a)(15)), which encompasses

virtually all intentional murder. (See People v. Hillhouse (2002) 27 Cal.4th

469,500-501,512-515; People v. Morales (1989) 48 Cal.3ld 527, 557-558,

575.) When these two broad categories are conjoined to the numerous other

special circumstances listed, the statute virtually renders every murderer

death-eligibile. Indeed, the recent final report of the California

Commission on the Fair Administration of Justice indicates that fully 87%

of the murders in California could be death-eligible. (Cal. Comm. on the

Fair Admin. of Justice, Report and Recommendations on the Administration

of the Death Penalty in California, http://www.ccfaj.org/documents/reports/

dp/officiallFIN  AL  %20REPO R  T%20D EA  TH%20PEN AL TY.  pdf, at p. 18,
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citing Steven F. Shatz and Nina Rivkind, The California Death Penalty

Scheme: Requiem for Furman? (1997) 72 N.Y.U. L. Rev. 1283, 1331.)

It follows that the death penalty statute in California fails to avoid the

Eighth Amendment proscription by providing a basis for narrowing the

class of death-eligible murders, and is unconstitutional. (But see People v.

Frye (1998) 18 Cal.4th 894, 1028-1029; People v. Bacigalupo, supra, 6

Cal.4th at pp. 465-468.)

B. CALIFORNIA'S DEATH PENALTY LAW IS 
UNCONSTITUTIONAL IN FAILING TO REQUIRE A 
FINDING THA T DEA TH IS APPROPRIATE BEYOND 
A REASONABLE DOUBT

The Eighth Amendment requires a heightened standard of reliability

at both guilt and penalty phases. (Beck v. Alabama (1980) 447 U.S. 625,

638.) Proof beyond a reasonable doubt is required for the guilt

determination (In re Winship, supra, 397 U.S. 358); proof beyond a

reasonable doubt is constitutionally required to establish a special

circumstance (see Ring v. Arizona (2002) 536 U.S. 584, 609; see also

Apprendi v. New Jersey (2000) 530 U.S. 466,489); and proof beyond a

reasonable doubt should be required for the determination of death as the

penalty under California law for special circumstance murder. Without this

standard of certainty, it cannot be said that the law has minimized the risk of
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a "wholly arbitrary and capricious" imposition of the death penalty. (Gregg

v. Georgia (1976) 428 U.S. 153, 189.)

Indeed, given the recent decision in Cunningham v. California

(2007) 549 U.S. 270, and the argument set forth below, each aggravating

factor should be subject both to unanimity and the reasonable dOllht

standard.

The argument against this is, of course, that the penalty decision is

inherently normative and moral, and thus not susceptible to the test of proof

beyond a reasonable doubt. (People v. Rodriguez (1986) 42 Ca1.3d 730,

779; People v. Sanchez (1995) 12 Ca1.4th 1,81.) However, guilt

determinations too sometime rest on the jury's applying normative and

moral categories, such as when it must be determined whether murder may

be mitigated to voluntary manslaughter. (See People v. Czahara (1988) 203

Ca1.App.3d 1468, 1478 [whether provocation is sufficient to reduce murder

to manslaughter is a determination dependent on "community norms."].)

"Beyond a reasonable doubt" represents not only a level of proof but

also a level of certainty, which applies to decisions of various natures.

Requiring the jurors to be certain, beyond a reasonable doubt that death is

appropriate is necessary to ensure the reliability mandated by the

Eighth Amendment. Failure to provide such an instruction invalidates the
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current death penalty statute and requires reversal of the death judgment in

this case. (Sullivan v. Louisiana, supra, 508 U.S. 275,281-282 .)

C. THE FEDERAL CONSTITUTION REQUIRES JURY 
UNANIMITY AS TO AGGRAVATING FACTORS

It has been held that the verdict of a six-person jury must be

unanimous in order to "assure ... [its] reliability." (Brown v. Louisiana

(1980) 447 U.S. 323, 334.) Given the "acute need for reliability in capital

sentencing proceedings" (Monge v. California (1998) 524 U.S. 721,732;

see also Johnson v. Mississippi (1988) 486 U.S. 578,584), the Sixth,

Eighth, and Fourteenth Amendments require, a fortiori, jury unanimity on

those factors warranting the death penalty. (But see People v. Taylor

(1990) 52 Ca1.3rd 719, 749; People v. Botie (1998) 18 Ca1.4th 29, 335-336.)

In the instant case, the defense proposed, and the court refused, an

instruction requiring the jurors to find aggravating circumstances

unanimously and beyond a reasonable doubt. (16 CT 4376.) Instead, the

jurors were instructed that "[t]here is no requirement that all jurors

unanimously agree on any matter offered in aggravation or mitigation." (16

CT 4402.)

In Cunningham v. California, supra, the Supreme Court held that the

state's Determinate Sentencing Law could not survive Sixth Amendment

scrutiny because it allotted to the judge, acting alone, to find factors in
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aggravation. (549 U.S. at p. 293.) Rather, the court held that under Sixth

Amendment jurisprudence, "any fact that exposes a defendant to a greater

potential sentence must be found by a jury, not a judge, and established

beyond a reasonable doubt, not merely by a preponderance of the evidence."

(rd. at p. 281.) While there may be some states in which a jury finding need

not be unanimous, California law requires that questions submitted to the

jury be decided unanimously. (Cal. Const., art. I, § 16 ["Trial by jury is an

inviolate right and shall be secured to all, but in a civil cause three-fourths

of the jury may render a verdict"]; People v. Collins (1978) 17 Cal.3d 687,

693 ["Among the essential elements of the right to trial by jury are the

requirements that a jury in a felony prosecution consist of 12 persons and

that its verdict be unanimous. (Cal. Const., art. I, § 16 [add'l citations

omitted]."].) Thus, at the intersection of the Supreme Court's Sixth

Amendment jurisprudence and California law regarding findings by the

jury, aggravating circumstances must be found both unanimously and

beyond a reasonable doubt. Accordingly, the instruction given, which

required neither unanimity nor findings beyond a reasonable doubt, requires

reversal of the death verdict. (Sullivan v. Louisiana, supra, 508 U.S. at pp.

278-281.)
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D. THE LACK OF INTERCASE PROPORTIONALITY 
REVIEW RENDERS THE CALIFORNIA DEATH 
PENAL  TY LAW UNCONSTITUTIONAL

The lack of proportionality review in California's death penalty

scheme violates the Eighth Amendment in allowing the imposition of the

death penalty in an arbitrary and capricious manner. (Gregg v. Georgia,

supra, 428 U.S. 153.) In civil cases, uniformity and reliability of monetary

awards by juries are subject to modification by the judge in light of

experience with compensatory awards in general. (Consorti v. Armstrong

World Industries, Inc. (2nd Cir. 1995) 72 Fed.3d 1003, 1009, vacated sub.

nom. Consorti v. Owens-Corning Fiberglas Corp. (1996) 518 U.S. 1031.)

The same considerations of uniformity and fairness should apply even more

strongly in his context where much more than monetary compensation is at

stake, and where the Sixth, Eighth and Fourteenth Amendments bar any

arbitrariness or unreliability in the determination. (But see People v. Clark

(1993) 5 Cal.4th 950,1039.) The failure of the California law to require

such a review vitiates the death judgment in this case.
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CONCLUSION

For the foregoing reasons, both the guilt and penalty detenninations

should be reversed.

DATED: March 5, 2009

Respectfully submitted

RICHARD I. TAROW
Attorney at Law
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