














































































































































































































































































































































































































































































































other safeguards such as a beyond the- reasonable doubt standard and jury
unanimity requ1rement for aggravatmg factors, the use of an instruction
informing the jury which factors are aggravating and which are mitigating, or
the required use of an instruction informing the jury that it. is prohibited from

finding nonstatutory aggravating factors. Thus, the statute fails to provide any
method for ensuring that there will be some consistency from jury to jury when
rendering capital-sentencing verdicts. Consequently, defendants with a wide
range of relative culpability are sentenced to death. ;

Penal Code section 190.3 does not forbid intercase proportionality
review; the prohlbltlon on the consideration of any evidence showmg that
death sentences are not being charged by California prosecutors or 1mposed on
similarly situated defendants by California juries is strictly the product of this
Court. Furman v. Georgia, supra, raised the question of whether, within a

| category “of crimes for which the deatli. penalty is not inherently
disproportionate, the death penalty has been fairly applied to the individual
defendant and his or her circumstances. The California capital case system
contains the same arbitrariness and discrimination condemned in Furman, in
_ violation of the Eighth and Fourteenth Amendments. (Gregg v. Georgia,
-supra 428 U.S. atp. 192, citing Furmanv Georgza supra, 408 U.S. atp.313
[conc. opn. of Whlte 1)

California’s capital-sentencing scheme does not operate in a manner

that enables it to ensure consistency in penalty-phase verdicts; nor does it .
operate in a manner that assures that it will prevent arbitrariness in capital
sentencing. Because of that, California is constitutionally compelled to |
provide appellant with intercase proportionality review. The absence of
intercase proportionality review violates the Fifth, Sixth, Eighth and

Fourteenth Amendment prohibitions against proceedings conducted in a
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cohstitutionally arbitrary, unvreviewable‘manner or which are skewed in favor
of execution, and therefore requires the reversal of appellant’s sentence of
death. A

K % ok % %
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| VIIL
" BECAUSE THE DEATH PENALTY VIOLATES.

INTERNATIONAL LAW, BINDING ON THIS COURT,

THE DEATH SENTENCE HERE MUST BE VACATED

The California death p.ena]ty procedure violates the provisions of -
international treaties and the fundamental precepts of international human
rights Because international treaties ratified by the United States are binding
on state courts, the death penalty here is invalid. To the extent that
intemational legal norms are incorporated into the Eighth Mendment
determination of evolving standards of decency, appellant raises this claim-
under the Eighth Afnendfnént aswell. (See Atkins v. Virginia, supra, 536 U.S.
at p. 316., fn. 21; Stanford v. Kentucky, supra, 492 U.S. at pp. 389-390 [dis.
opn. of Brennan, J.].)

| Atticle VII of the International Covenant of Civil and Political Rights
(“ICCPR”) prohibité “cruel, inhuman or degrading treatment or punishment.”
Article VI, section 1 of the ICCPR prohibits the arbitrary deprivation of life,
providing that [e]very human being has the inherent right to life. This right
.shall be protected by law. No one shall be arbitrarily deprived of life.”

The ICCPR was ratified by the United States in 1990. Under Article VI .
of the federal ‘Constitution,"'v‘all trea_ties made, or which shall be made, under
 the authority of the United States, shall be the supreme law of the land; and the
judges in every State shall be bound thereby, anything in the Constitution or ..
laws of aﬁy State to the contrary ﬁo_twithstanding.” Thus, the ICCPR is the law
of the land. (See Zschernig v. Miller (1968) 389 U.S. 429, 440-44 1 Edye v.
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Robertsori (1884) 112 U.S. 580, 598-599.) Consequently, this Court is bound :
by the ICCPR.* | ‘

Appellant’s death sentence violates the ICCPR. Bec‘ause of the
improprieties of the capital sentencing process, the conditions undef which the
condemned are incarcerated, the excessive delays between senfencing and
appointment of appellate cofmsél, and the excessive delays between sentencing
and execution under the California death penalty system, the implementation
of the death penalty in California constitutes “cruel, inhuman or degradingv
treatment or punishment™ in i(iolation of Article VII of the ICCPR. For these
same reasons, the death sentence imposed in this case also constitutes the
arbitrary deprivation of life in violation of Article VI, section 1 of the ICCPR.

" Inthe recent case of United Statesv. Duarte-Acero (11th Cir. 2000) 208 - -
F.3d 1282, 1284, the Elevenfh CircuitvCourt of Appeals held that when the
United States Senate ratified the ICCPR “the treaty became, coexistent with -
the United States Constitution and federal statufes, the supreme law of the

land” and must be‘applied as written. (But see Beazley v. Johnson (5th Cir.

2001) 242 F.3d 248, 267-268))

31 The ICCPR and the attempts by the Senate to place reservations on
the language of the treaty have spurred extensive discussion among
scholars. Some of these discussions include: Bassiouni, Symposium:
Reflections on the Ratification of the International Covenant of Civil and
Political Rights by the United States Senate (1993) 42 DePaul L. Rev. 1169;
Posner & Shapiro, Adding Teeth to the United States Ratification of the
Covenant on Civil and Political Rights: The International Human Rights
Conformity Act of 1993 (1993) 42 DePaul L. Rev. 1209; Quigley, Criminal
Law and Human Rights: Implications of the United States Ratification of
-~ the International Covenant on Civil and Political Rights ( 1993) 6 Harv.
Hum. Rts. J. 59.
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