Here, the trial court itself recognized that Cline was “without question” an
accomplice. (39 CT 10402.) She committed the 1985 robbery alongside Mr. Grimes.
She was later convicted of the very same offense -- residential robbery -- as Mr. Grimes.
(36 RT 9588.) Pursuant to Mincey, Varnum, McClellan and Miranda, the court had a sua
sponte duty to fully instruct the jury it could not rely on Cline’s prior statements to police
unless this evidence was corroborated. Accordingly, the trial court’s refusal to give this

instruction on defense counsel’s timely request was clear error.

2. This Court’s decisions in Easley and Williams confirm the necessity
of corroboration instructions in this case.

As mentioned above, the trial court refused to give a corroboration instruction here
in light of this Court’s decisions in People v. Easley, supra, 46 Cal.3d 712 and People v.
Williams, supra, 16 Cal.4th 153. (39 RT 10402-10404.) In Easley, recognizing its prior
decisions in Varnum, McClellan and Miranda, the Court noted it “ha[s] required
corroboration of accomplice testimony at the penalty phase” where “the prosecution
sought to introduce evidence of unadjudicated prior criminal conduct. (46 Cal.3d at p.
734 [emphasis added].) But the Court then held that an accomplice’s testimony that a
defendant committed a crime did not require corroboration where defendant’s guilt of the
crime had been previously adjudicated and “a jury hafs] already found defendant guilty,
beyond a reasonable doubt.” (46 Cal.3d at p. 734.) The Court later reiterated these same

principles in Williams. (16 Cal.4th at p. 276.)
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Of course this makes perfect sense. If an accomplice testifies or otherwise gives a
statement that defendant committed a prior crime, nd corroboration is necessary where the
crime had already been fully adjudicated and a jury found defendant committed the crime
beyond a reasonable doubt. The same would presumably be true if the defendant entered
a plea and freely admitted he committed the crime. Thus, if the prosecutor here had only
sought to introduce Cline’s testimony or prior statement that she and Mr. Grimes had
previously committed a residential robbery, no corroboration would be necessary because

Mr. Grimes had already admitted committing the robbery.

But that is not what happened here. As the trial court itself found, the prosecutor
also introduced Cline’s prior statements “for the purpose of showing the extent and nature
of his [(Grimes’) involvement] and “[t]hose are the facts and circumstances relating to the
‘85 burglary robbery” which “have not been adjudicated.” (39 RT 10403.) Indeed, the
prosecutor went well beyond relying on Cline’s statements to prove the prior conviction --
statements which would not have required corroboration under Easley and Williams.
Instead, the prosecutor went further and introduced Cline’s specific statements about how
the 1985 crime occurred, including her statements that (1) it was Mr. Grimes who “forced
her to rob [Leonard],” (2) Mr. Grimes struggled with Leonard and “wanted to hurt the old
man” and (3) gave police the overéll impression that the robbery was “Gary’s idea.” (36
RT 9705-9706, 9714; 38 RT 10014.) Of course as the trial court itself recognized, none

of these facts had been previously adjudicated by Mr. Grimes’s plea or otherwise
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admitted by Mr. Grimes. On this record, under this Court’s decisions in Easley, Williams,
Mincey, Varnum, McClellan and Miranda, the trial court was required to instruct the jury

that Cline’s testimony -- along with her prior statements to police -- must be corroborated.

3. Because the evidence did not sufficiently corroborate Cline, and
because the prosecutor heavily relied on Cline’s prior statements to
police to urge the jury to return a verdict of death, the trial court’s
error requires reversal of the penalty phase.

As explained, under state law, Mr. Grimes was entitled to instructions which told
the jury it could not rely on Cline’s prior statements to police unless the evidence was
corroborated. Thus the trial court’s failure to give these instructions plainly violated state
law and, as a consequence, the due process clause. (See Hicks v. Oklahoma (1980) 447
U.S. 343, 346 [arbitrary deprivation of state law right violates Due Process]. In addition,
since state law pérmitted Mr. Grimes to urge the jury to reject Cline’s statements because
they were uncorroborated, the trial court’s refusal to instruct on this line of defense
affirmatively interfered with Mr. Grimes’s ability to present a defense to the jury that was
fully recognized by state law, in violation of the Fifth Amendment right to present a
defense and the Sixth Amendment right to a jury trial. (See, e.g., Simmons v. South
Carolina (1994) 512 U.S. 154 [at penalty phase of capital trial, jury was instructed not to
consider parole; held, instruction violated due process 4where defense theory was that
defendant would never be paroled]; People v. Mize (1889) 80 Cal. 41, 44-45 [defendant

charged with murder, defense presented evidence of self-defense, jury instructed it could
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find culpable mental state simply by finding defendant shot victim; held, instruction
improper because it undercut the defense presented}; People v. Medrano (1978) 78
Cal.App.3d 198, 214 [instruction which withdraws a principal defense from the jury is

error], overruled on other grounds in Vista v. Agricultural Labor Relations Bd. (1981) 29

Cal.3d 307.)

The trial court’s refusal to give the corroboration instruction also violated the
Eighth Amendment, which imposes a heightened standard “for reliability in the
determination that death is the appropriate punishment in a specific case.” (Woodson v.
North Carolina (1976) 428 U.S. 280, 305 [plurality opinion of Stewart, Powell, and
Stevens, J]1.]; see also, Godfrey v. Georgia (1980) 446 U.S. 420, 427-428, Mills v.
Maryland (1988) 486 U.S. 367, 383-384.) The Eighth Amendment requires provision of
“accurate sentencing information [as] an indispensable prerequisite to a reasoned
determination of whether a defendant shall live or die,” (Gregg v. Georgia (1976) 428
U.S. 153, 190 [joint opinion of Stewart, Powell, and Stevens, JJ.}), and invalidates
“procedural rules that ten[d] to diminish the reliability of the sentencing determination.”

(Beck v. Alabama (1980) 447 U.S. 625, 638.)

Pursuant to these principles, the trial court’s failure to give the requested
corroboration instructions violated the Eighth Amendment. Under state law, the jury

simply could not rely on Cline’s prior statements to police unless this evidence was
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corroborated. The trial court’s refusal to explain this to the jury violates the Eighth

Amendment precisely because it undercut the reliability of the evidence which resulted in

the jury’s subsequent death sentence.

Whether the error is analyzed under the Fifth Amendment, the Sixth Amendment
or the Eighth Amendment is of no import. Under any framework, the error is subject to
the so-called Chapman standard of prejudice, requiring the state to prove the error
harmless beyond a reasonable doubt. (See Chapman v. California, supra, 386 U.S. at p.
24.) But even if this Court were to solely focus on the state law error, and apply the
state's lower standard of prejudice, reversal would still be required. (See People v.

Watson, supra, 46 Cal.2d 818.)

“[T]he failure to instruct on accomplice testimony pursuant to section 1111 is
harmless where there is sufficient corroborating evidence in the record.” (People v.
Miranda, supra, 44 Cal.3d at p. 100.) The corroborating evidence must “tend[] to
connect the defendant with the commission of the crime in such a way as may reasonably

satisfy the jury that the [accomplice] is telling the truth . . . .” (People v. Thurman (1972)

28 Cal.App.3d 725, 729.)

Here, Cline testified that (1) she and Mr. Grimes committed the Leonard robbery,

(2) both agreed that no one would be hurt and (3) it was all her idea. (36 RT 9584-9585,
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9601.) Of course this testimony was entirely corroborated. Mr. Grimes not only pled
guilty to residential robbery, but later admitted to probation officer Little that (1) he and
Cline committed the robbery, (2) no one was hurt and he actually apologized to the
victim, and (3) it was Cline’s idea. (36 CT 9609-9611, 9613.) There was simply no harm

in failing to instruct the jury that Cline’s festimony must be corroborated.

Cline’s prior statements to police are another story. Under the version Cline gave
to police (1) Mr. Grimes “came busting inside the house and forced her to help him rob
[Leonard],” (2) Mr. Grimes’s struggled with the victim and “wanted to hurt the old man
and take money from him,” and (3) it was “Gary’s idea.” (36 RT 9705-9706, 9714; 38
RT 10014.) But in stark contrast to Cline’s testimony, no evidence whatsoever
corroborated this version of events. On this record, under state law, the jury simply could
not rely on these uncorroborated statements in its calculus to determine whether death

was appropriate. But the jury was never told this.

And the prosecutor’s argument exacerbated the error. As noted above, the
prosecutor urged the jury to “look at defendant’s behavior to determine his mental
condition.” (41 RT 10812.) The prosecutor relied on Cline’s statements to directly rebut
the defense theory that Mr. Grimes “was a follower* and a “hyperactive, impulsive
person” who “had a borderline 1Q.” According to the prosecutor, Cline’s prior statements

to police about the Leonard robbery proved that Mr. Grimes was actually “not a
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follower,” but “a leader” who was “able to plan,” and “was smart enough to blame other

people for the crimes that he committed.” (41 RT 10812, 10813, 10814, 10877-10878.)

Moreover, as explained in Argument XIV-B, this was not a case where the
aggravating evidence regarding the crime and the defendant was so aggravating that death
was a foregone conclusion. As noted there, while the homicide here (as in virtually every
homicide) was tragic, the fact of the matter is that defendant was not the actual killer. In
addition, and in comparison to many capital cases this Court sees which often involve
multiple murders or murders combined with depraved sexual acts, this crime involved a
single homicide committed by someone other then defendant during a robbery. Finally,
although Mr. Grimes had not led a blameless past, this was not a case where the

defendant had a history of prior murders.

On such a record as this, where no evidence corroborated Cline’s prior statements
to police, and where the prosecutor heavily relied on this evidence to urge the jury to
reject the defense theory of the case and impose death, the error cannot be deemed
harmless under any standard of prejudice. Reversal of the penalty phase verdict is

required.
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XVI. THE TRIAL COURT COMMITTED PREJUDICIAL ERROR, AND DEPRIVED
MR. GRIMES OF HIS CONSTITUTIONAL RIGHTS TO AN IMPARTIAL
JURY AND THE EFFECTIVE ASSISTANCE OF COUNSEL, WHEN IT
DENIED DEFENSE COUNSEL'S MOTION TO RULE ON THE
ADMISSIBILITY OF KEY EVIDENCE PRIOR TO VOIR DIRE.

A The Relevant Facts.

The state charged Mr. Grimes with capital murder. Prior to trial, the state provided
a notice detailing the aggravating evidence it would present at the penalty phase. (4 CT
612-614.) This notice referenced a number of acts which involved “the use or attempted
use of force or violence or the express or implied threat to use force or violence,”
including five criminal incidents occurring in December 1993, December 1995, March

1996, December 1996 and January 1998. (4 CT 613-614.)

In July of 1998 -- two months before voir dire began -- defense counsel asked for a
hearing to determine whether the prosecution had sufficient evidence to prove these five
incidents. (4 CT 704.) Counsel pointed out that this Court required the notice of
aggravation to occur “prior to voir dire” so counsel could conduct voir dire “with
adequate knowledge of the facts that will be presented as to the issue of penalty....” (4
CT 711.) Accordingly, counsel argued that a refusal to hold such a hearing prior to voir
dire would violate Mr. Grimes’s “federal constitutional rights to due process, an impartial

jury, and a reliable determination of penalty as guaranteed by the Fifth, Sixth, Eighth and
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Fourteenth Amendments.” (4 CT 711.)

The trial court addressed this motion prior to voir dire, indicating it would require
an offer of proof from the prosecutor sometime before the penalty phase and it would
then determine if a hearing was required. (4 RT 2089-2090.) Defense counsel reiterated
his concern that “having a ruling prior to voir dire would be appropriate . ...” (4 RT
2090.) Counsel explained there “might be issues in voir dire that we want to address that
may have some relationship to what evidence is going to come in.” (4 RT 2090.) The
trial court refused to hold a hearing prior to voir dire, stating it did not want to be
“constrained to rule on every significant piece of evidence that might come in in the

second phase of the trial in order to better enable everyone to handle voir dire.” (4 RT

2090.)

Voir dire began several days later on September 1, 1998. (9 RT 3142.) In light of
the court’s ruling, defense counsel did not ask any of the jurors ultimately selected in.the
case even a single question on any of the violent acts. (10 RT 3404-3408 [Juror 27096];
10 RT 3499-3502 [Juror 27244]; 11 RT 3723-3736 [Juror 27168]; 12 RT 3813-3825
[Juror 26909]; 13 RT 4079-4082 [Juror 26529]; 13 RT 4115-4122 [Juror 26921]; 13 RT
4140-4146 [Juror 27315]; 14 RT 4372-4380 [Juror 26808]; 14 RT 4538-4549 [Juror
26778]; 17 RT 5029-5036 [Juror 24777]; 17 RT 5116-5122 {Juror 28638]; 17 RT 5141-

5146 [Juror 27417]; 18 RT 5310-5316]; 19 RT 5447-5453 {Juror 27551}; 19 RT 5464-
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5469 [{Juror 27541]; 19 RT 5509-5529 [Juror 26550]; 20 RT 5674-5678 [Juror 27546]; 22

Rt 6170-6176 [Juror 29824].)

As the trial court promised, after the guilt phase verdict -- but prior to the penalty
phase -- the trial court returned to the question of the prior criminal conduct. In
connection with the five incidents which were the subject of defense counsel’s motion,
the court ruled admissible the December 1993, December 1995 and January 1998
incidents but inadmissible the March 1996 and December 1996 incidents. (35 RT 9412-
9465; 36 RT 9471-9482,9517-9518.) Of the three incidents ruled admissible, the

prosecutor ultimately introduced evidence of one: the December 1993 incident. (36 RT

9632-9648.)

It is fair to say this incident was important to the state’s case. The state called
prosecution witness Marie McCosker. Ms. McCosker testified she was Mr. Grimes’s
girlfriend in 1993. (36 RT 9633.) They had bought a car together; she wanted to take the
car to see one of her children. (36 RT 9633.) They argued. (36.RT 9633-9634.)

He choked her, grabbed the keys, got in the car with her and drove 20 minutes to
Modesto. (36 RT 9634-9635.) He held her down by the neck during the entire drive. (36

RT 9636.) Police arrested him in Modesto (36 RT 9633-9643.)

The prosecutor urged the jury to consider this evidence in deciding whether Mr.
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Grimes should die. In urging the jurors to impose death, the prosecutor briefly reprised
the circumstances of the crime. (41 RT 10817-10819.) The prosecutor turned to
December 1993 assault and kidnaping of Ms. McCosker, and urged the jury to consider
the “crime itself and how violent it was . .. .” (41 RT 10822.) The prosecutor also urged
the jury to consider “the striking similarity as to the choking that we have in this case.”
(41 RT 0822.) Because the trial court had refused to rule on the admissibility of this
evidence prior to voir dire, however, defense counsel’s voir dire had not covered this
incident at all. As more fully discussed below, this denied Mr. Grimes both his right to an

impartial jury and his right to the effective assistance of counsel at jury voir dire.

B. The Trial Court's Refusal To Decide Prior To Voir Dire Which Prior
Criminal Acts Were Admissible Violated Mr. Grimes’s Constitutional
Right To An Impartial Jury.

The Sixth and Fourteenth Amendments to the United States Constitution guarantee
criminal defendants the right to a jury trial. This right necessarily includes the right to
trial before a fair and impartial jury. (Morgan v. lllinois (1992) 504 U.S. 719, 727;
Groppi v. Wisconsin (1971) 400 U.S. 505, 508; People v. Diaz (1951) 105 Cal.App.2d
690, 697.) Trial by an impartial jury is a right basic to our system of justice. (Irvin v.

Dodd (1961) 366 U.S. 717, 722.)

Pursuant to this fundamental principle, the Supreme Court has long made clear that
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where a state procedure infringes upon a criminal defendant's right to an impartial jury,
the defendant's subsequent conviction is unconstitutional and cannot stand. (Groppi v.
Wisconsin, supra, 400 U.S. at pp. 508-509 [defendant was charged with a misdemeanor
and sought a change of venue because of adverse pretrial publicity, state courts denied the
motion because state law did not permit a venue change in misdemeanor cases, defendant
was convicted: held, conviction reversed because the Sixth Amendment guarantee of a
jury trial requires state to afford procedures which ensure a fair and impartial jury]; Ham
v. South Carolina (1972) 409 U.S. 524 [black defendant charged with narcotics violation,
defense lawyers precluded from questioning jurors on racial prejudice, defendant was
convicted: held, reversal required because state did not afford procedures designed to
ensure a fair and impartial jury]; Morford v. United States (1950) 339 U.S. 258, 259
[criminal conviction reversed where the defendant was not allowed to voir dire the jury
on possible prejudice caused by his membership in the Communist party); Aldridge v.

United States (1931) 283 U.S. 308.)

Groppi, Ham and Morford recognize that the right to an impartial jury carries with
it the right to take reasonable steps to ensure that the jury is impartial. The Court has also
recognized that one such step, the right to challenge jurors, is “one of the most important
of the rights secured to the accused.” (Péinter v. Texas (1894) 151 U.S. 396, 408.) “Any
system for the empaneling of a jury that [prevents] or embarrasses the full, unrestricted

exercise by the accused of that right, must be condemned.” (I/d.) As the Fifth Circuit
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Court of Appeals has noted in this exact context, “[a] defendant does enjoy a federal
constitutional right to a trial before a fair and impartial jury, with the concomitant right to
pererhptory challenge a limited number of prospective jurors in the selection

proceedings.” (Moreno v. Estelle (5th Cir. 1983) 717 F.2d 171, 179, cert. denied, 466

U.S. 975 (1984).)

As a practical matter, the right to challenge jurors has little meaning without the
right to ask questions on voir dire. (Swain v. Alabama (1965) 380 U.S. 202, 221.)
“Preservation of the opportunity to prove actual bias is a guarantee of a defendant's right
to an impartial jury.” (Dennis v. United States (1950) 330 U.S. 162, 171-172.) It is thus
unquestionable that jury voir dire is indispensable to the right to an impartial jury. As the
Supreme Court has held, “part of the guarantee of a defendant's right to an impartial jury
is an adequate voir dire to identify unqualified jurors.” (Morgan v. lllinois, supra, 504
U.S. at p. 730 [error for trial court to preclude inquiry into whether jurors would

- automatically vote for death].)

Moreover, not only does voir dire expose actual bias, but through the peremptory
challenge counsel is able to weed out those jurors who harbor unspoken prejudice against
the accused. As this Court noted in People v. Crowe (1973) 8 Cal.3d 815, 831, n. 31,
“[a]lthough each of the jurors asserted that he knew of no reason why he could not serve

as an impartial juror, such assertions do not eliminate the necessity for additional
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reasonable inquiry to uncover concealed or subtle bias.” It is because most people are
unwilling to confess they are biased or partial that the peremptory challenge has been
described as one of the most effective safeguards of the right to trial by an impartial jury.
(Swain v. Alabama, supra, 380 U.S. at p. 219-221; People v. Williams (1981) 29 Cal.3d
392, 405.) As with the challenge for cause, the peremptory challenge is useless unless
counsel has had an opportunity to meaningfully examine the jurors fully on issues which

may be a source of bias or prejudice. (United States v. Rucker (4th Cir. 1977) 557 F.2d

1046, 1049.)

To be meaningful, of course, “the adequacy of voir dire examination must permit
the defendant an ‘opportunity to make reasonably intelligent use of his peremptory
challenges and challenges for cause.”” (Knox v. Collins (5th Cir. 1991) 928 F.2d 657,
661. See also United States v. Sababu (7th Cir. 1989) 891 F.2d 1308, 1325; United States
v. Hill (6th Cir. 1984) 738 ¥.2d 152, 155; United States v. Vargas (1st Cir. 1979) 606
F.2d 341, 344; United States v. Barnes (2nd Cir. 1979) 604 F.2d 121, 124, cert. denied,
446 U.S. 907 (1980); United States v. Rucker, supra, 557 F.2d at p. 1049; United States v.
Segal (3rd Cir. 1976) 534 F.2d 578, 581.) When the voir dire procedure deprives a
criminal defendant of the right to intelligent.ly exercise his peremptory challenges,
reversal is required without a showing of prejudice. (See, e.g., Knox v. Collins, supra,
928 F.2d at p. 661; United States v. Vargas, supra, 606 F.2d at p. 344; United States v.

Rucker, supra, 557 F.2d at p. 1049.)
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In this case, the issue is whether the court improperly denied Mr. Grimes his right
to conduct voir dire examination on a critical issue. Just like racial prejudice in Ham, or
Communist Party membership in Morford, evidence of prior criminal activity presents a
se.rious issue of impartiality for the jurors. Indeed, in the context of the guilt phase, this
Court has long recognized that because evidence of prior crimes may be so prejudicial,
and in order to ensure the constitutional right to trial before an impartial jury, defendants
are entitled to inquire fully into possible prejudice resulting from introduction of other

crimes evidence:

"Whether or not a prospective juror will be influenced by knowledge of any
such previous offense, whether he will be governed by the rule of law
which rigidly excludes such a consideration, and whether or not if chosen as
a juror, he will obey an instruction by the court to dismiss from his mind all
consideration of any separate and different offense of which he may have
obtained knowledge in any way, [except for the limited purpose for which
the evidence was admitted), is a question of vital importance to an accused
person in the circumstances of the defendant here . . . . He had a right to
inquire of the panel fully as to the existence of any such bias to enable him
to secure his constitutional right of trial before a legally qualified jury."
(People v. Ranney (1931) 213 Cal. 70, 75-76.)

Given the normative nature of the jury’s decision whether a defendant lives or
dies, the presence of prior violence may be equally critical to the penalty phase. Indeed,
here the trial court itself agreed this evidence was “significant” to the state’s case. (4 RT
2090.) But the court went on to rule it did not “want to be constrained” to ruling on the

admissibility of such evidence “in order to better enable everyone to handle voir dire.” (4
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RT 2090.) This effectively deprived defense counsel of any opportunity to question
jurors about how they would treat this important evidence. And as the prosecutor’s
closing argument would later prove, this was one of the most prejudicial and important

aspect of the state’s case in aggravation.

As a practical matter, without such questioning of the jurors Mr. Grimes was not
only precluded from an opportunity to ask questions to see if any of the jurors should be
struck for cause because they would not consider mitigation in this situation, but he was
also deprived of an “opportunity to make reasonably intelligent use of his peremptory
challenges and challenges for cause.” (Knox v. Collins, supra, 928 F.2d at p. 661.)
Without the ability to meaningfully and intelligently exercise these challenges, defense
counsel’s ability to ensure a fair and impartial trial was fatally compromised. Reversal of

the penalty phase is required.

C. The Trial Court's Refusal To Decide Which Prior Criminal Acts Were

Admissible Prior To Voir Dire Deprived Mr. Grimes Of The Effective
Assistance Of Counsel.

The Sixth Amendment right to counsel guarantees criminal defendant's the
effective assistance of counsel at all critical stages of the proceedings. (Coleman v.
Alabama (1970) 399 U.S. 1, 9-10.) Given the fundamental role played by defense

counsel in ensuring a reliable result, the right to counsel is not satisfied by the mere
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appointment of counsel. (Strickland v. Washington (1984) 466 U.S. 668.) Instead, the

Sixth Amendment requires counsel "who plays the role necessary to ensure that the trial is

fair." (Id. atp. 685.)

" There are two general ways in which counsel can fail to play this critical role.
First, counsel can make an error -- or a series of errors -- and thereby “fail[] to render

‘adequate legal assistance.”” (Id. at p. 686.) The Court has termed this type of failure as

“actual ineffectiveness.” (Ibid.)

Alternatively, state interference can cause even the most diligent of counsel to be
unable to play the role necessary to ensure a fair trial. Thus, a trial court may itself
violate a defendant's right to the effective assistance of counsel by rulings which interfere
with the ability of counsel to represent his client. (I/d.; accord Geders v. United States
(1980) 425 U.S. 80 [trial court precludes defense counsel from consulting with defendant
during an overnight recess in trial; held, Sixth Amendment right to counsel violated];
Herring v. New York (1975) 422 U.S. 853 [trial court refused to allow counsel to make
closing argument in bench trial; held, Sixth Amendment violated]; Brooks v. Tennessee

(1972) 406 U.S. 605, 613 [after state rested, trial court required defendant to testify first

or not at all; held, Sixth Amendment violated].)

The “state interference” strand of the Court's Sixth Amendment jurisprudence
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recognizes that the right to assistance of counsel is not satisfied by appointing even
diligent counsel under circumstances which make counsel unable to effectively represent
the defendant. As the High Court noted long ago, the right to counsel “is not discharged
by an assignment [of counsel] at such a time or under such circumstances as to preclude
the giving of effective aid in the preparation and trial of the case.” (Powell v. Alabama

(1932) 287 U.S. 45, 71, emphasis added.)

The lower federal courts have recognized some of the varied instances in which a
trial court can prevent counsel from rendering effective assistance of counsel. These
cases confirm that a criminal defendant is denied his right to effective assistance of
counsel whenéver a trial court's rulings fundamentally interfere with the ability of counsel
to properly represent that defendant. (Sée, e.g., Sheppard v. Rees (9th Cir. 1989) 909
F.2d 1234, 1237; United States v. Gaskins (9th Cir. 1988) 849 F.2d 454, 460, United
States v. Harvill (9th Cir. 1974) 501 F.2d 295, 295-296; Wright v. United States (9th Cir.
1964) 339 F.2d 578, 579; Hintz v. Beto (5th Cir. 1967) 379 F.2d 937, 942. See Mudd v.
United States (D.C.Cir. 1986) 798 F.2d 1509, 1511-1512; United States v. Green (D.C.
Cir. 1982) 680 F.2d 183, 189.) As the Fifth Circuit Court of Appeals has succinctly
stated, “[t]he actions of the trial court may cause the ineffectiveness of counsel’s

assistance.” (Bradbury v. Wainwright (5th Cir. 1983) 658 F.2d 1083, 1087.)

Of course, an impartial jury is a critical ingredient in any fair trial. Accordingly,
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jury voir dire is considered a critical stage of the criminal proceedings at which a
defendant is entitled to effective representation by counsel. (People v. McGraw (1981)

119 Cal.App.3d 582, 587; People v. Locklar (1978) 84 Cal.App.3d 224, 228.)

This Court recognized this very point in People v. Daniels (1991) 52 Cal.3d 815.
There, the Court held that in a capital case, the state must provide the defense with notice
of the aggravating evidence it will rely on to seek death prior to voir dire. The Court
noted that a later disclosure (after voir dire) would deprive defendant “of the ability to
conduct voir dire with adequate knowledge of the facts that will be presented on the issue
of penalty as well as the issue of guilt.” (52 Cal.3d at p. 879.) It would make no sense to
require the state to give notice of aggravating evidence before voir dire (as this Court did
in Daniels) to ensure defense counsel had a chance to adequately question the jury, yet
permit trial courts to delay ruling on the admissibility of that aggravating evidence until

after voir dire (as the trial court did here), thereby preventing adequate questioning.

Given the importance of voir dire to a fair trial, this Court has been vigilant in
preventing trial courts from impeding either party’s ability to exercise for-cause and
peremptory challenges by substantive limits during the voir dire process. Parties are
entitled to question prospective jurors to learn whether the juror’s views about capital
punishment would prevent or impair the juror’s ability to return (1) “a verdict of death in

the case before the juror” or (2) “a verdict of life without parole in the case before the
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juror.” (People v. Cash (2002) 28 Cal.4th 703, 719-720.) More specifically, a trial court
acts improperly when it prevents defense counsel from establishing grounds for a for-
cause challenge by asking prospective jurors whether they would automatically vote for
death in light of particular aggravating evidence. (See, e.g., People v. Cash, supra, 28
Cal.4th at p. 720-722 [defendant charged with capital murder, state’s case in aggravation
included prior violent conduct, trial court precluded defense counsel from asking jurors
whether they would automatically vote for death if the state presented this aggravating
evidence; held, trial court’s ruling was unconstitutional]. See People v. Kirkpatrick

(1994) 7 Cal.4th 988, 1004-1005.)

Here, the state’s notice of aggravation made clear its intent to rely on a number of
different prior incidents involving violence. Defense counsel sought a ruling on the
admissibility of these incidents “prior to voir dire” precisely so that he could question the
jurors “with adequate knowledge of the facts that will be presented as to the issue of
penalty . ...” (4 CT 711.) But the trial court elected to delay its ruling because it did not
want to be “constrained to rule on every significant piece of evidence that might come in

in the second phase of the trial in order to better enable everyone to handle voir dire.” (4

RT 2090.)

With all due respect, ruling in a timely fashion on the admissibility of “significant”

penalty phase evidence so counsel can intelligently voir dire the jury was not something
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the court should have been avoiding; it was something the court should have been doing.
Just as in Cash, the court’s ruling effectively precluded voir dire as to whether jurors
could even consider mitigation in light of the aggravating evidence which would be
admitted. If effectively precluded voir dire which, even if it did not reveal actual bias as
the basis for a for-cause challenge, could have revealed sufficient bias for an intelligent
exercise of a peremptory challenge. In short, the trial court's ruling here deprived Mr.
Grimes of the effective assistance of counsel at jury voir dire. Reversal of the penalty

phase is required.
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XVII. THE PROSECUTOR COMMITTED PREJUDICIAL MISCONDUCT AND
VIOLATED DUE PROCESS BY URGING THE JURY TO RETURN A DEATH
VERDICT BECAUSE DEFENDANT DID NOT PRESENT EVIDENCE THE

TRIAL COURT HAD EXCLUDED AT THE PROSECUTOR’S OWN
REQUEST.

A. The Relevant Facts.

As explained in Argument XI-C, the prosecutor -- in her own words -- relied
“primarily” on the testimony of Jonathan Howe in urging the jury to find Mr. Grimes had
the requisite intent to kill. (35 RT 9212.) According to Howe, Mr. Grimes confessed to

ordering Morris and Wilson to kill the victim. (31 RT 8380, 8381; 5 CT 1020.)

The defense theory was that Howe was lying. To attack Howe’s credibility, the
defense proffered evidence that Morris -- the actual killer -- alone made the decision to
kill the victim and in fact, Mr. Grimes was shocked when it unexpectedly happened. The
evidence came from Morris’s own mouth. He told Albert Lawson that Mr. Grimes was
“in the house but took no part in the actual killing and [was] in some other place in the
house.” (24 RT 6747, 6797.) Likewise, he told Misty Abbott that (1) Mr. Grimes “did
not take part in the killing,” (2) Mr. Grimes had not “participated in the killing” and (3)
after he “did the lady” Mr. Grimes “looked at him as if [he was] saying, what in the hell
are you doing, dude.” (24 RT 6750, 6797.) Of course this evidence would have directly

undercut Howe’s testimony that Mr. Grimes ordered the killing.
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Not surprisingly, the prosecutor vehemently objected to the admission of this
evidence. (24 RT 6750-6753, 6759-6761, 6784-6791.) The trial court ruled the evidence

inadmissible. (24 RT 6797.)

At the guilt phase, the prosecutor relied heavily on Howe’s testimony in her
closing argument to support the special circumstance allegations. (35 RT 9212.-9214,
9293-9294.) The jury ultimately found these allegations true. (6 RT 1297.) At the
penalty phase the prosecutor again relied heavily on Howe’s testimony. According to the
brosecutor, the jury should return a verdict of death because Howe’s testimony left no

“lingering doubt.” (41 RT 10879-10880.)

The prosecutor then took it one step further. Despite having successfully kept
from the jury substantial evidence from Morris that Howe was nof telling the truth about
Mr. Grimes ordering the killing, the prosecutor turned around and explicitly relied on the
absence of this exact same evidence in her closing argument. In no uncertain terms, the

prosecutor told the jury:

“When the Defense talks about lingering doubt, Jonathan Howe is not a

factor in it. They 've never given you a reason to doubt his testimony.” (41
RT 10879-10880, emphasis added.)

As discussed below, this was patent misconduct. The prosecutor knew full well
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that evidence did exist which would give the jury a very good reason to doubt Howe’s
testimony. Yet it was precisely because the prosecutor successfully moved to exclude this
evidence that the defense had no way to respond to the prosecutor’s argument. This

violated due process and requires reversal of the verdict of death.

B. The Prosecutor’s Arguments Constituted Gross Misconduct And Therefore
Violated Mr. Grimes’s Federal Due Process Rights To A Fair Trial.

When a prosecutor’s closing argument “so infect[s] the trial with unfairness as to
make the resulting conviction a denial of due process,” she commits misconduct.
(Darden v. Wainwright (1986) 477 U.S. 168, 170 (1986). Of course, one of the hallmarks
of due process is providing a defendant a fair opportunity to meet the state’s case against

him. (Crane v. Kentucky, supra, 476 U.S. 683, 690.)

Pursuant to this principle, due process precludes a prosecutor from asking a jury to
convict a defendant because he failed to present certain evidence without having given
the defendant a full opportunity to present that evidence. (See Simmons v. South Carolina
(1994) 512 U.S. 154; Skipper v. South ACarolina (1986)476 U.S. 1, 5n.1.) Applying the
same principle, due process precludes a prosecutor from asking a jury to convict a
defendant because he has failed to introduce evidence which the court has specifically
excluded on the prosecution’s own motion. (Paxton v. Ward (10th Cir. 1999) 199 F.3d

1197, 1217-1218 ; United States v. Ebens (6th Cir. 1986) 800 F.2d 1422, 1440-144,
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abrogated on other grounds, Huddleston v. United States (1988) 485 U.S. 681; United
States v. Téney (6th Cir. 1979) 599 F.2d 787, 790-791; State v. Bass (N.C. 1996) 465
S.E.2d 334, 337-338; People v. Doggett (1990) 225 Cal.App.3d 751, 757-758 (1990);
People v. Varona (1983) 143 Cal.App.3d 566, 570. See Franklin v. Duncan (N.D.Cal.
1995) 884 F.Supp. 1435, 1454 n.19, aff’d. and adopted in full, Franklin v. Duncan (9th
Cir. 1995) 70 F.3d 75.) Because there is no way for a defendant to respond to such an
argument, such arguments by prosecutors violate a petitioner’s “constitutional rights . . .
to rebut evidence and argument used against him . . . .” (Paxton v. Ward, supra, 199 F.3d
at p. 1218.) Indeed, this type of argument is nothing short of “foul play.” (United States

v. Toney, supra, 599 F.2d at p. 790.)

The same rule applies here. Here, on the prosecutor’s own motion, the trial court
excluded evidence which showed Howe was lying. The prosecutor then filled this
evidentiary gap with argument to the contrary. According to the prosecutor, because
Howe testified that Mr. Grimes ordered the killing, and because there was no “reason to

doubt his [Howe’s] testimony,” there could be no “lingering doubt.” (41 RT 10879-

10880.) -

But as the prosecutor knew well, there was reason to doubt Howe’s testimony.
The only reason the jury did not hear this evidence was because the prosecutor herself had

kept it out by objection. The prosecutor’s reliance on the absence of evidence she herself
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had moved to exclude violated Due Process.

C. Because The Evidence Referenced By The Prosecutor In Closing Argument
And Excluded At Her Own Request Went To The Heart Of The Case, The
Verdict Of Death Must Be Reversed.

The next question is whether the misconduct was prejudicial. To the extent the
misconduct deprived Mr. Grimes of due process under the federal Constitution, the error
is subject to the Chapman standard of prejudice, requiring the state to prove the error
harmless beyond a reasonable doubt. (People v. Bell (1989) 49 Cal.3d 502, 533-534. See
Chapman v. California, supra, 386 U.S. at p. 24.) To the extent the miscondﬁct violated
Mr. Grimes’s rights under state law, reversal is required because there is a reasonable
probability that the error impacted the outcome of the penalty phase. (People v. Hill

(1998) 17 Cal.4th 800, 844. See People v. Watson (1956) 46 Cal.2d 818, 836.) Under

either standard, reversal is required here.

The very fact that the prosecutor relied on the absence of this evidence in closing
argument shows its importance. (See United States v. Kojoyan, supra, 8 F.3d at p. 1318

["closing argument matters; statements from the prosecutor matter a great deal"].)

Moreover, the point the prosecutor was making about the believability of Howe’s

testimony did not relate to some minor, tangential point. Instead, it went directly to
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whether Mr. Grimes intended to kill and whether there was residual doubt. Both of these

inquiries are at the heart of the jury’s penalty phase determination as to whether Mr.

Grimes should live or die.

Indeed, the prosecutor told the jury in no uncertain terms that it could reject
entirely the defense theory of “lingering doubt” precisely because Howe’s testimony went
completely uncontradicted. According to the prosecutor, there was simply no “reason to
doubt his testimony.” (41 RT 10879-10880.) In other words, the prosecutor told the jury

that it should return a verdict of death precisely because of the absence of evidence which

she very well knew existed.

Of course, this left the jury with a fundamentally distorted view of the truth. The
fact of the matter is that there was a very good reason to doubt Howe’s testimony:
although Howe testified that Mr. Grimes ordered the killing, Morris himself confessed
that he alone made the decision to kill the victim and in fact, Mr. Grimes was shocked
when the killing occurred. This evidence directly undercut Howe’s testimony that Mr.
Grimes directed the killing. In light of the trial court’s order excluding this evidence,
defense counsel was simply unable to respond to the prosecutor’s argument and the jﬁry

erroneously was lead to believe there was no evidence rebutting Howe’s testimony.

The absence of this evidence would not be lost on the jury. As the'prosecutor
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recognized, jurors could well believe that the absence of evidence contradicting Howe
meant there was no “lingering doubt” about Mr.b Grimes’s participation in the offense.
Asking the jury to sentence Mr. Grimes to die based on the absence of evidence which in
fact existed, but which was excluded at the prosecutor’s request, was fundamentally

unfair and cannot be deemed harmless. Reversal of the verdict of death is required.

D. The Merits Of This Claim Are Properly Before This Court.

Mr. Grimes recognizes, of course, that trial counsel raised no objection to the
prosecutor’s misconduct. Respondent may try to avoid the merits of this issue by arguing
that trial counsel’s failure to object and request an admonition bars Mr. Grimes from

raising it on appeal. There are two reasons to reject this argument.

First, this Court has made clear that prosecutorial misconduct may be raised on
appeal if a “timely objection and admonition would not have cured the harm.” (People v.
Clair (1992) 2 Cal.4th 629, 662; People v. Green (1980) 27 Cal.3d 1, 34.) In this regard
the Court has also said that statements from a district atforney assume great influence on
the jury due to the district attorney's appearance as an objective and official representative
of the state. (See, e.g., People v. Purvis (1963) 60 Cal.2d 323, 341; People v. Perez
(1962) 58 Cal.2d 229, 247.) As the Court itself has noted, “juries very properly regard

the prosecuting attorney as unprejudiced, impartial and nonpartisan, and statements made

230



by him are apt to have great influence.” (People v. Perez, supra, 58 Cal.2d at p. 247.)

Thus, when a prosecutor impermissibly refers to a defendant’s failure to present
certain evidence, it is unlikely that an admonition by the court will protect the accused.
(Cf. People v. Perez, supra, 58 Cal.2d at 243-244; People v. Laursen (1968) 264
Cal.App.2d 932, 937-939.) As courts have long noted where a prosecutor improperly
references a defendant's failure to speak with police, such errors are "so readily subject to
misinterpretation by a jury as to render a curative or protective instruction of dubious
value." (United States v. Prescott (9th Cir. 1978) 581 F.2d 1343, 1352.) Thus, review of

this issue is appropriate notwithstanding the absence of an objection below.

Second, and assuming arguendo that an objection and admonition would have
cured the harm, the question is whether Mr. Grimes should lose the right to have this
Court consider whether prejudicial misconduct occurred because of trial counsel’s failure
to object. Of course, the failure to object to inadmissible testimony or to make
appropriate motions can be the basis for a conclusion that trial counsel was ineffective.
(See, e.g., People v. Sundlee (1977) 70 Cal.App.3d 477, 485; People v. Coffman (1969) 2
Cal.App.3d 681, 690.) This explains why in capital cases, this Court routinely addresses
the merits of claims despite a defense lawyer's failure to object where that failure was not
the result of a reasoned, tactical judgment. (See, e.g., People v. Marshall (1996) 13

Cal.4th 799, 831; People v. Mickey (1991) 54 Cal.3d 612, 665; People v. Ashmus (1991)
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54 Cal.3d 932, 976; People v. Morris (1991) 53 Cal.3d 152, 196; People v. Sully (1991)
53 Cal.3d 1195, 1218; People v. Williams (1998) 61 Cal.App.4th 649, 657.) If an
admonition could somehow have cured the harm in this case, there could have been no
tactical reason not to object and request an admonition. This Court should therefore

address the merits of this claim.
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XVIIL. THE TRIAL COURT VIOLATED BOTH STATE AND FEDERAL LAW IN
DISCHARGING JUROR 27417 FOR MISCONDUCT PRIOR TO THE
PENALTY PHASE, FAILING TO GRANT A MISTRIAL IN CONNECTION
WITH THE GUILT PHASE BASED ON THE SAME MISCONDUCT, THEN
REFUSING TO GRANT A NEW TRIAL WHEN JUROR 24777 COMMITTED
THE IDENTICAL CONDUCT.

A. Introduction.

The guilt phase began on October 20, 1998. (5 CT 1089.) As discussed in some
detail above, defendant’s complicity in the underlying felony murder was never placed at
issue. Instead, the only issue for the jury was whether defendant, who was not the killer,
either intended to kill or acted with reckless indifference to human life and so should also
be guilty of the felony murder special circumstance. The trial court gave standard

instructions advising the jurors not to discuss the case with nonjurors. (23 RT 6562.)

Deliberations began on November 24, 1998. (6 RT 1294.) The jury reached its
verdict on November 25, 1998, convicting of murder and finding the special circumstance

true. (6 CT 1296-1297.)

The penalty phase began on December 3, 1998. (6 CT 1336.) Again, the trial

court admonished the jurors not to discuss the case with nonjurors. (35 RT 9358.)

But before the end of the case, the court learned that two jurors -- Juror 27417 and
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Juror 24777 -- discussed the case with nonjurors. Yet although each juror committed
almost identical conduct, the court found misconduct and dismissed Juror 27417 (at the
state’s request) but refused to find misconduct as to Juror 24777 (over defense objection).

Here is what happened in a nutshell.

During penalty phase deliberations, Juror 27417 expressed remorse to several
nonjurors over the guilt phase verdict and concern about the fairness of the two
sentencing options before him. At that point, the district attorney came forward with
information that this juror had mentioned his concerns to coworkers during both the guilt
and penalty phases of trial. When confronted, Juror 27417 forthrightly admitted that he
had indeed mentioned the case to coworkers. He expressed surprise that mentioning the
case violated the court’s admonition and assured the court that his comments did not
affect his ability t6 deliberate in the case. The court nonetheless found “serious and
willful misconduct” and because “this juror is unable to perform his duties as a juror
hence forth,” the court discharged Juror 27417 from deliberating in the penalty phase and

seated a new juror at the state’s request. (42 RT 11083, 11084.)

In light of the trial court’s finding that Juror 27417 had committed “serious and
willful misconduct,” and because the record showed that the misconduct occurred in both
the guilt and penalty phases, defense counsel sought a mistrial as to the guilt phase. The

trial court denied the motion, despite noting -- with some understatement as it would turn
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out -- that “there’s reason to believe” this same misconduct had occurred during the guilt

phase. The court replaced the juror for the penalty phase and the reconstituted jury

returned a verdict of death hours later.

After the verdict, defense counsel moved for a new trial based on actions of a
second juror, juror 24777. Defense counsel supplied affidavits from three witnesses who
spoke directly with Juror 24777. At a hearing all three witnesses gave detailed and
consistent testimony that prior to penalty phase deliberations, juror 24777 not only had a
discussion about the facts of the case with them, but predicted that defendant would most
likely receive the death penalty. When Juror 24777 was confronted with this information,
she simply denied this-discussion ever took place. The court found Juror 24777 “entirely
credible” and alternatively ruled there was “no evidence any misconduct which could

result in prejudice.” (43 RT 11310, 11311.) The court denied the new trial motion. (43

RT 11312.)

As more fully discussed below in Argument C-1, the trial court erred in
discharging Juror 27417. Although this juror violated the court’s admonition not to
refer to the case with nonjurors during the guilt and penalty phases, the violation was
technical only; the juror’s misconduct was not deliberate and certainly did not
demonstrate the juror was unable to perform his duties. But as discussed in Argument C-

2, assuming the trial court’s ruling was correct, then the court was further obliged to
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declare a mistrial as to the guilt phase where the misconduct also occurred. Finally, as
discussed in Argument C-3, and again assuming the court was correct in discharging juror
27417 for discussions with nonjurors, then the court was also obliged to grant a new

penalty phase when three nonjurors testified Juror 24777 discussed the case with them as

well. Reversal is required.
B. The Relevant Facts.

1. The trial court discharges Juror 27417 for committing misconduct by
discussing the case with nonjurors.

Penalty phase deliberations began at approximately 4:00 p.m. on December 17,
1998. (6 CT 1380.) Shortly thereafter, Juror 27417 delivered a handwritten note to the
court. (6 CT.1380.) The note read, “Judge Boeckman, I have a disturbing issue I need to

talk to you about, before I can continue with deliberations.” (28 CT 8266.)

The next morning, on Friday, December 18, 1998, the trial court brought Juror
27417 into the courtroom. (6 CT 1427; 41 RT 10902.) The juror handed the court a
letter. (41 RT 10903.) In the letter, Juror 27417 told the court that in guilt phase
delibefations, “I had reasonable doubt that the special circumstances of Gary having an
intent to kill was true.” (28 CT 8267.) He instead, “reluctantly agreed that the special

circumstances of Gary acting with reckless indifference to human life was true.” (28 CT
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8267.)

But upon learning from opening statements that Mr. Grimes faced a minimum term
of “life without parole,” Juror 27417 now had concerns about the sentencing choices
available to him. According to the juror, “I am finding it very difficult to accept, with
good conscience, either sentence set before me” because “I do not believe the crime he

committed is deserving of such a severe punishment.” (28 CT 8267.)

Upon inquiry, however, Juror 27417 told the court in no uncertain terms that he
was “willing” and “able” to deliberate with his fellow jurors and could “follow the
instructions.” (41 RT 10943.) He explained that he wrote the note and letter because he
thought “the whole process seemed unfair to Gary.” (41 RT 10950.) He was “sure there
are good reasons” for a “first and second phase” but believed he had not “seen the whole
picture.” (41 RT 10950.) He also felt that at the guilt phase of trial, he did not have “a
good definition of what reckless indifference means.” (41 RT 10950.) He thought “those
two things just are extremely disturbing to me that I am being forced now to make a
decision that I don’t feel is fair.” (41 RT 10951.) He assured the court that he was
nonetheless “willing” to follow the law. (41 RT 10951.) With these assurances, Juror

27417 was permitted to resume deliberations with the remaining jurors. (41 RT 10951; 6

CT 1427.)
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Obviously, this was not a juror the prosecution wanted to remain on the case.
Perhaps it is no surprise then that on Monday, December 21, 1998, the prosecutor
informed the trial court that he had received information that Juror 27417 “had been
discussing his unwillingness to impose certain penalties and that he was having trouble
deliberating with members of the jury to other people that he works with.” (42 RT
10954.) The prosecutor asked the court’s permission to send an investigator to interview
Juror 27417's co-workers at his company, CH-2M Hill. (42 RT 10955.) The court
expressed grave concern that “any violation of the instruction to jurors not to discuss the
case with anyone to be serious.” (42 RT 10959.) The court explained why this kind of
misconduct was so serious, noting that “a violation of the court’s instructions with regard
to not talking to outsiders” indicates that the juror “can’t be relied upon to be following
the court’s instructions in other regards,” thus was “ad.equate cause to excuse a juror and
substitute and alternate.” (42 RT 10967, 10968.) Over defense objection, the court

ordered a hearing on the matter. (42 RT 10969.)

The trial court first heard from the two district attorney employees -- Molly
Bigelow and Tim Kam -- who learned about the potential misconduct. Bigelow testified
that she learned on Friday' from fellow worker Howard Welch that the prosecutor was
having problems with a juror who worked at CH-2M Hill. (42 RT 10988.) Bigelow
called her sister Kelly who happened to be married to Mike Urkov, a co-worker of Juror

27417 at CH-2M Hill. (42 RT 10987-10988.) Bigelow asked Kelly for the juror’s name.
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- (42 RT 10989.) Kelly did not know, but indicated that her husband was aware of a
problem. (42 RT 10991.) Bigelow called Urkov who told her that he learned from the

juror there was a problem. (42 RT 10990.)

Tim Kam testified that on the prior Thursday, he was at a dinner party with Joel
Kimmelshue who worked at CH-éM Hill. (42 RT 11001.) Kelly Urkov was also at the
dinner party. (42 RT 11001.) Kimmelshue told Kam that his co-worker was a juror on
Mr. Grimes’s case, then asked how the case was going. (42 RT 11001-11002.) Kam told
Kimmelshue that the jury was deliberating. (42 RT 11001.) Kimmelshue told Kam that
this juror had “held up” the guilt phase, then began to explain what the juror had said. (42
RT 11002.) Kam stopped the conversation. (42 RT 11002.) On Saturday, Kam saw

Bigelow at another dinner party. (42 RT 11004.) Kam told Bigelow what Kimmelshue

had said. (42 RT 11004.)

Over defense objection, the trial court decided to inquire of Kimmelshue and
Urkov. (42 RT 11009-11010, 11017.) Kimmelshue testified that he worked with Juror
27417. (42 RT 11024.) He claimed Juror 27417 had spoken to him three times within the
last month-and-a-half or two months. (42 RT 11025.) The first conversation occurred
when the juror was “early in service” on the case. (42 RT 11027.) It was a general
conversation about being a juror. (42 RT 11026.) Juror 27417 did not discuss the details

about the case. (42 RT 11027.) The second conversation occurred two or three weeks
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later at “the end of a phase where they were going to decide about, I guess, some -- as far
as | can recall, some wording determining how the conviction would go.” (42 RT 11028.)
Juror 27417 indicated he needed to research what the meaning of “reckless indifference to
human life” and that he was “one of the last people to come around to those terms.” (42
RT 11030.) He joked about “looking it up in a dictionary.” (42 RT 11041.) The third
conversation occurred within the last week on Tuesday, Wednesday or Thursday. (42 RT
11031.) Kimmelshue asked Juror 27417 “how the trial was going.” (42 RT 11032))
Juror 27417 replied that “they were deliberating between death penalty and life in prison

and that he was undecided as to which way he was going to go.” (42 RT 11032.)

Mike Urkov testified that he too worked with Juror 27417. (42 RT 11045.) He
first spoke to Juror 27417 during jury selection. (42 RT 11047-11048.) He then had
“three or so” more conversations after Juror 27417 began serving on the jury. (42 RT
11048.) He specifically recalled one conversation where Juror 27417 “was concerned
specifically that he didn’t fully understand the consequences of the first phase and how
they related to the second phase” and regretted “not being able to revisit that first
decision” which “put them on a path that there was only a couple of decisions that could
be made from there, something of that manner.” (42 RT 11048.) He said the decision
was “between a death penalty sentence and life without parole, something of that nature,”
and that he was “actively reviewing the case, conscientiously,” but it was “difficult.” (42

RT 11049.) Urkov recalled this discussion occurred while the trial “was still in
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evidence.” (42 RT 11050.) Juror 27417 also told Urkov that “[a] woman, elderly
woman, was beaten and killed by two other people and the defendant was present.” (42

RT 11053.) The last time he spoke to Juror 27417 about the case was two or three weeks

earlier. (42 RT 11050.)

Based on this testimony, defense counsel conceded that there was “a technical
violation of the court’s direction not to discuss the case.” (42 RT 11061.) But counsel
argued “we do not believe that the violation constitutes serious misconduct to warrant or
to the point that he is, quote, no longer able to do his duty as a juror.” (42 RT 11062.)
Moreover, according to counsel, there had been no showing that “the misconduct of the
discharged juror has destroyed the integrity of the remaining jurors in terms of objective
facts or events surrounding the misconduct itself.” (42 RT 11063.) The trial court
disagreed, finding that the juror’s conduct “ goes well beyond inadvertent or very minor
references to the status of a case or something of that nature,” but instead “this is very
clear and it is serious and it is willful misconduct.” (42 RT 11064.) The court indicated
that unless Juror 27417 “causes me to change my view,” it “found good cause to excuse

him for -- because he’s unable to follow the court’s instructions.” (42 RT 11065.)

Juror 27417 freely admitted that he discussed the case with Kimmelshue and
Urkov. (42 RT 11073.) He did not believe he had “done anything wrong.” (42 RT

11074.) He was well aware that the trial court had instructed him “not to discuss the
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case.” (42 RT 11074.) He “tried to do that” and “not discuss it,” but guessed “it depends

how -- how we define what discussing the case means.” (42 RT 11075.)

Juror 27417 recalled talking to his coworkers about “the phrase, ‘reckless
indifference,’” seemed to be the pivotal phrase that we were focusing on” and “the
meaning of it was going to determine whether this special circumstance were true or not.”
(42 RT 11075.) He told the court he did not know “if you define that as discussing it with
them or not.” (42 RT 11076.) The court told the juror, “I definitely would.” (42 RT
11076.) The juror expressed surprise at the court’s answer, exclaiming, “Oh, you would?

Okay.” (42 RT 11076.)

Juror 27417 also recalled telling his coworkers he “didn’t feel there were some
jurors who were giving Gary the benefit of the doubt.” (42 RT 11077.) He was just
“sharing his frustrations that [he] felt some people sort of had made up their mind, that
they believed a certain story and weren’t willing to look at the whole picture.” (42 RT
11078.) He finally recalled telling his coworkers a general outline of the case “like you
have your opening remarks” and “what they’re saying happened.” (42 RT 11081.) He
did not Believe the discussions went beyond responses like, “Uh-huh, I see” and “I’m glad
I’m not in your shoes.” (42 RT 11080.) He did not believe “anything ha[d] been said to

influence [him] in any way.” (42 RT 11074, 11080.)
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On this record, the trial court found that Juror 27417 committed “serious and
willful misconduct.” (42 RT 11083.) The court found “this is not a close case” and “this
juror repeatedly and admittedly discussed this case with outsiders and that he was aware
of the court’s admonition when he did it.” (42 RT 11084.) Because “this juror is unable
to perform his duties as a juror hence forth,” the court discharged the juror. (42 RT

11084.) On his way out, the juror apologized for the trouble he had caused. (42 RT

11089.)

Based on the trial court’s finding that Juror 27417 had committed misconduct by
speaking to his coworkers, defense counsel moved for a mistrial. (42 RT 11087.)

According to counsel, “the verdict on the first phase is suspect due to juror misconduct.”

(42 RT 11087.)

The trial court denied the motion. (42 RT 11087.) According to the court, “[t}he
misconduct that the court bases its decision is to discharge all relates to what happened on
what I’ve heard here relating to the time of the second verdict [sic] and there after.” (42
RT 11087.) The court agreed “there’s reason to believe there may have been -- although
it’s not clear, some communication prior to that,” but ruled that “a mistrial’s

inappropriate.” (42 RT 11087.)

The next day, on December 22, 1998, the newly formed jury commenced

243



deliberations. (6 CT 1438.) Several hours later, the jury returned a verdict of death. (6

CT 1438.)

2. The trial court refuses to find Juror 24777 committed misconduct by
discussing the case with nonjurors.

On January 12, 1999, defense counsel filed a new trial motion. (6 CT 1477-1492.)
According to counsel, another juror -- Juror 24777 -- committed the same “serious and
willful” misconduct for which Juror 27417 was discharged, speaking to nonjurors
Kathleen Hash, Tina Ferreria and Susan Mayberry during the penalty phase. (6 CT 1485-

1487.) The trial court ordered an evidentiary hearing. (42 RT 11166.)*

Kathleen Hash testified that she knew Juror 24777 through the Trinity House,
Shasta Alcohol and Drug Progam, in Redding. (43 RT 11195.) Hash graduated from the
program on December 2, 1998. (43 RT 11195.) On the day before graduation, Hash
overheard Juror 24777 talking about Mr. Grimes’s case with another woman (“Client A”)

in the child care classroom. (43 RT 11196.)” She was “talking about being on a jury, of

2% The new trial motion also again raised the claims that (1) the trial court erred in

removing Juror 27417 and alternatively, (2) if the court did not err, then the misconduct
also affected the first phase of trial. (6 CT 1483-1485.) The court again rejected these
claims and denied the new trial motion. (42 RT 11145, 11152.) ‘
»  “Client A” refers to a client of Trinity House. Her name was sealed to protect her
privacy. (43 RT 11290.)
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three men and an elder lady, and she was on the trial for the one gentleman, and that the
jury had not made a decision yet on what was going to happen, but more than likely he

was going -- he was looking at life or death, and more likely he was going to get the death

penalty.” (43 RT 11196.)

Juror 24777's discussion also got the attention of Tina Ferreria and Susan
Mayberry, who were also in the child care classroom. (43 RT 11215.) According to
Hash, she “got our ears in there, and she just started talking about it, and we asked her
questions, and she answered.” (43 RT 11196.) Juror 24777 more specifically told the
women that “[t]here was three men, and the one man that actually -- the one man that
actually did the killing to the elderly lady killed himself in jail . .. .” (43 RT 11201.) She
also told them “[t}he guy had driven the truck into the lake.” (43 RT 11202.) Mayberry

told the group “I don’t believe in the death penalty.” (43 RT 11222.)*

Tina Ferreria also recalled this conversation, and largely confirmed Hash’s
testimony. Ferreria explained that Juror 24777 was the child care facilitator at Trinity
House. (43 RT 11229.) One day in late November or early December 1998, while in the

child care classroom, Ferreria asked Juror 24777 if she was serving on the case where a

30

Hash was good friends with Theresa Skates and Neil Miller. (43 RT 11208.)
Skates and Miller were friends of Mr. Grimes; they visited him in jail. (43 RT 11208,
11295-11296, 11298.) Hash did not discuss the case with them, but on Christmas Day,
Skates and Miller were talking about their friend Mr. Grimes receiving the death penalty
and Hash realized Mr. Grimes’s case was the same case Juror 243777 had discussed. (43
RT 11208, 11210.)
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“lady was killed with a can of chili beans.” (43 RT 11230, 11231, 11232.) Juror 24777
replied, “No, it was an old lady.” (43 RT 11230.) Juror 24777 went further, detailing that
her jury service was in connection with “[t]he one with the old lady that they stole her car
and left it in the lake.” (43 RT 11230.) Ferreria recalled that Client A, Hash and

Mayberry were also present. (43 RT 11234.)

Susan Mayberry recalled that prior to Christmas, Juror 24777 told her in the child
care classroom that she was a juror in Mr. Grimes’s case. (43 RT 11246, 11247.) Juror
24777 said that “it went to the death penalty.” (43 RT 11249.) Mayberry responded that
“you don’t want my views on the death penalty” because “that usually causes a lot of
conflict.” (43 RT 11249.) She did not recall Hash being present, but‘ did recall Client A

and Ferreria being present. (43 RT 11251.)

Juror 24777 testified this conversation never took place. She never spoke to Hash.
(43 RT 11259.) She never said that Mr. Grimes “would most likely receive the death
penalty.” (43 RT 11259.) She never said the case “involved the murder of an elderly
lady” and “the defendant had stolen a truck and driven it into a lake.” (43 RT 11260.)
She never said “three men were accused of killing the elderly lady and that one guy had
hung himself in jail.” (43 RT 11261.) She never answered any questions about the case.
(43 RT 11260.) She also never spoke to Ferreria. (43 RT 11261.) She was never asked

if the case involved “a murder in which a can of chili was used to kill a lady.” (43 RT
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11261.) She never told Ferreria that “the case involved a murder of the old lady or that
the defendant had driven a truck into the lake.” (43 RT 11261.) She also never spoke to
Mayberry. (43 RT 11263.) She never said that she was on the jury of Mr. Grimes’s case.
(43 RT 11263.) She would never have a discussion about the death penalty at work. (43
RT 11263.) But she did recall someone once asking her if she would have a difficult
decision when deciding the case. (43 RT 11271.) She responded that she would “have to
listen to what the judge told me, what the law said, and what the facts were.” (43 RT

11271.) In other words, Juror 24777 denied everything.

The trial court found that Juror 24777 was “entirely credible” and concluded “no
discussion of this case was done by (Juror 24777) as suggested by any of these
witnesses.” (43 RT 11310.) As to Kathleen Hash, the court specifically found her “less
than credible.” (43 RT 11310.) As to Juror 24777's comments about the case to Susan
Mayberry and Tina Ferreria, the court concluded that even if “the comments alleged to
have been made by the other two nonjuror witnesses, Ms. Ferreria and Ms. Mayberry”
actually occurred, there was “no evidence of any misconduct which could result in
prejudice.” (43 RT 11310, 11311.) The court did not refer to its previous comments --
made in connection with Juror 27417 -- that discussions by a juror with nonjurors
constituted “serious and willful misconduct” and reflected an inability “to perform . . .

duties as a jufor.” (42 RT 11083-11084.) Instead, the court denied the new trial motion.

(43 RT 11312.)
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C. The Trial Court Erred In Discharging Juror 27417 For Speaking To
Nonjurors At The Penalty Phase, Refusing To Grant A Mistrial Of The
Guilt Phase For This Same Misconduct, Then Refusing To Grant A New

Penalty Phase Upon Learning That Juror 24777 Committed Worse
Misconduct.

1. The trial court should not have discharged Juror 27417 from the
penalty phase.

“If at any time, whether before or after the final submission of the case to the jury,
ajuror . .. upon . . . good cause shown to the court is found to be unable to perform his or
her duty, . . . the court may order the juror to be discharged . . . .” (Pen. Code § 1089.)
“A trial court’s ruling whether to discharge a juror for good cause under section 1089 is
reviewed for abuse of discretion. [Citations.]” (People v. Guerra (2001) 37 Cal.4th 1067,
1158.) “[A] court’s decision to remove a juror must be supported by evidence showing a
demonstrable reality that the juror is unable to perform the duties of a juror. [Citation.].”
(People v. Wilson (2008) 44 Cal.4th 758, 840.) “This is a ‘heightened standard’ [citation]

and requires a ‘stronger evidentiary showing than mere substantial evidence’ [citation].”

(Ibid.)

“[Wihere a verdict is attacked for juror taint, the focus is on whether there is any
overt event or circumstance, ‘open to [corroboration by] sight, hearing, and the other
senses’ [citation], which suggests a likelihood that one or more members of the jury were

influenced by improper bias.” (In re Hamilton (1999) 20 Cal.4th 273, 294.) “When the
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overt event is a direct violation of the oaths, duties, and admonitions imposed on actual or
prospective jurors, such as when a juror conceals bias on voir dire, consciously receives
outside information, discusses the case with nonjurors, or shares information with other

jurors, the event is called juror misconduct.” (/d. at p. 295.)

Misconduct can be good cause for discharge of a juror under section 1089.
(People v. Ledesma (2006) 39 Cal.4th 641, 743.) In determining whether discharge is
required in a particular case, it should be remembered “[m]isconduct by a juror . . .
usually raises a rebuttable ‘presumption’ of prejudice. [Citations].” (In re Hamilton,
supra, 20 Cal.4th at p. 295.) But it must also be remembered that “[i]t is an impossible
standard to require . . . [the jury] to be a laborat'ory, completely sterilized and freed from
any external factors” and “it is virtually impossible to shield jurors from every contact or
influence that might theoretically affect their vote.” (People v. Danks (2004) 32 Cal.4th
269, 302 [citations omitted].) Thus, when a juror discusses a pending case with a
nonjuror in violation of the standard instruction forbidding such discussions, courts may
not reflexively discharge the juror; instead, the court must look to “the nature and
seriousness of the misconduct, and the probability that actual prejudice may have
ensued.” (People v. Wilson, supra, 44 Cal.4th at p. 839.) “Trivial violations that do not

prejudice the parties do not require removal of a sitting juror.” (Id.)

As these authorities make clear, the improper dismissal of a deliberating juror
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violates state law. But it also violates the Fifth Amendment right to a fair trial and the
Sixth Amendment right to a jury trial. As the Supreme Court has made clear, the
fundamental right to a fair jury trial is violated when the state is allowed to discharge for
cause jurors who agree to consider the facts and apply the law given to them by the court.
(Adams v. Texas, supra, 448 U.S. at p. 45.) Discharging holdout jurors eviscerates the
core of the jury trial right; as the Supreme Court has long noted, the state “may not entrust
the determination of whether a man is innocent or guilty to a tribunal ‘organized to

convict.”” (Witherspoon v. lllinois (1968) 391 U.S. 510, 521. See Fay v. New York (1947)

332 U.S. 261, 294.)

Here, there is no question that Juror 27417 violated the trial court’s admonition not
to speak to others about the case. Not only did his two coworkers -- Kimmelshue and
Urkov -- testify this occurred, but Juror 27417 candidly admitted that he mentioned the
case to these coworkers. (42 RT 11025-11032, 11045-11050, 11073-11081.) Indeed, the
only real question here is whether these discussions were “trivial violations” or whether
they instead affirmatively established to a ““demonstrable reality” that “actual prejudice
may have ensued.” (People v. Wilson, supra, 44 Cal.4th at p. 840.) As discussed below,
under established law, Juror 27417's comments did not come close to establishing a

“demonstrable reality” that “actual prejudice may have ensued.”

As an initial matter, Juror 27417 did not deliberately and willfully disobey the trial
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court’s admonishment. Instead, the juror told the court that he was well aware of the
court’s order “not to discuss the case,” and he “tried to do that” and “not discuss it.” (42
RT 11075.) He did not think his superficial chats with coworkers were actually
“discussions” in violation of the court’s order. (42 RT 11075.) Indeed, he was genuinely
surprised when the court informed him that it would consider the chats to be
“discussions,” exclaiming, “Oh, you would? Okay.” (42 RT 11076.) He also apologized
to the court and parties for what he did. (42 RT 11089.) Put simply, this was not a juror
who deliberately and willfully refused to follow the court’s instructions. (See People v.
Holloway (2004) 33 Cal.4th 96, 125 [no error for failing to discharge juror who “had not
thought” he violated admonition because he “did not see” conversation with nonjuror as

(114

talking about’ or ‘discuss[ing}’” the case].)

In fact, the record actually reveals that this juror was very conscientious about his
duties as a juror. Prior to deliberating in the penalty phase, he took it upon himself to
bring his “concerns” about the penalty phase to the court’s attention. (6 CT 1427; 28 CT
8266, 8267; 41 RT 10902.) But he assured the court he was “willing” and “able” to
deliberate and “follow the instructions.” (41 RT 10943.) Indeed, the misconduct itself
reveals that this juror took his duty very seriously. According to his coworkers, during
the guilt phase, the juror was wrangling with the meaning of the phrase “reckless
indifference with human life” to make the right decision and then, during the penalty

phase, was “actively reviewing the case, conscientiously” to make this “difficult”
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decision. (42 RT 11030, 11049.)

Moreover, these conversations were hardly consequential. Kimmelshue testified
that Juror 27417 (1) made general comments about fhe case, (2) indicated a struggle with
the phrase “reckless indifference to human life” and was “one of the last people to come
around to those terms” and (3) said the jury was undecided “between death penalty and
life in prison.” (42 RT 11026, 11030, 11032.) Urkov testified that Juror 27417 (1)
indicated he did not understand the consequences of the first phase and regretted his
decision, (2) said the jury was deciding between “a death penalty sentence and life
without parole,” and (3) told him the case involved an elderly woman who was killed by
two while the defendant was present. (42 RT 11048, 11049, 11053.) In response to all
his comments, these coworkers had responded, “Uh-huh, I see” or “I’m glad I’m not in
your shoes.” (42 RT 11080.) According to Juror 27417, nothing “ha[d] been said to
influence [him] in any way.” (42 RT 11074, 11080.) These were hardly in depth
conversations about the case which could have had an affect on the juror’s ability to
impartially deliberate. (Compare Pe’oéle v. Wilson, supra, 44 Cal.4th at p. 839 [juror
improperly discharged when voiced out loud “various concerns about the case™] with
People v. Ledesma, supra, 39 Cal.4th at p. 743 [juror properly discharged who “needed to
“‘straighten things out in [his] head,”” so “recounted the story of the case to his wife”

who then “gave some opinion [sic] which left me with the same decision that I had

before.”]; People v. Daniels (1991) 52 Cal.3d 815, 863, 866 [juror properly discharged
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when he discussed the details of the case with nonjurors and expressed his belief that he
“couldn’t see how a man that was in a wheelchair could shoot another man and get out of
the wheelchair and get another gun to shoot the other officer” and “can’t see how that

nigger was able to kill two policemen.”].)

Put simply, the trial court erred in discharging Juror 27417. This was a
conscientious juror who had merely voiced general concerns to his coworkers about the
case. This was a “trivial violation” and did not establish to a “demonstrable reality” that

“actual prejudice may have ensued.” (See People v. Wilson, supra, 44 Cal.4th at p. 839.)

The penalty phase must be reversed.

2. Assuming Juror 27417's violation was something more than
technical, and actually rose to the level of misconduct, the court
should have granted a mistrial in connection with the guilt phase.

Assuming the trial court was entirely correct that Juror 27417 committed such
willful and serious misconduct which demonstrated an inability to serve as a juror, then
reversal of the guilt phase was also required. The reason is simple. Juror 27417 had

conversations with his coworkers from the very beginning of the case.

In this regard, Kimmelshue testified that the first conversation occurred when Juror

27417 was “early in service” on the case. (42 RT 11027.) The conversation took place a
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month-and-a-half or two months earlier than the December 21, 1998 hearing. (42 RT
11025.) This places the conversation squarely in the middle of the guilt phase which
began on October 20, 1998 and ended on November 25, 1998. (5 CT 1089.) According
to Kimmelshue, the second conversation took place took place two to three weeks after
the first, at “the end” of the guilt phase, and possibly during deliberations: Juror 27417
expressed a struggle with the meaning of “reckless indifference to human life.” (42 RT
11028, 11030.) The last conversation occurred the prior week dufing penalty phase
deliberations “between death penalty and life in prison.” (42 RT 11032.) And Urkov had
approximately four conversations with Juror 27417 during his service on the case. (42

RT 11047-11048.)

Thus, the record shows that Juror 27417 spoke about the case throughout both the
guilt and penalty phases of trial. The trial court itself recognized that “there’s reason to
believe there may have been -- although it’s not clear, some communication prior to [the
penalty phase].” (42 RT 11087.) The court found that Juror 27417 committed “serious
and willful misconduct” which showed he “‘unable to follow the court’s instructions.” (42
RT 11065, 11084.) But the trial court simply ignored the guilt phase misconduct and
decided to discharge Juror 27417 based on “what happened on what I’ve heard here

relating to the time of the second verdict [sic] and there after.” (42 RT 11097.)

With all due respect, what is sauce for the goose is sauce for the gander: the state
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cannot have it both ways. It cannot be that speaking to coworkers during the penalty
phase showed Juror 27417 was incapable of fulfilling his duties as a juror in the penalty
phase, but speaking to his coworkers during the guilt phase showed Juror 27417 was fully
capable of fulfilling his duties in the guilt phase. If Juror 27417's conduct in speaking to
nonjurors rendered him incapable of fulfilling his duties as a juror, then he was incapable
of doing so in both phases and the mistrial motion should have been granted. The court
erred in allowing the guilt phase verdict to stand. (Compare People v. Wilson, supra, 44
Cal.4th at p. 841 [at defendant’s capital trial, trial court discharges juror for bias after
guilt phase but during penalty phase, on appeal defendant argues that reversal of guilt
phase was also required; held, because evidence did not support finding that juror was

biased during penalty phase, court presumes juror was also not biased at guilt phase].)

This ruling violated both state and federal law. Assuming Juror 27417 committed
“serious and willful” misconduct and was incapable of fulfilling his duties, the court’s
refusal to grant a mistrial as to the guilt phase deprived Mr. Grimes of his state law right
to 12 fair jurors applying the law as well as his Fifth and Sixth Amendment right to a fair
jury trial and his constitutional rights under Hicks v. Oklahoma, supra, 447 U.S. 343
[arbitrary deprivation of state created right violates Due Process] and Gray v. Klauser
(9th Cir. 2002) 282 F.3d 633, 645-646, overruled on other grounds, Klauser v. Gray
(2002) 537 U.S. 1041 [arbitrary and unequal application of state law to state and criminal

defendant violates the constitution]. Reversal of the guilt phase is required.
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3. The trial court erred in refusing to grant a mistrial in light of Juror
27417's repeated discussions about the case with nonjurors.

Finally, and again assuming the trial court was entirely correct that Juror 27417
committed “serious and willful misconduct’ by speaking to his coworkers, the court’s
decision that Juror 24777 did not commiit serious and willful misconduct must fail.
Exactly like Juror 27417, Juror 24777 spoke to nonjurors about the case. But Juror 24777
went into far more detail about the facts of the case than Juror 27417 ever did. (Compare
42 RT 11053 [Juror 27417 told Urkov “[a] woman, elderly woman, was beaten and killed
by two other people and the defendant was present.”] with 43 RT 11201, 11202 [Juror
24777 told Hash “[t]here was three men, and the one man that actually -- the one man that
actually did the killing to the elderly lady killed himself in jail” and “[t]he guy had driven
the truck into the lake”] and with 43 RT 11230 [Juror 24777 told Ferreria it was “[t}he

one with the old lady that they stole her car and left it in the lake™].)

Moreover, while Juror 27417 merely shared with nonjurors his struggle with the
phrase “reckless indifference to human life”” and later regret over the guilt phase verdict,
Juror 24777 actually told nonjurors prior to penalty phase deliberations that defendant
was “more likely . . . going to get the death penaity.” (43 RT 11196.) This comment
indicates a prejudgment of the case; misconduct pure and simple. (See People v. Nesler
(1997) 16 Cal.4th 561, 587.) And unlike Juror 27417 comments which received

innocuous responses like ““Uh-huh, I see” and “I’m glad I’m not in your shoes,” Juror
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24777's comments actually prompted one nonjuror to declare her beliefs about the death

penalty. (42 RT 11080; 43 RT 11222.)

Put simply, whatever can be said about Juror 24777's discussions with nonjurors, it
is very clear that these discussions were far more detailed and egregious than the
discussions Juror 27417 had with nonjurors. In other words, if Juror 27417 committed
“serious and willful misconduct,” Juror 24777 also committed far more serious and

willful misconduct. The court erred in denying the mistrial motion.

Mr. Grimes recognizes, of course, that Juror 24777 denied she ever had the Trinity
House discussion with Hash, Ferreria and Mayberry. (43 RT 11259, 11260, 11261,
11262, 11263.) The trial court found her “entirely credible” and concluded “no

discussion of this case was done by (Juror 24777) as suggested by any of these

witnesses.” (43 RT 11310.)

But a court’s credibility determination can only be accepted if “supported by
substantial evidence.” (People v. Danks, supra, 32 Cal.4th at p. 304.) In light of the
three separate witnesses coming forth with detailed testimony that the discussion did take
place, Juror 24777's proclamations of innocence ring hollow. Indeed, these three
witnesses all corroborate each other’s stories that this discussion took place in each

other’s presence near December 1 in the child care room at Trinity House. (43 RT 11195-
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11196, 11215, 11230, 11234, 11246, 11246, 11251.) In stark contrast, Juror 24777's
story that she was completely innocent of any wrongdoing and said not a word to anyone
was corroborated by nothing. On this record, the court’s credibility determination is

simply unsupported by any evidence much less substantial. It cannot be accepted.

And the fundamental irony of the trial court’s rulings cannot escape comment.
Juror 27417 -- who the prosecution wanted off the jury -- forthrightly admitted speaking
to nonjurors and apologized for his unintentional wrongdoing. He was deemed entirely
incapable of serving as a juror, although his guilt phase service (in which he voted to
convict) was deemed acceptable. And Juror 27417 himself sent a note to the judge in an
attempt to voice his concerns over the penalty phase determination. Juror 24777 -- whose
conduct was relied on as the basis of defense counsel’s new trial motion -- obstinately
denied any wrongdoing at all despite being contradicted by three witnesses who testified
consistently as to the content and timing of her improper comments. Yet she was deemed

entirely credible.

The trial court’s rulings in this case cannot stand. If the court was correct about
Juror 27417, reversal of the guilt phase is required. If the court was incorrect about Juror
27417, reversal of the penalty phase is required. In either event, as noted above, the trial
court’s refusal to discharge juror 24777 who had also committed “serious and wilful”

misconduct, and was therefore incapable of fulfilling her oath as a juror, violated both
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state and federal law. And the trial court’s unequal application of the state law rule
against juror contact with non-jurors -- and its disparate treatment of Jurors 27417 and
24777 -- also violated Mr. Grimes’s federal constitutional rights. (See Gray v. Klauser,
supra, 282 F.3d at 645-646 [arbitrary and unequal application of state law to state and

criminal defendant violates the constitution]. Reversal of the penalty phase is required.
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XIX. EVEN IF NONE OF THE ERRORS REQUIRE REVERSAL WHEN
CONSIDERED ALONE, WHEN CONSIDERED TOGETHER THE ERRORS
VIOLATED MR. GRIMES’S RIGHT TO DUE PROCESS AND REVERSAL OF

THE GUILT, SPECIAL CIRCUMSTANCE AND PENALTY VERDICTS IS
REQUIRED.

“[A] series of trial errors, though independently harmless, may in some
circumstances rise by accretion to the level of reversible and prejudicial error.” (People v.
Hill (1998) 17 Cal.4th 800, 844.) Such cumulative error impacts a defendant’s federal
Constitutional right to due process. (See, e.g., Thomas v. Hubbard (9th Cir. 2001) 273
F.3d 1164, 1179 [cumulative effect of three significant trial errors “so infected the trial
with unfairness as to make the resulting conviction a denial of due process . . .”]; Mak v.

Blodgett (9th Cir. 1992) 970 F.2d 614, 622 [collecting cases].)

Here, as discussed in Arguments [-XVIII above, there are numerous reasons to
reverse the guilt, special circumstance and penalty verdicts in this case. But even if none
of these errors are sufficient to require reversal when considered alone, when considered
in combination with one another, the errors rise “to the level of reversible and prejudicial
error’ as to each phase of the trial. Moreover, because many of these errors strike at the
reliability of the special circumstance and penalty verdicts, the combination of errors also
violated Mr. Grimes’s rights under the Eighth Amendment as well. Reversal of the guilt,

special circumstance and penalty verdicts is required.
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ISSUES EFFECTING THE PRIOR PRISON TERM ALLEGATIONS

XX. MR. GRIMES’S CONSTITUTIONAL RIGHTS WERE VIOLATED WHEN HE
WAS REQUIRED TO WAIVE A JURY TRIAL ON THE PRIOR CONVICTION
ALLEGATIONS IN ORDER TO BIFURCATE THOSE ALLEGATIONS FOR
TRIAL.

A. The Relevant Facts.

The information charged Mr. Grimes with six substantive crimes. (2 CT 183-186.)
In addition, the information charged a number of enhancing allegations, including (1) an
allegation that Mr. Grimes was on parole from state prison in violation of section
-1203.085(b), (2) allegations that Mr. Grimes served four prior prison terms in violation of
section 667.5(b), and (3) allegations that Mr. Grimes had two prior serious felonies. (2

CT 187-188.)

Prior to trial, defense counsel moved to bifurcate trial on the prior prison term and
prior conviction allegations under People v. Calderon (1994) 9 Cal.4th 69. (7 RT 2867.)
In Calderon, this Court held a trial court may refuse to bifurcate trial on prior conviction
allegations only where defendant “will not be unduly prejudiced by having the truth of the
alleged prior conviction determined in a unitary trial.’; (9 Cal.4th at p. 72.) Trial counsel
here cited Calderon and argued the defense did not “want certain information getting to

the jury....” (7 RT 2867.)
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The court correctly noted these enhancing allegations “require factual findings by
somebody unless there’s either a stipulation or bifurcation, et cetera.” (7 RT 2867.)
Defense counsel repeated his request for bifurcation and offered to “waive jury on those
questions of fact and have the matter heard after the jury verdict....” (7 RT 2867.) The
prosecutor indicated she had no objection to this procedure. (7 RT 2868-2869.) The trial
court gave counsel an opportunity to discuss the matter with Mr. Grimes. (7 RT 2869.)

The court then took a jury waiver from Mr. Grimes.

The court first explained to Mr. Grimes that his defense lawyers did not want the

guilt phase jury to learn about these prior convictions:

“'Y Jour attorneys have indicated they want this jury, when this jury is
deciding the issue of whether or not the People have proven the charges
against you beyond a reasonable doubt, to be influenced in any way by also

considering the allegations of these prior felony convictions and related
matters.” (7 RT 2870.)

The court went on to explain that a jury waiver was necessary in order to keep the

jury from hearing these allegations:

“In order to avoid having the jury deal with that issue, your attorneys are
recommending to you, apparently, that you waive your right to have the jury
decide that issue. And that you have those issues, as to each one of these
prior special allegations, be decided solely by the court.” (7 RT 2870.)
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In light of the information he had been given, Mr. Grimes then agreed to waive his right

to a jury trial. (7 RT 2870-2873.)

This colloquy shows Mr. Grimes was specifically advised that “in order to avoid
having the jury” hear evidence about his prior convictions, he was required to waive his
right to a jury trial on those allegations. He did so. After the jury returned its guilt phase
verdicts, the trial court found these allegations true. (35 RT 9373-9376.) At sentencing,
the trial court imposed a three-year term for the count six vehicle theft and then doubled
that term under the two-strikes law by virtue of its findings on the prior conviction
allegations. (43 RT 11363.) The court added a one year term for each of the four prison
term priors it had found true. (43 RT 11378.) The total determinate term was 10 years, 7
years of which was directly attributable to the court’s findings on the prior conviction

allegations.

As discussed more fully below, the advice given to Mr. Grimes about waiving his
right to a jury trial was wrong. In fact, a waiver of jury trial on the prior conviction
allegations was not required in order to bifurcate trial on the allegations. Because Mr.
Grimes’s jury trial waiver on the prior conviction allegations was improper, the trial
court’s subsequent true findings on those allegations must be vacated, and the seven years

imposed by virtue of those findings stricken.

263



B. Because The Trial Waiver Here Was Obtained Through Mistake And Mis-
Advice, The Waiver Is Invalid.

Article I, section 16, of the California Constitution, gives a defendant in a criminal
prosecution the right to a trial by jury. (People v. Ernst (1994) 8 Cal.4th 444, 444-445)
The right is fundamental. (/d. at pp. 448-449.) Under California law, Mr. Grimes was
entitled to a jury trial in connection with the prior conviction allegations. (See, e.g.,
People v. McGee (2006) 38 Cal.4th 682; People v. Kelii (1999) 21 Cal.4th 452; People v.

Wiley (1995) 9 Cal.4th 580, 585.)

The California Constitution contains a requirement that a jury trial waiver in a
criminal proceeding be made “by the consent of both parties expressed in open court by
the defendant and the defendant’s counsel.” (Cal. Const., Art I, section 16.) A
defendant’s waiver may not be accepted by the court, however, “unless it is knowing and
intelligent, that is, “made with a full awareness both of the nature of the right being
abandoned and the consequences of the decision to abandon it,” as well as voluntary “in
the sense that it was the product of a free and deliberate choice rather than intimidation,
coercion? or deception.” (People v. Collins, (2001) 26 Cal.4th 297, 305, citations
omitted].) Where a defendant’s waiver of a constitutional right hinges on “[ml]istake,
ignorance or any other factor overcoming the exercise of free judgment,” the waiver is

involuntary. (People v. Cruz (1974) 12 Cal.3d 562, 566-567.)
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Here, as discussed above, Mr. Grimes had been accurately told that his lawyers did
not want the guilt phase jury “to be influenced in any way by also considering the
allegations of these prior felony convictions and related matters.” (7 RT 2870.)
Accordingly, his lawyers were asking for bifurcation of the prior conviction allegations.
But then the trial court advised Mr. Grimes that “[i]n order to avoid having the jury deal

with that issue” he was required to “waive your right to have the jury decide that issue.”

(7 RT 2870.)

In fact, the advice the trial court and counsel gave was wrong. As this Court is
aware, trial courts throughout the state routinely grant bifurcation motions even where the
defendant does not waive his right to a jury trial. (See, e.g., People v. Mosby (2004) 33
Cal.4th 353, 356 n.1; People v. Wiley (1995) 9 Cal.4th 580, 584.) Bifurcation does not

require waiver of the right to a jury trial; it simply permits the jury trial to be divided into

two sections.

Mr. Grimes was, therefore, given fundamentally incorrect advice in deciding
whether to waive his right to a jury trial. Accordingly, his waiver was either involuntary
or improperly counseled (depending on whether the source of the mis-advice was counsel
or the court). In either event, the trial court’s subsequent findings on the prior conviction
allegations must be vacated, and the seven years of prison time imposed because of the

improper waiver must be vacated.
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XXI. BECAUSE APPELLANT SERVED A SINGLE CONTINUOUS PERIOD OF
CONFINEMENT FOR TWO OF THE ALLEGED PRIOR CONVICTIONS,
THERE WAS INSUFFICIENT EVIDENCE TO SUPPORT TWO SECTION
667.5(B) ALLEGATIONS.

The state alleged Mr. Grimes served separate prison terms for four prior felony
convictions within the meaning of section 667.5(b). (2 CT 187-188.) According to the
state, Mr. Grimes served a separate prior prison term for (1) an October 18, 1983 vehicle
theft, case number 194227, (2) an April 3, 1986 robbery, case number 37318, (3) an April
23, 1991 possesston of a firearm by a felon, case number 265702, and (4) an April 25,

1991 escape, case number 265687. (2 CT 187-188.)

To prove the allegations, the state introduced Mr. Grimes’s so-called “969(b)”
packet into evidence. (35 RT 9373; 28 CT 8362-8391.) This packet reveals that Mr.
Grimes did indeed serve separate prison terms for case numbers 194227 and 37318. (28
CT 8374, 8378.) This packet also reveals, however, Mr. Grimes only served one prior

prison term for both case numbers 265702 and 265697. (28 CT 8372.)

The trial court nonetheless found all four section 667.5(b) allegations true. (35 RT
9375.) At sentencing, the court imposed a one-year term for each of these four
allegations. (7 CT 1608.) As more fully discussed below, because the state only proved
Mr. Grimes served three separate prison terms within the meaning of section 667.5(b), the

trial court erred in imposing four one-year terms. One of these terms must be stricken.
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Under section 667.5(b), a one-year enhancement is imposed for each “prior prison
term . ...” A prior prison term means a “continuous completed period of prison
incarceration imposed for the particular offense alone or in combination with concurrent
or consecutive sentences for other crimes . . . .” (Pen. Code § 667.5, subd. (g).) When
one period of confinement is imposed for multiple convictions, this is considered a single
prison term for purposes of the section 667.5(b) enhancement. (People v. Jones (1998)
63 Cal. App.4th 744, 746-750; People v. Ruiz (1996) 44 Cal. App.4th 1653, 1669; People

v. James (1980) 102 Cal.App.3d 728, 733.)

Here, Mr. Grimes served a single continuous period of confinement for case
numbers 265702 and 265697. (28 CT 8372.) Because the prison terms imposed for these
two convictions were imposed and served at the same time, there was only one prior
prison term within the meaning of section 667.5. Without sufficient evidence that Mr.
Grimes served two prior prison terms for these offenses, the trial court’s finding that the
state had proven two separate 667.5(b) allegations in connection with these offenses
violates Due Process. (Jackson v. Virginia (1979) 443 U.S. 307.) The Court should

strike the true finding on one of these allegations and vacate one of the one-year prison

terms.
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CONCLUSION
For all these reasons, the conviction, special circumstance and death verdict should

be reversed. In addition, the prior conviction allegations and one of the prior prison term

allegations must be stricken.

DATED: 0 / 23/ of Respectfully submitted,

CLIFF GARDNER
CATHERINE WHITE
LAZULI WHITT
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Attorney¥ for Defendant
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