
1233.) Here, the trial cOUli told the jurors that, in fact, the court was no

longer being fair. Perceiving that the victim's respect for the law had been

taken advantage of by the defense, the court admonished the jurors that the

court changed its ..tone" and "demeanor" specifically to redress the

defense's disrespect for the law. The court beseeched the jurors to take to

heart not just the court's words, but the tone used. "[A] judge should be

careful not to throw the weight of the judicial position into a case, either for

or against a defendant. It is unnecessary to cite the cases bearing on this

subject. It is a fundamental principle underlying our jurisprudence."

(People )'. Mahoney (1927) 201 Cal.2d 618,627.) Having gone so far as to

tell the jury it should be swayed by the manner in which the court expressed

its disapproval, the court '"transcended so far beyond the pale of judicial

fairness as to render a new trial necessary." (Ibid.; People v. Sturm, supra,

37 Cal. 4th at p. 1233.)

In issuing its provocative and inflammatory instruction, the trial

couli injected itself as a partial advocate for the prosecution and against the

defense. Thus, irrespective of the admissibility of the evidence, the trial

court committed error.

D. The Trial Court's Subsequent Attempt To "Clarify" Its 
Instruction, Only Reinforced The Error Created By The 
Initial Inflammatory Instruction

After the close of evidence, as it instructed the jury, the trial court

attempted to clarify its erroneous admonition Over defense objection (53
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R.T. 9907-9908), the trial court instructed:

"At the time Mrs. Johnson testified, you were instructed to 
disregard her opinion on the question of pena lty or 
punishment. I wish to clari fy that point. The question of 
penalty or punishment is yours to decide based upon the 
factors in aggravation and mitigation upon which you are now 
being instructed. Not included is any perception you may 
have of the feelings or desires of any witness on that question, 
including the family of Deputy Aguirre and the family of 
Mr. Johnson or of any other witness." (54 R.T. 9970-9971.)

The supplemental instruction only served to reinforce the error created by

the inflammatory instruction previously given.

Procedurally, the instruction was given more than a week after Mrs.

Johnson's testimony. Thus, even had it been meant to correct the error in

the original instruction, it would have been stale and ineffective in terms of

erasing the passion and prejudice imprinted by the original instruction.

Substantively, the instruction only served to reinforce the error of the first

instruction. The only phrase that provided guidance, "Not included [as a

factor in aggravation and mitigation] is any perception you may have of the

feelings or desires of any witness on th[ e question of penalty], including the

family of Deputy Aguirre and the family of Mr. Johnson ... ·· was incorrect

for the same reason as was the original instruction.

The trial court again conflated evidence of the feelings of Deputy

Aguirre's family as to penalty, with evidence of the feelings of appellant's

family as to penalty. While the former has no relevance to the appropriate

factors in aggravation and mitigation, the latter does. "It is clear that the
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prosecution may not elicit the views of a victim or victim's family as to the

proper punishment." (People 1'. Smith, supra, 30 Ca1.4th at p. 622, citing

Booth 1'. A1myland (1987) 482 U.S. 496, 508-509 [107 S.Ct. 2529, 2535-

2536. 96 L.Ed.2d 440].) However, testimony from someone with a

"significant relationship, that defendant deserves to live, IS proper

mitigating evidence as 'indirect evidence of the defendant's character.'

(People \'. Smith, supra, 30 Ca1.4th at pp. 622-623.) Therefore, the jury

could consider Mrs. Johnson's testimony that appellant did not deserve to

die, as relevant mitigating evidence of appellant's character.

Ironically, the second instruction did serve to "clarify" the point

previously made." In the truest sense of the word, the instruction

illuminated, elucidated and magnified the error in the original instruction.

E. The Errors Created By The Inflammatory Instruction,
Admonishing The Jury "'in the strongest possible terms" 
To Disregard The Question, And Indicating That The 
Defense And Mrs. Johnson Had Not Respected The Law, 
Reinforced By The Second Instruction, And Underlying 
Exclusion Of The Evidence, Were Prejudicial.

This Comi has recognized that exclusion of mitigation testimony

from a witness with a substantial relationship to the defendant is of federal

constitutional import. (People v. Smith, supra, 30 Ca1.4th at pp. 622-623.)

Federal constitutional errors are analyzed under the standard set forth in

Chapman 1'. California (1967) 386 U.S. 18, [87 S.Ct. 824, 17 L.Ed.2d

70S].) Under this standard, reversal is required unless the State can prove
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beyond a reasonable doubt that the error did not contribute to the verdict.

(ld., at 24; see also, People )'. Boyette (2002) 29 Cal.4th 38 I, 428.) The

State cannot meet this burden.

The exclusion of evidence took from the jury" s purvIew the most

important character evidence a defense witness could offer. that appellant

was deserving of life in prison. Moreover, the exclusion of Mrs. Johnson's

testimony was not in a vacuum. It was preceded by the contrasting

inclusion of Deputy Fryhoffs testimony implying that appellant deserved

death. Further, the exclusion of Mrs. Johnson's testimony was only the tip

of a prejudicial iceberg. The excl usion was compounded by the

prosecutor's explosive outburst immediately following the question and

answer, the trial courfs dramatic decision to clear the courtroom, and the

trial courfs subsequent inflammatory instruction that the substance of

appellanfs mother's testimony was more improper than any other evidence

heard by the jury. In this respect, the trial cOUli advocated that Mrs.

Johnson's opinion was not just legally irrelevant, but morally and ethically

wrong. The trial court, fUliher, urged the jurors to follow the court's

misguided attempt to punish the defense for the perceived violation. The

trial cOUli implied that the defense had disrespected the rule of law,

contrasting the defense's misfeasance with the family of Deputy Aguirre's

"respect"' for the "rule of law."' If, as this COUli has found, "[j]urors rely

with great confidence on the faimess of judges, and upon the correctness of
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their views expressed during trials[,]" (People v. Sturm, supra, 37 Cal.4th at

p. 1233), then with great confidence, this Court should presume the jurors

relied on the judge's view that the defense was ethically and morally

bankrupt. Once the trial comi admonished the jury that the defense had

violated the law, it must be presumed that the defense's credibility in the

jury's eyes had been destroyed. Finally, to assure that there remained no

doubt that the jury would follow its misguided direction; the trial court

reinforced its previous errors with a final elToneous instruction.

The jury is presumed to have followed the trial court's instructions

and admonitions. (See, e.g., People 1', Powell (1960) 186 Cal.App.2d 54,

59; People 1'. Clair (1992) 2 Cal.4th 629, 663 ["We presume that jurors

treat the court's instructions as a statement of law by a judge. '1)

Therefore, we must presume that the jurors in the instant case followed the

trial cOUli's instructions to, "in the strongest possible terms," disregard

evidence that appellant was deserving of life, and to recognize that only

Deputy AguiITe's family respected the law. That presumption would also

extend to following the tenor of the admonition as well, especially when the

trial court beseeches the jury to do 50  - "[ these] are strong words that I have

used and I hope you receive them in that way.'"

In determining prejudice, this Court must be cognizant that death is a

"punishment different from all other sanctions," (Woodson 1'. North

Carolina (1976) 428 U.S. 280, 303-304, 305, [96 S.Ct. 2978, 2990-2991,
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49 L.Ed.2d 944.) The decision by the jurors to impose death was not "open

and shut." (People v. Cardenas (1982) 31 Cal.3d 897, 907.) The jurors

deliberated for a week before returning their verdict. (54 R.T. 10119,

10134.) "In a close case, such as this, any error of a substantial nature may

require a reversal and any doubt as to its prejudicial character should be

resolved in favor of the appellant.'· People v. Zemavasky (1942) 20 Ca1.2d

56, 62.)

In light of the error in excluding the evidence, compounded by the

behavior of the prosecutor and trial cou1i, and the trial court's instructions,

the State cannot prove beyond a reasonable doubt that the testimony and

argument did not contribute to the verdict of death. (Chapman v.

California (1967) 386 U.S. at 24.) This Cou1i must reverse the judgment of

death and order new penalty phase proceedings.
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XII. CALIFORNIA'S DEATH PENALTY LAW VIOLATES THE 
FIFTH, SIXTH, EIGHTH, AND FOURTEENTH 
AMENDMENTS OF THE UNITED STATES CONSTITUTION

California's death penalty law is unconstitutional because it permits

the arbitrary and capricious imposition of the death penalty by failing to:

require a finding of proof beyond a reasonable doubt of the aggravating

factors; require the jury to reach unanimity as to the aggravating factors;

require the jury to make explicit findings of the factors found in

aggravation; require inter-case proportionality review; meaningfully narrow

the class of offenders eligible for the death penalty; minimize the risk of

wholly arbitrary and capricious action; and provide equal protection to

capital defendants. A death sentence that results from such an arbitrary

procedure violates the due process, jury trial, and reliability guarantees of

the Fifth, Sixth, Eighth, and Fourteenth Amendments

This Couri has found that California's death penalty statute

withstands constitutional scrutiny. (People 1'. Jenkins (2000) 22 Ca1.4th

900, 1054 [95 Ca1.Rptr.2d 377,997 P.2d 1044]; People ,i. Prieto (2003) 30
Ca1.4th 226, 262-263 [133 Ca1.Rptr.2d 18,66 P.3d 1123J; People ". Cox

(2003) 30 Ca1.4th 916 [135 Ca1.Rptr.2d 272,70 P.3d 277]; People 1'. Gr!ffin

(2004) 33 Ca1.4th 536 [15 Ca1.Rptr.3d 743, 93 P.3d 344J; People v.

Morrison (2004) 34 Ca1.4th 698, 730-731 [21 Ca1.Rptr.3d 682, 101 P.3d

568]; People v. Ward (2005) 36 Ca1.4th 186 [30 Ca1.Rptr.3d 464, 114 P.3d.

717J.) Appellant asks this Court to reconsider the above rulings in light of

363



the argument beIO\\'.
'--

A. California's Death Penalty Law

The People of California adopted the state's death penalty law

("'DPL") through an initiative measure approved in 1978. (See e.g.,

California Penal Code §§ 190, 190.1.) The DPL subjects a defendant to the

death penalty after he has suffered a first degree murder conviction with at

least one special circumstance. (California Penal Code §§ 190.2(a), 190.3.)

Once the trier of fact has found that one or more special circumstances

exist, the court must hold a separate hearing to determine whether the

defendant's punishment will be death or life imprisonment without the

possibility of parole. (California Penal Code § 190.2(a), 190.3, 190.4(a).)

During the penalty hearing, the parties may present evidence "as to any

matter relevant to aggravation, mitigation, and sentence ......63 (California

Penal Code § 190.3.) In turn, the DPL provides that in determining the

appropriate penalty, the trier of fact must take the following factors into

account, if relevant:

(a) The circumstances of the crime of which the defendant 
was convicted in the present proceeding and the existence of 
any special circumstances found to be true pursuant to

63 In California, aggravating factors are defined as "any fact, condition or 
event attending the commission of a crime which increases its guilt or 
enormity. or adds to its injurious consequences which is above and beyond 
the elements of the crime itself." People )'. Dyer (1988) 45 Ca1.3d 26. 77 
[753 P.2d I, 246 Cal.Rptr. 209]; CALJIC No. 8.88.)
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Section 190.1.

(b) The presence or absence of criminal actIvIty by the 
defendant which involved the use or attempted use of force or 
violence or the express or implied threat to use force or 
violence.

(c) The presence or absence of any prior felony conviction.

(d) Whether or not the offense was committed while the 
defendant was under the influence of extreme mental or 
emotional disturbance.

(e) Whether or not the victim was a partIcIpant in the 
defendant's homicidal conduct or consented to the homicidal 
act.

(f) Whether or not the offense was committed under 
circumstances which the defendant reasonably believed to be 
a moral justification or extenuation for his conduct.

(g) Whether or not defendant acted under extreme duress or 
under the substantial domination of another person.

(h) Whether or not at the time of the offense the capacity of 
the defendant to appreciate the criminality of his conduct or 
to conf01111 his conduct to the requirements of law was 
impaired as a result of mental disease or defect or the affects 
of intoxication.

(i) The age of the defendant at the time of the crime.

U) Whether or not the defendant was an accomplice to the 
offense and his participation in the commission of the offense 
was relatively minor.

(k) Any other circumstance which extenuates the gravity of 
the crime even though it is not a legal excuse for the crime.

(Calif0111ia Penal Code § 190.3.)

The trier of fact "shall consider, take into account and be guided by

the aggravating and mitigating circumstances refened to in" section 190.3,
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and impose a sentence of death only if it concludes that ·'the aggravating

circumstances outweigh the mitigating circumstances." (Ibid.) If the trier

of fact determines that the mitigating circumstances out\veigh the

aggravating circumstances, it must impose a sentence of life without the

possibility of parole. (Ibid.)

Except for unadjudicated criminal acts under factor (b), the DPL

does not require that any aggravating factors be proven beyond a reasonable

doubt. (See, e.g., People v. Brovm (2004) 33 Ca1.4th 382, 401-402; People

1'. Prieto (2003) 30 Cal.4th 226, 275.)

B. Factual Background

During pretrial proceedings, appellant moved to prohibit the

imposition of the death penalty arguing that the DPL was unconstitutional

because it permitted arbitrary and capricious imposition of the death

penalty in violation of the Eighth and Fourteenth Amendments of the

Constitution. (5 c.T. 1294  - I 307; 6 C.T. 1656-1664; 17 R.T. 2809-2810.)

The trial cOUli denied appellant's motion based on People v. Carpenter

(1997) 15 Ca1.4th 312, 420 [63 Cal.Rptr.2d 1, 935 P.2d 708] and Tuilaepa

v. California (1994) 512 U.S. 967 [114 S.Ct. 2630, 129 L.Ed.2d 750],

stating: "Upon the cases I've cited, it appears that the issues have been

relatively exhaustively examined both at the state and federal level, and this

couli is bound by the precedent and, expressing no fUliher opinion, denies

the motion." (17 R.T. 2809-2810.)
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The trial court's instructions to the jury comported with the DPL. At

the beginning of the penalty-phase, appellant's jurors were instructed,

pursuant to section 190.3, on all factors except (e). (54 R.T. 9967-9969.)

With respect to establishing a burden of proof for the finding of aggravating

factors, the trial court instructed only on the single prior criminal act

evidence introduced by the prosecutor under factor (b). With respect to

this, at the close of penalty-phase evidence, and prior to argument, the trial

cOUli instructed the jury as follows: "Before a juror may consider any

criminal activity as an aggravating circumstance in this case o a juror must

first be satisfied beyond a reasonable doubt that the defendant Michael

Raymond Johnson did in fact commit the criminal acts. It is not necessary

for all jurors to agree. If any juror is convinced beyond a reasonable doubt

the criminal activity occurred. that juror may consider that activity as a fact

in aggravation. If a juror is not so convinced, that juror must not consider

that evidence for any purpose. (54 R.T. 9972; 12 C.T. 3225; CALJIC

8.87.) The jurors were not instructed as to any burden of proof for a

finding of any other aggravating factors. At the conclusion of argument,

the trial court instructed pursuant to C ALJIC 8.88, that: "To return a

judgment of death, each of you must be so persuaded that the aggravating

circumstances are so substantial in comparison with the mitigating

circumstances that it warrants death instead of life without parole." (54

R.T. 10118; 12 c.T. 3240.)
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The instructions, in line with the DPL, did not require the jurors to

find every aggravating factor proven beyond a reasonable doubt. Each

juror may have found aggravating facts to be substantial on the most

minimal of proof. Additionally, each juror was permitted to reach a separate

finding from other jurors as to which aggravating circumstances were so

substantial as to justify death. Each juror may have voted for death in

reliance on one or more arguably aggravating facts that only he or she

believed existed, and that other jurors may have rejected as a basis for

imposing death.

c. The Failure to Require Aggravating Factol's Be Proved 
Beyond A Reasonable Doubt Violated Appellant's Fifth, 
Sixth, And Fourteenth Amendment Rights.

Other than the single prior criminal act evidence presented under

DPL factor (b), the jury was not required to find any aggravating fact

proven beyond a reasonable doubt. However, the Sixth and FOUlieenth

Amendments "require criminal convictions to rest upon a jury

determination that the defendant is guilty of every element of the crime

with which he is charged, beyond a reasonable doubt." (United States v.

Guadin (1995) 515 U.S. 506, 509-510 [115 S.Ct. 2310,132 L.Ed.2d 444];

Mullanev v. Wilbur (1975) 421 U.S. 684, 698 [95 S.Ct. 1881, 44 L.Ed.2d

508]; In re Winship (1970) 397 U.S. 358, 363-364 [90 S.Ct. 1068, 25

L.Ed.2d 368].) Where proof of a paliicular fact exposes the defendant to

greater punishment that that available in the absence of such proof, that fact
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is an element of the crime which the Fifth and Sixth Amendrnents require

to be proven to a jury beyond a reasonable doubt. (Apprendi \ '. NevI' Jersey

(2000) 530 U.S. 466, 490 [120 S.Ct. 2348, 147 L.Ed.2d 435L Mullaney 1'.

Wilbur (1975) 421 U.S. 684, 698 [95 S.Ct. 1881, 44 L.Ed.2d 508]; Specht

1'. Patterson (1967) 386 U.S. 605, 607 [87 S.Ct. 1209, 18 L.Ed .2d 326].)

"The reasonable-doubt standard plays a vital role in the American

scheme of criminal procedure. It is a prime instrument for reducing the risk

of convictions resting on factual error. The standard provides concrete

substance for the presumption of innocence -- that bedrock "axiomatic and

elementary" principle whose "enforcement lies at the foundation of the

administration of our criminal law." (Citation omitted.) " ."rA] person

accused of a crime ... would be at a severe disadvantage, a disadvantage

amounting to a lack of fundamental fairness, if he could be adjudged guilty

and imprisoned for years on the strength of the same evidence as would

suffice in a civil case." (Citation omitted.)

In re Winship (1970) 397 U.S. 358,363 [90 S.Ct. 1068,25 L.Ed.2d

368]; see also Addington v. Texas (1979) 441 U.S. 418, 423 [99 S.Ct. 1804,

60 L.Ed.2d 323] ["the interests of the [criminal] defendant are of such

magnitude that historically ... they have been protected by standards of

proof designed to exclude as nearly as possible the likelihood of an

erroneous judgment.  "].)

In Apprendi. a factual finding under New Jersey's hate crime statute
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that defendant committed the charged possession of a firearm offense with

the purpose to intimidate individuals because of race increased the statutory

maximum penalty from between five and ten years imprisonment to

between ten and twenty years imprisonment. The Court determined that

since this factual finding increased defendant" s penalty beyond the

prescribed statutory maximum, it constituted an clement of the offense to

be submitted to a jury and proved beyond a reasonable doubt. (Apprendi v.

New Jersey, supra, 530 U.S. at pp. 490-492.) As the Court held: "[I]t is

unconstitutional for a legislature to remove from the jury the assessment of

facts that increase the prescribed range of penalties to which a criminal

defendant is exposed. It is equally cleor thot SlIch facts must be established

by prool beyond a reasonable doubt." (ld. at p. 490 (emphasis supplied).

quoting Jones v. United States (1999) 526 U.S. 227, 252-253 [119 S.Ct.

1215,143 L.Ed.2d 311].)

In Ring. the Court applied the holding of Apprendi to Arizona's

death penalty law. Under that law, the maximum punishment for first

degree murder was life imprisonment unless the trial judge found beyond a

reasonable doubt that one of ten statutorily enumerated aggravating factors

existed. The Court held that Arizona's death penalty regime violated the

rule announced in Apprendi since aggravating factors exposing a capital

defendant to the death penalty must be proven to a jury beyond a

reasonable doubt. (Ring v. Arizona (2002) 536 U.S. 584 [122 S.Ct. 2428,
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153 L.Ed.2d 556].) Recalling Apprendi's admonition that the relevant

inquiry'" is one not of form, but of effect,'" the COUli stated the following

rule: "If a State makes an increase in a defendant" s authorized punishment

contingent on the finding of a fact, that fact -- no matter how the State

labels it -- must be found by a jury beyond a reasonable doubt. 64 (Ring )'.

 supra, 536 U.S. at p. 602, quoting Apprcndi 1'. NcVl' Jcrsey, supra,

530 U.S. at p. 494; see also Blakely v. Washington (2004) 542 U.S. 296,

305 [124 S.Ct. 2531, 159 L.Ed.2d 403] [invalidating Washington state's

sentencing scheme to the extent it permitted judges to impose a sentence

above the "standard range" or statutory maximum authorized by the jury's

verdict by finding the existence of an aggravating factor by a

preponderance of the evidence.].)

The procedure for imposing a death sentence under California's DPL

violates defendants' due process right to proof beyond a reasonable doubt.

Under California Penal Code  190.2(a), 190.3, and 190.4(a), once the

trier of fact has found that the defendant committed first degree murder

with at least one special circumstance, the court must hold a separate

penalty phase hearing to determine whether the defendant will receive a

64 The COUli's holding in Ring did not rest on the heightened protections 
that the Constitution affords in death penalty cases: "Capital defendants, no 
less than non-capital defendants, we conclude, are entitled to a jury 
determination of any fact on which the legislature conditions an increase in 
their maximum punishment." (Ring 1'. Arizona, supra, 536 U.S. at p. 589.)
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death sentence or a term of life without the possibility of parole. In

considering whether to impose the death penalty, the trier of fact must

consider a variety of enumerated circumstances in aggravation and

mitigation. (See California Penal Code  190.3.) Since the trier of fact can

only impose a sentence of death where the aggravating circumstances

outweigh the mitigating circumstances, it must first find at least one factor

in aggravation before imposing death. (Ibid.)

Pursuant to Apprendi and Ring, because the DPL's factors in

aggravation operate as ""the functional equivalent of an element of a greater

offense:' the Fifth and Fourteenth Amendments require that they be found

by the trier of fact beyond a reasonable doubt. (Apprendi v. New Jersey,

supra, 530 U.S. at p. 494, n. 19.) Thus, just as the presence of the hate

CrIme enhancement in Apprendi elevated defendant's sentence range

beyond the prescribed statutory maXll11Um, the presence of aggravating

factors under the DPL elevate a defendant's sentence beyond the statutory

maximum of life in prison to a sentence of death. Similarly, as in Ring, the

maximum punishment a defendant may receive under the DPL for first

degree murder with a special circumstance is life imprisonment; a death

sentence is unavailable without a finding that at least one statutorily

enumerated aggravating factor exists. Consequently, as the Court made

clear in Ring, since it is the existence of factors in aggravation which

expose California's capital defendants to the death penalty, those factors
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must be proven beyond a reasonable doubt 111 order to impose a

constitutionally-valid death sentence. Because no standard of proof is

required as to those factors upon which a death verdict must rest, the

imposition of a death sentence under the DPL -- as in this case -- violates

defendant" s constitutional guarantee to proof beyond a reasonable doubt.

Despite the similarities between the DPL and the sentencing

schemes invalidated in Apprendi and Ring, the California Supreme Court

has repeatedly held that aggravating factors, other than unadjudicated

criminal acts, need not be proven beyond a reasonable doubt. (See, e.g.,

People \" Brown (2004) 33 Cal.4th 382, 401-402 [15 Cal.Rptr. 3d 624, 93

P.3d 244]: People \'. Prieto (2003) 30 Cal.4th 226, 275 [66 P.3d 1123, 133

Cal.Rptr.2d 18].) The couli has justified its position under the theory that

"the penalty phase detem1ination in California is normative, not factual. It

is therefore analogous to a sentencing court's traditionally discretionary

decision to impose one prison sentence rather than another. ,,65 (People v.

Prieto, supra, 30 Cal.4th at p. 275.) In accord with the California Supreme

65 The comi in Black found that neither Ring nor Blakely rendered 
Califomia's Determinate Sentencing Law unconstitutional because "[t]he 
judicial factfinding that occurs during [the selection of an upper term 

sentence] is the same type of judicial factfinding that traditionally has been 
pmi of the sentencing process." (People v. Black (2005) 35 Ca1.4th 1238, 
1258 [113 P.3d 534, 29 Ca1.Rptr.3d 740].) Subsequently the United States 
Supreme Court held California's Detenninate Sentencing Law 
unconstitutional in Cunningham v. California (2007) 127 S.Ct. 856 [2007 
U.S. LEXIS 1324].
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Court's precedents in this area, the trial court in this case refused to instruct

the jury that it could only consider a factor in aggravation if it found that

the evidence established the existence of the factor beyond a reasonable

doubt. (17 R.T. 2809-2810; 5 c.T. 1294-1307; 6 c.T. 1565-1664.)

California stands alone in refusing to require the State to prove

aggravating factors beyond a reasonable doubt before the trier of fact may

impose a death sentence. Of the 37 jurisdictions in the nation with a death

penalty, the statutes of 30 states and the federal system specifically provide

that such aggravating factors must be proven beyond a reasonable doubt. 66

The statutes of four additional states contemplate the introduction of

evidence in aggravation, but are silent on the standard of proof by which

the State must prove this evidence to the tier of fact. 67 However, with the

66 See Ala. Code § 13A-5-45(e); Ariz. Rev. Stat. Ann. § 13-703(B); Ark. 
Code Ann. § 5-4-603; Colo. Rev. Stat. § l8-1.3-1201(1)(d); Del. Code 
Ann., Tit. II § 4209(c)(3)a.1.; Ga. Code Ann. § 17-10-30(c); Idaho Code 
§19-25l5(3)(b); Ind. Code Ann. § 35-50-2-9(a): Ill. Compo Stat., Ch. 720, § 
5/9-1(f); Ky. Rev. Stat. AIID. § 532-025(3); La. Code Crim. Proc. Ann. 
31i.905.3; Md. Crim. Law Code Ann. § 46-18-305; Mo. Rev. Stat. AIID. § 
565-032.1 (1); Neb. Rev. Stat. § 29-2520(4  )(f); New. Rev. Stat. § 175  -
554(4); N.H. Rev. Stat. Anl1. § 630:5-iii; N.J. Stat. ArID. 2C:II-3c(2)(a); 
N.M. Stat. Ann. § 31-20A-3; N.C. Gen. Stat. § 15A-2000(c)(1); Ohio Rev. 
Code Al1l1. § 2929-04(B); Okla. Stat. Ann., Tit. 21, § 70 1.11; 42 Pa. Cons. 
Stat. § 9711 (c)(1)(iii); S.c. Code Ann. § 16-3-20(A); S.D. Codified Laws 
Al1l1. § 23A-27  A-5; Tel1l1. Code Ann. § 39-13-204(f); Tex. Crim. Proc. 
Code Al1l1. § 37.071(c); Va. Code Ann. § 19.2-264.4(C); Wyo. Stat. § 6-2  -
102(d)(i)(A), (e)(i); 18 U.S.C.A. § 3593(c).

67 See Conn. Gen. Stat. § 53a-46a(c); Fla. Stat. § 921-141(1), (2)(a); Ore. 
Rev. Stat. § 163-150(1 )(a); Utah Code Ann. § 76-3-207(2)(a)(iv).
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exception of Oregon's Supreme Comi, which has not yet faced the issue,

the high courts of these jurisdictions have explicitly determined that the

trier of fact must find factors in aggravation beyond a reasonable doubt

before using them to impose a sentence of 

D. The Failure To Require Juror Unanimity As To What 
Facts Were True And Sufficiently Aggrayating To 
Support A Vote For Death Violated the Fifth, Sixth, 
Eighth, And Fourteenth Amendments.

This Court has repeatedly rejected the claim that unanimity IS

required for any decision but the ultimate one. (People I'. Blair (2005) 36

Ca1.4th 686, 753 [31 Ca1.Rptr.3d 485, 115 P.3d 1145]; PEople \'. Ward

(2005) 36 Cal.4th 186 [30 Cal.Rptr.3d 464, 114 P.3cl. 717]; Pi!ople \'.

Taylor (1990) 52 Ca1.3d 719, 749 [276 Ca1.Rptr. 391, 801 P.2d 1142];

PeoplE 1'. Miranda (1987) 44 Cal.3d 57, 99 [241 Ca1.Rptr. 594,744 P.2d

1127]. Appellant will thus honor the request in People 1'. Schmeck (2005)

37 Cal.4th 240, 303-304 [33 Ca1.Rptr.3d 397, 118 P.3d 451], and will not

brief the issue in full. He will rely on the representation that such claims

Washington State's death penalty law does not mention aggravating factors, 
but requires that before imposing a sentence of death, the trier of fact must 
make a finding beyond a reasonable doubt that no mitigating circumstances 
exist sufficient to warrant leniency. Wash. Rev. Code Ann.  10.95.060(4). 
New York declared its death penalty statute unconstitutional in 2004,
People v. La Valle (N.Y. 20(4) 3 N.YJd 88 [783 N .Y.S.2d 485, 817 N .E.2d
341], and had not since revived it.

68 See State v. Rizzo (Conn. 2(03) 226 Conn. 171, 180 [833 A.2d 363];
State v. Steele (Fla. 2(05) 921 So.2d 538, 540; State I'. Gardner (UT 20(2)
947 P.2d 630, 647; State v. Brown (UT 1980) 607 P.2d 261,271,.
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will be deemed '"fairly presented" for purposes of federal review even if

supported by minimal briefing. (Ibid.) He does, however, ask that the

Court reconsider its prior decisions based, inter alia, on the following:

1. The right to unanimity via a jury trial is applicable 
to sentencing findings.

In its recent decisions holding the Sixth Amendment jury-trial right

applicable to sentencing findings, the United States Suprcme Court has

noted that unanimity is one of the bedrock requiremcnts underlying the

Sixth Amendment right:

'"[T]o guard against a spirit of oppression and tyranny on the 
part of the rulers," and '"as the great bulwark if [our] civil and 
political liberties," 2 J. Story, Commentaries on the 
Constitution of the Unitcd States 540-541 (4th ed. 1873), trial 
by jury has been understood to require that "the truth of every 
accusation, whether preferred in the shape of indictment, 
infonnation, or appeal, should afterwards be confirmed by the
unanimous suffrage of twelve of [the defendant's] equals and
neighbours 4 W. Blackstone, Commentaries on the Law 
of England 343 (1769).

(Apprendi 1'. Nevv Jersey, supra, 530 U.S. at 477 (emphasis added; brackets

in original). Accord Blakely v. JVashil1gton (2004) 542 U.S. 296, 313 [124

S.Ct. 2531. 159 L.Ed.2d 403]. See also People 1'. Griffin (2004) 33 CalAth

536,594-595 [15 Cal.Rptr.3d 743,93 P.3d. 344] ['"In Apprendi, the court

held that the Fourteenth Amendment's due process clause requires the state

to submit to a jury, and prove beyond a reasonable doubt to the jury's

unanimous satisfaction, every fact, other than a prior conviction, that

increases the punishment for a crime beyond the maximum otherwise
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prescribed under state law"; emphasis added].) As the COUIi explained in

Apprcndi, where a sentencing factor authorizes a punishment beyond the

maximum authorized for the underlying offense, "it is the functional

equivalent of an element of a greater offense than the one covered by the

jury's guilty verdict." (ld. at p. 494, fn. 19.)

Relying on Walton v. Arizona (1990) 497 U.S. 639, 647-649 [110

S.Ct. 3047, III L.Ed.2d 511], the high COtlli excepted its holding in

Apprendi from capital sentencing schemes that required judges to find

specific aggravating factors after a jury found the defendant guilty of a

capital crime. (Apprendi )'. New Jersey, supra, 530 U.S. at p. 496.)

Subsequently in Ring v. ArizonCl (2002) 536 U.S. 584 [122 S.Ct. 2428, 153

L.Ed.2d 556]. the United States Supreme Court ovelTuled Walton to the

extent that it allowed a sentencing judge, sitting without a jury, to make

factual findings necessary for imposition of a death sentence. (ld. at p.

2443.) Ring fUliher held that Apprendi was fully applicable to all such

findings whether labeled "sentencing factors" or "elements" and whether

made at the guilt or penalty phases of trial. (lbid.)

2. Life without parole was the statutory maximum 

sentence.

This COUIi has rejected the applicability of Apprendi and Ring to

California's death penalty law on the ground that, after the jury has found

any special circumstance allegations true beyond a reasonable doubt, "death
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is no more than a prescribed statutory maximum for the offense." People v,

Prieto (2003) 30 Ca1.4th 226, 263 [133 Ca1.Rptr.2d 18, 66 P.3d 1123],

quoting People ". Anderson (2001) 25 Ca1.4th 543, 589. fn. 14 [106

Ca1.Rptr.2d 575, 22 P.3d 347], emphasis deleted; People ". 5nolll' (2003) 30

Ca1.4th 43, 126, fn. 32 [132 Ca1.Rptr.2d 271,65 P.3d 749],)

However, in Cunningham v. Calif(Jrnia (2007) 127 S .Ct. 856, 860

[2007 U.S. LEXIS 1324], the United States Supreme Comi ruled: '"[T]he

relevant 'statutory maximum,'" this COUli has clarified, "is not the

maximum sentence a judge may impose after finding additional facts, but

the maximum he may impose without any additional findings." (Citing to

Blakezy v. Woshington (2004) 542 U.S, 296, 303-304 [124 S.Ct. 2531; 159

L.Ed.2d 403], (emphasis in original).) Therefore, this Coure s finding that

death is the prescribed maximum under the DPL is constitutionally

incorrect.

In Cunningham, the United States Supreme Comi was addressing

California's determinate sentencing law ("DSL"). Pursuant to the DSL, the

sentencer (in Cunningham, the court) was obliged to sentence Cunningham

to a prescribed middle term, unless the judge found one or more additional

'"circumstances in aggravation.,,69 In Cunningham the judge found six

69 The applicable DSL prOVISIOn, California Penal Code § 1170, 
subdivision (b), states: '"When a judgment of imprisonment is to be 
imposed and the statute specifies three possible terms, the COUIi shall order
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aggravating facts and one mitigating fact. Therefore, the judge sentenced

Cunningham to the upper term. The California Court of Appeals affirmed.

The California Supreme Court denied review. The United States Supreme

Court reversed the appeals' judgment because the upper term was the result

of additional fact-finding by the judge, which violated Cunningham's right

to a jury trial. (Cul1ningham v. CaliFornia, supra, 127 S.Ct. at p. 860.)

Cunl1ingham is apposite to the case at bar. In appellant's case the

jury" s guilt-phase verdict left the jurors with two possible penalties, death

or life without the possibility of parole. In order to sentence appellant to

death the jurors were required to find that aggravating circumstances

substantially outweighed mitigating circumstances. (54 R.T. I () 1 18.) An

aggravating factor or circumstance was defined as '"any fact, condition or

event attending the commission of a crime which increases its severity or

enormity, or adds to its injurious consequences which is above and beyond

the elements of the crime itself." (54 R.T. 1  CALlIC 8.88, emphasis

added.) Therefore, unless additional facts were found by the jury that

substantially outweighed the mitigating facts, the prescribed sentence was

imposltlOn of the middle term, unless there are circumstances in 
aggravation or mitigation of the crime." Court rules adopted to implement 
the DSL define "circumstances in aggravation" as facts that justify the 
upper term. (Cal. Rule of Court, Rule 4.405(d).) Those facts must be 
established by a preponderance of the evidence. (Cal. Rule of Comi, Rule 
4.420(b), n. 6.)
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life without parole.

Cunningham \vas merely the logical extension of Appreudi. A

sentence of death under the DPL is the "functional equivalent of an element

of a greater ofJense than the one covered by the jury's guilty verdict.··

(Apprendi v. New Jersey. supra, 530 U.S. at p. 494, fn. 19.) Likewise,

Apprendi is the logical extension of Blakefv. Life without the possibility of

parole was the "statutory maximum" sentence because it was the maximum

sentence that could be imposed based on the jury's verdict alone. (Blakely

1'. Jf!ashington, supra, 542 U.S. at p. 303.)

3. The federal death penalty statute requires juror 
unanimity.

The federal death penalty statute provides that a "finding with

respect to any aggravating factor must be unanimous." (21 U.S.c.

§ 848(k). See United States \'. Beckford (E.D. Va, 1997) 964 F.Supp. 993,

lOCH.) Nearly two-thirds of the 22 states that vest the statutory

responsibility in the jury for the death penalty sentencing do likewise. 70

70 See Ark. Code Ann, § 5-4-603(a) (Michie 1993); Colo. Rev. Stat. Ann, § 
16-11-103(2) (West 1992); Ill. Ann. Stat. ch. 38, para, 9-1(g) (Smith-Hurd 
1992); La Code Crim. Proc. Ann. ali. 905.6 (West 1993); Md. Ann. Code 
art. 27, § 4l3(i) (1993); Miss. Code Ann. § 99-19-103 (1992); N.H, Rev. 
Stat. Ann. § 630:5(lV) (1992); N .M. Stat. Ann. § 3l-20A-3 (Michie 1990); 
Okla. Stat. Ann. Tit. 21, § 701.11 (West 1993); 42 Pa. Cons. Stat. Ann, § 
9711(c)(1)(iv) (1982); S.c. Code Ann. § l6-3-20(C) (Law Co-op, 1992); 
Tenn, Code Ann. § 39-13-204(g) (1993); Tex. Crim. Proc. Code Ann. § 37  -
071 (West 1993),
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4. Juror unanimity ensures that real and full 
deliberation occurs.

Without unanimity, a death sentence can be reached by a plurality of

super-minority findings. This is not acceptable under the Sixth

Amendment. The United States Supreme Court has found that there is a

point below which a jury is not a constitutionally functioning body. (See,

e.g., Ballew v. Georgia (1978) 435 U.S. 223 [98 S.Ct. 1029, 55 L.Ed2d

234] ["progressively smaller juries are less likely to foster effective group

deliberation. At some point, this decline leads to inaccurate fact-finding and

incorrect application of the common sense of the community to the facts."

Ie!. at p. 232]; see also Brov.'l11'. Louisiana (1979) 447 U.S. 323 [100 S.Ct.

2214,65 L.Ed.2d 159]; Burch 1'. Louisiana (1978) 441 U.S. 130 [99 S.Ct.

1623,60 L.Ed.2d 96]; Johnson 1'. Louisiana (1972) 406 U.S. 356,362,364

[92 S.Ct. 1620,32 L.Ed.2d 152] (9-3 acceptable only in non-capital cases).)

"Jury unanimity ... is an accepted, vital mechanism to ensure that real and

full deliberation occurs in the jury room, and that the jury" s ultimate

decision will reflect the conscience of the community." (McKoy v. North

Carolina (1990) 494 U.S. 433, 452 [110 S.Ct. 1227, 108 L.Ed.2d 369]

(cone. opn. of Kelmedy, l).) Jury unanimity is necessary to ensure

"effective group deliberation," "accurate factfinding" -- Ballew I'. Georgia,

supra, 435 US. at 232 -- and "that the majority voices will actually be

heard" -- Brown v. Louisiana. supra. 447 U.S. at 333. (See also Allen v.
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United States (1896) 164 U.S. 492,501 [17 S.Ct. 154,41 L.Ed. 528] ("'The

very object of the jury system is to secure uniformity by a comparison of

views, and by arguments among the jurors themselves").)

The High Court has found ..that the purpose and functioning of the

jury in a criminal trial is seriously impaired, and to a constitutional degree,

by a reduction in size [of the jury] to below six memhers.'· (BalleH) 1'.

Georgia (1978) 435 U.S. 223, 239 [98 S.Ct. 1029, 55 L.Ed.2d 234].)

Moreover, the verdict of those six memhers must be unanimous in order to

"assure ... [its] reliability." (BroH'n 1'. Louisiana (1980) 447 U.S. 323, 334

[100 S.Ct. 2214, 65 L.Ed.2d 159].) If live is an insufficient number for

promoting group deliheration, providing a fair possibility for obtaining a

representative cross-section of the community. and ensuring accurate fact

finding, a jury effectively consisting of one person, as is now the case with

respect to aggravating factors and the weighing process under California's

death penalty law, is plainly insufficient. The "acute need for reliability in

capital sentencing proceedings" -- Monge 1'. California (1998) 524 U.S.

721,732 [118 S.Ct. 246,141 L.Ed.2d 615]-- militates heavily in favor of

requiring unanimity with respect to the crucial findings of a capital jury.

5. A greater degree of reliability is required in death 
penalty cases.

Ensuring the reliability of the jury's fact finding and conclusions is

a  Iso the core concem of due process and the reliability demand by the
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Eighth and Foulieenth Amendments. The Constitution requires "a greater

degree of reliability when the death sentence is imposed." (Lockett 1'. Ohio

(1978) 438 U.S. 586, 604 [98 S.Ct. 2954, 57 L.Ed.2d 973].) Penalty phase

procedures which increase the risk of unreliable determinations have been

struck down. (Caldwell 1'. ll1ississippi (1985) 472 U.S. 585, 605-606 [105

S.Ct. 2847, 86 L.Ed.2d 4671; Gardener 1'. Florida (1977) 430 U.S. 349,

360-362 [97 S.Ct. 1197,51 L.Ed.2d 393].

6. The failure to require agreement and deliberation 
as to aggravators creates a grave risk of 
arbitrariness.

Since section 190.3 permits a wide range of possible aggravators --

particularly given the expansive interpretation given to factor (a) -- the

failure to ensure agreement and deliberation on which aggravators are to be

weighed on death' s side of the scale creates a grave risk: (1) that the

ultimate verdict will cover up wide disagreement among the jurors about

what the defendant did and didn't do; and (2) that the jurors, not being
, 

forced to do so, will fail to focus upon specific factual detail and simply

conclude from the wide array of proffered aggravators that death must be

the appropriate sentence.

7. Juror unanimity is not limited to final verdicts.

The requirement of juror-agreement is not limited to final verdicts.

(Cf. Richardson v. United States (1999) 526 U.S. 813, 815-816 [119 S.Ct.

1707, 143 L.Ed.2d 985] (jury must unanimously agree on which three drug
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violations constituted the "'continuing series of violations'" necessary for a

continuing criminal enterprise conviction under 21 U.S.C. § 848(a));

People 1'. Dietrich (1982) 31 Cal.3d 263, 281-282 [182 Ca1.Rptr. 354, 643

P.2d 971 J (where the evidence shmvs several possible acts of extOliion, the

jurors must be told that, in order to convict, they must unani1110usly agree

on at least one such act).)

8. The denial of a jury trial is reversible per se.

"Capital defendant's, no less than non-capital defendants, ... are

entitled to a jury determination of any fact on which the legislature

conditions an increase in their maximum punishment.'· (Ring )'. Ari::ona,

supra, 122 S.Ct. at p. 2432.) The failure to require jury unanimity as to

aggravating factors, including the circumstances of the crime, before they

can be used in the \veighing process and unanimity as to their conclusion

that aggravators substantially outweigh mitigators is reversible per se.

(Ring 1'. Ari::ono, supra, 122 S.Ct. 2443; Sullivan 1'. Louisiana, supra, 508

U.S. at pp. 279-281 ["misdescription of the burden of proof ... vitiates all

the jury findings "J.)

Alternatively, without written findings as to which factors the jury

relied upon the State cannot show beyond a reasonable doubt that the error

did not contribute to the penalty verdict. (Chapman v. Cal!fornia (1967)

386 U.S. 18, 24 [87 S.Ct. 824, 17 L.Ed.2d 705].) It also cannot be found

that the error had "no effect" on the jury's sentencing determination and
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this met ""the standard of reliability that the Eighth Amendment requires."

(Calchvcll v. Mississippi (1985) 472 U.S. 320, 341 [105 S.Ct. 2633, 86

L.Ed.2d 231] (plur. opn. of Marshall, J).)

If unanimity regarding aggravation governed this case, the effect

would have been significant. The prosecutor's case regarding

premeditation was speculative. And as set forth in argument X, ante, both

the defense and prosecution experts agreed appellant was suffering from

paranoid schizophrenia at the time of the killing, murder. A number of

jurors -- in a trial untainted by the concealment of the prosecutor's expert's

opinion of schizophrenia -- likely would have rejected the view that the

murder was intentional. If so, under a unanimity or super-majority rule no

juror could have relied on that rationale for imposing death. For that and

other reasons, it is reasonably possible that the absence of such a rule

contributed to the verdict of death. (Chapman 1·. California, supra, 386

u.s. at p. 24; People 1'. Hernandez, supra, 30 Cal.4th at p. 877.) As a

result, the penalty verdict must be set aside.

E. The Failure To Require The Jury To Make Explicit 
Findings Of The Factors It Found In Aggravation 
Violated The Sixth, Eighth, And Fourteenth Amendments.

The DPL does not require explicit findings by the jury showing the

aggravating factors relied on to impose death.

Explicit findings are essential to meaningful appellate review -- see

e.g., People v. Martin (1986) 42 Ca1.3d 437, 449 [229 Cal.Rptr. 131, 722
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P.2d 905]; Proffitt 1'. Florida (1976) 428 U.S. 242, 250-51, 253, 259-60 [96

S.Ct. 2960,49 L.Ed.2d 913]. Explicit findings in the penalty phase of a

capital case are especially critical because the magnitude of what is at stake

-- Woodson 1'. North Carolina (1976) 428 U.S. 280, 305 [96 S .Ct. 2978, 49

L.Ed.2d 944] -- and the possibility of error -- Mills 1'. Maryland (1988) 486

U.S. 367, 383, fn. 15 [108 S.Ct. 1860,100 L.Ed.2d 384] -- create a need for

a '"high [degree] of reI iability" in death-sentencing procedures -- id. at pp.

383-384. The importance of written findings is reflected in the fact that

three-quarters of all state statutory schemes requires them. 71 Moreover,

since the sentencer in non-capital cases is required by Cali fornia law to

state on the record the reasons for the sentence choice -- see e.g., People 1'.

Martin, supra, 42 Cal.3d at p. 449; California Penal Code sec. 1170(c) -- no

less can be required in capital cases where defendants are entitled to more

rigorous protections -- Ring 1'. Arizona (2002) 536 U.S. 584, 589; Harmelin

1'. Michigan (1991) 50 I U.S. 957 [III S.Ct. 2680, 115 L.Ed.2d 836], 994;

7\ See, e.g., Code of Ala., sec. 13A-5-47(d) (1994); Ariz. Rev. Stat., sec. 
13-703(D) (1995); Conn. Gen. Stat., sec. 53a-46a(e) (1994); II Del. Code, 
sec. 4209(d)(3) (1994); Fla. Stat., sec. 921.141(3) (1994); Idaho Code sec. 
19-2515(e) (1994): Ind. Code Ann., sec. 35-38-1-3(3) (Burns 1995) (per
Schiro 1'. State (Ind. 1983) 451 N.E.2D 1047, 1052-53); Md. Code Ann.,
ali. 27, sees. 413(i) and Ci) (1995); Miss. Code Ann., sec. 46-18-306 (1994); 
Neb. Rev. Stat., sec. 29-2522 (1994); N.J. Stat., sec. 2C:11-3(c)(3) (1994);
N.C. Gen. Stat., 15A-2000(c) (1994); 21 Okla. Stat., sec. 701.11 (1994); 42
Pa. Stat. sec. 9711 (F)(1) (1992); Tenn. Code Ann., sec. 39-13  -
204(g)(2)(A)(1) (1995); Wyo. Stat., sec. 6-2-102(d)(ii) (1995). See also 21 
U .S.c. sec. 848(k) (West Supp. 1993).
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/'v1vers ". Ylst (9 th Cir. 1990) 897 F.2d 417, 42 l.

In short, written findings are required by the due process, equal

protection, jury, and cruel and unusual clauses of the Fifth, Sixth, Eighth,

and Fourteenth Amendments.

This Court has repeatedly held that the absence of such a provision

does not render the scheme unconstitutional. (People v. Davis (2005) 36

Ca1.4th 5 lO, 571 [31 Cal.Rptr.3d 96, 1  15 P.3d 4 17]. See also Williams ".

Calderon (9 th Cir. 1995) 52 F .3d 1465, 1484-85 (reaching same conclusion

regarding 1977 law).) Appellant requests that the Comi reconsider its

position for the reasons stated above.

Pursuant to People ". Schmeck (2005) 37 Ca1.4th 186 [30

Cal.Rptr.3d 464, I l4 P.3d 7I 7], appellant will rely on the representation

that claims such as this will be deemed "'fairly presented" for purposes of

federal review even if suppOlied by very minimal briefing. (ld. at pp. 303-

304.)

An explicit findings requirement would make appellate review far

more preCIse. Rather than dealing in possibilities and probabilities,

appellant would be able to demonstrate conclusively that the errors

challenged in the foregoing arguments had prejudicial impact. For

instance, the comi would know whether the jurors: (1) relied on improper

victim-impact evidence; (2) double or triple-counted the offenses;

(3) believed and found aggravating the falsehood that appellant was
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malingering.

Given the number of senous error that either could have been

prevented or would be more easily identified on appeal if an explicit-

findings requirement had been part of the penalty-determination process, it

is reasonably possible that the failure to impose such a requirement

contributed to the verdict of death. (Chapman v. Cal[fornia (1967) 386

U.S. 18,24 [87 S.Ct. 824,17 L.Ed.2d 705]; People v. Hernandez (2003) 30

Ca1.4th 835, 877 [134 Ca1.Rptr.2d 602, 69 P.3d 446].)

F. The Failure Of California's Death Penalty Law To 
Provide For Inter-case Proportionality Review Violates 
The Fifth, Sixth, Eighth, And Fourteenth Amendments.

Appe11ant submits that inter-case proportionality review is necessary

under California' s 1978 death penalty law to prevent the "wanton" and

"capricious" imposition of the death penalty and thus to ensure that the

state statutory scheme is in compliance with the requirements of the Fifth,

Sixth, Eighth, and Fomieenth Amendments. (See generally Proffitt v.

Florida (1976) 428 U.S. 242, 260 [96 S.Ct. 2960,49 L.Ed.2d 913] (opinion

of Stewart, Powe11, and Stevens, n.).

This Court has repeatedly held that "intercase propOliionality review

is not required ...." (People v. ManriquC2 (2005) 37 Ca1.4th 547, 590 [36

Ca1.Rptr.3d 340, 123 P.3d 614]. Pursuant to People v. Schmeck (2005) 37

Ca1.4th 240, 303-304 [33 Cal.Rptr.3d 397, 118 P.3d 451], appellant will

rely on the representation that claims such as this will be deemed "fairly
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presented" for purposes of federal review even if supported by minimal

briefing.

Appellant requests that the Court reconsider its position 111 light

infer alia, of the following:

1. Gregg I'. Georgia (1976) 428 U.S. 153, 198 [96 S.Ct. 2909,

49 L.Ed.2d 859] (approving Georgia's adoption of statue mandating

propOliionality review by state supreme court as a safeguard against the

kind of arbitrariness condemned in FUr/nan 72
): Proffitt v. Florida, supra,

428 U.S. at p. 259 (similarly approving Florida's judicial adoption of

comparative review);

2. Pulley 1'. Harris (1984) 465 U.S. 37 [104 S.Ct. 871, 79

L. Ed.2d 29J ("there could be a capital sentencing scheme so lacking in

other checks on arbitrariness that it would not pass constitutional muster

without comparative propOliionality review");

3. The U.S. Supreme Court regularly considers other cases in

resolving claims that the imposition of the death penalty on a paliicu1ar

person or class of persons is disproportionate -- see Atkins v. Virginia

(2002) 536 U.S. 304, 314-316 [122 S.Ct. 2242,153 L.Ed.2d 335];

Thompson v. Oklahoma (1988) 487 U.S. 815, 821, 830-831 [108 S.Ct.

72 Furman v. Georgia (1980) 408 U.S. 238, 313 [92 S.Ct. 2726, 33 L.Ed.2d 
346].
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2687, 101 L.Ed.2d 702]; EnmllJ1d v. Florida (1982) 458 U.S. 782,796, fn.

22 [102 S.Ct. 3368, 73 L.Ed.2d 1140]; Coker v. Georgia (1977) 433 U.S.

584, 596 [97 S.Ct. 2861, 53 L.Ed.2d 982];

4. 29 of the 34 states that have reinstated capital punishment

require "inter-case" appellate sentence review; nand

5. Comparative appellate review is required in non-capital cases

in California -- see fonner California Penal Code § 1170(f) and present

section 1170(d).

Engaging in such review in this case could well lead the Comi to

n See, e.g., Ala. Code, sec. 13A-5-53(b  )(3) (1994); Conn. Gen. Stat. Ann., 
sec. 53a-46b(b)(3) (West 1994); Del. Code Ann. tit. 11, sec. 4209(g)(2)(a) 
(1994); Ga. Code Ann., sec. 17-10-35(c)(3) (Harrison 1995); Idaho Code, 
sec. 19-2827(c)(3) (1994); Ky. Rev. StaL sec. 532.cl735(3)(c) (Michie 
1995); La. Coder Crim. Proc. Ann. art. 905.9.1 (1 )(c) (West 1984); Miss. 
Code Ann., sec. 99-19-105(3)(c) (1994); Mont. Code Ann., sec. 46-18  -
310(3) (1994); Neb. Rev. stat., sees. 29-2521.01, 03, 29-2522(3) (1989); 
Nev. Rev. Stat. Ann., sec. 177.055(2)(d) (Michie 1993); N.H. Rev. Stat. 
Ann., sec. 630:5(XI)(C) (1994); N.M. Stat. AIm., sec. 31-20A-4(c)(4) 
(Michie 1995); N.C. Gen. Stat., sec. 16-3-25(C)(3) (Law, Co-op. 1995): 
S.D. Codified Laws Ann., sec. 23A-27 A-12(3) (1988); Teilli. Code Ann., 
sec. 13-206(c)(1)(D) (1995); Va. Code Ann., sec. 17-II0.1C(2) (Michie 
1988); Wash. Rev. Code Ann., sec. 10.95.130(2)(b) (West 1994); Wyo. 
Stat. § 6-2-1 03(  d)(iii) (1988).

Judicially created comparative-review requirements were adopted in: 
State 1'. Dixon (Fla. 1973) 283 So.2d 1,10; Alford v. State (Fla. 1975) 307 
So.2d 433, 444; People 1'. Brownell (Ill. 1980) 404 N.E.2d 181, 197; 
Brewer )'. State (Ind. 1981) 417 N.E.2d 889,899; State v. Pierre (Utah 
1977) 572 P.2dI338, 1345; State v. Richmond (Ariz. 1976) 560P.2d 41,51; 
Collins v. State (Ark. 1977) 548 S.W.2d 106, 121. See also, State v. 
Simants (Neb. 1977) 250 N.W.2d 881, 890 (comparison with other capital 
prosecutions where death has and has not been imposed).
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reverse the judgment of death. As demonstrated in Argument VIII, ante,

both defense and prosecution experts found appellant was suffering from

paranoid schizophrenia at the time he killed Deputy Aguirre. Inter-case

review would prove that those who are mentally ill are rarely if ever

executed in this country and that to do so here would be "'wanton"' and

"capricious" and therefore unconstitutional.

G. The California Sentencing Scheme Failed To 
Meaningfully Narrow The Class Of Offenders Eligible 
For The Death Penalty As Required By The Fifth, Eighth, 
And Fourteenth Amendments.

The Eighth Amendment requires the state's capita  I sentencing

scheme to "provide a 'meaningful basis for distinguishing the few cases in

which the death penalty is imposed from the many cases in which it is

not. ... (Gregg ". Georgia (1976) 428 U.S. 153, 195 [96 S.Ct. 2909, 49

L.Ed.2d 859], quoting Furman 1'. Georgia (1980) 408 U.S. 238. 313 [92

S.Ct. 2726, 33 L.Ed.2d 346J (cone. opn. of White, .1.) Factors used for

eligibility and/or selection must apply only to a subclass of those convicted

of first-degree murder -- not to every defendant convicted of first-degree

murder. A state's capital sentencing scheme must "genuinely nalTOW the

class of persons eligible for the death penalty." An "individualized

determination on the basis of character of the individual and the

circumstances of the crime" is required. (Zant v. Stephens (1983) 462 U.S.

862,877,879 [103 S.Ct. 2733, 77 L.Ed.2d 235].)
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The Ninth Circuit summarized Supreme Court Eighth Amendment

death penalty jurisprudence in United States v. Chee(v (9 th Cir. 1994) 36

F.3d 1439 as follows:

""The post-Furman death penalty jurisprudence frame work 
can be quickly sketched. Beyond the tlu'eshold requirement 
that death must be a penalty proportionate to the crime for 
which the defendant is convicted, a statute that includes 
capital punishment as a possible penalty (1) must' genuinely 
narrow the class of persons eligible for the death penal ty and 
... reasonably justify the imposition of a more severe 
sentence on the defendant compared to others found guilty of 
murder' and, (2) must not 'prevent the sentenceI' from 

considering and giving effect to evidence relevant to the 
defendant" s background or character or to the circumstances 
of the offense that mitigate against imposing the death 
penalty."" (ld. at p. 1442 (citations omitted).)

California's OPL is a bifurcated system involving separate eligibility

and selection proceedings. The eligibility proceeding is the function of the

charging and proving of one or more of the special circumstances

enumerated in California Penal Code  190.2. This is purportedly

designed to accomplish the constitutionally required narrowing of the class

of individuals charged with, and convicted of first-degree murder who are

eligible for the death penalty as mandated by Furman v. Georgia. (See,

Pulley v. Harris (1984) 465 U.S. 37 [104 S.Ct. 871, 79 L.Ed.2d 29].) The

eligibility finding is done as p311 of the guilt phase while the determination

of either death or life without the possibility of parole is accomplished in a

penalty or sentencing proceeding. The penalty proceeding involves the

possible presentation of additional evidence and the weighing by the jury of
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factors in aggravation and mitigation as outlined in Califomia Penal Code 

190.3.

California Penal Code  190.2(a), as it existed on July 17, 1996,

failed to '''genuinely narrow the class of persons eligible for the death

penalty'" and thus failed "[t]o pass constitutional muster." (Lmvenfield )'.

Phelps (1988) 484 U.S. 23 L 244 [108 S.Ct. 546, 98 L.Ed.2d 568]. quoting

Zant )'. Stephens (1983) 462 U.S. 862, 877 [103 S.Ct. 2733, 77 L.Ed.2d

235].)

This Court has repeatedly rejected this contention. (People )'.

Schmeck (2005) 37 Cal.4th 240,304 [33 Cal.Rptr.3d 397, 118 P.3d 451].)

Appellant will rely on the representation that this claim \vi 11  be deemed

'"fairly presented" for purposes of federal review even if supported by very

minimal briefing. (ibid.)

Appellant requests that the COUli reconsider its position 111 light,

inter alia, of the following:

I. The intent of the statute was to make the death penalty

applicable '"to every murderer" -- 1978 Voter's Pamphlet, p. 34; emphasis

added;

2. As of July 17, 1996, there were 21 special circumstances

listed in Califomia Penal Code § 190.2;

3. Even before the 1990 amendments, the great majority of

murders -- certainly not a "small subclass" -- Pulley v. Harris (1984) 465
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U.S. 37, 53 -- fell into one or more of the so-called "special" circumstance

categories. (See Shatz and Rivkind, 111C California Dcath PCT1alty Scheme:

Requiem For Furman?, 72 N.Y.U.L.Rev. 1283, 1332 (1997).) In 1990,

Proposition 115 considerably expanded the class of eligible murders.

4. Blanket eligibility for the death sentence violates not only the

Eighth Amendment but the Fifth and FOlllieenth Amendments guarantees

of due process. (See generally, McMillan v. Pennsylvania (1986) 477 U.S.

79,85 [106 S.Ct. 2411,91 L.Ed.2d 67] [due process violated if statutory

scheme "offends some principle of justice ... ranked as fundamental"].)

The statute under which appellant was found eligible for the death

penalty was unconstitutional. Neither the special-circumstance finding nor

the judgment of death may stand. (See generally, Godfi'e.v 1'. Georgia,

(1980) 446 U.S. 420, 428-429 [100 S.Ct. 1759, 64 L.Ed.2d 398] [judgment

of death reversed where state statutory scheme allowed "almost every

murder" to be deemed capital murder].)

H. California Penal Code § 190.3(a) Has, In Practice, Lent 
Itself To Such Arbitrary And Contradictory Applications 
As To Violate The Fifth, Sixth, Eighth, And Fourteenth 
Amendments.

An initial procedural safeguard for capital sentencing IS the

enumeration of aggravating factors so as to limit the penalty jury's

consideration of evidence against the accused to penologically gem1ane

factors. The purpose of section 190.3 is to inform the jury which factors it
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should consider in assessmg the appropriate penalty. (Cal ifornia Penal

Code § 190.3) Although factor (a) has survived a facial Eighth

Amendment challenge, Tuilaepa v. Cal(/ornia (1994) 512 U.S. 967, 987-

988 [114 S.Ct. 2630, 129 L.Ed.2d 750], it has been used in ways so

arbitrary and contradictory as to violate both the federal guarantee of due

process of law and the Eighth Amendment.

This Court has repeatedly held that '"Section 190.3, factor (a), as

applied, does not fail to sufficiently minimize the risk of wholly arbitrary

and capricious action prohibited by the Eighth Amendment.'· (People ".

Schmeck (2005) 37 Ca1.4th 240, 304 [33 Cal.Rptr.3d 397. 118 P.3d. 4511.)

Appellant will rely on the representation that such claims will be deemed

"fairly presented" for purposes of federal review even if supported by very

minimal briefing. (Ihid.) Appellant requests that the Court reconsider its

position.

First. ceriain of the items listed are as ambiguous as to whether they

should be considered aggravating or mitigating that the same underlying

facts could, in different cases, be used both for and against the imposition

of the death penalty. Under factor (a) prosecutors have argued the

following are "circumstances of the crime" no matter how objectively

conflicting:
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a. inflicting many blows and wounds 74 and inflicting a single

. 1 17<, executlOn-sty e woum; -

b. killing the victim for some purportedly aggravating motive

(money, revenge, witness-elimination. avoiding arrest, sexual

gratification) 76 and killing the victim without any motive at all; 77

c. killing the victim in cold bloodn and killing the victim during

79a savage frenzy;

74 See, e.g., People I'. Moroles, Cal. Sup. C1. No. S004552, RT 3094-95 
(defendant inflicted many blows); People I'. Zapien, Cal. Sup. C1. No. 
S004762, RT 36-38 (same); People v. Lucas, Cal. Sup. C1. No. S004788, 
RT 2997-98 (same); People \'. Carrera, Cal. Sup. C1. No. S004569, RT 
160-61 (same).

75 See, e.g., People I'. Freeman, Cal. Sup. C1. No. S004787, RT 3674, 3709 
(defendant killed with single wound): People 1', Frierson, Cal. Sup. C1. No. 
S004761, RT 3026-27 (same).

76 See, e.g., People I'. Hmvard, Cal. Sup. C1. No. S004452, RT 6772 
(money): People I'. Allis'on, Cal. Sup. (1. No. S004649, RT 968-69 (same); 
People 1'. Belmontes, Cal. Sup. C1. No. S004467, RT 2466 (eliminate a 
witness); People v. Coddington, Cal. Sup. C1. No. S008840, RT 6759-60 
(sexual gratification): People 1'. Ghent, Cal. Sup. C1. No. S004309, RT 
2553-55 (same); People v. Brown, Cal. Sup. C1. No. S004451, RT 3543-44 
(avoid arrest); People v. McLain, Cal. Sup. C1. No. S004370, RT 31 
(revenge).

77 See, e.g., People I'. Edwards, Cal. Sup. C1. No. S004755, RT 10,544 
(defendant killed for no reason); People I'. Osband, Cal. Sup. C1. No. 
S005233, RT 3650 (same); People 1'. Hawkins, Cal. Sup. C1. No. S014199,
RT 6801 (same).

n See, e.g., People 1'. Visciotti, Cal. Sup. C1. No. S004597, RT 3296-97 
(defendant killed in cold blood).

79 See, e.g., People v. Jennings, Cal. Sup. C1. No. S004754, RT 6755 
(defendant killed victim in savage frenzy [trial cOLlli finding]).
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d. . soengagmg m a cover-up to conceal the crune' and not

engaging in a cover-up (indicating pride in the commission of the crime);sl

e. making the victim endure the terror of anticipating a violent

deathS::' and killing instantly and without warning: s3 

f. killing a person \vho had children s4 and killing one who had

S5  not yet had a chance to have children; 

g. killing a person who struggled prior to deathS6 and killing one

who did not struggle;S7 and

SU  See, e.g., People I'. StcHJart, Cal. Sup. Ct. No. S020803, RT 1741-42 
(defendant attempted to innuence witness); People 1'. Bellson, Cal. Sup. Ct. 
No. S004763, RT 114 I (defendant lied to police); People v. Miranda, Cal. 
Sup. Ct. No. S004464, RT 4192 (defendant did not seek aid for victim).

SI See, e.g., People 1'. Adcox, Cal. Sup. Ct. No. S004558, RT 4607 
(defendant freely informed others about crime); People v. Williams, Cal. 
Sup. Ct. No. S004365, RT 3030-31 (same); People 1'. Morales, Cal. Sup. 
Ct. No. S004552, RT 3093 (defendant failed to engage in cover-up).
SJ,- See, e.g., People 1'. Webb, Cal. Sup. Ct. No. S006938, RT 5302; People 
I'. Den'is, Cal. Sup. Ct. No. S014636, RT 11,125; People 1'. Hamilton, Cal. 
Sup. Ct. No. S004363, RT 4623.
SI'- See, e.g., People I'. Freeman, Cal. Sup. Ct. No. S004787, RT 3674 
(defendant killed victim instantly); People 1'. Li1'aditis, Cal. Sup. Ct. No. 
S004767, RT 2959 (same).
S4 .See, e.g., People v. Zapien, Cal. Sup. Ct. No. S004762, RT 37 (Jan 23, 
1987) (victim had children).
s-
<) See, e.g., People v. Carpenter, Cal. Sup. Ct. No. S004654, RT 16,752 
(victim had not yet had children).

S6 See, e.g., People v. Dunkle, Cal. Sup. Ct. No. SO 14200, RT 3812 (victim 

struggled): People v. Webb, Cal. Sup. Ct. No. S006938, RT 5302 (same); 
People 1'. Lucas, Cal. Sup. Ct. No. S004788, RT 2998 (same).
s-

f See, e.g., People v. Fauber, Cal. Sup. Ct. No. S005868, RT 5546-47 (no
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h. killing someone with whom the defendant had a pnor

relationship88 and killing a complete stranger.  89 

Second, in the absence of any limitation on factor (a), prosecutors

have been able to argue to juries that just about any fact related to the crime

falls within "circumstances of the crime." For example, prosecutors have

made the following arguments:

a. The age of the victim. Prosecutors have argued, and juries

were free to find, that it was aggravating under factor (a) that the victim

was: a child; an adolescent: a young adult: in the prime of life; or elderly.90

b. rhe Method of Killing. Prosecutors have argued, and juries

evidence of a struggle); People I'. Carrera, Cal. Sup. Ct. No. S004569, RT 
160 (same).

88 See, e.g., People v. Padilla, Cal. Sup. Ct. No. SO 14496, RT 4604 (prior 
relationship); People 1'. Wa idla , Cal. Sup. Ct. No. S020 161, RT 3066-67 
(same); People v. Kaurish (1990) 52 Cal.3d 648, 717 (same).

89 See, e.g., People 1'. Anderson, Cal. Sup. Ct. No. S004385, RT 3168-69 
(no prior relationship); People v. McPeters, Cal. Sup. Ct. No. S004712, RT 
4264 (same).

90 See, e.g., People I'. Deere, Cal. Sup. Ct. No. S004722, RT 155-56 
(victims were young, ages 2 and 6); People v. Bonin, Cal. Sup. Ct. No. 
S004565, RT 10,075 (victims were adolescents, ages 14, IS, and 17);
People v. Kipp, Cal. Sup. Ct. No. S009169, RT 5164 (victim was a young
adult, age 18); People v. Carpenter, Cal. Sup. Ct. No. S004654. RT 16,752 
(victim was 20); People v. Phillips (1985) 41 Cal.3d 29, 63 [711 P.2d 423, 
444] (26-year-old victim was '"in the prime of his life"); People I'. Kimble, 
Cal. Sup. Ct. No. S004364, RT 3345 (61 year-old victim was "finally in a 
position to enjoy the fruits of his life's efforts"); People I'. Melton, Cal. 
Sup. Ct. No. S004518, RT 4376 (victim was 77); People 1'. Bean, Cal. Sup. 
Ct. No. S004387, RT 4715-16 (victim was "elderly").
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were free to find. that it was aggravating under factor (a) that the victim

was: strangled; bludgeoned; shot; stabbed; or consumed hy fire. 9 !

c. The motive of the killing. Prosecutors have argued, and

juries were free to find, that it was aggravating under factm" (a) that the

defendant killed: for money; to eliminate a witness; for sexual gratification;

to avoid arrest; for revenge; or for no motive at a11. 9:'

d. The time of the killing. Prosecutors have argued, and juries

were free to find, that it was aggravating under factor (a) that the victim

was killed: in the middle of the night: late at night: early in the morning; or

in the middle of the day.'!3

'!! See, e.g., People )'. Clair, Cal. Sup. Ct. No. S004789, RT 2474-75 
(strangulation); People )'. Kipp, Cal. Sup. C1. No. S004784, R'r 2246 
(same); People 1'. Fauber, Cal. Sup. C1. No. S005868. RT 5546 (use of an 
ax); People 1'. Benson, Cal. Sup. C1. No. S004763, RT 1149 (use of a 
hammer); People 1'. Cain, Cal. Sup. C1. No. S006544, RT 6786-87 (use of a 
club); People v. Jackson, Cal. Sup. C1. No. SOl0723, RT 8075-76 (use ofa 
gun); People )'. Reilly, Cal. Sup. C1. No. S004607, RT 14,040 (stabhing); 
People v. Scott, Cal. Sup. C1. No. S010334, RT 847 (fire).
92 See, e.g., People )'. Howard, Cal. Sup, C1. No. S004452. RT 6772 
(money); People v. Allison, Cal. Sup. C1. No. S004649, RT 969-70 (same); 
People v. Belmontes, Cal. Sup. Ct. No. S004467, RT 2466 (eliminate a 
witness); People v. Coddington, Cal. Sup. C1. No. S008840, RT 6759-61 
(sexual gratification); People v. Ghent, Cal. Sup. C1. No. S004309, RT 
2553-55 (same); People )'. Brown, Cal. Sup. C1. No. S004451. RT 3544 
(avoid arrest); People v. McLain, Cal. Sup. C1. No. S004370, RT 31 
(revenge); People 1'. Edwards, Cal. Sup. C1. No. S004755, RT 10,544 (no 
motive at all).

93 See, e.g., People v. Fauber, Cal. Sup. C1. No. S005868, RT 5777 (early 
morning); People v. Bean, Cal. Sup. C1. No. S004387, RT 4715 (middle of 
the night); People v. Avena, Cal. Sup. C1. No. S004422, RT 2603-04 (late at
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e. The location of the killing. Prosecutors have argued, and

Junes were free to find, that it was aggravating under factor (a) that the

victim was killed: in her own home; in a public bar; in a city park; or in a

. 94remote location.

Third, in celiain instances, the factors are described in terms such

that proof of its existence could only act as a mitigating factor, e.g.,

"whether or not the victim ... consented to the homicidal act" (subsection

(e)). However, the introductory phrasing "whether or not'" suggests that the

absence of the factor could be affirmatively considered in aggravation.

Thus, a jury could impose a death sentence supported only by what is in

actuality the absence of mitigating factors. Of course, without any

requirement of written findings. the error would go undiscovered.

Factor (a), in short, has become a catch-all category with no

discernable limitation. In violation of the due process, jury trial, and

reliability guarantees of the Fifth, Sixth, Eighth, and Fourteenth

Amendments, it allows the indiscriminate imposition of the ultimate

night); People 1'. Lucero, Cal. Sup. Ct. No. S012568, RT 4125-26 (middle 
of the day).

94 See, e.g., People v. Anderson, Cal. Sup. Ct. No. S004385, RT 3167-68 
(victim's home); People v. Cain, Cal. Sup. Ct. No. S006544, RT 6787 
(same); People v. Freeman, Cal. Sup. Ct. No. S004787, RT 3674,3710-11 
(public bar); People v. Ashmus, Cal. Sup. Ct. No. S004723, RT 7340-41 
(city park); People v. Carpenter, Cal. Sup. Ct. No. S004654, RT 16,749-50 
(forested area); People l'. Comtois, Cal. Sup. Ct. No. SO 17116, RT 2970 
(remote, isolated location).
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sanction upon no basis other than a subjective belief .. that a pal1icular set of

facts surrounding a murder ... warrants the imposition of the death penalty"

without requiring "some narrowing principles to apply to those facts ..... '

(/vfaynard ". Cartwright (1988) 486 U.S. 356, 363 [108 S.Ct.1853, 100

L.Ed.2d 372] (discussing the holding in Go{(fi-ey v. Georgia (1980) 446

U.S. 420 [100 S.Ct. 1759,64 L.Ed.2d 398]).)

Arbitrariness is this at the core of the scheme by which death is

meted out under the 1978 law. So tainted, the penalty verdict in this case

must be reversed.

I. The California Sentencing Scheme Violates Equal 
Protection By Denying Procedural Safeguards To Capital 
Defendants That Are Afforded To Non-capital 
Defendants.

California's DPL violates the Equal Protection Clause of the

fourteenth Amendment. (See generally, Bush v. Gore (2000) 531 U.S. 98,

104-105 [121 S.Ct. 525,148 L.Ed.2d 388].) The violation rests on a

fundamental disparity: while the U.S. Supreme Court has repeatedly said

that a greater degree of reliability is required when death is to be imposed -

- see, e.g., Monge ". California, supra, 524 U.S. at pp. 731-732; Ring I'.

Ari::ona, supra, 536 U.S. at 589, 609; Harmelin v. Michigan (1991) 501

U.S. 957,994 [Ill S.Ct. 2680,115 L.Ed.2d 836] -- Califomia law provides

significantly fewer procedural protections for persons facing a death

sentence than are afforded persons charged with non-capital crimes.
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This Comi has repeatedly rejected this contention, holding that

"capital and non-capital defendants are not similarly situated and therefore

may be treated differently without violating constitutional guarantees of

equal protection of the laws or due process of law." (People v. A1anriquez

(2005) 37 Ca1.4th at 590 [36 Ca1.Rptr.3d 340, 123 P.3d 614].) Appellant

will rely on the representation that such claims will be deemed "fairly

presented" for purposes of federal review even if supported by very

minimal briefing. (People v. Schmeck, supra, 37 Cal.4th at 304.)

Appellant requests that the Court reconsider its posi tion 111 light,

inter alia, of the following:

1. In non-capital cases where a criminal defendant had been

charged with special allegations that may increase the severity of his

sentence, the jury must render a separate, unanimous verdict on the truth of

such allegations. (See, e.g., California Penal Code §§ 1158 and l158a.)

No such unanimity is required before a juror can find that a patiicular fact

is aggravating and militates in favor of death. (People 1'. Davis (2005) 36

Ca1.4th 510, 571-572 [31 Ca1.Rptr.3d 96,115 P.3d 417].) Equal Protection

entitles capital defendants to no less. (See Ring 1'. Arizona, supra, 536 U.S.

at p.589; Monge 1'. Cal!fornia, supra, 524 U.S. at p. 732; Harmelin v.

Michigan, supra, 501 U.S. at p. 994.

2. When a California judge in a non-capital case is considering

which sentence is appropriate: "The reasons for selecting the upper or lower
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term shall be stated orally on the record. and shall include a concise

statement of the ultimate facts which the court deemed to constitute

circumstances 111 aggravation or mitigation justifying the term selected."

(California Rules of COUli, rule 4.42, subd. (e).) No such requirement

exists in a capital case. (People )'. Dm'is, supra, 36 Cal.4th at 571-572.)

3. In a non-capital case: "Circumstances in aggravation and

mitigation shall be established by a preponderance of the evidence." (Rule

4.42(b ).) There is no standard of proof in the penalty phase of a capital

case. (People )'. Manriquez, supra, 37 Cal.4th at p. 589.)

4. In non-capital cases, defendants are entitled to clisparate-

sentence review. California Penal Code  lI70(cI). Those sentenced to

death are not. (People \'. Manrique::, supra, 37 Cal.4th at p. 590.)

No reasonable justifications -- much less extraordinarily compelling

ones -- warrant maintaining these discrepancies. The disparity in treatment

violates the Equal Protection Clauses of the Fifth and FOUlieenth

Amendments and mandates reversal of the judgment of death.
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CONCLUSION

For the forgoing reasons, appellant respectfully requests this Court

reverse his conviction and sentence of death.
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1. APPELLANT'S NOTICE OF ERRATA OF OPENING BRIEF

of which a true and correct copy of the document(s) filed in the cause is affixed, by placing a 
copy thereof in a separate envelope, with postage fully prepaid, for each addressee named 
hereafter, addressed to each such addressee respectively as follows:

Office of the Attorney General Office of the District Attorney 
Marc Nolan, Deputy Attorney General Maeve Fox, Deputy District Attorney 
300 South Spring Street, North Tower #5212 800 South Victoria Street
Los Angeles, CA 90013 Ventura, CA 93009
Michael C. McMahon Michael Raymond Johnson, K-96000 
Ventura County Public Defender's Office San Quentin State Prison
800 South Victoria Street, 2 nd Floor P. O. Box K-96000
Ventura, CA 93009 San Quentin, CA 94974
Michael Lasher Lorena M. Chandler
Staff Attorney, California Appellate Project Habeas Counsel
101 Second Street, Suite 600 Habeas Corpus Resource Center 
San Francisco, CA 94105 303 2nd Street, Suite 400 South 

San Francisco, CA. 94107
Superior Court of Ventura County 
Superior Court Clerk
800 South Victoria Ave.
Ventura, CA 93009

I declare under penalty of perjury, under the laws of the State of California, that the 
foregoing is true and correct. Executed on July 2, 2009, t S Diego, California.

"
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