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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

No. 25297
Defendant and Appellant.

)

PEOPLE OF THE STATE OF CALIFORNIA, )
) S054569

Plaintiff and Respondent, ) Automatic Appeal
) (Capital Case)
V. )

)
)
) Stanislaus County

DANIEL LEE WHALEN, ) Superior Court
)
)
)

APPELLANT’S OPENING BRIEF

STATEMENT OF APPEALABILITY

This is an automatic appeal from a judgment of death made directly to
this Court pursuant to Penal Code section 1239."
STATEMENT OF THE CASE

This case arises from a homicide that occurred on March 22, 1994 in
Modesto, California, in which Mr. Sherman T. Robbins was shot in the course

of an alleged residential burglary. On April 13, 1994, the Stanislaus County

' All statutory references are to the Penal Code unless otherwise
indicated.
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District Attorney charged Appellant Daniel Lee Whalen, along with co-
defendants Michelle Joe and Melissa Fader, with a violation of Section 187 of
the California Penal Code, murder. (CT 68-70.)* Appellant was also charged
with an enhancement of using a firearm, in violation of Section 12022 (a)(1)
of the California Penal Code; a robbery pursuant to Section 212.5 of the
California Penal Code, with an enhancement charging use of a firearm; and
aspecial circumstance allegation under Section 190.2(a)(17) of the California
Penal Code, charging that the murder was committed during the course of a
robbery. ( Id.)) On June 29, 1994 an amended complaint was filed adding
allegations of prior serious felonies under Section 667(d) of the California
Penal Code. (CT 71-73.)

On April 13, 1994, Mr. Whalen was found to be indigent and Modesto
attorneys Howard Tangle and Ernest M. Spokes Jr. were appointed to
represent him as lead and co-counsel respectively. (RT 2.)> OnDecember 22,
1995, the defense moved to continue the trial because lead counsel Howard
Tangle had died. (RT 137.) Mr. Spokes agreed to take the appointment as
lead counsel but stated, “in the [month] that I have been involved in this case

I have primarily concentrated on the penalty phase and I have not done

2 The Clerk’s Transcript will be referred to as “CT.”
3 The Reporter’s Transcript will be referred to as “RT.”
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anything to prepare for the guilt phase. That was Mr. Tangle’s decision as lead
counsel. I am going to need a brief continuance in order to be able to prepare
for the guilt phase.” (/d. ) The case was continued to May 16, 1996 for pre-
trial, and May 20, 1996 for trial. (RT 138.) Mr. Spokes stated he did not
require appointment of Keenan counsel and handled the defense as the sole
attorney for Appellant. (RT 169.)

The trial began on May 20, 1996 with jury selection. The final jury
panel was sworn on May 30, 1996. (RT 268, 385, 576, 706, 865, 1056, 1195.)
Opening statements were made on May 31, 1996. (RT 1234 et seq.) The
prosecution’s guilt phase case ended on June 11, 1996. (RT 2103.)

On June 13, 1996, after deliberating part of the previous day, the jury
returned with verdicts of guilty on Count 1, murder in the first degree. The
jury also found true the allegation that Appellant personally used a firearm
(Penal Code Section 12022.5). The jury also found true the special
circumstances allegation that the murder took place in the course of a robbery.
(RT 2340.)

As the trial moved to the penalty phase, on June 14, 1996, the defense
told the Court they would admit the prior felony conviction allegations. (RT
2349.) Stipulations as to Appellant’s priors were read to the jury: a 1971

Tulare Co. robbery; a 1971 assault on a police officer; a 1976 Los Angeles Co.



robbery; a 1980 Santa Clara Co. charge of possession of a firearm; a 1986
Stanislaus Co. attempted robbery. (RT 2416-18.) Penalty phase presentation
for both the prosecution and defense began and concluded on June 17, 1996.
(RT 2356.)

On June 18, 1996, penalty phase arguments were heard and the jury
was instructed and began penalty deliberations at 11:15 a.m. (RT 2524.) At
3:20 p.m. the jury reached its verdict that Appellant should be sentenced to
death. (RT 2525.) The special circumstance 190.2(a)(17) was found true, that
the offense was committed during a robbery. (RT 2539.) Appellant requested
that he be sentenced immediately, waiving referral to probation, over the
defense attorney’s objection. (RT 2528-29.) Defense counsel made an oral
motion for a new trial based on the Court’s refusal to give certain jury
instructions (RT 2534); the motion was denied. (RT 2535.) A motion to
modify the sentence from death to life was denied. (RT 2535.) For the
offense of robbery, Appellant was sentenced to 25 years to life, plus five years
for the use of a firearm, plus one year for violation of probation. This sentence
of 31 years to life was stayed pending punishment on the other count.

On January 17, 2001, undersigned counsel was appointed by the
Supreme Court of California to represent Appellant in his direct appeal and

related state habeas corpus/executive clemency proceedings. The certified



record on appeal was filed in this Court on August 23, 2002.
Appeal is automatic under section 1239.

STATEMENT OF FACTS

Guilt Phase Facts:

Sherman Robbins was a retired gentleman who lived by himself in an
apartment off Robertson Road in Modesto, California. In March of 1994,
Sherman was house-sitting his brother Bill’s home at 519 Nebraska in
Modesto while Bill Robbins was on a trip to Europe with his wife, Alvina.
(RT 1270.) Bill’s daughter-in-law, Shirley Robbins and her family,
occasionally went by the Nebraska Ave. house during this time to visit with
Sherman. (RT 1270-1272.) While Bill was on his trip, Shirley’s son-in-law
rented a dumpster to clean up the yard to surprise Bill and Alvina on their
return. (RT 1271.)

Shirley and other family members were at Bill’s house much of the
weekend of March 16-17, 1994. (Id) On Sunday March 17", Shirley saw a
man and a woman, later identified as co-defendants Johnny Long and
Michelle Joe, talking with Sherman Robbins. Long and Joe were at the
Nebraska Street house for about an hour-and-a-half and Long helped them
move a pole. (RT 1273.) Joe’s children were in a Ford Mustang parked in the

driveway, and at one time she entered the house to take one of her children to



the bathroom. (RT 1274, 1289-90.)

On March 18 and March 19, 1994, Shirley Robbins spoke with
Sherman on the phone a number of times. (RT 1274-76.) On Monday, March
18", Shirley’s daughter, Krista, drove Sherman from the Nebraska house to
a doctor’s appointment. (RT 1277.) At that time, Krista saw Michelle Joe
going through the dumpster at the Nebraska house. (/d.) Krista also saw
Johnny Long’s Mustang parked in the Nebraska Ave. house driveway. (RT
1421.) Sherman Robbins told Krista that Michelle Joe was his cousin’s
girlfriend. (Id.)

Krista spoke with her mother and mentioned that Michelle Joe had been
at the house. Shirley told Krista to go back and make sure the house was
locked and also left a message on the phone saying that Michelle Joe shouldn’t
be at the house. (RT 1277-1278.) When Krista arrived at the house and
secured it, Michelle had already left. (RT 1457.) When Krista was driving
away, she saw Johnny Long and Michelle Joe returning to the house. (/d.)
Krista then returned to the hospital, picked up Sherman and brought him back
to the Nebraska Ave. house. (RT 1423, 1457.)

Shirley Robbins returned to the house at 519 Nebraska on Wednesday
morning, March 20, 1994. (RT 1278-79.) She parked in the driveway and

noticed two newspapers and the doors open. (RT 1278 et. seq.) Shirley went



into the house and found Sherman lying dead on the living room couch. (RT
1280-81.) Later that evening Shirley noticed that a microwave, a small TV
and guns were missing. (RT 1283.) She told the police that she suspected
Johnny Long and the girl with the long hair. (RT 1284.)

The coroner, Dr. Thomas Richard Beaver, estimated Sherman had been
dead about 36 hours, plus or minus 12 hours. (RT 1483.) The victim was
found face down on the couch with his hands tied behind him with a necktie,
his face covered in dried blood. (RT 1281.) The cause of death was
determined to be a shotgun wound to the head, in the right temporal area, with
an exit wound on the left side. (RT 1472.) The gun was fired from only
inches away. (RT 1523.) Sherman’s hands were tied by a necktie, which left
ligature twill patterns on the skin. (RT 1312; 1473, 1524.)* Shotgun pellets
were scattered all around the room. (RT 1522.) The angle the weapon was
fired at was about 30 degrees to the floor. (RT 1523.) The shotgun pellets
went through Sherman’s head, through the couch and down to the floor. (/d.)

It appeared that Sherman was lying on the couch when he was shot. (RT
1526.) It was later determined that a 20-gauge shotgun shell had been loaded

and fired from a 12-gauge shotgun which had a 12-gauge shell already

* A ligature is a generic term for anything used to hold fast a
portion of the human body.
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chambered in it. (RT 1795.) The 20-gauge shell was fired through the 12-
gauge shell. (RT 1795-1818.)

Giles New, an investigator with the Stanislaus Co. Sheriff’s
Department, participated in the investigation of the homicide at 519 Nebraska
Ave. in March of 1994 (RT 1300 et. seq.), and he soon became the principal
investigator on the case. At the Nebraska Avenue house, Detective New and
the officers found that a screen from the master bedroom had been removed
and placed on the ground outside the window. (RT 1320.) Shoe and tire tracks
were located were on a dirt road outside the house, but could not be matched.
(Id) Investigator New identified a senior citizen’s card belonging to the
victim. (RT 1492.) It was found in a wallet lying on a bed in a room identified
as bedroom no. 2. (/d.) Fingerprints later determined to be Melissa Fader’s
were taken from the back bedroom window of the house. (RT 1463; 1465.)

Outside the house, there were trails of tracks in the high grass area. (RT
1493.) The trails seemed to lead to a brush pile area (people’s exhibit 45) (RT
1494.) Some tire tracks were found near the brush pile, on the dirt roadway
directly south of 519 Nebraska to 30 to 40 feet north of the brush pile. (RT

1495.)



Appellant was arrested by Detective New on April 7, 1994.° (RT
1506.) At the time of his arrest, Appellant allegedly said to New: “I was
expecting to get picked up sooner or later. Sometimes the best place to hide is
under your noses.” (RT 1507.) ¢

John Ritchie testified he first met Daniel Whalen about five years prior
to the trial, in 1987 or 1988, at Butler’s Camp, but had only known him by
name for a short time. (RT 1332, 1369.) Ritchie was related to Sherman
Robbins by marriage. (RT 1336-37.) A month or two before Appellant was
arrested, Ritchie asked him to stay at his apartment at 620 Paradise in
Modesto. (RT 1338.) Ritchie’s daughters, his girlfriend, Cathy Sisk, and
Appellant all lived at this apartment before the arrest. (RT 1339-40.)

On the morning of March 20", 1994, Ritchie saw Michelle Joe. (RT
1341.) She came into the apartment and asked for Appellant. (RT 1342.) Joe

talked to Appellant outside the apartment. Ritchie overheard Joe say she was

> Appellant was arrested when police traced a car belonging to
Johnny Long, which led them to Michelle Joe and Melissa Fader. Damon
Podesto, who lived at 708 Pauline Ave., about 300 yards north of 519
Nebraska (RT 1754.), testified that on the night of March 21, 1994, a
vehicle came into his yard. (RT 1756.) He saw a green Mustang do a u-
turn in his yard. There were three people in the car. He spoke to a detective
right after this happened, and told him it was a Mustang. (RT 1758.)

® New also testified that during the trial a letter was seized from

Appellant to John Ritchie which said “the girls are telling on me.” (RT
1510.)

-9-



looking for someone to help her with a burglary.” (RT 1343, 1382.) Appellant
then returned to the apartment. (RT 1343.)® Ritchie told Appellant he had
overheard the burglary conversation, and advised Appellant not to do it. (/d.;
RT 1385-86.) Appellant told Ritchie he wasn’t going to commit a burglary
with Joe and he remained at the apartment the rest of the day. (RT 1344.)

Later that day, shortly before dark, Michelle Joe asked Ritchie to
babysit her child. (RT 1344.) Ritchie agreed and thought Joe left with
Appellant. (/d.)

When Ritchie returned to his apartment early the next morning, Melisa
Fader, Joe and Appellant were there with items of property including a TV,
microwave and some guns (a .22 rifle and a .410 shotgun which smelled of
gunpowder), a typewriter, a stereo, and a large number of pennies being
counted by Fader who said they were hers. (RT 1345 et seq; 1388.) Ritchie
was not present during any bartering of the property for drugs. (RT 1389.)

Michelle Joe said she had urinated in her pants and asked to use the
shower. (RT 1348.) Ritchie asked his wife to give her some clothes. (/d.)

Ritchie then went to get Rick Saso, a friend of Ritchie’s who was

7 This hearsay was not objected to.

8 Ritchie first testified they were gone for “at least an hour” (RT

1343) but he later admitted he didn’t know whether Appellant was gone a
half-hour or an hour. (RT 1384)
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known to deal in stolen property and drugs, and shortly thereafter Saso
returned to the apartment in his car. (RT 1349.) Saso later said he had given
an “eightball” of methamphetamine for the items.” (RT 1350.) The property
was loaded into Saso’s car. When Saso left, Joe, Fader and Appellant stayed
at the apartment and they all used the methamphetamine. (/d.)

In the next few days, Appellant watched the newspaper very closely
and seemed very nervous, and he talked to Ritchie about the incident. (RT
1352.) A few days after the incident, Appellant came into Ritchie’s room,
asked Ritchie’s wife to leave, and said that he had killed a man. (RT 1353.)
Appellant said he had tied the man up, told him to get right with God, left the
room then came back and shot him. (RT 1353-54.) Appellant also told Ritchie
that he and Joe had argued about the way the victim was to die. Joe wanted
him smothered with a pillow because it would be less noisy. (/d.; RT 1354,
1394-95.) Ritchie was shocked and suggested Appellant leave the apartment.
(RT 1396; 1413.)"°

Appellant did not explain why the victim was killed but said that

wrestling with him until he died would have been more torture than shooting

?  There was no hearsay objection.

' This conversation may have occurred at the same time Appellant
told him about the crime (RT 1397) but at RT 13535, lines 11-16, Ritchie
testified that it was a few days later.
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him. (RT 1355.)"

Ricky Saso testified he knew Appellant through John Ritchie. (RT
1426.) Saso first met him a couple of years ago at Ritchie’s apartment at 620
Paradise. Saso made his living from drug dealing, and he was selling and using
drugs at the time of the murder of Mr. Robbins. (RT 1427-28.)

The day Saso received the guns, Ritchie showed up at Saso’s house in
the afternoon.'? (RT 1430.) Ritchie said he had some guns Saso would be
interested in buying. (/d. ) Saso then drove over to Ritchie’s apartment,
bringing with him a sixteenth of a ounce of methamphetamine. (RT 1430.)
Saso intended to buy the guns and sell them for more drugs. (RT 1431.)
Ritchie, his wife, his kids, Michelle Joe and another girl he had never seen
were at the apartment. (RT 1432.) About an hour after he arrived, Saso saw
Appellant come out of the bedroom. (RT 1434.)

During the first hour, before Appellant came out of the bedroom, there

was talk about how much Saso was going to give for the guns and other

""" The next day, the Court appointed the same attorney who

represented Mr. Ritchie, a Mr. Canant, to simultaneously represent Mr.
Saso. (RT 1364.) The Court stated that although Mr. Saso was charged
with receiving property from Ritchie, and there could thus be a conflict,
they would both get immunity, so the conflict of interest was not a
problem. (RT 1367.)

12 Saso admitted he first told Detective Valdez that Ritchie had
called him on the phone, but he didn’t have a phone. (RT 1441-42.)
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property. (RT 1434.) Ritchie did most of the negotiations. (RT 1445.) Saso
had been involved in drug transactions with Joe and Ritchie before. (RT 1435.)
He testified he had a previous sexual relationship with Michelle Joe and had
previously given her drugs. (RT 1448.)

When Appellant came out of the bedroom, Saso said he would trade a
sixteenth of an ounce of drugs for the guns, a .22 rifle and a .410 shotgun. (RT
1435, 1438.) Saso cheated a little, and gave Appellant a gram and a half for
the guns, which was less than a sixteenth of an ounce. (RT 1436.) Saso then
gave the drugs to Appellant.”’ (RT 1445-46.) Ritchie wrapped up the guns and
put them in Saso’s trunk. (RT 1436.) He did not notice any smell to the
shotgun. (RT 1438.) The value of the drugs traded for the guns was about $70.

(RT 1439.) Saso went home and put the guns on his wall. (RT 1437.) A
week later, Saso sold the guns to another person for more drugs, partly because
Ritchie told him the guns had been used in a homicide. (RT 1439.)

In March of 1994 Nellie Thompson rented a trailer to Melissa Fader
who lived there with her boyfriend, Gerald Blitch. (RT 1514-15.) During this
period Fader and Blitch argued a great deal. (RT 1518.) One afternoon,

Fader came to Thompson’s door crying and wanted to sell a metal meat grinder

1 Saso admitted he first told Detective Valdez he gave it to

Ritchie. (RT 1446.)
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for five dollars. (RT 1515.) Thompson did not want the grinder but gave Fader
the five dollars. (Id.) Fader left the grinder with Thompson. Fader also told
Thompson that she had been raped. (RT 1516.) A day earlier, she had come
by Thompson’s house with another woman who tried to drag Fader away,
eventually succeeding. (RT 1518.) Thompson later gave the grinder to a
policeman. (RT 1516.)

Melissa Diane Fader was the prosecution’s key witness against
Appellant. Fader testified pursuant to a plea agreement whereby homicide
charges were dropped and she pled to robbery with a firearm for a state prison
term of seven years. (RT 1529.) Fader admitted her involvement in the break-
in at 519 Nebraska in March of 1994. (Id.)

Melissa saw Michelle Joe on March 21, 1994, around 10:30 or 11:00
a.m. (RT 1530.) Michelle pulled up in a green 1966 Mustang with Johnny
Long, and Joe’s daughter Crystal. (RT 1531.) Michelle said she and Long
were going to the recycling center to cash in some cans they had found. (RT
1532.) Melissa hadn’t seen Michelle Joe for awhile. Michelle stayed and
talked with Melissa while Long took the cans to the recycling center. Long
returned, picked up Michelle and her daughter and left. (RT 1532.) Later,
around 1:00 p.m., Melissa saw Michelle and Crystal in the Mustang without

Long. (RT 1533.) Michelle said she told Long she needed the car to take
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Melissa to the hospital. (RT 1534.) Fader admitted that, at the time of the
crime, she had been awake for 10 days without sleep. (RT 1635-36.)

Melissa Fader got in the car with Michelle Joe and they went cruising
for an hour or two. (RT 1535.) There was no talk about a robbery, but they
stopped at a friend’s house to see if they could get some dope. (RT 1535.)
They borrowed a couple of dollars from the friend to put gas in the car, got a
beer and then went home. There had been no talk of a committing a crime.
{d)

At about 11:00 p.m., Melissa had a loud fight with her boyfriend,
Gerald Blitch. (RT 1538 et. seq.) Melissa had been awake for several days on
crank and wanted to go to sleep but her boyfriend wanted her to get more
dope. (RT 1539.) Blitch locked Melissa in her trailer by padlocking the front
door. (Id.) Michelle Joe showed up while they were fighting. Michelle told
Melissa she could come with her. (RT 1540-41.) As Melissa climbed out of
a window, she hollered at Blitch, who told her that if she left, it would be all
over between them and she would wind up in jail. (RT 1542.) Melissa took
some clothes with her when she left in the car with Michelle. (Id.)

When Melissa got into the Mustang with Michelle Joe, Appellant was
in the front passenger seat (RT 1544-45) and Michelle was driving. (RT

1545.) Both Appellant and Michelle had gloves on. (RT 1608.) Melissa had
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met Appellant once previously. (RT 1545.) They went to the house at 519
Nebraska Street. (RT 1546.) Michelle said they were “gonna go out and rob
this house.” (Id.) Appellant did not say anything about a robbery (RT 1546.)

Michelle had mentioned that Ritchie’s uncle was at the Nebraska Street
house when she first came over that morning after Ritchie dropped her off on
the way to recycling. (RT 1648-49.) As they drove up to the Nebraska house,
Melissa knew Ritchie’s uncle was staying there. Melissa thought they were
going to go into the house, steal property and leave. (RT 1546.)

After they pulled up in the driveway, Michelle Joe went up to the house.
(RT 1548.) She came back shortly, got in the car and said there was someone
inside sleeping. (RT 1548, 1552.) Appellant got out of the car, Michelle
pulled out of the driveway, and then Appellant got back in the car. Either
Appellant or Michelle said “let’s find a back way in.” (RT 1549.)

They went to the next street, down a dirt road, and then went back to the
house and parked the car at the end of the driveway. (RT 1549.) Appellant got
out of the car. (RT 1550.) When they made the first trip around the block,
Melissa suggested they just leave, but Michelle said she had a plan. (RT 1552.)
Michelle suggested they could go up to the door and say the car broke down.
(RT 1552.) When they returned to the house, they parked down by the brush

pile. (RT 1553.)
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Michelle Joe said she was going to wake the old man up and say the car
broke down. (RT 1553.) Michelle was goingto tell Sherman that Melissa was
her cousin, and then pretend to call Ritchie and pretgnd that they couldn’t
reach him as a ruse to spend the night with Sherman. (RT 1553-54.)
Appellant did not participate in this conversation. (RT 1553.)

Michelle Joe got out of the car and went toward a field and the sheds
in the back of the house. (RT 1554-55.) Appellant walked out to the same
area separately from Michelle. (RT 1555.) Melissa heard dogs barking while
Michelle was looking for a back way into the house. (RT 1647.) While
Melissa waited in the car, Appellant returned and put some sort of tool into the
trunk. (RT 1556.) They were in the car for five minutes, when Michelle
returned, and said: “Come on, let’s go.”(RT 1557.)

Michelle told them that they could stay overnight in the house. (RT
1558.) She told Appellant to wait about 15 minutes and then he could come
into the house. (I/d.) Appellant was still in the car when Fader and Michelle
left. (RT 1558.)

The women entered the house and Michelle told Sherman she wanted
to use the phone. (RT 1558.) Sherman said to make themselves at home and
asked if they wanted anything to drink. (RT 1559.) Melissa got a beer for

herself and Sherman and sat down on the sofa. (RT 1559-60.) Sherman sat
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down on the long sofa and Melissa sat on the short one. (RT 1560.) Michelle
Joe was in the kitchen and then she sat down next to Melissa. (RT 1561.)

Michelle told Sherman their car wouldn’t start. (RT 1561.) Sherman
wanted to look at the car, but Michelle said it was too dark. (RT 1562.)
Sherman agreed they could stay the night and sleep in one of the bedrooms.
(RT 1562.)

After about five or ten minutes Michelle and Melissa went to one of the
bedrooms which had a big bed in it. (RT 1563.) They were there a couple
of minutes. (RT 1564.) Michelle told Melissa to go out and talk to Sherman,
who was on the sofa. (RT 1564.) Melissa got herself and Sherman another
beer. (RT 1565.)

Sherman said if Melissa was hungry, she could fix a sandwich. (RT
1565.) Melissa first took a hot bath, then made a sandwich, and lay down on
the sofa. (RT 1566.) Michelle came into the bathroom and told Melissa that
as soon as Sherman fell asleep, they were going to rob the place. (RT 1566.)
Melissa returned to the living room with Sherman and fell asleep on the sofa.
(RT 1567.) Michelle came out to the living room a couple of times and asked
if she wanted to come back to the bedroom, but Melissa said she would sleep
on the sofa. (Id.)

Melissa was abruptly awakened at 3:30 a.m. (RT 1567.) Appellant was
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standing in the living room by a gun cabinet holding a gun and yelling at
Sherman, demanding to know where he kept his wallet. (RT 1568-70.)
Sherman told him it was in a box in the bedroom. (RT 1570.)

Appellant told Melissa to tie up Robbins. (RT 1571.) When Melissa
refused, Appellant pointed the gun at her and said “You’re gonna do it.” (RT
1571.) He thréw or handed a necktie to Melissa (/d.) who tied Sherman’s
hands behind his back with it. (RT 1573.) Melissa tried to tie Sherman’s
hands loosely, but Appellant told her to make it tighter. (RT 1574.)

Melissa wanted to leave the house, but Appellant said “You ain’t going
nowhere.” (RT 1574.) He told her to grab a typewriter and a microwave.
(RT 1574.) Melissa got the items and took them to the car. (RT 1575-77.)
She went out by the sliding glass door and saw the Mustang in the driveway.
(RT 1576.) Melissa put the property in the trunk and went back to the house
to get Michelle. (RT 1577.)

Sherman was lying on his stomach on the sofa with Appellant standing
nearby. (RT 1578.) Melissa found Michele in the other bedroom going
through Sherman’s wallet. (RT 1579.) Michelle said there wasn’t any money
in the wallet, but Melissa later found out there was. (RT 1580.)

Melissa said she wanted to get out of the house, so Michelle told her to

go out the window. (RT 1580.) Michelle handed Melissa a stereo and a jar
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full of pennies through the window. (RT 1580-81.) Melissa then put the
property in the Mustang. (RT 1582.) Melissa made another trip to the back
of the house where there was some items piled outside under the bedroom
window. (RT 1583.) Melissa did not see Appellant during this time. (RT
1584.)

Michelle came out of the sliding glass door and said that they had to go
around the house and get the rest of the stolen property. (RT 1584.) They
brought the remaining property to the car and got in. (RT 1585.) Michelle
was in the driver’s seat. About five minutes after they got back in the car they
heard a gun shot inside the house.'* (RT 1585-86, 1588.)

After hearing the gunshot, Melissa saw Appellant emerge from the
house with a shotgun. (RT 1587-88.) He put it in the trunk. (RT 1589.)
Appellant got in the car and said “Let’s get out of here.” (/d.) Michelle Joe
mentioned that there was another gun in the house, and Appellant went back
in and came out with another shotgun. (RT 1589-91.) Melissa never saw a
handgun that night. (RT 1591.) Appellant also put the second gun in the trunk

(RT 1592.)

' Melissa Fader changed her testimony couple of times on the
question of whether she heard a gunshot . (RT 1671-1672.)
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They drove away from the Nebraska Avenue house at about 3:30 or
4:00 a.m. (RT 1592.) They stopped for gas and then drove to Prescott Estates
where Appellant said he had a friend who might want to buy the stolen
property. (RT 1593, 1595.) When they arrived at Prescott Estates, Appellant
got out but soon returned saying either that no one was home or that his friend
did not want to buy the stolen property. (RT 1596.) Appellant said “Let’s go
back to the apartment.” (RT 1597.) They returned to Ritchie’s apartment at
620 Paradise. (RT 1598.)

Melissa Fader testified that at first Appellant and Michelle Joe seemed
to be behaving normally that night. (RT 1599.) Appellant’s attitude seemed
to change when he woke Melissa up in the house. (RT 1600.) Earlier in the
evening, Appellant had seemed civil, but he was angry when he was in the
house. (RT 1600.) Appellant seemed to want to hurry up and get away from
the house. (/d.) Michelle too began to behave a little oddly later that night
and she urinated in her pants and had to change clothes. (RT 1601.)

When they returned to the apartment, Appellant and Michelle went in
and Melissa stayed in the car. (RT 1601,1681.) Michelle later came out and
told her to go into the apartment and together they carried in some of the stolen
property. (RT 1602, 1681.)

When Melissa entered the apartment, she saw Crystal and other children
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asleep on the floor. (RT 1681.) Another unknown man was in the apartment
who Melissa assumed was Kathy Sisk’s husband or boyfriend. (RT 1681.)
Melissa then injected methamphetamine with Appellant in the bathroom. (RT
1603) She then went into the bedroom to count pennies. (RT 1604, 1682.)

Melissa never saw the guns in the apartment. (RT 1602-03.) Two men
soon showed up to possibly buy some of the stolen property. (RT 1605-06.)
While Melissa was in the bedroom counting pennies, Michelle came in to
change clothes and take a shower. (RT 1605.) When Michelle finished, she
told Melissa they had traded the stolen property for drugs and were dividing
itup. (RT 1606-07.) Michelle told her they received an eight ball for all the
property. (RT 1606.) Melissa got half a gram or a gram of the
methamphetamine. (RT 1607.) Melissa and Appellant went into the bathroom
a second time to again inject drugs. (RT 1609.) Melissa then went into the
bedroom to continue to count pennies. (RT 1610.)

Appellant came in and forced her to have sex. (RT 1610.) Melissa did
not want to do it, but Appellant said “You’re gonna.” (RT 1611.)"> She had
only met Appellant this one time. (RT 1611.) After the forced sex, Appellant

left the bedroom, and Michelle took her home. (/d.)

!> Fader testified she had never told anyone the details about this
incident before. (RT 1610.)
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On the way home they stopped and Michelle bought Melissa a beer.
They did not talk about what happened at 620 Paradise or about what had
happened with Appellant in the bedroom. (RT 1612.) When Melissa went
home, she had her share of the dope, about four dollars worth of pennies, the
grinder, and a clock radio. (RT 1613, 1686.)

About a week later, Melissa later told Nellie Thompson about being
raped. (RT 1615.)'° At first she asked Nellie Thompson’s son if he wanted to
buy the grinder, but he didn’t. (RT 1614.) Then she went to talk with
Thompson to see if she wanted it. Thompson said she couldn’t use it, but gave
Melissa five dollars. (RT 1615.) Atthat time, Melissa was emotional, but not
crying. (Id.)

Michelle had told Melissa not to mention the events of the robbery to
anyone. (RT 1616.) About two weeks after the crime, Melissa was arrested.
(RT 1617.) After that, she did not have contact with Appellant or Michelle
Joe. (RT 1617.)

Michelle Joe testified pursuant to a plea agreement where the
prosecution agreed to drop first degree murder charges in exchange for her

plea to second degree murder, admitting a gun use charge, and one count

' Fader later claimed to have told her about the rape that morning,
not a week later as she testified to earlier. (RT 1687.)
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residential robbery and her testimony against Appellant. (RT 1821, 1988.)
The agreement was for a term of 16 years to life. (RT 1821.) Part of her
agreement was that she could not refuse to testify. (RT 1991.)

Michelle testified she had known Melissa Fader for five and a half to
six years, as she was the cousin of one of Michelle’s ex-boyfriends. (RT 1822.)
Michelle first met Appellant in March 1994, at John Ritchie’s apartment at 620
Paradise. (RT 1825-1826.) She had known John Ritchie for about one month.
(RT 1826.) Leah Yarbrough introduced Joe and Ritchie. Johnny Long was
Michelle’s boyfriend and owned a green 1960's Mustang. (RT 1826-1827.)

Prior to the theft, Michelle had been to 519 Nebraska about four times.
(RT 1827.) The first time was about a week before the robbery and murder.
(Id) In the week prior to the murder, she was at the house about every other
day. (Id.)

Michelle testified she had been inside the house once or twice before
the murder. (RT 1829.) When she went there for the theft, there was nothing
in particular she wanted to steal. (RT 1829-30.) On her previous visits,
Michelle had gone through the sliding glass door in the back of the house. (RT
1830.) She had seen a typewriter and guns in a gun cabinet. (RT 1830-31.)
Once Michelle had taken her daughter inside to use the bathroom. (RT 1831.)

She also saw a big screen TV when one of her daughters walked into a
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bedroom. (RT 1832.) The time she took her daughter to the bathroom, she
was inside for 15 to 20 minutes. (RT 1833.)

On the day Michelle got the Mustang from Johnny Long she arose
about 8 or 9 a.m. (RT 1834.) At that time, she was living at Johnny Long’s
house on Barbary Street in Modesto. (Id.) They went to 519 Nebraska because
Johnny Long wanted to go through the dumpster to get the things the Robbins
were throwing away. (RT 1835.) Michelle’s three kids were with her at that
time. (RT 1835.) They spent an hour or two retrieving things from the
dumpster. (RT 1835.) Johnny Long found some aluminum cans and went to
the recycling center with Michelle. (/d.) They made several trips, then left
about 10 or 11 a.m.

They made a final stop at the recycling center and then went to Melissa
Fader’s trailer where one of Michelle’s daughters used the bathroom. (RT
1836.) Fader was not locked in her trailer that morning. (/d.) Michelle and
Johnny Long were in Melissa’s trailer for 5 to 15 minutes and then left to
return to Johnny’s house. (RT 1837.)

Michelle asked Long if she could use the car to see Melissa again. (RT
1838.) She lied and told him that Melissa had a miscarriage and was in the
hospital. (/d.) Michelle wanted to use the car and get away from Long, but

she testified she had no intent to rob the Nebraska Avenue house at that point.
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(RT 1838.)

Michelle returned to Melissa’s trailer at about 12 or 1 p.m. with her
daughter Crystal (RT 1839.) but Fader wasn’t there. (RT 1839.) Michelle
talked to a Mexican male named Juan at the trailer and then took him to his
parent’s house. Then she went back to Melissa’s trailer with the Mexican,
who gave her some methamphetamine, which Joe snorted. (RT 1841.)

Michelle then went to the apartments on Paradise to see if a friend,
Leah Yarbrough, would watch Crystal. (RT 1842-43.) Yarbourgh agreed and
Michelle left. Michelle then walked over to John Ritchie’s apartment. (RT
1843.) Ritchie was there with his wife Kathy. (/d.) Michelle was looking for
Rick Saso to see if he could give her more methamphetamine, but he wasn’t
there. (RT 1844.) Michelle stayed at Ritchie’s apartment for 20 minutes and
then left to return to Melissa’s trailer. (RT 1844.)

Michelle picked up Melissa at the trailer and they drove around looking
for Rick Saso. (RT 1844.) She stopped for gas twice and put in two dollars
worth each time. (RT 1845.) They drove around for more than three hours.
(RT 1846.) They drove back to Ritchie’s apartment and picked up Kathy Sisk
to help find Saso. (RT 1848.)

They dropped Kathy off across the street from Saso’s place and told her

to have Rick meet Michelle in the park. (RT 1849.) Michelle was being

-26-



supplied with methamphetamine from Saso as well as having sexual relations
with him at that time. (RT 1849.) Michelle went back to Melissa’s place.
They did not go to the park because they got “sidetracked.” (Id.)

Michelle finally met Saso at Ritchie’s apartment without Melissa. (RT
1850.) Kathy and John Ritchie were also at the apartment. Michelle injected
some more methamphetamine. (RT 1850.) While this was going on, Melissa
was at Michelle’s place.

Michelle was at Ritchie’s for a half hour. (RT 1853.) Michelle then
walked back to Leah Yarbrough’s to get Crystal, and then returned to Ritchie’s
apartment. (RT 1854.) Kathy and Michelle walked to a store to buy a soda
while one of Kathy’s daughters watched Crystal. (RT 1855.) When they
returned to Ritchie’s apartment, Appellant was there. (RT 1858.)

Michelle admitted she thought up the plan to burglarize the Nebraska
Avenue house. (RT 2003-04.) After meeting Appellant in the apartment, she
asked him if he would help her with her burglary plan. (RT 1860.) Appellant
agreed and asked if anyone was at the house and Michelle said that she didn’t
think so. (RT 1861.)

During this period Michelle was using about a gram and a half of
methamphetamine per day. (RT 2000.) At the time she asked Appellant to

help her with the burglary she had been without sleep for two days. (RT 2001.)
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Michelle suggested that they pick up Melissa Fader to help with the
burglary. (RT 1861.) Michelle and Appellant went to get Melissa. (RT 1862.)
At Melissa’s trailer they found a padiock on the trailer door. (RT 1866.)
Melissa and Michelle spoke through a window. (/d) Melissa handed
Michelle a key to the lock which Michelle opened, allowing Melissa get out
of the trailer. (RT 1867.) Melissa brought a tote bag with her. She was upset.
(RT 1867.) She sat in the back seat of the Mustang where Michelle
introduced her to Appellant. (RT 1868.) The three then drove to 519

Nebraska.

Michelle parked the car on the dirt road. (RT 1869.) Michelle and
Appellant wore gloves. (Id.) Joe told Appellant there were some things in the
back of the house, and he got out of the car and walked toward it. (RT 1870.)

He walked near the cars in the back of the house. (/d..) Michelle followed
him along with Fader. Appellant picked up a chain saw and put it back in the
Mustang. (RT 1871, 1873; 2009.) Michelle then went back to the Mustang.
(RT 1872.)

Michelle walked up to the door to see if anyone was home. (RT 1873.)

She didn’t see anyone at first, but realized later someone was there. (RT
1874.) To get in the house Michelle was going to pretend she had car trouble.

(RT 1874; 2010.) Michelle and Melissa walked to the house, and saw
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Sherman standing in the kitchen. (RT 1874.) Michelle knocked on the glass
door, and Sherman answered. (/d.) Michelle told Sherman they were having
car trouble and asked if they could use his phone. (RT 1876-77.) Sherman let
Michelle and Melissa inside. (RT 1877-78.) The plan was that Appellant
would later climb through a window. (RT 1877.)

Once inside, as a ruse Michelle dialed a number on the phone and then
hung up. (RT 1878.) She told Sherman that she was trying to reach Johnny
Long but no one was home. (RT 1878;2011.) Michelle asked if they could
stay the night and Sherman agreed. (RT 1878.) They then went into the living
room where the TV was located. (RT 1879.) They talked about ten minutes,
then Michelle asked if she could have something to drink. (RT 1879.)
Sherman told her to get some beer and water in a refrigerator outside. (RT
1880.)

After about ten minutes, Sherman told Michelle she could sleep in one
of the bedrooms. (RT 1881.) At this time, Michelle still had her gloves on.
(Id.) Michelle went into the bedroom and Melissa stayed in the living room
with Sherman. (RT 1882, 2011-12.)

| In the living room, Melissa sat on the love seat and Sherman was on the
couch. (RT 1883.) Michelle came out and got a cigarette from Sherman and

returned to the bedroom and smoked it. (RT 1883-84.) She went back out

9.



again to get a glass of water and saw Melissa and Sherman in the kitchen. (RT
1884.) Melissa was fixing something to eat. (/d.) Later, Melissa said she was
going to take a bath and gave Michelle more cigarettes from Sherman. (RT
1885-86.) Michelle went back to the bedroom and signaled Appellant by
turning on a light. (RT 1887.) Appellant then came to the bedroom window.
(RT 1887.)

Michelle checked the living room and saw Sherman and Melissa
asleep. (RT 1888.) Appellant then entered the house through the bedroom
window. (RT 1888-92; 2013.) He asked what was going on, and Michelle
told him the others were asleep. (RT 1889; 2014.) Appellant and Michelle
started going through drawers looking for valuables. (RT 1890.) They
gathered up a TV and a CD player from the bedroom. (RT 1890-91.)

Appeliant walked out of the bedroom and into the living room. (RT
1893.) Michelle heard some noise in the living room and went to check. (RT
1983.) She saw Appellant standing in front of Sherman with a long gun, either
arifle or a shotgun. (RT 1893-94.) The room was dark, but the outside light
reflected into the living room. (RT 1895.) The TV was off. (/d.) Michelle
could not tell whether Robbins was awake. (RT 1896.) Michelle walked
around the house looking for property to steal. (RT 1896-97.) Melissa came

to her and said that Appellant wanted her to find something to tie Sherman up
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with. (RT 1897.) Michelle gave Melissa a neck tie to use. (I/d.)

Michelle heard Appellant ask Sherman for his wallet and he said it was
the bedroom. (RT 1898.) Michelle found the wallet there and handed it to
Melissa. (RT 1899.) Appellant was still holding the gun on Sherman. (RT
1900.) Appellant told Michelle to get the car while Melissa stayed in the
house (RT 1901.) Michelle drove the car into the driveway and parked. (/d.)
She got out, opened the car trunk and then went back inside the house.
Sherman was still on the couch. (RT 1902.)

Michelle and Melissa went into the bedroom and opened the window.
(RT 1902-03.) For some unknown reason, Appellant told Michelle and
Melissa to put the property out the bedroom window and into the car. (RT
1903.) He also wanted them to go out the window themselves, but they didn’t.
(Id.) Appellant was in an angry mood, and seemed to be mad at both Michelle
and Melissa. (RT 1904-05.) They put two boom boxes, a microwave oven
and a typewriter into the Mustang. (RT 1905-06.)

Michelle told Appellant she was scared and didn’t want to go through
with the burglary. (RT 1907.) Appellant yelled at her and told her to put the

property in the car. Michelle asked Appellant if he was going to kill Sherman,
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and he said he would not. (RT 1909-1910.)"” Michelle went outside and
joined Melissa standing by the car. (RT 1910.) Melissa asked where
Appellant was. (RT 1911.) As they were getting into the car, they heard the
gunshot. (/d.)
Melissa asked “What was that?” (Id.) Michelle then told her to get into
the car. (RT 1912.) After hearing the gun shot Michelle was scared. (RT
1912.) Appellant then came out of the house carrying a gun. (/d.) Appellant
then returned to the house, and came back out with another gun. (RT 1913.)
He got into the car and the three left the Nebraska Avenue house. (RT 1914.)
They drove to Prescott Estates where a friend of Appellant’s lived. (RT
1914-15.) When asked, Appellant denied he had killed Sherman. (RT 1915.)
At Prescott Estates Appellant got out of the car and went to an upstairs
apartment and was there about five minutes. (RT 1916.) When he returned to
the car, he said to go to a different place on the next street. (RT 1917.) They
may have stopped at another place and then they returned to the Paradise
Apartments. (RT 1918.)
They then drove to John Ritchie’s apartment. (RT 1920.) Ritchie,

Kathy Sisk and the kids were there. (RT 1920-21.) Appellant and Ritchie

17" Ms. Joe denied suggesting that Sherman should be smothered as
opposed to shooting him. (RT 1909-10.)

-32-



later went out and brought the stolen property into the apartment from the car.
(RT 1921.) Michelle asked Cathy if she could take a shower, because she had
urinated in her pants after she heard the gunshot at the Nebraska Avenue
house. (RT 1921-22.)

After the shower, she put on fresh clothes, and went into the bedroom
with Kathy and Melissa Fader. (RT 1923.) Melissa was counting pennies.
(Id.) When she left the bedroom, John Ritchie, Rick Saso and Appellant were
in the house, talking at the kitchen table. (RT 1924.) Methamphetamine was
spread out on the table along with stolen property: a microwave, a television,
and two boom boxes, a chainsaw and a typewriter. (RT 1925.') The guns were
also in the kitchen. (/d.)

Rick Saso supplied the methamphetamine. (/d.) Michelle got about a

gram of the drugs herself and Melissa also got some of the drugs. (RT 1926.)
Michelle took the drugs in the bedroom and when she came out, Rick Saso
was there but she did not see Appellant or Melissa. (RT 1927.) Michelle sat
next to Saso and told him that Appellant might have killed someone. (RT
2017.) Saso got up, kissed her and left. (RT 1928.)

Melissa came out of Kathy Sisk’s room and asked Michelle to take her
home. (RT 1929;2019.) Michelle left with some of the drugs but none of

the stolen property. (RT 1929-30.)
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It was light outside when they got back to Melissa’s trailer. (RT 1930.)
They both went inside the trailer and Gerald Blitch, Melissa’s boyfriend, was
there. (RT 1930.) Melissa had a tote bag and a grinder with her. (RT 1931.)
Michelle stayed at the trailer for about 15 or 20 minutes and then left. (RT
1932.) She then returned to the apartment at 620 Paradise. (RT 1933.)

As she was walking toward John Ritchie’s apartment, she saw Gary
Long, Johnny Long’s brother. (/d.) Gary Long said his brother told him that
she had stolen Johnny’s car, and demanded she give him the keys. (RT 1934.)
Gary pushed Michelle around to try and get the keys. After a struggle, Gary
Long got the keys and drove away in the car. (RT 1935.)

Michelle then went back to John Ritchie’s apartment where she saw
Kathy Sisk, John Ritchie and Michelle’s daughter. She was in the apartment
about 20 minutes. (RT 1936.) Johnny Long came to the door looking for
Michelle. She initially hid in the bedroom, but then came out and left with
Johnny Long and returned to his apartment. Michelle did not tell Long about
the events of that evening. (RT 1937.)

On March 31%, more than a week after the murder, Detective Viohl
turned up and asked Michelle Joe to come in for more questioning. Michelle
Joe admitted that she lied to Detective Viohl about her activities leading up

to Sherman’s death. (RT 2022.) Detective Viohl asked about the first time she
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was at Sherman Robbins’ house and she told him that Robbins was outside
mowing the lawn. (RT 2023.) There was some dispute about whether she
believed the house belonged to Sherman Robbins or Bill Robbins, as she told
the detective she thought another person owned it. (RT 2023-24.) Michelle
did not tell the detective she took the children to the house the first time she
was there. (RT 2028.) The second trip was in the afternoon. She told the
detective there were other people present at that visit. Michelle admitted she
told the detective she had never gone into the house that day. (RT 2029.) She
also told them that on March 21%, she went to the house with Johnny Long
about 4 or 5 p.m., which was not true. (RT 2029.) Michelle also admitted she
lied to the detective when she told him she had only used the bathroom once;
she had used it twice. (RT 2032.) She also told the detective that the first time
on March 21* they arrived at the house at 7 or 8 a.m., when they actually got
there about 9 or 10 am. (RT 2032.) Michelle also admitted lying to the
detective about where she spent the night of March 21%, having told him she
got into a fight with her boyfriend. (RT 2035.)

Michelle admitted lying to the detective about her having to call
Melissa, as she did not have a telephone. (RT 2038.) Michelle also lied about
seeing Melissa more than once on the 21* of March. (Id.) and she told the

detective she had driven the Mexican man to his residence and dropped him
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off, which was also a lie. (RT 2039.) Michelle also lied about a visit to Roy
Bingle’s house so he could visit with his daughter Crystal. (RT 2040.)
Michelle also visited with her sister and uncle that day but didn’t mention this
to police. (RT 2040.)

Michelle also admitted she lied when she told the detective she took
Crystal to Sutter Park where she played for two and a half hours. (RT 2042.)
Michelle told the detective she drove to Kathy Sisk’s apartment and slept in
the car until 7:30 a.m. when she was confronted by Gary Long. (RT 2043.)
When the detective told Michelle that her statements were not consistent and
that she could get into a lot of trouble, she then admitted she didn’t sleep in the
vehicle that night. (RT 2043-44.)

Detective Viohl told Michelle that the Mustang had been seen at 519
Nebraska on the night of the murder. (RT 2045.) Michelle falsely told the
detective that Appellant had borrowed the car that evening and showed up at
Kathy’s apartment about 1:30 or 2 a.m. suggesting that they “godo ajob. (RT
2046.) She also told the detectives that she was using about a gram and a half
of methamphetamine a day at this time, which was true. (RT 2048.)

Michelle told Detective Viohl she used Melissa in the robbery because
she was a prostitute. (RT 2049.) Additionally, Michelle told the detective she

was the one who traded the guns for the dope, but that was not true. (RT
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2051.) She denied shooting Sherman Robbins herself. (RT 2057.)

Michelle admitted that one of the effects of her use of
methamphetamine was that she hallucinated and would see things that were
not there. (RT 2065.)"®

Detective Giles New testified that he assisted in the arrest of Appellant
on April 7, 1994 at 620 Paradise, apt. P101. (RT 2079.) Appellant stated that
he expected to get picked up sooner or later, and “sometimes the best place to
hide is right under your noses.” (RT 2080.)

Bill Robbins, brother of the victim Sherman Robbins, testified that he
owned the house at 519 Nebraska Avenue in Modesto. (RT 2081.) The house
had exterior lighting, directly over the family room, and a dusk-to-dawn light
which was fairly bright. (RT 2085.) An observer standing outside could see
into the house with that light even if the house lights were off. (/d.)

In March of 1994, Bill Robbins went to Ireland on vacation. (RT
2086.) When he returned, some property had been stolen: a typewriter, a
microwave, a 13 inch color television set, and two firearms, a 12 gauge

shotgun and a .22. caliber rifle. However, a .32 automatic pistol wrapped in

'* There were no efforts by the defense to challenge the competency
of this witness to testify, either because of her impairments at the time and
admitted hallucinations, or her ability to accurately recollect these events
later at trial.
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a T-shirt was not stolen. (RT 2086.) He identified the grinder as his. (RT
2086.) A jar of pennies was also taken along with a CD player and a tape
player. (RT 2088.)

The defense case at guilt/innocence:

Only two witnesses were called by the defense at the guilt phase.
Nellie Thompson was recalled and testified she helped Melissa Fader obtain
SSI payments for disability, partly due to Melissa’s drug addiction. (RT 2140.)
Thompson thought Melissa had the mental age of a 12-year old. (RT 2141.)

Melissa had previously told Thompson about a prior burglary of a
deserted house. (RT 2142.) Melissa told Thompson she went there with
Michelle Joe and she cut her leg jumping into a car. (/d.) Melissa mentioned
the burglary of this house in September or October, before the murder of
Sherman Robbins. Thompson recalled seeing a newspaper story that
mentioned a man being killed. (RT 2141.) Melissa was not sure somebody
had been shot in that incident, only that they went to a house, she cut her leg
and a dog was shot. (RT 2145.) Melissa did tell Thompson she had been
raped by Appellant. (RT 2143.)

Alan V. Peacock, a licensed private investigator employed by the
defense in this case, testified that when he interviewed Thompson, she did not

mention anything about Melissa Fader telling her she had been raped. (RT
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2151.) The first time it was mentioned by her was in the hallway when
Thompson showed up to testify. (/d.)
State’s rebuttal case at guilt/innocence:

Giles New, testified that there was no report on an incident where an
old man was killed in the country, as related by Thompson. (RT 2155.)

The State’s Case at the Penalty Phase:

Sharon Kennedy, a Bank of America employee, testified that on May
26, 1988 she was working in the Ceres, California branch. (RT 2375.) A man
came in, went to another window and tried to rob the bank. It was a small
branch, and there were only two tellers working, who were very busy that day.
(RT 2376.) The man first looked in, said something and left. Perhaps a half
hour later, he returned and went to another window. Kennedy told the other
teller to be careful. (RT 2377.) Kennedy saw the man hand a note to the other
teller which said “This is a robbery” and she pushed the panic button. (Zd.)
The man then ran out and bumped into a lady entering the bank. (RT 2378.)
Kennedy identified the bank robber as Appellant. (RT 2378-79.) She did not
see a gun and no one was shot or injured in the robbery attempt. (RT 2379.)

Francis Passalaqua was also a Bank of America employee at the Ceres
branch on May 26, 1988 during this incident. He testified he was robbed by

a man who passed a note, but could not identify the robber in court. (RT 2382.)
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Passalaqua did not see the robber with a gun. (RT 2383.)

Defense penalty phase evidence:.

Appellant’s penalty phase presentation began with a statement from his
defense attorney that Appellant wanted the jury to impose the death penalty.
(RT 2419-20.)

Alan Peacock testified that he conducted a penalty phase investigation
for the defense. Peacock’s investigation essentially came up empty. There
was no information available on Appellant’s family, all of whom were
apparently dead or disappeared. (RT 2388.) Appellant did have a girlfriend
and a daughter but he did not want them involved in the trial. (/d.) Virtually
all of Appellant’s social history, such as could be determined, came from
records of the California Department of Corrections beginning when he was
14 years old. (RT 2391.) Peacock found substantial evidence of drug abuse
in this history. (RT 2391-92.) The longest period Appellant had been free
from custody since adolescence was 18 months. (RT 2392.)

The defense also called an expert on prison conditions. James Park, a
retired California Department of Corrections officer, was the former chief of
classification for the Department. (RT 2420.) He has also consulted with the
legislature regarding prisons. Park testified there are four levels of security,

with level 4 being what used to be called maximum security. (RT 2423-24.)
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Only about two percent of the total prisoners end up in the security housing
unit. (RT 2425.) A person who is sentenced to life without the possibility of
parole would pretty much automatically go to a level 4 prison. (RT 2426.)
The length of the sentence is the biggest factor in determining where a prisoner
is sent. (Id.)

In a level 4 prison, such as Pelican Bay or New Folsom or New
Tehachapi, they are in an eight by ten foot cell with someone else. (RT 2427.)
All death row inmates are single-celled. (RT 2430.) Some privileges can be
earned through good behavior, as an incentive. (RT 2428.) Prisoners can have
their own television sets if they have the money, and they buy them through the
prison through authorized vendors. (RT 2428.) Death row is in old San
Quentin. (RT 2429.) Prisoners usually work and produce products that save
the state a lot of money. (RT 2432.)

Park reviewed Appellant’s jail records going back to 1963 and talked
to him. In looking at the records, he considered discipline and useful work.
If Appellant were given a sentence of life without parole, he would settle down
and return to being a good useful prisoner. (RT 2432.) Appellant had done
good work in the past, and been a leader in many of the areas where he has
worked. (RT 2433.) But on a couple of occasions, Appellant had refused to

work. (RT 2433.)
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Very early on at Vacaville Medical Facility, Appellant received a
commendation for helping two officers who were confronted by an inmate
with a razor blade. (RT 2434.) Appellant was also helpful in training other
prisoners. (Id.) Appellant volunteered to keep working during a strike at
Soledad. (RT 2435.) An associate of Appellant’s was charged with murder
in 1971 or 1972, but Appellant was never charged with that crime. (RT 2436.)

Appellant did well in classes and at prison work.

In the early 1970's, Appellant was tagged as a racist and a biker and a
spokesman for the biker and prison Nazis. (RT 2434.) The staff said “Well
he looked like a racist and biker and Nazi to us.” (RT 2435.) Appellant also
got into trouble for making wine and an attempted suicide at Vacaville. (RT
2438.) There was one incident when Appellant wouldn’t remove a towel
from a window, but there was no violence. Once Appellant was found with
an Allen wrench, and once he had a knife. (RT 2438-39.) In 1980 at San
Quentin, Appellant received a commendation for working during a strike. (RT
2440.)

Park testified that “lifers and LWOPs” are often seen as a stabilizing
force in prisons because they often do not want their ordered lives
destabilized. (RT 2441.) There are about 1500 people serving LWOP

sentences and 6496 are serving sentences for first degree murder. (RT 2442-
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43.) Of 16,795 prisoners who are serving time for murder or manslaughter,
only about 400 are on death row. (RT 2442.)

Park performed many classifications when he was in the prison system.
(RT 2445.) He would run tests on the prisoners, but did not run any on
Appellant. (RT 2448.) The witness testified that there were some “glitches”
in Appellant’s record but no violence. (RT 2451.)

Mr. Park admitted that he spent less than five minutes talking to
Appellant. (RT 2450.) Park was contacted in February and appointed in May,
but admitted he first talked with Appellant on the day he testified (RT 2450.)
He did not make any written report and there were no objective tests
administered. (RT 2255.)

The defense then rested. (RT 2456.)

Over defense objections, the Court struck the third, fourth, and fifth
paragraphs of an instruction, despite defense argument that the jury should be
allowed to consider any mitigating evidence, no matter how weak. The
proposed instruction read, in part, “Any other circumstance which extenuates
the gravity of the crime, even though it’s not a legal excuse for the crime, and
any sympathetic or other aspect of the defendant’s character...” (RT 2476.)
The court also refused a defense-proposed instruction that would allow

consideration of a co-defendant’s sentence at the penalty phase. (RT 2478.)
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The defense argued that it violated federal law in that the jury was not allowed
to consider all possibly mitigating factors in determining a sentence. The
Court read a list of aggravating factors and the jury retired to deliberate at
11:15am. (RT 2520.) At 3:20 p.m. they reached a verdict and found that
death was the appropriate penalty. (RT 2525.) The jury was polled. (RT
2526.) The jury was informed that they did not have to talk with any
representative of the defense or the prosecution if they did not wish to do so.
(RT 2526.) The verdict of death was returned on June 13, 1996.

Appellant asked to be sentenced immediately and the sentencing was
put over to June 24, 1996. (RT 2526-2528.) Appellant waived his right to
have the matter referred to the probation department. (RT 2533.) The defense
made an oral motion for a new trial based on the refusal of the Court to give
certain jury instructions; insufficiency of the evidence on the issue of
corroboration; and the failure to give discovery of, among other things, the
alleged rape and a palm print of Melissa Fader. (RT 2534.) The defense
motion for a new trial was denied. (RT 2535.) There was an automatic
motion for reduction of the sentence from death to life, pursuant to Sec.
190.4(e) of the Penal Code. (RT 2535.) The Court made an independent
review of the weight of the evidence and stated that considering all factors,

including that Appellant has spent almost his entire life in jail; that he did not
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chose to involve his daughter and a friend in the trial; and that he has
conducted himself well and properly during the trial, that the mitigating
circumstances are so outweighed by the aggravating ones that the death penalty
is justified. (RT 2535-2538.)

Special circumstance 190.2(a)(17) was found true, that the offense was
committed during a robbery. (RT 2539.) For the offense of robbery,
Appellant was given 25 years to life, plus five years for use of firearm, plus
one year for violation of probation. The sentence of 31 years to life was stayed

pending punishment on the other count. (RT 2540-2541.)

ARGUMENT

L
THE TRIAL COURT ERRED IN REPEATEDLY ‘REHABILITATING’
DEATH-PRONE JURORS BY ASKING LEADING AND SUGGESTIVE
QUESTIONS ON VOIR DIRE, WHICH STACKED THE JURY IN
FAVOR OF A DEATH SENTENCE, THEREBY DEPRIVING
APPELLANT OF A FAIR AND IMPARTIAL JURY.
(a) Introduction.

The jury selection procedure in appellant’s case was accomplished

through individual juror questionnaires, signed under penalty of perjury, and
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then individual questioning of the prospective jurors.” The trial court
frequently intervened in voir dire questioning of the jury panel to
“rehabilitate” jurors that, on the basis of their answers to their juror
questionnaires, would otherwise have been subject to challenges for cause by
the defense. The Court’s interventions on behalf of pro-death jurors was
designed to have them change their questionnaire answers. These
interventions, through leading and suggestive questions, were objected to
repeatedly by the defense, and were so numerous and the “rehabilitations™ so
frequent and “skillful” that they had the inevitable effect of stacking
Appellant’s jury pool with pro-death-penalty jurors.

The Court’s questioning was so suggestive and leading that it allowed
many pro-death-penalty jurors to conceal their disqualifying biases and
basically led them to completely change their answers on the basis of the
Court’s “guidance.” In contrast, prospective anti-death penalty jurors were
peremptorily excused without any corresponding rehabilitative efforts by the

Court or questioning by the attorneys.”

19 1t was agreed in pre-trial motions that the jury room was to be
filled with prospective jurors and they were to be brought out individually
for voir dire questioning. (RT 74-75.)

2 See Appendix A for a summary of the treatment of the jury panel.
This summary highlights the disparate treatment of the pro-and-anti-death
penalty jurors.
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Appellant was prejudiced by these actions as he had to use peremptory
challenges against these biased jurors who should have been excused for
cause. More seriously, the cumulative effect of the improper rehabilitation
was to skew the panel lopsidedly in favor of the State and in favor of a death
verdict.

No matter how many peremptory challenges the defense had at their
disposal, a biased jury would still have resulted due to the Court’s ability and
demonstrated inclination to “seed” the panel with an unlimited number of pro-
death-biased prospective jurors in a quantity sufficient to overwhelm defense
peremptory challenges. The Court’s rehabilitative efforts also inhibited and
prejudiced the exercise of defense peremptory challenges, as it would have
been futile to challenge too many of the randomly-chosen objectionable jurors,
beyond the extremely biased, if the remaining eligibles pool had an equal or
possibly higher proportion of objectionable jurors, which it plainly did.?’
Additionally, the presence in the pool of so many “rehabilitated” jurors with
extreme pro-death biases was another prejudicial factor for the defense, as
challenging the moderately-biased risked their substitution with the extremely-

biased. Thus, the fact that the defense did not exercise all its peremptory

challenges is of no moment, but rather actually illustrates the chilling effect of

21

See Appendix A.
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the Court’s voir dire questioning procedure.

No less than 23 prospective jurors who should have been excluded by
challenges for cause were improperly “rehabilitated,” and all are discussed in
detail herein. Several of these otherwise excludable jurors made their way
onto Appellant’s jury. (See Appendix A.)

The Sixth Amendment to the United States Constitution states that “[i]n
all criminal prosecutions, the accused shall enjoy the right to a speedy and
public trial, by an impartial jury of the State and district wherein the crime
shall have been committed. . . .” (U.S. Const., Amend. V1.) The Fourteenth
Amendment extended the right to an impartial jury to criminal defendants in
all state criminal cases. (Duncan v. Louisiana (1968) 391 U.S. 145.)) In
addition, the Due Process Clause of the Fourteenth Amendment independently
requires the impartiality of any jury empaneled to try a cause. (Morgan v.
lllinois (1992) 504 U.S. 719, 726.)

The Court’s actions deprived Mr. Whalen of his right to a fair and
impartial jury and a fair trial under the California Constitution and the Fifth,
Sixth, Eighth and Fourteenth Amendments to the United States Constitution,
and article I, sections 15 and 16 of the California Constitution, as well as his
Eighth and Fourteenth Amendment rights not to be condemned to death except

on the basis of unbiased and reliable procedures. (United States v. Baldwin (9™
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Cir. 1983), 607 F.2d 1295, 1298; People v. Chapman (1993), 15 Cal.App.4th
136, 141. See also United States v. Saimiento-Rozo (5* Cir. 1982), 676 F.2d
146, 148.)

“The conduct of voir dire is left to the broad discretion of the trial
judge. The exercise of that discretion, however, is limited by ‘the essential
demands of fairness.”” (Knox v. Collins (5" Cir. 1991), 928 F.2d 657, 666
citing Aldridge v. United States (1931) 283 U.S. 308, 310.)

(b) Facts in Support.

Appellant’s trial was presided over by Judge John G. Whiteside of the
Stanislaus County Superior Court. In pre-trial proceedings, it was agreed that
all prospective jurors would compete a 30-page “juror questionnaire” which
inquired about their personal characteristics, attitudes toward the death penalty,
ability to listen to mitigating evidence, prior experiences with the criminal
justice system, and the like. The questionnaires were all signed under penalty
of perjury. Some of the relevant death penalty inquiries on the questionnaire
were as follows:

Question No. 6: This case involves the alleged murder of an elderly
man. He was allegedly shot and robbed while staying at his brother’s
home. Is there any experience that you, a family member or close
friend has had which may affect your ability, or cause you to have any
concern about your ability, or cause you to have any concern about your
ability to serve fairly as a juror in this case?

Yes No
The Court is interested in your opinions about the death penalty. The
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defendant is charged with murder, alleged to have been committed with
a special circumstance. In such a case, the procedure used would be as
follows: The jury would decide if the defendant was guilty or not
guilty, as in any other criminal trial. If the jury found the defendant
guilty, rather than not guilty, and, if his guilt was decided to be of
murder in the first degree, rather than any other lesser crime (such as
second degree murder, manslaughter, etc.) the jury would then
consider the alleged special circumstance. If the jury found the
defendant guilty of murder in the first degree, it would have to decide
if the alleged special circumstance is proved or not proved. If the jury
found the alleged special circumstance proved, a second “penalty”
phase would be held. At the penalty phase additional evidence may be
presented to aid the jury in determining which penalty should be
imposed, death or life without possibility of parole, the only penalties
available under these circumstance. (sic).

By asking these questions, the Court is not suggesting that a penalty
phase will be reached because the Court does not know what guilty
phase verdicts or special circumstance verdict you will reach.

Question No. 9: Check the entry which best describes your feeling
about the death penalty:

Would always impose regardless of the evidence

Strongly support

Support

Will consider

Oppose

Strongly oppose

Will never under any circumstances impose death penalty, regardless
of the evidence

Question No. 10: Please explain your views on the death penalty.

Question No. 11: In what ways, if any, have your views about the
death penalty changed over time?

Question No. 12: In this case, the defendant is charged with murder
for killing an elderly man with a shotgun. Do you think everyone
convicted of such a murder committed during a robbery should receive
the death penalty, regardless of the evidence regarding penalty which
is introduced by the People and the defendant?
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Yes No Please explain:

Question No. 13: If you were selected as a juror in this case and if the
jury got to a penalty phase, would you agree to listen openly to any
evidence submitted about the penalty, and base your decision about the
penalty solely on such evidence and instructions?

Yes No Please explain:

Question No. 14: Do you feel that the death penalty is used too seldom
or too often? Please explain:

Question No. 15: Do you feel that the death penalty should be
mandatory for any particular type of crime? Please explain:

Question No. 16: Do you feel that the death penalty should be a
possible sentence for any crime other than first degree murder with
special circumstances? Please explain:

Question No. 17: Under what circumstances, if any, do you feel that
the death penalty is appropriate?

Question No. 18: Under what circumstances, if any, do you feel that
the death penalty is inappropriate?

Question No. 19: If a defendant was convicted of first degree murder
with a special circumstance, do you feel that you would automatically
vote for the death penalty and against life imprisonment without
possibility of parole? Please explain:

Question No. 20: Do you feel that if a defendant was convicted of first
degree murder and a special circumstance, that you would automatically
vote against the death penalty and for life without possibility of parole?
Please explain:

Question No. 21: What would you want to know about the defendant
before deciding whether to impose the death penalty or life
imprisonment without possibility of parole? Please explain:

Question No. 22: Do you believe in the adage: “An eye for an eye”?
Yes No
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What does the adage “An eye for an eye” mean to you?
Is your belief in this adage based upon a religious conviction?
Yes No

Question No. 23: California law has not adopted the “eye for an eye”
principle. Will you be able to put the ‘eye for an eye” concept out of
your mind and apply the principles the Court gives you?

Yes No

Question No. 24: Have you had any religious or moral training
regarding the death penalty?
Yes No Source:

Question No. 25: Could you set aside any such training and decide this
case according to the law which the Court will give to you?
Yes No Please explain:

Question No. 26: Do you belong to any organization that either
advocates for the death penalty or the abolition of the death penalty?
Yes No If yes, what organization(s):

Question No. 27: Could you set aside your own personal feelings
regarding what you think the law should be regarding the death penalty,
and follow the law as the Court instructs you?

Yes  No_ Please comment:

Question No. 28: If you are selected as a juror in this case and if the
jury got to a penalty phase, would you agree to accept the court’s
representation that life without the possibility of parole means exactly
that, that the sentence would be life without the possibility of parole?
Yes ~ No  Please explain:

Question No. 29: In deciding penalty—that is, life without the
possibility of parole or death—would the costs of keeping someone in
jail for life be a consideration for you?

Yes No Please explain:

Would the costs of providing the appellate process be a consideration?
Yes No Please explain:

Question No. 30: Knowing that a first degree murder verdict, with a
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special circumstance found true, could cause the jury to enter a second
“penalty” phase, and cause the jury to have to consider life without the
possibility of parole, or death, would you, for any reason, hesitate to
vote for first degree murder, or for a special circumstance, if the
evidence proved either such thing true, beyond any reasonable doubt,
just to avoid the task of deciding the penalty?

Yes No Please explain:

Question No. 31: If you found the defendant guilty of first degree
murder and found the special circumstance to be true, would you,
regardless of the evidence, because of your feelings about the death
penalty, in every case automatically vote against the death penalty?
Yes No Please explain:

Question No. 32: Are your feelings about the death penalty such, that
if there was a penalty phase of a trial, you would in every case
automatically vote for the death penalty rather than life in prison
without the possibility of parole?

Yes No Please explain:

Question No. 87: Will you be able to set aside any feelings of pity or
sympathy that you might feel for the victim or the defendant and decide
this case solely on the evidence?

Yes No If no, please explain:

Other questions related to family history, work experience, reading,
media exposure and the like. All juror questionnaires were signed by the
prospective jurors under penalty of perjury.

At voir dire, which was conducted individually, the Court first
questioned the prospective jurors, and then the prosecution and defense were
allowed to pose additional questions. The Court’s questioning was based on
the answers in the juror questionnaire, but it often took the form of an attempt

to “rehabilitate” prospective jurors by having them change questionnaire
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answers that would otherwise have disqualified them from sitting on
Appellant’s jury. It was evident from the first panel members questioned by
the Court that this “rehabilitation” went well beyond the normal bounds of
clarifying their answers and informing the jurors regarding the law, but instead
took the form of a leading and suggestive forced march toward “acceptable”
answers that were virtually force-fed by the Court.

Significantly, this leading and suggestive questioning by the Court was
objected to by both the defense and the prosecution:

MR SPOKES: My second objection is that the court’s using leading
questions in [an] attempt to lead the jurors down the path towards
rehabilitation. I mean, if it’s this particular juror and in particular is a
clear cut case where you can take someone who initially answering the
questionnaire with no pressure on them will set out some very strong
preconceived notions concerning the death penalty and the course of
trial and through skillful leading questions have them in effectdo a 180
degrees turn while standing before the court. I think that basically
causes the juror to hide their true biases and [prevents] a reasonable
exercise of challenges for cause.

THE COURT: Thanks for the “skillful phraseology.”

MR SPOKES: Nothing but skillful. There is nothing about that. You
were skillful as a lawyer. You are skillful as a judge.

MR PALMISANO: Your Honor, except as to different areas of
questioning, I think I need to join Mr. Spokes’ objection.

THE COURT: You think I'm, skillful in those areas too, Mr.
Palmisano?

MR. PALMISANO: Yes, your Honor. I think you are very skillful.
That’s the problem.
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THE COURT: Thank you. Well, thank you for your praise. ButI don’t
think I have done anything improper.

MR. PALMISANO: Your Honor, my objection didn’t rise to the level
of it being improper, but I wish your Honor would be less skillful.

THE COURT: Well, Mr. Palmisano, I just have to call it the way I see
it.

MR. PALMISANO: I expected that would ultimately be the result.
(RT 564-565.)

Thus, even the prosecutor objected to the Court’s leading questions to
the prospective jury members, quite rightly fearing it would taint their verdict,
as it ultimately did. Although both parties objected to the systemic leading
questioning of the venire members, the Court did not alter its inquiry or mode
of questioning, and the leading questions continued to taint the jury selection
process, resulting in a biased, pro-death jury panel.

Both before and after the objection, prospective jurors were asked these
leading and suggestive questions which, coming from the authority of the trial
judge, had a persuasive effect on their answers. As we will see in the
individual errors discussed below, the Court’s treatment of this issue did not
ever veer away from the objectionably leading and suggestive rehabilitation
that even the prosecution saw as dangerous and impermissible.

Of central importance for this issue is the fact that the Court accepted

the prosecution’s rationale that the juror’s questionnaires represented their
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personal opinions in general, but the object of the questioning was to see if

they held these opinions in Appellant’s case in particular:

“MR PALMISANO: Your Honor, the problem with the questions is not
for all of the respondent’s (sic) to the questionnaire but obviously....For
Ms. Evans, that the questions are phrased in a way that they are asking
for the personal opinions of the jurors, which is fine, but you need to
indicate to the jurors that how they feel isn’t necessarily the law, and if
they are indicating that they can put aside their personal feelings and
follow the law and I don’t think that the challenge for cause exists just
because in a general sense they feel that the law should be something
different than it is.

THE COURT: All right.”
(RT 691-692.)

Crucial to the rationale was this request that the Court convey to the
potential jurors that, whatever their personal opinions may be, the law
compelled impartial consideration of all evidence. However, the Court failed
in many instances to make this distinction clear, and even had it done so, the
coercive effect of the Court’s questioning rendered the opinions-in-

general/opinion-in-this-case distinction meaningless.” Equally importantly,

22 Additionally, the rationale that the questionnaire represented only
the general opinions of the panel is directly contravened by the specific
nature of many of the questions, as detailed supra. For instance, Questions
6 and 12 recited the specific allegations of Appellant’s charges; Questions
13, 25 and 28 specifically asked for jurors’ opinions in “this case;” and
Questions 21, 31, 85 and 87 referred to “the defendant” which could only
mean Appellant. Even more telling were the written answers to these and
other questions, which the jurors overwhelmingly interpreted to refer to this
specific case, as will be shown in the discussion infra.
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the Court did not apply this rationale and standard to rehabilitate prospective
jurors with a propensity to oppose the death penalty. The opinions-in-general
(questionnaire) versus opinions-in-this-case (voir dire) rationale was employed
only for pro-death-penalty jurors, as will be shown infra. Anti-death-penalty
jurors were not given the chance to see whether they could likewise be
rehabilitated and were peremptorily excused. As will be seen in the discussion
of the individual panel members infra, the distinction between general and
specific opinions was largely a post facto invention which was fictitious,
having no basis in law or fact.

The prejudicial nature of the Court’s questioning, and the shifting
standards to excuse pro-and anti-death-penalty jurors resulted in a jury panel
lopsidedly predisposed to vote for death. This can clearly be seen when
viewing the panel as a whole. (See Appendix A for a summary of the entire
panel). The absence of corresponding efforts by the Court to rehabilitate
Jjurors who would have been defense-oriented or predisposed to a life sentence
also contributed, causing their immediate removal, also contributed to the pro-
death skewing of the panel. While none of the anti-death-penalty prospective
Jjurors were excused solely because of their answers on the questionnaire, the
Court’s questioning of these prospective jurors was so perfunctory, lasting

only one or two pages of transcript, that in actuality they were disqualified
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based on their questionnaire answers. There was no corresponding efforts by
the Court to see if they could follow the law in this particular case, as with the
pro-death-penalty prospective jurors. The anti-death-penalty prospective jurors
who were swiftly excused were:

1) John Layman (RT 219.)

2) Johann Broussard (RT 406.)

3) Matthew Figures (RT 524.)

4) Beatrice Hampton (RT 668.)

5) Gale Fordmellow (RT 685.)

6) Neva Clark (RT 698.)

7) Oliver Bauman (RT 719.)

8) Carmen Zamora (RT 964.)

9) Antonina Mendes (RT 1070.)

10) Rose Rodriguez (RT 1141.)

11) Billie Costa (RT 1154.)

Other prospective jurors harboring views inimical to the prosecution
were also summarily dismissed. For instance, prospective juror Douglas
Smith was excused on the basis of only one answer on the jury questionnaire,
that under certain circumstances he would tend to not believe the testimony of

alaw enforcement officer and in certain circumstances it would be difficult for
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him to fairly evaluate that testimony. (RT 634-635.)%

Despite the Court’s rehabilitation of multiply-objectionable pro-death
jurors, who harbored many views that would have justified defense challenges
for cause, these 13 were excused with minimal or virtually no effort to see if
they too could put aside their “opinions-in-general” and follow the law in this
particular case. The questionnaires of these prospective jurors were in many
cases far less disqualifying than those of any of the pro-death jurors
“rehabilitated” by the Court.

I(a): The Courtimproperly rehabilitated prospective juror Juanita
Edwards.

The answers of prospective juror Juanita Edwards in her questionnaire
and at voir dire should have given the Court notice that she was subject to a
challenge for cause by the defense.

In her questionnaire, as ;[o Question 9, Ms. Edwards wrote that she
“strongly supported” the death penalty. (CT 1470.) Asked to explain these
views in Question 10, she added “If you intentionally take someone’s life you
should pay with your own.” (CT 1471.) Over time, these views had not
changed. (Question 11) 7d. As to Question 12, she was “not sure” whether

everyone convicted of a crime such as charged against Mr. Whalen should

? See Appendix A for a summary of the questioning of the panel.

-59.



automatically receive the death penalty “regardless of the evidence regarding
penalty which is introduced by the People and the defendant.” (CT 1471.)
Asked in Question 14 whether she thought the death penalty was used too
often or too seldom, she wrote “Too seldom. I believe it would be a deterrant
(sic) if used more often.” (CT 1472.) She expressed her unwillingness to
listen to any evidence presented at the punishment phase when, in response to
Question 15, whether the death penalty should be mandatory for any crime, she
wrote “Yes. For intentional and premeditated murder.” (CT 1472.) Ms.
Edwards even felt the death penalty should be mandatory for non-homicide
crimes “if the crime was viscious.” (sic)(Question 16) (CT 1472.) In contrast,
as to Question 18, she felt the death penalty inappropriate only for “accidental
death” which of course might not even be a crime. (CT 1472.)

Even more disqualifying was her “yes” answer to Question 19, “[i]fa
defendant was convicted of first degree murder with a special circumstance,
do you feel that you would automatically vote for the death penalty and against
life imprisonment without possibility of parole?” (CT 1472-1473.) Her
unwillingness to consider any mitigating evidence at all was revealed when she
was asked in Question 21 “[w]hat would you want to know about the
defendant before deciding whether to impose the death penalty or life

imprisonment without possibility of parole?” Ms. Edwards answered “I don’t
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know. I don’t really think personal circumstances is (sic) an excuse.” (CT
1473.) She believed in the adage “an eye for an eye” (Question 22) explaining
that “what harm you do to someone else should be done to you,” and this belief
was based on “a religious conviction.” (CT 1473.) This religious conviction
was based on her “own study of the bible” (Question 24). (CT 1474.) Ms.
Edwards, further indicating that she had a closed mind as to mitigating
evidence, wrote that “T would not have a problem deciding the penalty if I had
found him guilty” in response to a question that asked whether she would
hesitate to vote for first-degree murder knowing that the consequences could
be a death sentence (Question 30). (CT 1475.)

Additional causes of concern for the defense were the fact that Ms.
Edward’s brother-in law was murdered “35 or 40 years ago” (CT 1482);
shortly before the trial, hef “$11,000 tractor was stolen and not recovered”
(CT 1482); and several years prior to the trial she had contacted the Sheriff
when “three-wheelers were trespassing on our property” in an incident in
which she was said to have wielded a knife. (CT 1483.) Her husband owned
two rifles and a shotgun for “hunting.” (CT 1485.) Ms. Edwards’ opinion
about alcoholics or drug users was that “they don’t want to face facts as they
really are.” (CT 1486.) Her reading material was “Forbes,” “Reader’s

Digest,” the “Modesto Bee” and “Investor’s Business Daily.” (CT 1488.) Ms.
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Edwards’ favorite programs included “Rush Limbaugh,” a very conservative,
pro-death-penalty radio commentator. (CT 1489.) She was involved in a
neighborhood watch group. (CT 1489.) Regarding the O.J. Simpson case, Ms.
Edwards felt that “the verdict was wrong. [ don’t think the jury
deliberated—they had made up their mind already.” (CT 1492.)

Further evidence of Ms. Edwards’ having a closed mind as to mitigating
evidence was also revealed at the voir dire, but this prospective juror was led
through a series of leading questions designed to force changes to her
questionnaire answers. The cumulative effect of this was to stack the jury pool
with pro-death, otherwise excusable potential jurors, thus providing a
fundamentally unfair jury which ultimately sentenced Appellant to death.

The Court first took up Ms. Edwards’ questionnaire answers that
indicated she would automatically vote for the death penalty if the defendant
was found guilty. She was asked the following:

Q. Okay. Ifyou found the defendant guilty under the circumstances of

this particular case and found the special circumstances to be true, is

there any feeling in your mind that you would automatically vote for the
death penalty without listening to the evidence in aggravation and
mitigation?”

(RT 422.)

Not surprisingly, Ms. Edwards answered in the negative. Id. This directly

contradicted her answer in the questionnaire.
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The defense then questioned her about mitigating evidence, and she was
still inclined to ignore it:

Q. For example, suppose it was presented that the defendant was
abused as a child. Is that something you’d disregard and vote for the
death penalty because...

A. Probably.

Q. So you believe that as you sit there right now, any evidence of the
defendant’s personal history or personal events that occurred to him
during his life which might be considered by other jurors as a
circumstance in mitigation, that you would automatically disregard that
evidence if it was about his person?

A. It’s hard to answer. I can’t say [ would automatically do it. I would
probably lean that way.

Q. As you sit there today, you’re more inclined to vote for the death
penalty than you would be to vote for life without possibility of parole
if the defendant were convicted of murder, robbery, and the special
circumstance of having committed the murder in the course of the
robbery?

A. I think so.

Q. Can you think of any circumstances under which you would not
vote for the death penalty if the defendant were convicted of those
charges?

A. Idon’t...I don’t know.

Q. Can you think of anything that would cause you to believe that the
penalty of life without possibility of parole would be appropriate if the
defendant were convicted of those charges?

A. Not really.

Q. So, in other words, there’s no evidence that would cause you to vote
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for life without possibility of parole?

A. I don’t know. ButI’m saying I would lean toward that. I really
don’t know what the evidence could be to make me vote one way or the
other.

I mean I know that’s not what you want, but I don’t know how to
answer it, because I don’t know what I would do. I’m just saying what
I think, that I would lean that way.

Q. That’s not what I’'m...I appreciate that answer. But I think the real
question that I’m trying to find out from you is can you think of any
evidence that could be presented by a person who’s been convicted of
murder in the course of a robbery and special circumstances, can you
think of any evidence that might cause you to vote for life without
possibility of parole?

A. Well, right now, no.

MR. SPOKES: Challenge for cause, Your Honor.
(RT 426-427.)

These answers alone, even without those in the questionnaire, should

have caused this juror to be excused for cause by the Court, but coupled with

her questionnaire answers, it was not even a close call. Yet the prosecutor was

then allowed to ask a long hypothetical question that did not relate to the facts

of this case at all, with details such as the defendant “sav[ing] children from

a burning orphanage, or he is a decorated war hero. His problems didn’t start

until after the war and after his war experiences.” (RT 428.) Then Ms.

Edwards stated she could consider this evidence. (RT 428-429.) She was then

asked whether she could “listen open mindedly” to all evidence, and she

replied affirmatively. (RT 430.) In response to a question from Mr. Spokes,
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Ms. Edwards stated she could vote for life if there were no aggravating and no
mitigating evidence and if the Court instructed that a vote for death was proper
only when the circumstances in aggravation outweighed those in mitigation.
(CT 430.) Based on these changes to her questionnaire answers, the defense
did not renew its challenge and the juror was not excused. (RT 430.)
Appellant was prejudiced as he had to use a peremptory challenge to excuse
her. More importantly, as the panel was seeded with multiply-objectionable
potential jurors, the exercise of defense peremptory challenges was rendered
both futile and dangerous.

I(b): The Court improperly rehabilitated prospective juror Julie
O’Kelly.

The answers of prospective juror Julie O’Kelly on her questionnaire
(CT 1588- 1617) indicated that she would be subject to a challenge for cause
by the defense. In that questionnaire, she wrote in response to Question 15
that she supported the death penalty for any crime that was “voluntary.”* She
believed in “an eye for an eye.” (CT 1591, 1593.) Asked in Question 11 to
explain how her views about the death penalty have changed over time, Ms.
O’Kelly wrote “the way the world is going, if you just kill someone because

they are in your way they deserve the same.” (CT 1591.) A disqualifying

# “If it proves to be voluntary I suppose it should be an eye for an
eye.” (CT 1591.)
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answer was given to Question 12, whether anyone who was convicted of a
murder committed during a robbery should receive the death penalty,
regardless of the evidence introduced by the defense at the penalty phase. (CT
1591.) Ms. O’Kelly wrote that death should be mandatory, explaining “if they
kill someone just because they are there it should be considered for them.”
(CT 1591.) Asked in Question 14 about her feelings about whether the death
penalty was used too seldom or too frequently, she wrote “[too] seldom. There
are people sitting on death row that we are paying for as taxpayers that aren’t
going anywhere.” (CT 1592.) Ms. O’Kelly did not feel that the death penalty
should be mandatory for any crimes other than first degree murder (Question
16), writing that “I am not a hard person” but “if it were a relative I might feel
differently.” (CT 1592.)

Another disqualifying factor was this prospective juror’s attitude
toward mitigating evidence. Asked in Question 21 “[wlhat would you want
to know about the defendant before deciding whether to impose the death
penalty or life imprisonment without possibility of parole,” she wrote “I don’t
think I would want to know anything about him.” (CT 1593.)

As to her belief in the adage “an eye for an eye,” she wrote in answer
to Question 22 that “whatever that person has done to another person, it should

be done to them.” (CT 1593.) Ms. O’Kelly wrote that the costs of keeping

-66-



someone in prison without the possibility of parole would be a consideration
for her (Question 29). (CT 1595.)

Additionally, she was the victim of a mugging in 1992, which figured
in several of her answers, and it had affected her to the extent that after the
incident, she “looked at everyone like they were going to attack me and take
what I have.” (CT 1601-1602, 1604.) Just from reading the questionnaire,
she had formed an opinion on the case, that “alcohol and drugs were a factor.”
(CT 1613.)

Despite these disqualifying answers, the Court attempted, through
leading and suggestive questioning, to rehabilitate this prospective juror by
coaxing her to change her answers. The Court first questioned Ms. O’Kelly
about her belief that anyone convicted of a murder committed during a robbery
should receive the death penalty:

Q. Okay. Now by this answer do you mean that in this particular case

if you found the defendant guilty of the crime that he’s charged with

and that it was committed during the robbery, that you would
automatically vote for the death penalty regardless of what other
evidence there was?

A. I'd have to say no. It depends.

Q. Depends on the circumstances?

A. Correct.

Q. All right. So you would be able to listen then to the evidence in
aggravation, which means the factors that make the defendant or his
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crime worse, and the circumstances in mitigation, which make the
defendant or his crime look better, and decide whether the one set of
circumstances outweighed the other?

A. 1 would be able to listen to that, yes.

Q. Okay. And you would not automatically vote for the death penalty
in every...in this case just because the defendant had been convicted,; is
that correct?

A. That’s correct.

Q. And you would not automatically vote for life without possibility
of parole without hearing the circumstances; is that correct?

A. That’s correct.

Q. If you found the defendant guilty and if you found that the
circumstances in aggravation outweighed the circumstances in
mitigation, would you have any problem in returning a verdict calling
for the death penalty?

A. No.

Q. If, on the other hand, you found the circumstances in mitigation
outweighed the circumstances in aggravation, would you have any
problem in returning a verdict of life without possibility of parole under
the circumstances?

A. No.

Q. Okay. In answer to question 21 there was a...said, “What would
you want to know about the defendant before deciding whether to
impose the death penalty or life?”” You said. “I don’t think I’d want to
know anything about it.” (sic).

Do you understand that if the...that the circumstances in mitigation in
this case, if we get that far, among those things that are commonly
presented will be things about the defendant’s background, where he
came from, what kind of a person he is, what kind of factors have
shaped his life up to this point. Do you believe that you would be able
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to listen to those factors and consider them in deciding whether or not
to impose the death penalty or grant life without possibility of parole?

A. I'would be able to listen to that.

Q. In other words, you’re not going to disregard those factors?
A. No, sir.

Q. In this particular case, are you?

A. No.

Q. Okay. I think in answering question 29 you said, “In deciding
between...deciding penalty would the costs of keeping somebody in jail
for life be a consideration for you” and you said yes.

Does that mean you’re more likely to favor the death penalty because
you want to save the state a few bucks or do you want him to keep a
person in jail?

A.. Not necessarily. It would depend.

Q. That’s not one of the factors...I’m telling you right now that that’s
not one of the factors that you would be allowed to consider in
determining whether to impose the death penalty or grant life without
possibility of parole. Do you understand that?

A. Yes.

Q. Would you follow that instruction?

A. Yes.

Q. And would you not get into the jury room and say, “Let’s save the
state some money here and let’s put this guy to death™?

A. No.
(RT 443-445))

Thus virtually all of the “questioning” of Ms. O’Kelly was not an

-69-



inquiry but actually a series of admonitions and statements which demanded
rather than suggested the “answers.” Further leading and conclusory questions
were asked regarding Ms. O’Kelly’s attitude toward plea agreements and her
fear because of a prior mugging:
Q. Ithink that plea agreement that they’re referring to are agreements
between a witness who is getting a deal, quote, unquote, in exchange
for his testimony in this case. Do you under stand the question now?

A. Now I do.

Q. Okay. So you just misunderstood what that question was talking
about; is that correct?

A. Correct.

Q. Okay. And so what you really meant by that is if someone were to
enter a guilty plea and express remorse for his crime that that might be
a factor that you would consider?

A. Yes.

(RT 446.)

Q. All right. In answer to question 72...you said something about,
you’re ‘fearful after being mugged. I looked at everyone like they were
going to attack me and take what I have.” Nonetheless, regardless of
the fact that you are fearful of that situation, that’s not going to
influence you in deciding this case?

A. No. That was at the time it happened.

The defense asked only one question of this prospective juror, and she

was then passed for cause. (RT 450). Appellant was prejudiced as this

prospective juror, along with many others discussed herein, remained in the
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potential juror panel at the conclusion of jury selection, thus inhibiting and
rendering futile the further exercise of defense peremptory challenges.

Without the Court’s rehabilitative efforts, achieved through leading and
suggestive questioning that left no doubt as to the answer being sought, this
juror would have been subject to a challenge for cause by the defense.

I(c): The Courtimproperly rehabilitated prospective juror Isabelle
Williams.

Prospective juror Isabelle Williams gave many disqualifying answers
in her juror questionnaire that should have alerted the Court that she could not
be fair to the defense. She wrote in answer to Question 9 that she “strongly
supports” the death penalty, adding that she “support(s) this form of
punishment in special cases.” (CT 2940). She believed that everyone
convicted of murdering an elderly man with a shotgun during a robbery should
automatically receive the death penalty, regardless of any mitigating evidence
introduced by the defense, writing that “this is one special situation that
requires extra punishment” (Question 12). (CT 2941.) Asto Question 14, she
felt that the death penalty is used too seldom and “there are too many avenues
of appeal.” (CT 2942.) Ms. Williams also felt that the death penalty should
be a possible sentence for other crimes not amounting to murder, such as
“sedition, for treason and for repeated acts of terrorism where no death

occurred” (Question 16). (CT 2942.)  She felt the death penalty was
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appropriate for “murder, terrorism, anarchy” (Question 17). (/d.). She felt it
inappropriate only for “death due to negligence, not intent.” (Question 18).
(Id). In Question 19, Ms. Williams was “unsure at this time” whether she
would automatically vote for the death penalty if the defendant was convicted
of first degree murder with a special circumstance. (/d.). In contrast, her
answer to the flip side of this question (Question 20), whether she would
automatically vote for a life sentence, was an emphatic “No!” (CT 2943.)
The only facts about the defendant she would want to know in deciding
whether to impose the death penalty was “prior criminal activity” (Question
21). (Id.)

She believed in the adage “an eye for an eye,” adding for emphasis “he
who lives by the sword shall die by the sword!” (Question 22) (Id.)
Significantly, as to Question 28, Ms. Williams wrote that she would not agree
to accept the court’s representation that life without the possibility of parole
meant exactly that. She added in explanation that “history does not prove this
to be so. A new governor or legislature could alter this law. Archie Fain
comes to mind.” (CT 2945.) Additionally disqualifying was her view that the
costs of keeping someone in jail for life would be a consideration for her in
deciding the appropriate punishment (Question 29). (CT 2945.) She also felt

that the costs of providing appellate process for Appeliant would also be a
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consideration for her in voting for life or death. (Question 29). (CT 2945.)
Ms. Williams knew former Judge Jerry Underwood as well as David Sunday,
recently retired chief of police in Oakdale, whose sons were on the Modesto
Police Department. (CT 2951.) She was also the victim of a home robbery.
(CT 2952.) Ms. Williams felt that jury service was “an inconvenience and a
very demeaning process.” (CT 2962.)

Despite, or perhaps because of these questionnaire answers, the road to
rehabilitation for this prospective juror was a tortuous one. After explaining
the guilt and punishment phases of the trial, the court asked these questions:

Q. Okay. Understanding these things, do you feel that regardless of the

evidence that was introduced in aggravation and mitigation, that if you

had found the defendant guilty of the crime, you were going to vote for

the death penalty in this particular case?

A. T would still have to listen to the evidence. Probably I would be
leaning to the death penalty.

Q. Do you understand that in this case, death is a penalty which is
authorized by the law, but it’s not mandated?

A. Yes.

Q. If the—if you listen to the evidence in the penalty phase of the trial,
and if the evidence in mitigation, in your opinion, outweighed the
evidence in aggravation that was introduced, do you believe that you
would be able to—would you have any hesitancy in voting for life
without possibility of parole?

A. Yes.

Q. You would have hesitancy in doing s0?
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A. Oh. Ididn’t hear the hesitancy part. I would be able to weigh the
factors.

Q. Well, if you felt—Ilet me state it again.

If you felt that the factors in mitigation, which means those factors
tending to indicate that the death penalty should not be imposed,
outweighed the factors in aggravation, after having listened to all the
evidence, would you have any hesitancy in voting for the sentence of
life without possibility of parole?

A. Would I have any hesitancy? You know, I’m not there. I’'m not
sure—you know, it’s not an easy answer.

Q. Well, I know it’s not an easy answer, but I’m asking you to assume
a certain set of facts.

A. Yes. Right.

Q. Assume that—
A. Would I have any hesitancy in voting for—

Q. Life without the possibility of parole if you believed that the factors
in mitigation which were shown to you in the penalty phase outweighed
the factors in aggravation?

A. 1 wouldn’t have—the hesitancy would not be there.

Q. You could do that?

A. (Nods head.)

Q. On the other hand, if the factors in aggravation outweighed the
factors in mitigation, do you believe that you would have any problem

in voting for the death penalty?

A. No problem.
(RT 648-649.)

The multiple coaching, the leading questions, and the suggestive

-74-



questions still left this prospective juror with scruples against a life sentence
but having “no problems” with a sentence of death. Appellant again was
prejudiced because of this biased prospective juror’s presence in the panel.

1(d): The Court improperly rehabilitated prospective juror Diane
Oliver.

The answers of prospective juror Diane Oliver on her questionnaire (CT
1618-1647) were potentially disqualifying and should have alerted the Court
that she was subject to a defense challenge for cause. In answer to Question
9, Ms. Oliver stated that she “strongly support{ed]” the death penalty,
explaining that “I feel that if a person commits a crime he should have to pay
for his actions.” (CT 1621.) She also thought that if a person was found guilty
of a crime such as that alleged here, they should automatically receive the
death penalty, regardless of any evidence introduced by the defense at the
penalty phase. (Question 12). (CT 1621.) In Question 14, Ms. Oliver felt the
death penalty was used too seldom and it should be mandatory “only for
someone that takes another persons life.” (CT 1622.) As to Question 17, she
felt the death penalty was appropriate “only if it was a planned crime &
someone was killed” which would cover all first-degree murders. (CT 1622.)
As to Question 19, she was “not sure” whether she would automatically vote
for the death penalty if the defendant was convicted of first degree murder.

(CT 1622.) She was unsure whether she could accept the Court’s instruction
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that life without the possibility of parole meant exactly that. (Question 28).
(CT 1625.)

Despite these answers, the Court again went to great lengths to have
this prospective juror change these answers through leading and suggestive
questioning. The Court first led Ms. Oliver to change her answer regarding
an automatic death penalty by leading her through a series of suggestive
explanations, then asking:

Q. That’s not what you meant?

A. Right.

Q. Okay. If, on the other hand, the defendant were found guilty of the

crimes that he’s charged with, would you automatically vote to grant

life without possibility of parole regardless of any of the evidence?

A. No, not necessarily.

Q. You mean that you would have to listen to the evidence?

A. Right.

Q. That would be presented in making a determination based on that;
is that correct?

A. (Nods head.)
Q. You wouldn’t make a decision until you heard that; is that correct?

A. Right.
(RT 451-452.)

Even after all of this coaching, this prospective juror was still unsure:
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Q. And do you believe that if you felt that the circumstances in
mitigation, you could impose the death penalty if that was the
circumstance, if that was the case?

A. Yeah, I guess.
(RT 452.)

Q....would you for any reason hesitate to vote for first-degree murder
or special circumnstances if the evidence proved that either thing were
true beyond a reasonable doubt just to avoid the penalty” And you said,
‘Not sure.”

Is that because you didn’t understand the question?

A. Right.

Q. Okay. Do you understand the question now?

A. Yeah.

Q. After having talked to me. And what is your answer to that
question now?

A. No.

Q. In other words, you would find the defendant guilty or not guilty

based on the evidence regardless of what would happen the next phase

of the trial; is that correct?

A. Yeah, ] guess.

(RT 453.)

Thus, even after extensive coaching and leading questions, Ms. Oliver
was still unsure of her ability to render a fair verdict. Again, Appellant was

prejudiced by the Court’s failure to have her excused and her presence in the

panel.
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I(e): The Courtimproperly rehabilitated prospective juror Yvonne
Caselli.

The answers of prospective juror Yvonne Caselli on her juror
questionnaire (CT 1859-1885) should have given the Court notice that she was
subject to a defense challenge for cause. Inresponse to Question 9, she wrote
that she “strongly supports” the death penalty. (CT 1860.)  Asked in
Question 10 for an explanation of her views, she wrote “If ‘you’ think life is
inconsequential-prepare to pay the ultimate penalty!—if you decide to take that
person’s life.” (CT 1861.) Question 12 gave some details of the allegations
and asked “[d]Jo you think everyone convicted of such a murder committed
during a robbery should receive the death penalty, regardless of the evidence
regarding penalty which is introduced by the People and the defendant?” Ms.
Caselli answered “Yes. The murder was probably not necessary.” (CT 1861.)

As to Question 14 which asked whether the death penalty is used too
frequently or too seldom, Ms. Caselli answered “Too seldom—death row is
overcrowded with convicted and sentenced criminals way overdoing the
appeal time—to much money spent supporting these folks!” (CT 1862.) Her
answer to Question 15 indicated that she felt that the death penalty should be
imposed for any murder. (CT 1862.) The next question asked whether the
death penalty should be a possible sentence for any crime other than first

degree murder, and Ms. Caselli answered “Yes. Any murder.” (CT 1862).
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Question 21 asked “[wlhat would you want to know about the
defendant before deciding whether to impose the death penalty or life
imprisonment without possibility of parole?”  Indicating a disregard for
mitigating evidence, Ms. Caselli wrote “Why he had such little disregard for
another human life.” (CT 1863.) The answer to Question 22 showed that Ms.
Caselli believed in the adage “an eye for an eye” with her explanation that “if
you sin against another and take their life prepare to lay down your own.” (CT
1863.) Even more revealingly, Ms. Caselli admitted that she would not be
able to put the “eye for an eye” principle out of her mind and apply the Court’s
principles, even though it was explained that California had not adopted the
“eye for an eye” principle. (Question 23). (CT 1864.) Ms. Caselli, in
Question 24, stated that she had religious or moral training regarding the death
penalty and she did not know whether she could set aside this training and
decide the case according to the law. (CT 1864.) In a similar vein, as to
Question 27 which asked “Could you set aside your own personal feelings
regarding what you think the law should be regarding the death penalty, and
follow the law as the Court instructs you?” the answer was “no.” (CT 1864.)

Ms. Caselli, as to Question 28, did not know whether she could accept
the Court’s instruction that life without the possibility of parole meant exactly

that (CT 1865); and she admitted in Question 29 that the costs of keeping

-79-



someone in prison for life would be a consideration in deciding the penalty.
(CT 1865.) Question 32 asked “Are your feelings about the death penalty
such, that if there was a penalty phase of a trial, you would in every case
automatically vote for the death penalty rather than life in prison without the
possibility of parole?” Ms. Caselli answered “Yes.””

Ms. Caselli was formerly employed by a sheriff’s department in
Wyoming (CT 1871); had been mugged in 1981 (CT 1871); had been the
victim of a residential burglary (CT 1872); and admitted that she felt fearful
of violent crime on a daily basis. (CT 1874.) She thought that “high-priced
‘bought’ experts” should not be allowed to testify at trial. (CT 1876.)

These answers to the questionnaire clearly indicated that Ms. Caselli
could not follow California law and be fair to Appellant, and she should have
been excused for cause. A juror with equally-extreme attitudes opposing the
death penalty would have been immediately excused, as several were. Yet
when she was questioned at voir dire, the Court went to extraordinary lengths
to rehabilitate Ms. Caselli, leading her to contradict everything she answered

in the questionnaire:

5 Given her answers in the entire questionnaire as well as this
question, her answer to the previous question, which stated the same
question in terms of automatically voting against the death penalty, her
“yes” answer to that question is an obvious error. (CT 1866.)
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In its questioning of prospective juror Yvonne Caselli the following
exchange took place:

“THE COURT: Okay. Just a few questions off your questionnaire here
and after we’re through with that you’ll be all done...

With reference to question 12...“in this case the defendant is charged
with murder for killing an elderly man with a shotgun. Do you think
everyone convicted of such a murder during the commission of the
robbery should receive the death penalty regardless of the evidence
regarding penalty which is introduced by the people and the
defendant™? You answered, “Yes. The murder was probably not
necessary.”

(RT 553-554.)

The Court then attempted to rehabilitate this prospective juror by
explaining the two phases of the trial, but her answers still revealed a strong
predisposition towards death:

“THE COURT: Understanding that would you be able to listen to the

evidence and if the evidence in aggravation outweighed the evidence

in mitigation, would you be able to vote for the death penalty?

CASELLI: I believe I could.

THE COURT: Yes?

CASELLI: Yes.

THE COURT: And on the other hand, if you listen to the evidence and

you believe that the factors in mitigation outweigh the factors in

aggravation, could you vote for the sentence of life without possibility

of parole?

CASELLI: Ireally don’t,  really don’t know at this point, your Honor.”
(RT 555-556.)

Thus, she still a strong predisposition towards a death sentence even
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after the Court had explained the two phases of the trial and strongly urged the
elementary proposition that the verdict should be arrived at by listening to all
the evidence. The Court had to continue to coax forth the correct answers from
this juror:

THE COURT: Well, you...

CASELLI: I could. Okay. You know. I just.

THE COURT: You have to hear the evidence?

CASELLI: That’s right. I’d have to hear something before I can say.

THE COURT: So in other words, you couldn’t make that decision until
you’d listen to both sides?

CASELLI: That’s right.

THE COURT: And determine whether in your mind there were more
factors indicating that the death penalty should be imposed than factors
indicating that they should not?

CASELLI: Yes.

THE COURT: Or vice versa?

CASELLI: Yes.
(RT 556.)

However, prospective juror Caselli had to be further rehabilitated based
on her answers to juror questionnaire number 22:

THE COURT: Okay. You indicated that in answer to question 22 you

believe in the adage an eye for an eye. You said if you yes (sic), you

said what does it mean. You said, “If you sin against another and take
the life then prepare to lay down your own.” And you said, “Is that
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based on religious conviction?” You said yes. And then you said,
“California law has not adopted an eye for an eye principle.”

“Would you be able to put that concept out of the mind and apply the
principle that the court gives you,” and the answer to that said no.
(RT 557)

This prospective juror’s questionnaire answers were so strong that they
clearly precluded her from following the law. The Court then virtually lead
Ms. Caselli by the hand through her answers:

THE COURT: Based on the answer that you’ve given me to the
previous questions do you want to change that answer?

CASELLI: Yes.

THE COURT: Okay. And your answer to that is now yes that you
would be able to follow the court’s instructions and base your decision
on what you hear in court?

CASELLI: Yes, sir. At the time of the day and people in the jury

assembly room it was a little hard to concentrate on the questions.
(RT 557))

This prospective juror was led through more troubling questionnaire

dnswers:

THE COURT: Okay. In a couple of places here you indicated that in
deciding, well, actually the question 28 you said, “If selected as a juror
in the case and the jury got to the penalty phase would you agree to
accept the court’s representation that life without possibility of parole
means exactly that the sentence would be life without the possibility of
parole?” And you said “Don’t know.”

Are you willing to accept right now...if you get in there as a juror that
you would—will conduct yourself as if life without possibility of parole
means exactly that the defendant, if he’s entenced to life in prison and
will stay there without parole. Are you willing to accept that concept?

-83-



Court:

CASELLI: Yes, sir.
(RT 557-558.)

Still more answers to the jury questionnaire caused problems for the

THE COURT: And [questions] 29 and 30. You said, “In deciding
penalty that it’s life in prison without possibility of parole or death
would the cost of keeping someone in jail for life be a consideration?”
You said “Yes.”

“And would the cost of providing appellate process be a
consideration?” You said “Yes.”

Did you mean that by that that you would—when you got back there
and you were thinking about whether this case if you got to that point
deserved the death penalty or life without possibility of parole that you
would tend to vote for the death penalty because that way you would
save some dollars for the state because the defendant wouldn’t have to
be warehoused?...

CASELLI: That was my reasoning behind my answer, yes.

THE COURT: Well, are you going to let that influence you in deciding
which penalty to decide on?

CASELLI: No, I don’t think so.

THE COURT: In other words, you’re not going to put dollars and cents
either way before any other consideration?

CASELLI: No, sir. This is important. Not something I take lightly.

THE COURT: And on the other hand, with regard to the appellate
process if you were to vote for the death penalty would you be swayed
to vote the other way because of the cost of an appeal if that is the
situation?

CASELLI: No.
(RT 559.)
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The Court then virtually dictated to the prospective juror the correct
answer to still another question:

THE COURT: Then on answer to [question] 31 you said, “If you found

the defendant guilty of first-degree murder and found special

circumstances to be true, would you regardless of the evidence because

of your feelings about the death penalty automatically vote against the

death penalty.” And you said yes. Is that a wrong answer?

CASELLI: I believe so.

THE COURT: So your answer to that question is actually no?

CASELLI: Would be a no.

THE COURT: Correct?

CASELLI: Yes, correct.

THE COURT And with respect to question...32 you said, “Are your

feelings about the death penalty such that if there was a penalty phase

you would in every case vote automatically for the death penalty?”

You answered that one “Yes,” and based on your answers to the

questions I previously answered would that be no also?

CASELLI: I believe so. Those questions are rather tricky.

THE COURT: Kind of confusing?

CASELLI: Yes. Get you thinking one way.

THE COURT: All right.

CASELLI: Just change everything.
(RT 559-560.)

The Court also attempted to deal with this prospective juror’s answers

that she would reject testimony resulting from a plea bargain. (RT 560.) Ms.
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Caselli wrote that this alone would cause her to reject the testimony because
“plea bargaining is crap.” (/d.)

The defense challenged Ms. Caselli for cause based on her answers to
questions 12, 19, 23, 28,29 and 32. (RT 563.) The Court denied this challenge
for cause. (/d.) Without the Court’s leading and suggestive rehabilitation of
this prospective juror, her answers on the juror questionnaire would have
caused her to be successfully challenged.

The “rehabilitation” of this prospective juror led both the defense and
the prosecution to object to the Court’s methods, as discussed above in the
introductory section of this argument. (RT 563-564.)  Appellant was
prejudiced because this prospective juror remained in the prospective juror
pool at the end of jury selection. Along with many other multiply-objectionable
prospective jurors discussed herein, their presence inhibited and rendered futile
further defense exercises of peremptory challenges, as their potential
replacements were equally objectionable.

I(f): The Courtimproperly rehabilitated prospective juror Mozella Evans
by asking her leading and suggestive questions designed to allow her to sit
on Appellant’s jury.

In her juror questionnaire (CT 2878-2907), prospective juror Mozella

Evans gave several answers that would have caused her to be subject to a

challenge for cause by the defense. Ms. Evans supported the death penalty
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(Question 9) and elaborated that “if they deliberately, with forethought, killed
someone then they’re (sic) life should be forfeit.” (Question 10). (CT 2880-
2881.) Asked in Question 11 to describe how her views about the death
penalty have changed over time, she wrote that “I have become more
supportive.” (CT 2881.) In Question 14, she thought the death penalty was
used “too seldom—too many horrendous murders with torture done—death
penalty should have been invoked.” (CT 2882.) She thought the death
penalty should be mandatory for “certain types of murder” as well as for
“terrorism” (Question 15). (CT 2882.) Ms. Evans went so far as to think that
the death penalty was appropriate “if the defendant is guilty of deliberately
planning to murder someone” which would not even be murder. (Question 17)
(CT 2882.) This prospective juror believed the death penalty would be
inappropriate only in cases of “accidental death, mentally incompetent.”
(Question 18) (CT 2882.) When asked in Question 19 whether she would
automatically vote for the death and against life without the possibility of
parole if the defendant was convicted of first degree murder, she was
uncertain, writing “I don’tknow.” (CT 2883.) In contrast, in Question 20 she
was very certain she would not automatically vote for life, writing “no—I
believe in the death penalty therefore I wouldn’t automatically vote against it.”

(CT 2883.) She reiterated her support for the death penalty in a similar later
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question. (CT 2886.) When asked in Question 29 if the costs of keeping a
person in prison for life would be a factor in her decision, she wrote “yes. Not
just monetary cost—but the cost in the quality of life for the defendant.” (CT
2885.)

Significantly for a case involving a robbery-murder, her home had been
robbed twice. (CT 2892.) Additionally, her brother’s car had been stolen, her
cousin-in-law had been murdered and her son witnessed a shooting (CT 2891-
2892.)

Despite many answers that should have disqualified this potential juror,
the Court asked a number of leading questions designed to have her change
her opinions, but without success:

Q. First of all, in answer to question 15 you indicated that you thought

—well, the question was, “Do you feel that the death penalty should be

mandatory for certain types of crimes? Please explain.” You said,

“Yes. Certain types of murder.”

Y ou understand—did you understand by the term “mandatory” that any

person who is convicted of that crime would automatically be put to

death?

A. Yes, sir.

Q. Okay. What kind of murder did you have in mind exactly?

. When he murders somebody deliberately. You set out to kill him.

A
Q. Okay.
A

. I think you should be put to death.
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Q. Okay. Do you feel—you understand that in this particular case
there are two phases. Right?

A. Um-hmm.

Q. First phase is the guilt phase where evidence would be brought in
to show that the whether (sic) the defendant did or did not commit the
crime?

A. Um-hmm.

Q. Okay. And whether the special circumstances are true, and in this
case the special circumstances is (sic) that the defendant committed the
crime during a robbery, you understand that?

A. Um-hmm.

Q. Okay. And if the jury found the defendant did commit the crime
and that it was during a robbery as a special circumstance, you would
then get to the penalty phase where you would have to decide whether
the punishment for that crime would be life without possibility of
parole or the death penalty. You understand that?

A. Yes.

Q. Okay. Are your feelings about the particular crime that’s alleged
here, that is a murder that was committed during a burglary or robbery,
I should say as you understand it, are your feelings such that you
believe that the death penalty should be mandatory? In other words,
that you would automatically vote for it?

A. I would need to know a little bit more about it. You know, did he
bring the gun with him. Did he know the guy was going to be there.
Was it accidental. Were they fighting over the gun. You know. I just
need to know a little bit more.

Q. Well, assume for the moment that you found that the defendant
brought the gun with him—well, in any event, do you feel—do you feel
that if the evidence showed that the crime was premeditated that you
would automatically vote for the death penalty?
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A. Yes, sir.

Q. And that would be regardless of whatever evidence was introduced
during the penalty phase? That is, factors in aggravation and
mitigation. Aggravation being those things that tend to indicate that the
penalty should be imposed, and mitigation, tend to indicate that it
should not be imposed. In other words, you feel—you feel that
regardless of those factors if you believe that the crime was
premeditated you would vote for the death penalty?

A. 1 think—yeah, if it was premeditated it would be the death penalty,
yes.

Q. And that’s regardless of these other factors?

A. 1don’t know what other factors you would be referring to.
Q. Well, things about the defendant’s background?

A. No. Would have no bearing on it.

Q. Nothing about the defendant’s background would have any bearing
at all?

A. No.
Q. Sohe could bring in any kind of evidence that he wanted about how
tough life he’s had and so forth and so on and you would not take that

into consideration?

A. No.
(RT 687-689.)

The defense then challenged this prospective juror for cause. (RT 689.)
The prosecution then attempted to rehabilitate Ms. Evans by asking her
whether she could follow the law. (RT 690.)

The defense then questioned her:

-90-



MR. SPOKES: As you sit there right now is it your belief that

premeditated, deliberate first-degree murder should be punished by
death?

A. Yes.

Q. The law says that deliberate, premeditated first-degree murder by
itself isn’t punishable by death. It takes what’s called special
circumstances. And one of the special circumstances which allows the
death penalty is the murder which is committed during the course of a
robbery.

A. Um-hmm.

Q. If you found the defendant guilty of premeditated, deliberated first-
degree murder and found it true the special circumstances of robbery,
would you believe that the death penalty should be automatic in that
case?

A. IfT understood it correctly that made it special circumstances, yes.

MR SPOKES: Renew the challenge, your Honor.
(RT 690-691.)

The prosecution’s rationale, accepted by the Court, was as follows:

MR PALMISANO: Your Honor, the problem with the questions is not
for all of the respondent’s (sic) to the questionnaire but obviously....For
Ms. Evans, that the questions are phrased in a way that they are asking
for the personal opinions of the jurors, which is fine, but you need to
indicate to the jurors that how they feel isn’t necessarily the law, and if
they are indicating that they can put aside their personal feelings and
follow the law and I don’t think that the challenge for cause exists just
because in a general sense they feel that the law should be something
different than it is.”

(RT 691-692.)

The Court, agreeing, stated “All right.”

Even with this prospective juror multiply disqualified because of her
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answers to the questionnaire and at voir dire, the Court still attempted to
rehabilitate her by asking her whether she would be able to follow his
instructions “regardless of the fact, if I understand you correctly, that it is your
belief that it automatically should be imposed.” (RT 692.) Even then, the best
that Ms. Evans could promise was “I would tend to follow your instructions.”
(RT 693.) The defense challenge was then denied. (RT 693.) Appellant was
prejudiced because they had to exercise a peremptory challenge to excuse her
and, more importantly, she constituted a part of an unfairly biased pro-death
panel from which the defense should not have been forced to choose had she
and many others been properly excluded. The exercise of the peremptory
challenge only resulted in other equally-biased and equally-objectionable
jurors replacing her and actually sitting on Appellant’s jury.
I(g): The Courtimproperly rehabilitated prospective juror Jessica Jones
by asking her leading and suggestive questions designed to allow her to sit
on Appellant’s jury.

In her juror questionnaire (CT 2368-2395), prospective juror Jessica
Jones gave answers that would have caused her to be subject to a defense
challenge for cause. As to Question 9, Ms. Jones indicated that she strongly
supported the death penalty (CT 2370) and that these views have grown

stronger over time (Question 11). (CT 2371.) She felt the death penalty is

used “too seldom, because if a defendant is found guilty and sentenced to
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death or to life without parole then why should taxpayers pay to feed and
shelter them until they die anyway?” (Question 14). (CT 2372.) In Question
17, Ms. Jones thought the death penalty appropriate for child molesters (CT
2372) and that it was never an inappropriate punishment. (Question 18) (CT
2372.) Asto Question 19, she wrote that she would automatically vote for the
death penalty if the defendant was convicted of first degree murder “probably
because I don’t understand if they are going to die in prison why should
taxpayer[s] pay to feed them 3 times a day, house them, etc.” (CT 2373.) In
Question 22, Ms. Jones wrote that she believed in the adage “an eye for an
eye” because “if you do something to someone the punishment should be the
samé as what you did first.” (CT 2373.) She also indicated, in Question 29,
that the costs of keeping a person in prison for life would be a consideration
in deciding on the penalty because “why keep someone in prison for the next
30-40 years when they are going to die in there anyway?” (CT 2375.) In the
same question Ms. Jones objected to the cost of providing appellate process
for the defendant, as “when I’m a tax-paying citizen I look at the most cost
effective.” (CT 2375.)

These answers should have alerted the Court that this prospective juror
was subject to a defense challenge for cause. However, in the questioning of

prospective juror Jessica Jones the Court followed a familiar pattern of asking

-93.



leading questions which suggested the answer, designed to rehabilitate a juror
that otherwise would have been successfully challenged for cause on the basis
of her predisposition to vote in favor of death.

The following exchange took place with this prospective juror:

THE COURT: Do you feel that if you were to find the defendant guilty
and to find the special circumstances true that you would, when you got
into the penalty phase, that you would automatically vote for the death
penalty or would you have to listen to the evidence that would be
presented during the penalty phase at first?

JONES: I would listen to the evidence but more than likely for the
death penalty.

THE COURT: Okay. Allright. Youunderstand that during the penalty
phase evidence would be introduced in what’s called aggravation,
which would mean evidence which the prosecution believes would
indicate that the death penalty should be imposed, and evidence would
be introduced in what’s called mitigation, which means that evidence
or factors which the defense believes the jury should consider in which
would tend to indicate that the sentence should be life without the
possibility of parole. Do you understand those?

JONES: Yeah.

THE COURT: Do you believe that you would be able to listen to those
various factors that are presented and determine whether the factors in
aggravation outweigh the factors in mitigation?

JONES: I'd listen to it, but like I said, I’d probably pick the death
penalty.

THE COURT: Okay. Well, I’'m going to ask you one more thing. You

understand that this is a crime which the death penalty is authorized but
it is not mandatory. Do you have a problem with that?

JONES: No.
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THE COURT: Okay. You understand that if the defendant’s found
guilty and if the special circumstances are found true, then he would be
put to death only if the factors in aggravation were found to outweigh
the factors in mitigation and the jury so found?

JONES: Yeah.

THE COURT: You understand that?

JONES : UM-hmm.

THE COURT: You believe you’d be able to objectively weigh those
factors, or do you believe that you would tend, because of the way you
feel about it, to weigh the factors in aggravation more and vote towards
the death penalty?

JONES: I think I could be objective, do it, whatever.

THE COURT: In other words, are you saying, so I’'m clear about this,
you understand that the death penalty is not mandatory in this case?

JONES: Right.

THE COURT: It would be imposed only if you found, as a juror and
the rest of the jurors, found that the factors in aggravation outweigh the
factors in mitigation?

JONES: Um-hmm.

THE COURT: You understand that?

JONES: Um-hmm.

THE COURT: Now once again, I’'m going to ask you do you feel that
you would be objective about it? Given the way you’ve answered
previously, do you feel you could be objective about it, listen to those
factors, weigh them and see whether those factors weigh more heavily
than the factors in mitigation that you would be told about?

JONES: Yeah, I would be objective.
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(RT 593-595.)

THE COURT: In answer to question 29 you said, “In deciding penalty,
that is life in prison without possibility of parole or death, would the
cost of keeping someone in jail for life be a consideration for you?”
And you said, “Yes. Why keep someone in prison for the next 30 to 40
years when they’re going to die in there anyway.”

We need to know whether that’s—or I need to know whether that’s a
consideration that you’d exercise or whether that is something—a
simple—simply a general feeling that you have about such matters?

JONES: It’s just a general opinion.
THE COURT: In other words, in deciding this case are you telling me
that if you go to that point you would dismiss from your mind any

thoughts about the cost of keeping the defendant incarcerated?

JONES: Pretty much, if I was instructed to do so. I mean, I would be
objective.

THE COURT: And you believe that you could do that?

JONES: Um-hmm, yes.

THE COURT: Likewise you answered: “Would the cost of providing
appellate process be a consideration?” And you said, “Yes. I’'m a tax
paying citizen. I look at most cost effective.” Is that a statement have

something that you consider in this case or is this again a general
statement?

JONES: Again just a general.

THE COURT: Okay. Is it your representation to the court that you
would not let that factor enter into your deliberations in deciding what
the appropriate penalty is in this case?

JONES: No.

THE COURT: You would not?

-96-



JONES: No, it would be just.

THE COURT: You would just consider it on solely on the aggravating
and mitigating factors and not on the question of...

JONES: Right.
(RT 596-597.)

Prospective juror Jones was then challenged for cause by the defense
on the basis of her answers to questions 10, 12, 15, 19, 22, and 29. (RT 597.)
The Court ruled that “based on the court’s examination of the juror [it] is of
the opinion that the juror would fairly consider the evidence. The challenge
is denied.” (RT 597.)

Here too, this prospective juror’s answers on the juror questionnaire
meant she would have been successfully challenged for cause by the defense,
but for the Court’s improper “rehabilitation.” Even on voir dire, her
predisposition toward the death penalty without hearing any mitigating
evidence was clearly evident, and only after a series of leading and suggestive
questions in which the Court virtually ordered her to be objective, were the
desired answers forthcoming.

Appellant was prejudiced because he had to exercise a peremptory
challenge to excuse her and, more importantly, she constituted a part of an
unfairly biased pro-death panel from which the defense should not have been

forced to choose had she and others been properly excluded. The exercise of
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peremptory challenges against Ms. Jones and other biased panel members only
resulted in their replacement with other equally-biased jurors, some of whom
actually sat on Appellant’s jury.

I(h): The Court improperly rehabilitated juror L. G.-H., who sat on
Appellant’s jury.

Juror L. G.-H.,*® although she had extreme pro-death answers that
should have caused her to be successfully challenged for cause by the defense.
However, she was improperly rehabilitated through the use of leading
questions by the Court, with the result that she ended up sitting on Appellant’s
jury.

Ms. G.-H. wrote, as to Question 9, that she “will consider” the
death penalty (CT 5758) and explained in the next question that she “would
support the death penalty if the factual evidence proved to me beyond a
shadow of a doubt a malicious crime & murder was committed.” (CT 5759.)

She further wrote that “[c]riminals w-ho would present a great threat to
society such as persons who have a history of violent crime in some cases
deserve such sentences. It is our human and civic duty to protect those who
cannot protect themselves.” (CT 5759.) This juror also wrote that the death

penalty should be mandatory for any “brutal murder.” (Question 15) (CT

26 This juror is also discussed in the next issue which addresses the
biased composition of Appellant’s jury, as she actually sat on it.
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5760.) In her answer to Question 17, which asked “under what circumstances,
if any, do you believe that the death penalty is appropriate?,” she wrote “when
brutal murders are proved beyond a shadow of a doubt and that the criminal
1s proven to be a menace to society for the remainder of there (sic) life.” (CT
5760.) In contrast, this juror believed the death penalty is inappropriate only
when “facts are not proven and when murder is not committed.” (Question 18).
1d

Also of interest to the defense was this juror’s answer to Question 29,
whether the costs of keeping someone in prison for life would be a
consideration. She checked the “yes” line and wrote “in the future if the
government cannot feed these inmates it would be adverse cause (sic) to let
them go, example 30 years from now.” (CT 5763.)

At voir dire, the Court asked about this juror’s response to the
mandatory death penalty answer, and after hints and suggestions from the
Court (“what did you mean? Did you mean that it should be—should be an
optional punishment for them?” (RT 826); “In other words, you would have
to know the circumstances of any particular case before you would decide...”
Id.) this juror agreed that the death penalty should be an option and not
mandatory. (RT 826.) As to the costs of the appellate process which

influenced this juror, after similar prodding by the Court, this juror changed
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her answer and stated she could put it out of her mind. (RT 827.)

The defense asked only about this juror’s answer to the question of
whether she could accept that life without parole meant exactly that. She
agreed that she could keep out of her mind the possibility that the legislature
might change the laws at some time in the future. (RT 827.)

Appellant was prejudiced as this prospective juror, who should have
been excluded, eventually sat on his jury.

I(i): The Court improperly rehabilitated juror C. P., who actually sat
on Appellant’s jury, by asking her leading and suggestive questions.”’

Ms. C. P was a very strong mandatory death-penalty juror who
should have been excused peremptorily by the Court or, at the very least,
successfully challenged for cause by the defense based on her answers in the
questionnaire. Her views, among the most extremely pro-death of the entire
panel, included support of the death penalty without regard to any mitigating
evidence, a strong belief in “an eye for an eye,” strong doubt that she could
set aside these feelings even after being instructed to do so by the Court, and
even admitting an inclination to vote for death because of the cost

considerations of a life in prison and the appellate process.

7 Ms. C. P. is also discussed in the following argument, which
details the biased pro-death nature of the composition of Appellant’s jury.
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Ms. C. P. wrote in her questionnaire, as to Question 9, that she
“strongly supports” the death penalty. (CT 5788.) She also wrote that she
would support the death penalty if the crime was “premeditated” and there
was “past criminal history.” (CT 5789.) Asked in Question 11 how her views
on the death penalty have changed over the years, she wrote that she is “sick
and tired of appeals & paroles & shortened time served.” (CT 5789.) In
response to Question 12, whether she would support a mandatory death
verdict for a defendant convicted of a crime similar to that alleged here,
“regardless of the evidence regarding penalty which is introduced by the
people and the defendant,” she checked the “yes” line. (CT 5789.) She
explained the answer with the comment that “[he] was armed and invaded a
home with robbery planned possibly...he was armed in case he needed the
gun.” (CT 5789.) Thus her mind was made up before the trial had begun, not
only as to Appellant’s guilt or innocence but also as to the penalty.

The next question, number 13, asked whether she could have an open
mind at the penalty phase and base her decision only on the evidence and the
Court’s instructions.  She checked the “yes” line but then qualified it by
stating that she “would have a hard time, however, if it were a ‘cold-blooded’
act.” (CT 5789.) Question 14 inquired whether she thought the death penalty

was 1mposed too frequently or too seldom, and her answer was “too
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seldom...to many prisoners released on parole or appeals...waste of tax $$.”
(CT 5790.)

The next question, number 15, asked whether she felt the death penalty
should be mandatory for any crime. Her “no” answer was rendered
meaningless in light of her qualification: “only for murder, violent crimes &
perhaps rape under certain circumstances.” (CT 5790.) Question 16 asked
whether she felt that the death penalty should be a possible penalty for any
crime other than first degree murder, and her answer referenced the prior
question, in which she supported such an expansion of death-eligible crimes.
(Id.) Question 17 inquired as to the circumstances in which she felt the death
penalty was appropriate. Ms. C. P. wrote “murder—brutal child abuse,
convicted rapist w/ past repeated offenses.” (CT 5790.) The following
question, number 18, asked in what circumstances she would find the death
penalty to be inappropriate. Her answer was “any possibility of
doubt—whether it be a possibility of self-defense or accidental.” (CT 5790.)

Thus, this juror felt that the sole exceptions to the death penalty would be
instances that were not even crimes, let alone capital crimes.

Ms. C. P., in answer to Question 22, “sometimes” believed in the
adage “an eye for an eye,” adding more unequivocally “you commit a

crime...you pay the price. We are responsible for our actions...no excuses.”
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(CT 5791.)  She also indicated this belief was based on her religious
conviction and her “upbringing & moral being.” Id.

Question 27 asked whether she could set aside her personal feelings
regarding the death penalty and follow the Court’s instructions. She was
equivocal, writing “maybe—not sure.” (CT 5792.) In another disqualifying
answer, to Question 29, Ms. C. P. was asked whether the cost of keeping
someone in prison for life would be a consideration, she checked “yes” and
explained “I’m fed up with tax $3$ used to house inmates (& pampering them
with frivolities).” (CT 5793.) Inasimilar vein, Ms. C. P. also believed that
the costs of the appellate process would be a consideration in her vote as to life
or death, referring to her answer. (CT 5793.)

This juror even returned to this theme in a later question, number 37,
which asked “[hjow do you feel about serving as a juror in this case?” to
which she answered “Not sure—haven’t served before—can only base my
feelings on my disgust with violent crime; appeals & actual time served.” (CT
5795.) These concerns regarding the cost of incarceration and constitutionally-
mandated appeals, which even strong pro-death penalty advocates generally
regard as a necessary component of justice and due process, were perhaps the
most troubling of this juror’s attitudes. This juror’s extreme and repeatedly-

expressed concerns that tax money not be spent on appeals or on life sentences
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for prisoners, to the point of “disgust” and to the extent that it would actually
influence her to vote for death in a capital case just to avoid these costs, were
in themselves enough for her to be excused for cause.

Ms. C. P.’s answer to Question 30 was similarly revealing. It asked
whether the prospective juror would hesitate to vote for first degree murder or
for a special circumstance if the evidence showed it to be true, just to avoid the
task of deciding the penalty. (CT 5793.) Her answer, which misconstrued the
question and again showed her predisposition toward death, was: “would try
to be open-minded—I simply just have a problem with compromising penalty
for FIRST-degree murder.” (CT 5793.) Thus, rather than not voting for first-
degree murder to avoid the penalty phase, she again seemed to be troubled
with the prospect of anything but a déath sentence for any first-degree murder,
as well as for lesser crimes such as child abuse or rape. Additionally, her use
of the word “compromising” indicates that she viewed a life verdict as
somehow “compromised,” and by implication a death verdict as
“uncompromised,” no matter what the mitigating evidence.”® Under these

circumstances, Ms. C. P.  was not qualified to serve as an unbiased juror in

2 This view was again confirmed at voir dire. Ms. C. P. was

asked, “You understand there are a lot of murders that don’t call for the
death penalty?” Her answer was “Yeah, | know. A lot of them get off.”
(RT 932))

-104-



this capital case.

Further answers reenforce this unmistakable impression. When asked
whether her feelings about the death penalty would cause her to automatically
vote for it in every case, Ms. C. P. checked “no” but her explanation undercut
this answer: “would depend on special circumstances—if there were no special
circumstances | would vote for death penality.” (CT 5794.)

She also had problems with plea bargaining, but not in any manner that
would have been prejudicial to the prosecution. Ms. C. P. was concerned
only because she thought plea bargainers “avoid time for something they did
that would warrant more punishment.” (CT 5794.) She reiterated this
concern, in terms that could only apply to Appellant, in the next answer: “I
don’t believe it is right to avoid ultimate punishment by plea bargain.” (CT
5795.) The next question again showed that Ms. C. P.’s only concern was that
Appellant might be the beneficiary of a plea bargain: “I don’t feel there should
be a ‘plea agreement’ to cold blooded murder/robbery—but I need to hear all
circumstances.” (CT 5795.) Thus this juror’s concern about plea bargains was
limited to fears that Appellant might avoid the death penalty, not skepticism
toward the testimony of prosecution witnesses who plea-bargained.

Of special concern to the defense in a robbery-murder case, Ms. C. P.

had “observed young males break into a neighbor’s house” (CT 5799) and was

-105-



herself the victim of a car burglary. She had personal experience with alcohol
and drug abuse, as she knew a neighbor who “drank throughout the
day—every day—hides containers, etc.” She stated “I don’t tolerate
alcoholics/drug addicts” and indicated that evidence of alcohol abuse or illegal
drug use would make it difficult for her to be fair in deciding the case, stating
“Yes. Have no use for illegal drugs. Tie it in with crime sometimes. A person
has a right to choose to take or not to take drugs.” (CT 5804, 5807-5808,
5810.) This intolerance of drug abuse prejudiced the defense more than the
prosecution, as the testimony was to reveal that drug abuse and addiction was
a prime motivating factor for the crime.

Ms. C. P.’s predisposition toward a death sentence can also be seen in
her answer to Question 85, which inquired whether there was anything in the
defendant’s age or appearance that would prevent her from considering the
case on the evidence and not on the basis of prejudice or sympathy. She did
not check either the “yes” or “no” line and her explanation was “I’m really not
sure. [ would never judge a person by appearance alone. Sympathy or pity
would play no part. My sympathy or pity would be reserved for the victim &
family.” (CT 5804.)(emphasis added). Thus, this juror admitted in no
uncertain terms that she could not have any sympathy for the defendant, even

if sympathy was called for by the mitigating evidence, but could decide the
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case on the basis of sympathy for the victim and the victim’s family, contrary
to the Court’s instructions. This was yet another strong indication of this
juror’s bias against the defendant, her feeling that some mitigating evidence
was not worthy of any consideration, and her unwillingness to accept both the
Court’s instructions and the basic minimal requirements of a fair trial and due
process. It also shows clearly that Appellant could not have had a fair
guilt/innocence trial and penalty phase hearing with this juror who actually sat
on his jury.

Even at the end of her questionnaire, this juror took another opportunity
to alert the Court to her inclinations. Asked in Question 120 if she had formed
any opinion about the case based upon completing the questionnaire, she did
not check either “yes” or “no” but wrote “I hope not—the term ‘murder’
doesn’t set with me—but I’d have to hear all evidence.” (CT 5811.)

Asked to describe herself in a sentence, in Question 109, this juror
wrote, in what can fairly be characterized as an understatement, “not much
tolerance for crime.” (CT 5809.)

‘The Court’s “rehabilitation” of this juror proceeded along familiar lines.
Initially, the Court reminded this juror that Mr. Whalen had not yet been found
guilty, as the trial had not yet begun. (RT 919.) As seen with other

prospective jurors, the Court then asked leading and suggestive questions that
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were meaningless in uncovering overt or latent bias or prejudice on the part of
this juror, or in identifying her as a prospective juror that held disqualifying
views. The sole purpose of the colloquy was to “rehabilitate” this pro-
prosecution and death-prone juror, while ignoring the Court’s duty to weed
out those who could not afford Appellant a fair trial. A typical exchange was
as follows:
Q. Anding (sic) that if you got to the penalty phase and you listen to all
of this evidence which is introduced by both sides if you felt that the
evidence in mitigation, that is, those things tending to indicate the death
penalty should not be imposed, outweighed those things in aggravation,
do you have any hesitancy in voting for life without possibility of
parole?

A. Yes. Do I have any hesitancy?

Q. Hesitancy in voting for life without possibility of parole if you felt
that the evidence so indicated during the penalty phase?

A. Would I be willing to go from death to life without...”
Q. Well, you just have two possible...

A. Yes.

Q. ...sentences here. And neither one of them is automatic?

A. Right.

¥ The prospective juror’s response, “would I be willing to go from
death,” even at this initial stage of the questioning, shows that this juror had
her mind made up as to the appropriate penalty, as her starting position was
death.
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Q. Neither one of them is favored in this situation, you understand that?
A. Yes, 1.

Q. In other words, it’s not a situation where you’re obligated to vote
for life without...

A. Right.
Q. You understand that?
A. Yes, Ido.

Q. Sounderstanding those things that there is no preferred or automatic
penalty when you get to that phase, if you felt that the evidence tending
to indicate that life without possibility of parole was the more
appropriate, do you have any hesitancy in voting for it?

A. No, I wouldn’t.
(RT 921-922))

Q. Okay. In answer to question 15 you said “Should you feel the death
penalty should be mandatory for any particular type of crime. Please
explain.” You said “No.” Only for murder with violent crimes and
perhaps rape under certain circumstances.”

When you said that, ma’am, did you mean when you said “mandatory”
did you mean that it automatically be imposed if a person is found
guilty of it, or did you mean that it should be an available penalty?

A. It should be available penalty. Violent is the word that I...

Q. Okay. Allright. Thank you.

In answer to question 19, question 19 was, ‘If defendant was convicted
of first degree murder of special circumstance, you feel you would
automatically vote for the death penalty against life in prison without
possibility of parole?” You said “No. But above explanation number
18.”

And number 18 said, “Any possibility of doubt whether it be...be a

-109-



possibility of self-defense or accidental.”

Now you understand, based on my previous discussion with you, that
you’re not going to get to the penalty phase unless you have already
found beyond a reasonable doubt that defendant was guilty of the
crime; in other words, it was not accidental, and that the special
circumstances were true, i.e., it was done during the course of a
robbery; you understand that?

A. Right.

Q. Okay. Understanding that, is it your feeling that you would not
automatically vote for the death penalty nor would you automatically
vote for the other side, life without possibility of parole; is that correct?

A. No. I’d have to hear all the details.

A. Hear the evidence and the details. Okay. Thank you.
(RT 922-923))

Q. In answer to question 27 question was, “Could you set aside your
own personal feelings regarding what you think the law should be
regarding the death penalty and follow the law as the court instructs
you?” And you said “Maybe. Not sure.” Do you think you can follow
my instructions on the law in this matter?

A. Yes, I could.
(RT 924.)

A vital area, Ms. C. P.’s opposition to spending money on keeping

inmates in prison and the cost of appeals, was not adequately covered by the

Court’s colloquy. It merely attempted to establish that these were “general”

concerns, not related to this specific case, with a suggestion that she not

consider them in this case:
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Q. In answer to question 29, “In deciding penalty (sic) that is life in
prison without possibility of parole, would the cost of keeping someone
in jail for life be a consideration for you?” You said, “Yes. I’m fed up
with tax dollars being used to house inmates and pampering them with
frivolities,” I guess is what you’re saying.

And, “Would the cost of providing appellate review or appellate
process be a consideration?”

“Yes.”

Okay. Are you...were you saying in this case you were going to...that
you were going to sit down there and say “Well, gee, [...”

A. No.

Q. No?

A. No. I'was just generalizing that. I’m tired of appeals. I’m tired of...
Q. Okay. A lot of people are.*

A. Tknow. I didn’t realize until I finished that that was talking about
this specific. I thought that was a general questionnaire.

Q. Those were your feelings in general?

A. Yes ™

*" This comment by the Court to an eventual juror had the effect of
legitimizing her belief that the costs of incarceration and appeals were
intolerable.

' However, these voir dire statements that the questionnaire asked

only for general opinions are contradicted by her earlier written answers.
For instance, Question 12 asked whether she would support a mandatory
death verdict in the specific circumstances of the allegations in Appellant’s
case, regardless of the mitigating evidence. She answered “yes,”
explaining that “[he] was armed and invaded a home with robbery planned
possibly...he was armed in case he needed the gun.” (CT 5789.) This again
shows the coercive effect of the Court’s suggestions regarding the fictitious
general/specific distinction.
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Q. And you would not consider those things in deciding...
A. No.
Q. ...in the penalty in this case?

A. (Nods head).
(RT 925.)

Q. Okay. In other words, you’d judge the case on the evidence and let
the chips fall where they may?

A. Right.

Q. Okay. Allright. Well, there were a couple more here. Question 85
was, “Based on the apparent age and appearance of the defendant is
there anything that would prevent you from deciding this case solely on
the basis of the evidence and the law in which the court will instruct
you and not on the basis of passion, prejudice, sympathy, pity or bias
for or against the defendant?”

You said, ‘I’m really not sure. I would never judge a person by
appearance alone. Sympathy or pity would play no part. My sympathy
or pity would be reserved for the victim and the family.”

Is there anything about the defendant’s appearance or anything like that
that leads you to believe that you could not be fair and impartial as a
juror in this case?

A. 1think I could be fair.

Q. Thank you.
(RT 926-927.)

Despite these attitudes and answers, Ms. C. P. was passed for cause by
the defense. (RT 935.) Appellant was prejudiced because this pro-death-

penalty biased juror actually sat on his jury.
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I(j): The Courtimproperly rehabilitated juror L. H., who actually sat on
Mr. Whalen’s jury, by asking her leading and suggestive questions.*

Juror L. H., despite the fact that just two years prior to the trial, her
father had been assaulted and robbed, leading to his death, was allowed to sit
on Appellant’s jury in a robbery-murder capital case. Inher questionnaire, Ms.
L. H. checked two boxes when asked in Question 9 about her attitude toward
the death penalty: “support” and “will consider.” (CT 5698.) When ésked to
explain her views about the death penalty in the next question, she wrote “if
the crime was violent and done without care.” (CT 5699.) Her views had not
changed over the years. (Question 11) (/d.) These views would have made the
death penalty mandatory in this matter.

She wrote in her questionnaire that her “father was robbed and
assault[ed] and died as a result.” (CT 5710.) Given the circumstances of this
case, that answer alone should have been disqualifying for this juror. Ms. L.
H. added, regarding her father, that “cause of death they said was natural
cause[s] but we think it was due to the assault.” Id. She added that the date
of his death was April of 1994, just two years prior to Appellant’s trial. (CT

5711.) Again, this would indicate a natural and quite understandable bias

 Ms. L. H. is also discussed in Argument I1I, which details the
biased pro-death nature of the composition of Mr. Whalen’s jury.
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against a defendant accused of shooting an elderly man during a robbery. At
the very least, her belief that her father’s death was directly due to the
robbery/assault rather than natural causes demanded a close inquiry.

Ms. L. H. , as to Questions 17 and 18, felt the death penalty was
appropriate “when lives have been taken time, time again mainly for the
pleasure of the criminal” but did not know of any circumstances where it was
inappropriate. (CT 5700.) She wrote, in answer to Question 19, whether she
would automatically vote for the death penalty if the defendant was convicted
of first degree murder, that “if the facts in the case tend to lend (sic) that way,
I would.” (CT 5701.) As to Question 21, she did not know anything she
would want to know about the defendant’s background in deciding whether to
impose the death penalty, indicating a closed mind to mitigating evidence.
(CT 5701.)

In voir dire questioning, Ms. L. H. explained that her father had been
gambling at a card place where he was robbed and hit over the head and was
missing for three weeks. (RT 816.) The questioning was done by the Court
in the same sort of suggestive and leading manner that left no room for
disagreement. After Ms. L. H. explained the details, the Court followed up
with very leading questions:

Q. Allright. Thanks. We appreciate that. I guess we just want—I just
wanted to make sure that in your mind that that has nothing to do with
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this case, and you wouldn’t?

A. Oh, no.

Q. This would not affect in any way your verdict in this case?
A. No. I don’t see how it could.

Q. Different situations?

A. Yes.
(RT 816-817.)

Despite the similarity to the crime with which the defendant was
charged here, a robbery-murder, the defense had no questions of this juror and
passed her for cause. (RT 817.) Without such questioning, the Court and the
defense ran an unreasonable risk that this juror could not put aside strong
feelings of bias against Appellant as a result of the tragic events that befell her
father.

Ms. L. H. also wrote in her questionnaire that she was familiar with the
effect alcohol or drugs have on people’s behavior because of “the changes her
daughter went through while on drugs.” (CT 5714.) This was especially
relevant due to Appellant’s life-long addiction problems and the circumstances
of the crime. Yet the defense asked no questions of this prospective juror.

Appellant was prejudiced because this pro-death biased juror eventually
sat on his jury. The Court’s rehabilitation of this juror and others who held

similar views resulted in a biased panel from which it was impossible to
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choose a jury that could afford Appellant a fair trial.

I(k): The trial Court improperly rehabilitated juror M. C. by asking her
leading and suggestive questions designed to allow her to sit on
Appellant’s jury, which she ultimately did.

M. C. was allowed to sit on Appellant’s jury, despite several
disqualifying answers in her questionnaire that should have alerted the Court
and the defense that her pro-death-penalty views would substantially impair
the chances for a fair trial.

She supported the death penalty (CT 5938) to the extent that “if 1 feel
after testimony and evidence in that it should prove against the defendant, 1
could approve the death penalty.” (Question 9) (CT 5939.) Significantly, in
Question 12, she thought the death penalty should be mandatory for a robbery-
murder such as the one Mr. Whalen was charged with, writing “a crime of
robbery is one thing but to take another person’s life to rob that person and kill
them is wrong and they should pay for their crime.” (CT 5939.) As to
Question 14, she felt the death penalty was used “too seldom, even criminals
that know they can still harm people are not put to the death penalty.” (CT
5940.) Ms. M. C., in the next question, even felt that the death penalty
should be mandatory (as well as a possible penalty) for “repeated sex

offenders.” (CT 5940.) As to Question 17, she felt the death penalty

appropriate when “people have harmed others repeatedly with no remorse.”
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(CT 5940.) In contrast, in the next question, she believed it inappropriate only
if the defendants “have not physically harmed any person.” (CT 5940.)

Significantly, Ms. M. C. checked “yes” on Question 29 when asked if
the costs of keeping a person in prison for life would be a consideration in her
penalty decision, writing “I still feel that convicted persons causing bodily
harm that have repeated offense (sic) should be given the death penalty.” (CT
5943.) She distrusted testimony resulting from plea agreements, but only
because “if they did a crime they should be tried whether or not they have
testimony (sic) in another case” and “but I still think if they committed a crime
they should be tried.” (CT 5944.) She also was concerned because “[t]he
people who use it [plea bargaining] are usually guilty of something and know
they can use the system to get out of trouble.” (CT 5945.)

At voir dire, the Court rapidly went through the “rehabilitative”
procedure which still left doubt as to whether this juror would automatically
vote for death. The Court questioned her as follows:

Q. Okay. And do you have...as you sit there right now, do you have

any feelings that you would tend to...that you would automatically vote

for the death penalty if you found the defendant guilty or that you

would automatically vote for life without possibility of parole?

A. 1..youknow, it would go either way, whichever way...after hearing
all of the circumstances of the case..

Q. After hearing the circumstances of the case...
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Q. After hearing the circumstances of the case...

A. Yeah.

Q. ...you’d have to make up your mind?

A. Yeah. Because you couldn’t...] mean that would be...

Q. Sure.
(RT 414-415))

Q. Okay. On page...or Question 29 you said, “In deciding penalty,
would the costs of keeping somebody in prison be a factor or
consideration for you”?

And you answered, “Yes.” You said you still feel convicted persons
causing bodily harm, that have repeated offense, should be given the
death penalty.

Do you mean by that that you would...because of the fact that this
person might be here and it might cost money to house this person in
prison, that would allow you to influence (sic) to vote for the death
penalty just to save the State some money?

A. No, not...not in the fact to save money. I feel that if somebody
commiitted a crime over and over again, they’re not getting the help
they need; therefore, maybe some other direction should be taken.

Q. So if the evidence showed, then, that the circumstance...one of the
circumstances in aggravation might be repeated offenses, you might
take that into consideration in deciding whether to vote for the death
penalty or not?

A. Yes.

Q. Okay. Would you automatically, if the evidence showed repeated
offenses, vote for the death penalty under all circumstances?

A. Ibelieve I would. But there’s always that portion of your mind that

might go, Wait a minute, you know. After hearing all the testimony
and everything and everything that’s happened, maybe this person, you
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know, needs to be rehabilitated. Maybe there’s a possibility down the

road that this person could join society again.

(RT 415-416.)

Although supposedly “rehabilitated,” there was an unresolved
possibility that this juror was still inclined to automatically vote for death. The
defense did not challenge this juror for cause (RT 412) and she ultimately sat
on Appellant’s jury. The Court’s rehabilitation of this juror and others who
held similar views resulted in a biased panel from which it was impossible to
choose a jury that could afford Appellant a fair trial. Appellant was thus
prejudiced.

I1): The trial Court improperly rehabilitated prospective juror
Jacqueline Marchetti by asking her leading and suggestive questions
designed to allow her to sit on Appellant’s jury.

In her juror questionnaire (CT 2398-2425), prospective juror Jacqueline
Marchetti gave answers that would have caused her to be subject to a defense
challenge for cause. Ms. Marchetti, in response to Question 9, indicated that
she strongly supported the death penalty (CT 2400) and that her support of it
has become stronger over time. (Question 11)(CT 2401.) As to Question 14,
she felt the death penalty was used “too seldom! There are too many convicted
murderers sitting on death row for years.” (CT 2402.) Asked in the next

question when the death penalty should be mandatory, Ms. Marchetti answered

“when there is a conviction based on hard evidence--not circumstantial.” (CT
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2402.) She also believed in the death penalty for any “crimes involving
children as victims” (RT 2402) and for child molesters. (/d.). In the next
question, number 18, Ms. Marchetti believed the death penalty was
inappropriate only when the evidence is circumstantial. (RT 2402.)

Revealingly, in her answer to Question 19, Ms. Marchetti wrote that she
would automatically vote for the death penalty “if the conviction was based on
hard evidence” regardless of the circumstances of the crime or the mitigating
evidence (RT 2403.) She would reject plea-bargain-based testimony. (RT
2406.)

Here too, despite these pro-death answers, the Court engaged in an
attempt to rehabilitate this juror who would otherwise have been successfully
challenged for cause. The following was the Court’s exchange with this juror:

THE COURT: In answer to question 15 you said—the question was,

“Do you feel the death penalty should be mandatory for any particular

type of crime? Please explain.”

You said, “Yes. If it’s a conviction based on hard evidence not

circumstantial evidence.”

Okay, when you say “mandatory” did you have in mind that if the

defendant is convicted of the crime he would be put to death regardiess

of any other circumstances?

MARCHETTI: I could not think of any other circumstances that would

be relevant if it was a conviction based on facts, eye-witnesses,

whatever.

THE COURT: Okay. Well, let me ask—Ilet me tell you a couple of

things.
First of all, although the death penalty is authorized for cases of the
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type with which the defendant is charged here, it is not mandatory. You
understand that?

MARCHETTI: Yes.

THE COURT: Okay. Is it your position that if the defendant were
convicted of the crime, that you are going to vote for the death penalty
regardless of the evidence in aggravation and mitigation?

MARCHETTT: I don’t think so. I would say no.
THE COURT: No?

MARCHETTT: I would say that I would have to weigh everything that
was presented and base my decision in a particular instance based on
that. My statement is rather broad.

THE COURT: That was a broad statement?
MARCHETTI: Yes. I would have to qualify that as a broad statement.

THE COURT: So in any event—so if I understand your answer to
[question] 15 correctly what you mean by that is that you would favor
the death penalty in cases of this type but you would not necessarily do
it in this case?

MARCHETTI: That’s an accurate (sic), yes.

THE COURT: Do you believe that if—if in your mind the evidence in
mitigation which was introduced by the defendant or if it came out
through the prosecution somehow in the penalty phase outweighed in
your mind the circumstances in aggravation, do you believe that you
would be comfortable in voting for life without possibility of parole?

MARCHETTI: Yes.
THE COURT: On the other hand, if you believed that the evidence in

aggravation outweighed the circumstances in mitigation, do you believe
you would be comfortable in voting for the death penalty?
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MARCHETTI: Yes.
(RT 604-606.)

On the basis of these answers, this juror was “skillfully” led down the
path toward rehabilitation, with questions from the Court about which there
could be little doubt as to the desired answer. A common theme of the
questioning was repeated here, with the Court prompting and virtually putting
into the prospective juror’s mouth the idea that the questionnaire reflected her
views in general but the voir dire questioning reflected her views in this
specific case.”® Of course, this distinction was not pursued with any anti-death
penalty jurors, nor, based on the questionnaire questions and answers, did it
have any basis in fact. This rehabilitative effort had the effect of causing the
defense to use an additional peremptory challenge to a juror that otherwise
should have been excused for cause, and contributed to the “stacking” of the
panel with pro-death prospective jurors.

The defense challenged Ms. Marchetti for cause based on her responses
to answers 15, 19 and 28 in the questionnaire. The challenge was denied, the
Court stating that “based on my examination of the juror I believe that she can

fairly judge the case.” (RT 610-611.)

33 E.g, “soif I understand your answer to [question] 15 correctly
what you mean by that is that you would favor death penalty (sic) in cases
of this type but you would not necessarily do it this (sic) an individual
case?” (RT 605-606.).
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Appellant was prejudiced as this prospective juror, along with many
others discussed herein, remained in the potential juror panel at the conclusion
of jury selection, thus inhibiting and rendering futile the further exercise of
defense peremptory challenges. Without the Court’s rehabilitative efforts, this
juror would have been subject to a successful challenge for cause by the
defense.

I(m): The trial Court improperly rehabilitated prospective juror Robert
Zabell by asking him leading and suggestive questions designed to allow
him to sit on Appellant’s jury.

In his juror questionnaire (CT 2908-2935), prospective juror Robert
Zabell gave answers that would have caused him to be subject to a defense
challenge for cause. In Question 9, Mr. Zabell indicated that he strongly
supported the death penalty (CT 2910), with the comment “do it more often.”
(CT 2911.) Mr. Zabell thought that everyone convicted of a crime similar to
what Appellant was charged with should be given the death penalty, regardless
of the mitigating evidence. (Question 12) (CT 2911.) Without explanation,
this prospective juror felt that the death penalty should be mandatory for some
crimes and should be a sentence for crimes other than first degree murder.
(Questions 15 and 16) (CT 2912.) Revealingly, in Question 19, Mr. Zabell

indicated that if the defendant was convicted of first degree murder with

special circumstances, he would automatically vote for the death penalty and

-123-



against life imprisonment. (CT 2912.) Showing a closed mind on this subject,
in response to Question 21, asking what he want to know about the defendant
before imposing a life or death sentence, he wrote “nathing” (sic) (CT 2913.)
He also believed in the adage “an eye for an eye.” (Question 22) (CT 2913.)
In Question 23, he could not accept the Court’s instructions that a sentence of
life without the possibility of parole meant exactly that. (CT 2915.) The costs
of keeping someone in prison for life would be a consideration for this
prospective juror (CT 2915) as would the costs of the appellate process.
(Question 29) (CT 2915.)

This prospective juror wrote that he would be inclined to reject plea-
bargain-based testimony (CT 2916) but he would not automatically reject it.
(CT 2916.)

It must also be noted that Mr. Zabell showed signs of illiteracy or only
very tentative literacy, which should have been another cause for concern for
the Court and the defense. There are very few written explanations throughout
his questionnaire and many blanks. (CT 2908-2935.) His answer to the
question of whether he thought the death penalty was used too seldom or too
often was “no” (CT 2912); his job duties were described as “mechal”; his ex-
spouse was employed at the “Oak Vally hospitle” (sic)(CT 2919); asked for

his children’s occupation, he wrote their names instead and could not write or
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spell his 10-year old daughter’s name (CT 2919); as to the role expert
witnesses should play in the criminal justice process he wrote “do know” (CT
2926); he watched television “evar (sic) day” (CT 2923); had dropped out of
high school (CT 2913); never read any books (CT 2923); the kind of news he
was interested in was “ane” (sic)(CT 2923); and his reaction to the O. J.
Simpson verdict was “Gelty” (sic)(CT 2932). Such a level of literacy and
understanding would in all probability have impeded or totally precluded this
juror’s ability to read and understand the jury instructions, evaluate written
exhibits and testimony, and come to an independent evaluation of the
evidence.

Despite these disqualifying answers, here again, the trial court asked
leading and suggestive questions designed to “rehabilitate” this pro-
prosecution and pro-death prospective juror. The following was the exchange
with Mr. Zabell:

THE COURT: Question Number 12 was, “In this case, the defendant’s

charged with murder for killing an elderly man with a shotgun. Do you

think everyone convicted of such a murder committed during a robbery
should receive the death penalty, regardless of the evidence regarding
penalty which is introduced by the People and the defendant?”

And you answered that question—you checked yes, okay?...
(RT 639.)

THE COURT: Do you feel that you would automatically vote the death
penalty regardless of the evidence that is presented in the penalty phase
of the trial if the defendant were convicted of the crime?
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ZABELL: Depends on the circumstances.
(RT 640.)

THE COURT: In Question 15, you said—the question was, “Do you
feel the death penalty should be mandatory for any particular crime?
Please explain.”

You said, “Yes.”

What did you—what types of crimes were you thinking of, sir?

ZABELL: Like murder and stuff like that.

THE COURT: Okay. When you use the term “mandatory”, do you
mean that anyone who is convicted of that crime should be put to death,
regardless of the circumstances?

ZABELL: No.

THE COURT: You meant that that should be a possible sentence for
that type of crime—

ZABELL: Yes.
(RT 641-642.)

THE COURT: And Question 19, it says, “If a defendant was convicted
of first degree murder with a special circumstance, do you feel that you
would automatically vote for the death penalty and against life
imprisonment without possibility of parole? Please explain.”

And you said, “Yes.” /

Is that still your answer to that question?

ZABELL: No. I didn’t read it right.

THE COURT: You didn’t read it correctly?

ZABELL: (Nods head.)

THE COURT: So your answer to that question would be no?
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ZABELL: Yeah.

THE COURT: I shouldn’t say that.**
What would be your answer to that question, sir?

ZABELL: It would be—I wouldn’t—it would be under the special
circumstances.

THE COURT: I'm sorry?

ZABELL: On the special circumstances. I guess I wouldn’t know

until—

(RT 642))

The Court went on to explain the meaning of special circumstances, but
ended the explanation with another leading question:

THE COURT: Okay. So you don’t—mean by that answer to that

question, you don’t mean that—if you find the special circumstances,

as I’ve told you about them to be true, you mean you would

automatically impose the death penalty; is that correct?

ZABELL: I wouldn’t.
(RT 643.)

The Court continued to lead this prospective juror through a number of
answers to the jury questionnaire that likewise left little doubt as to the desired
answer. (RT 643-645.) Mr. Zabell changed his answers to questions
regarding whether life without the possibility of parole really meant that, again

claiming he “read it wrong,” (RT 644); rejecting testimony from plea

** Here again, the Court not only suggests the desired answer, but
actually puts it in the prospective juror’s mouth. There are many such
instances throughout the voir dire.
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agreements (RT 644); and his statement that he would not be able to set aside
any feelings of pity or sympathy for the victim or the defendant and decide the
case on the evidence (RT 644-645.) Given the evidence of the tentative and
tenuous literacy of Mr. Zabell, his forced rehabilitative march through the
questionnaire by an authoritative judge resulted only in forced “acceptable”
answers from a pro-death-penalty juror. As with all such jurors, the
questioning did nothing to uncover underlying bias, but merely served to put
a respectable face on it.

Not surprisingly, this prospective juror was challenged for cause by the
defense, based on his answers to jury questionnaire numbers 12, 15, 19, 28,
and 87. (RT 645.) The challenge was denied based on his voir dire answers.
(Id.)

Appellant was prejudiced because not only was a peremptory challenge
used to excuse this prospective juror, the cumulative effect of the improper
rehabilitations meant that many pro-prosecution biased jurors were left in the
juror panel and were ultimately seated than would have been the case had the
Court properly excluded them.

I(n): The trial Court improperly rehabilitated prospective juror Ray
Lindsay by asking him leading and suggestive questions designed to allow

him to sit on Appellant’s jury.

In his juror questionnaire (CT 3629-3655), prospective juror Ray
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Lindsay gave answers that should have caused him to be subjectto a defense
challenge for cause. Mr. Lindsay, in Question 9, indicated that he strongly
supported the death penalty. (CT 3630.) In Question 10, asked to explain his
views, Mr. Lindsay wrote that “if someone takes a life with premeditation or
during the act of another crime I believe that person should not live.” (CT
3631.) The next question, number 12, gave details of the allegations in this
case and asked “[d]o you think everyone convicted of such a murder
committed during a robbery should receive the death penalty, regardless of the
evidence regarding penalty which is introduced by the People and the
defendant?” Mr. Lindsay answered “Yes.” (Id.) As to his attitudes as to
whether the death penalty was used too frequently or not enough (Question
14), Mr. Lindsay answered “I feel it is not used too often. If it is imposed I
think it should be carried out quickly.” (CT 3632.)

More revealingly, as to Question 19, Mr. Lindsay wrote that he would
automatically vote for the death penalty and against life imprisonment,
referring to his answer as to Question 12. (RT 3632-33.) Had his answer been
the reverse, an automatic vote for a life sentence, this prospective juror would
have been peremptorily excused. Mr. Lindsay, on Question 21, which asked
what he would want to know about the defendant before he voted to impose

sentence, wrote “Nothing—people must be responsible for their actions.” (RT
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3633.) As to Question 22, whether he believed in the adage “an eye for an
eye,” Mr. Lindsay wrote “If someone kills someone else on purpose or while
committing a crime they should lose their life.” (RT 3633.) Mr. Lindsay also
wrote in his answer to the next question that he could not put the “eye for an
eye” principle out of his mind and apply the law the Court will give him. (RT
3634.)

This prospective juror also indicated that the costs of keeping a person
in prison for life would be a consideration in deciding the penalty. (Question
29) (RT 3635.) In another answer that should have automatically disqualified
him, Mr. Lindsay wrote, in response to Question 31, that his feelings about the
death penalty were such that if there was a penalty phase of the trial, he would
automatically vote for the death penalty rather than life in prison without the
possibility of parole, and referred to his answer to Question 10, where he stated
that if someone took the life of another, that person should be put to death.
(RT 3636.) He also wrote in response to Question 87, that he would not be
able to overcome any feelings of pity or sympathy for the victim or defendant,
adding “compassion is hard to overcome.” (RT 3647.) Mr. Lindsay expressed
“disgust” at the O.J. Simpson verdict. (RT 3652.)

Despite these many disqualifying answers, here again, the trial court

asked leading and suggestive questions designed to “rehabilitate” this pro-
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prosecution and pro-death-penalty prospective juror. The following was part
of the Court’s questioning of Mr. Lindsay:

THE COURT: in your mind if you listen to the evidence in the
guilt—in the penalty phase of the trial, if you got there, in your mind,
the factors in mitigation indicating it [the death penalty] should not be
imposed outweighed those factors in aggravation which indicate that it
should, would you have any hesitancy in voting for life without
possibility of parole as opposed to death?

MR. LINDSAY: Yes. I would have a little problem with that.

THE COURT: You feel that regardless of what evidence was put in
about mitigation you would vote for the death penalty anyway?

MR. LINDSAY: I would lean heavily that way. Yes.
THE COURT: And you don’t—you don’t believe that you would be
able to impartially weigh the various factors and make a decision based

on those factors as opposed to your preconceived beliefs about this?

MR. LINDSAY: Well, I think I could consider them, but I still would
be very heavily influenced the other way.

THE COURT: Under these circumstances do you believe that you
could fairly try this case if you got to the penalty?

MR. LINDSAY: To the penalty phase?

THE COURT: Yes.

MR. LINDSAY: : I think so.

THE COURT: Well, do you think you would be fair?

MR. LINDSAY: I think so.
(RT 881.)
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THE COURT: With respect to your answer to Question 15, the question
was” “Do you feel the death penalty should be mandatory for any
particular type of crime? Please explain.”

You say: “See the answer to Number Ten,” which was your feelings
about the death penalty.

Do you mean by that, sir, that you feel that if the defendant were
convicted in this case it’s your view that he should be put to death
automatically without any kind of a further hearing as to what penalty
was appropriate?

MR. LINDSAY: Not automatically. No. I think—

THE COURT: So when you said, “mandatory”
MR. LINDSAY: —process—

THE COURT: —mandatory, did you mean that it should be always
imposed or did you mean that that is one of the sentences that could be
imposed?

MR. LINDSAY: Did I put “mandatory?”

THE COURT: Well, that was one of the—a lot of people had difficulty
with this question. You would not be the first to misunderstand.

Did you mean anyone convicted should be automatically put to death
or did you mean that should be one of the punishments which should be
available?

MR. LINDSAY: : I think that should be one of the punishments which

should be available.
(RT 882-883.)

The Court then continued to review Mr. Lindsay’s questionnaire with
more leading questions. (RT 883-884.) An example is the treatment of Mr.
Lindsay’s answer to the question regarding the costs of imprisonment:

THE COURT: In answer to Question 29, you said: “In deciding
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penalty, that is, life in prison without the possibility of parole or death,
would cost of keeping someone in jail for life be a consideration for
you?”

Yousaid, “Yes. We waste too much money in death row inmates now.
Unfair to victims’ families.” ,

I think actually what the intent of the question was probably was would
you vote for the death penalty just to avoid the cost of having somebody
kept in prison for the rest of their lives. I think that was what counsel
were trying to get at.

But in any event, regardless of what the intent of the question was, if
you get to that phase, penalty phase, you would be instructed on what
you can and—what you can consider in determining death versus life
without the possibility of parole. I think that you will find that none of
the factors have anything to do with how much it would cost to keep a
person if you voted for life without possibility of parole.

Can you promise me that if you got to that phase you would not
consider that as a factor in making your life or death decision?

MR. LINDSAY: Putting it that way, no, I would not.
(RT 884.)

Even after all this rehabilitation, Mr. Lindsay still had trouble
answering in a way that would not disqualify him, and further prompting was
needed:

THE COURT: In answer to Question 32 you said: “Are your feelings
about the death penalty such that if there were a penalty phase of a trial
you would in every case automatically vote for the death penalty rather
than life in prison without the possibility of parole?”

You checked, “Yes. See number Ten.”

Is that still your answer?

MR. LINDSAY: Well, again, if—if all the circumstances were the
same and the results were the same, and it was—it leads to the same

thing, of course I would.

THE COURT: Well, see, the question, this question was paired with the
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one in the previous thing. They’re mirror images of each other. What
they ask, are you automatically going to vote for the death penalty in
every case if—if the defendant is found guilty, if the special
circumstances are found true.

We have had some discussion here in which you indicated or at least I
think you have indicated that you would not. I just want to clarify—

MR. LINDSAY: Well, I said that it depends. The way the question was
presented and the way you just described it seem, you know, a little bit
different. But again, my answer would probably be yes, I would, if the
situations were the same.

THE COURT: What do you mean by, “the situations being the same,”
sir?

MR. LINDSAY: Well, I think we are getting questions confused here
again. But if—if they were convicted, special circumstances, and you
know, it follows down that same line again, I would be weighted
towards the—

THE COURT: Yeah. Youindicated you were weighted towards it, but
that’s not exactly the same thing as saying in every case that you would.

MR. LINDSAY: No, not in every case I would not.

THE COURT: In other words, it would depend not only on whether the
defendant was guilty, found guilty, and where the special circumstances
were found true, but what evidence was presented afterwards about
what should happen to him?

MR. LINDSAY: I think so. Yes.

THE COURT: Is that correct?

MR. LINDSAY: Yes.
(RT 886-887.)

The defense challenged Mr. Lindsay for cause based on his answers to

questions 8, 10, 12, 13, 15, 17, 19, 20, 23, 29, 30, 32, 78, and 87. (RT 887.)
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The challenge was denied. (RT 889.) The defense was forced to use a
peremptory challenge to exclude Mr. Lindsay.

Appellant was prejudiced because he was forced to use a peremptory
challenge on this prospective juror, but, more importantly, the cumulative
effect of the improper rehabilitations meant that the panel and ultimately the
actual jury were seeded with objectionable jurors that would not have been
there had the Court not improperly “rehabilitated” them.

I(0): The Court improperly rehabilitated prospective juror Steve Witt
by asking him leading and suggestive questions designed to allow him to
sit on Appellant’s jury.

In his juror questionnaire (CT 4739-4767), prospective juror Steve Witt
gave answers that caused him to be subject to a defense challenge for cause.

Mr. Witt indicated in Question 9 that he supported the death penalty. (CT
4740) and indicated that these views have become stronger over time.
(Question 11) (CT 4741.) Mr. Witt also wrote that “the death penalty would
be equal to the crime if found guilt.” (CT 4741), and that the death penalty is
used “too seldom, according to what I see in the news.” (Question 14) (CT
4742.) Mr. Witt also believed that the rape of a child should also be subject
to the death penalty (CT4742) as should a “prearranged killing.” (Question 16)

(Id.) He also wrote in response to Question 22 that he believed in the adage

“an eye for an eye,” adding that “you take a life with a prearranged plan, you
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give your life.” (CT 4743.) Mr. Witt was “not sure” whether he could put this
belief out of his mind and apply the principles given to him by the Court.
(Question 23)(CT 4744.) The costs of keeping a person in jail for life would
be a consideration for him. (Question 29)(CT 4745). Mr. Witt had also been
a member of the John Birch Society. (CT 4759.)

Despite these answers which would have disqualified him from serving
on Appellant’s jury, the Court again went to extraordinary lengths to
rehabilitate this prospective juror:

THE COURT: And your job as a juror would be to weigh the factors in

aggravation against the factors in mitigation and determine which one

is appropriate. In other words, whether the death penalty is appropriate
or whether life without the possibility of parole is appropriate. Do you
think you would be able to do that impartially?

MR. WITT: Not positive on that, Your Honor.

THE COURT: Do you want to explain that to me?

MR. WITT: If—if I was given a rule that this is the way it is, then, yes,

I could go with that. You know, if that’s—I will go with the rules of

the court.
(RT 976.)

THE COURT: And I take it that you understand that this choice that
you would have to make conflicts to some extent with the principle of
“an eye for an eye,” because if—if you determined that life without
possibility of parole was the appropriate sentence, that doesn’t follow
“an eye for an eye.” Understand that?

MR. WITT: Absolutely.
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THE COURT: Can you live with that concept and put that out of your
mind and determine what the appropriate penalty is in this case?

MR. WITT: Yes, Your Honor.
(RT 978.)

THE COURT: Question 87 said: “Would you be able to set aside any
feelings of pity or sympathy you might feel for the victim or the
defendant and decide the case solely on the evidence?”

You said, “No, Not sure as of now.”

Is that—

MR. WITT: Well, Your Honor, I’m learning this process. I don’t have
every answer to all of those. It’s a complicated decision to make.

THE COURT: Well, you’re going to be instructed, if you get to be a
Juror in this case you will be instructed that in your deliberations you’re
not to consider passion, prejudice, public opinion, public feeling
sympathy, compassion, pity, any of those things that you are to decide
the case based on the evidence that you receive and not on any of these
factors.

Do you believe you could follow that instruction?

MR. WITT: Yes. Your Honor.
THE COURT: All right. Thank you.
(RT 980-81.)

In his questionnaire, Mr. Witt wrote that he would suffer a loss of

income and pay if chosen for the jury; that he was just emerging from

bankruptcy; and that based on his personal situation, he would not be able to

give the case his full and undivided attention. (RT 983-985.) Mr. Witt told

the Court that the problems he mentioned “will interrupt my thinking.” (RT
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985.) The Court answered, “I’m sure they will.” (/d.) The defense challenged
Mr. Witt for cause, based on his statement that he would not be able to pay full
attention to the case. (RT 985.) Mr. Witt stated that he could give the case
five hours a day and the challenge was denied. (RT 985.)

Appellant was prejudiced as this prospective juror, along with many
others discussed herein, remained in the potential juror panel at the conciusion
of jury selection, thus inhibiting and rendering futile the further exercise of
defense peremptory challenges. Without the Court’s rehabilitative efforts,
achieved through leading and suggestive questioning that left no doubt as to
what answer was being sought, this prospective juror would have been
successfully challenged for cause by the defense.

I(p): The Court improperly rehabilitated prospective juror Frank Gatto
by asking him leading and suggestive questions designed to allow him to
sit on Appellant’s jury.

In his juror questionnaire (CT 4558-4585), prospective juror Frank
Gatto gave answers that caused him to be subject to a defense challenge for
cause. Mr. Gatto, in response to Question 9, indicated that he supported the
death penalty (CT 4560) and these views had not changed over time. (CT
4561.) He also indicated that an “individual who commit (sic) a crime with

the possible results of a victim’s death must or should be held accountable and

face possible death.” (CT 4561.) In his answer to Question 12, Mr. Gatto
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wrote that “anyone using a weapon in a crime that results in a victim’s death
should receive or be consider (sic) for the death penalty.” (CT4561.) Healso
felt that the death penalty should be mandatory for “any individual who
commits a crime that results in a cruel/sadistic murder.” (Question 15)(CT
4562.) Mr. Gatto believed in the adage “an eye for an eye,” writing that “if
you take a life you should be accountable for your actions.” (Question 22)(CT
4563.) He twice wrote that he favored the death penalty (CT 4563, 4566.)

Despite these answers showing that Frank Gatto had a predisposition
to impose the death penalty, the Court again attempted to rehabilitate by
asking leading questions and putting words into his mouth:

THE COURT: In answer to Question 12, you said:”In this case
defendant’s (sic) charged with murder for killing an elderly man with
a shotgun. Do you think everyone convicted of such a murder
committed during a robbery should receive the death penalty regardless
of the evidence regarding penalty which is introduced by the People
and the defendant?”

You said, “Yes. Anyone using a weapon in a crime that results in a
victim’s death should receive or be considered for the death penalty.
And then 13, you said: “If you were selected as a juror in this case and
if the jury got to a penalty phase would you agree to listen open-
mindedly to any evidence submitted about the penalty, and base your
decision about the penalty solely on such evidence and instructions?
You say, “Yes, I would base my decision on the instructions (sic) me
by the Court and the evidence presented.” So you were saying in
answer to question 12 here, I don’t want to put words in your mouth,
can you tell me, did you mean that—

MR. GATTO:I'think I would base that on my personal feelings, but not

on—as far as what I would feel if you’re asking me if something came
over the news and that evidence was presented in a case I had heard
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that I would probably voice an opinion on that.

As far as me being on a jury, I would have to stand by my own
citizenship as far as me following through on my duties and my
professionalism as a juror.

So I would have to follow through on the laws, if you’re asking me that
question, as far as what I would—my decision would be on the
information.

THE COURT: So you’re saying that regardless of your personal beliefs
you would follow the Court’s instructions?

MR. GATTO: I would hopefully be strong enough, and I think I am, to
separate that and realize what my duties are.
(RT 1001-1002.)

THE COURT: Do you think you would listen to the evidence and base
those factors and determine which in your mind prevailed over the
other?

MR. GATTO: I hope so. I would believe based on the evidence and
based on the Court’s instruction and discussing that with the jurors at
the conclusion.

THE COURT: And if you felt that the factors in aggravation
outweighed those in mitigation would you have any hesitancy in voting
for the death penalty?

MR. GATTO: No.

THE COURT: If, on the other hand, you felt the—that they did not
outweigh the factors leading towards life without possibility of parole,
were more upward in your mind, would you have any hesitancy in
voting for that?

MR. GATTO: No. If that’s what the evidence and the district attorney
presented and the way they presented it.
(RT 1003-1004.)
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THE COURT: ...Did you mean that the death penalty should be
automatic in such a case or that that’s one of the available penalties?

MR. GATTO: ...So I basically just made a general statement. If
someone dies because of a crime where that person who committed the
crime has—basically creates a murder, where that person was cruelly
punished and then—and died, yes. I would feel—but it’s a hard
question to answer for me unless I was given time to really think about
it...

(RT 1005.)

THE COURT: I guess we are asking the way you feel about it.

MR. GATTO: I—I probably feel pretty strongly that that person if there
was a cruel crime which resulted in murder, I would feel very strongly

about that person receiving the death penalty.
(RT 1006.)

MR. SPOKES: Will you be able to set aside your personal belief that
the death penalty is appropriate and weigh the circumstances in
aggravation and weigh the circumstances in mitigation with an open
mind, with fairness towards both the defense and the prosecution, and
reach a verdict based on the facts that are presented and the instructions
that the Court gives you?

MR. GATTO: [—I would hope. I think this in all honesty, that I would
base it on the evidence that is presented in the Court.

MR. SPOKES: Can you assure us that you will be able to set aside your
personal—

MR. GATTO: I can’t assure you a hundred percent. I don’t know if I
can. I would hope. I think that basically I would in all honesty base it
on the evidence.

MR. SPOKES: But you cannot give us a hundred percent assurance?

MR. GATTO: Well, I don’t know. I’m trying to be as honest as I can.
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(RT 1009)

MR. SPOKES: Okay. So you—Ilet’s go back to the first question. Can

you assure us that in your mind you’re a hundred percent sure that you

will be able to set aside your personal feelings and follow the Court’s
instruction?

MR. GATTO: No.

MR. SPOKES: Challenge for cause.

(RT 1010.)

The prosecutor then asked a few questions and Mr. Gatto replied that
he was still not sure he could give full assurances that he would set aside his
personal feelings. (CT 1010-1011.) Yet when the challenge for cause was
renewed, the Court rejected it. (CT 1011).

Appellant was prejudiced as this prospective juror, along with many
others discussed herein, remained in the potential juror panel at the conclusion
of jury selection, thus inhibiting and rendering futile the further exercise of
defense peremptory challenges. Without the Court’s rehabilitative efforts,
achieved through leading and suggestive questioning that left no doubt as to
the answer being sought, this prospective juror would have been subject to a

challenge for cause by the defense.

I(q): The Court improperly rehabilitated prospective juror Mami
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Aligire® by asking her leading and suggestive questions designed to allow
her to sit on Appellant’s jury.

In her juror questionnaire (CT 4320-4345), prospective juror Mami
Aligire gave answers that would have caused her to be subject to a defense
challenge for cause. Ms. Aligire indicated that she supported the death
penalty (Question 9; CT 4320), adding that “[i]t serves a purpose to the extent
that the perpetrator will not/cannot repeat the offense, as many murderers do
that are released. [a]n ‘eye for an eye.”” (CT 4321.) As to Question 12, Ms.
Aligire wrote that she thought that everyone convicted of a murder such as the
one Appellant was charged with should receive the death penalty, regardless
of the evidence regarding penalty, adding that “the operative word
is—convicted—he’s been found guilty of 1* degree murder with special
circumstances. What more needs to be said.” (CT 4321.) She felt the death
penalty appropriate for “a repeat offender, serial murderer” and for abduction
and sexual assault or exploitation of children.” (CT 4322.) This prospective
juror, in response to Question 22, wrote that she believed in the adage “an eye
for an eye,” adding that “you take a life, unless in self-defense, you show a

total disregard for a human being, you should forfeit your life for the one you

> As this prospective juror’s first name appears in the Reporter’s
Transcript as “Mamie” and in her questionnaire as “Mami,” the latter will
be used.
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took.” (CT 4323.) Ms. Aligire also expressed reservations about Question 28,
which asked her to accept the Court’s representation that a sentence of life
without the possibility of parole meant exactly that, because “I would expect
reassurances from the court that in no instance would this sentence be
overturned.” (CT 4325.)

Despite these disqualifying answers, the Court continued with its
pattern of leading the prospective juror through leading questions that strongly
suggested the correct answers, providing a pretext for a denial of the defense’s
challenge for cause. As in the other cases, the questioning also had the effect
of masking the prospective juror’s biases in the changed answers the Court
was virtually putting into her mouth.

The Court initially read her answers to questions 12 and 13, and then
explained the phases of the trial. (CT 1044-1046.) This led into a series of
leading questions which had the effect of having her completely change her
answers:

THE COURT: You understand that it would be your duty as a juror at

that point to weigh the evidence in aggravation against those in

mitigation in deciding whether in your mind under the circumstances
the one outweighs the other, and if so, what penalty is appropriate?

MS. ALIGIRE: Um-hmm.

THE COURT: You understand that?

MS. ALIGIRE: Yes.
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THE COURT: Okay. Is there any feeling in your mind right now that
if you found the defendant guilty of the special circumstances true that
you would automatically vote for the death penalty without considering
the evidence in aggravation and mitigation?

MS. ALIGIRE: I would consider it.

THE COURT: You would consider it. Okay.

If you found that in your own mind that the evidence in mitigation
outweighed that evidence in aggravation, would you have any hesitancy
to vote for life without possibility of parole?

MS. ALIGIRE: It would be difficult for me, to be perfectly honest.
THE COURT: Okay. That’s because you tend to think that death
penalty would be more appropriate for the circumstances as you know
them in this case?

MS. ALIGIRE: (Nods head.)

THE COURT: What you know about it or what is your—what is it
you’re saying?

MS. ALIGIRE: If the evidence showed that the defendant were guilty
of the crime—

THE COURT: Right.

MS. ALIGIRE: Of murder with special circumstances.

THE COURT: Right. Which is that it was done during a robbery.
MS. ALIGIRE: Yes. ThanIwould feel that probably the death penalty
would be most appropriate, but I would be willing to consider any

mitigating information that was submitted.
(RT 1047-1048.)

THE COURT: Okay. You indicated that in answer to question 15 you
said, “Do you feel the death penalty should be mandatory for any
particular type of crime?”
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You said, “A repeat offender, serial murderer.”
Does that mean someone who has killed more than once, is that what
you’re talking about?

MS. ALIGIRE: Yes.

THE COURT: Okay. And when you say “mandatory” there, you mean
that if he—if—did you mean that if he’s found done that (sic) more than
once he should automatically receive the death penalty?

MS. ALIGIRE: Yes. I could say death penalty.

THE COURT: On the other hand, but do you feel it should be
mandatory in those circumstances, or do you feel that there’s room for

life without possibility of parole in under (sic) these circumstances?

MS. ALIGIRE: Depending on the information that’s provided. You’re
asking us to look at any kind of mitigating evidence so—

THE COURT: Right. And aggravating information.

MS. ALIGIRE: Um-hmm. So I think it would weigh on that but—

THE COURT: Okay.

MS. ALIGIRE: But like I said, I tend to probably go more for the death

penalty in those circumstances.

(RT 1049-1050.)

Next, even after this prospective juror’s answers still indicated, at the
very least, some reluctance to even consider a life sentence, the Court then
completely walked Ms. Aligire through another troublesome and disqualifying
answer:

THE COURT: With respect to question 28, you said, “If you’re selected

as a juror in the case if the jury got to a penalty phase, would you agree
to accept the court’s representation that life without the possibility of
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parole means exactly that, that the sentence would be life without the
possibility of parole?”

And you said, “I would accept reassurances from the court that in no
instance would this sentence be overturned.”

I can tell you right—well, sentence be overruled. I can tell you right
now that there are only two sentences for this crime. One of them is
death, and the other one is death and the other one is life without
possibility of parole. And so when you talk about a sentence being
overturned, that’s not going to happen. There are only one of two
things unless the death penalty were imposed and the appellate
authority overturned that for some reason. But you can’t overturn the
sentence of life without the possibility of parole.

The only thing you can overturn is if the appellate court threw out the
entire case and had to have a retrial.

MS. ALIGIRE: (Nods head.)

THE COURT: That I can’t promise you would not happen. That’s not
within my power to promise you.

MS. ALIGIRE: Um-hmm.

THE COURT: And I—it would have no bearing anyway whether you
found the death penalty or you found life without possibility of parole.

MS. ALIGIRE: (Nods head.)
THE COURT: Right?
MS. ALIGIRE: Thank you for explaining that.

THE COURT: Okay

Having said that and having said that as far as we know since this life
without possibility of parole has been instituted nobody has ever been
paroled and there is no mechanism for the parole, does that answer your
concerns?

MS. ALIGIRE: Um-hmm.
(RT 1050-1051.)
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Based on her questionnaire and her voir dire answers, the defense
challenged this prospective juror for cause. (RT 1053.) The Court denied the
challenge (/d.) even though her answers were so obviously biased against the
defense that the prosecutor joked “I think we found a foremen for Ernie
[Spokes, defense attorney]... This lady.” (RT 1053.) As there were quite a few
potential jurors who were even more pro-death than Ms. Aligire, the
prosecutor’s joke inadvertently shows how biased and pro-death this panel
was.

Appellant was prejudiced as this prospective juror, along with many
others discussed herein, remained in the potential juror panel at the conclusion
of jury selection, thus inhibiting and rendering futile the further exercise of
defense peremptory challenges. Without the Court’s rehabilitative efforts, this

juror would have been subject to a challenge for cause by the defense.

I(r): The Court improperly rehabilitated prospective juror Cleo Parella
by asking her leading and suggestive questions designed to allow her to sit
on Appellant’s jury.

In her juror questionnaire (CT 4859-4885), prospective juror Cleo
Parella gave many “mandatory death” answers that would have caused her to

be subject to a defense challenge for cause. This prospective juror’s answers

were among the most extremely pro-death-biased of the entire panel, yet the
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Court denied the defense’s challenge for cause. Ms. Parella, when asked her
feelings about the death penalty in Question 9, checked the line that indicated
she “would always impose regardless of the evidence” in total disregard of any
mitigating evidence. (CT 4860.) Asked to explain her views on the death
penalty, Ms. Parella wrote “take a life/pay the price.” (CT 4861.)* In a
significantly disqualifying answer to Question 12, which asked whether she
thought someone convicted of a murder with similar circumstances to that
allegedly committed by Appellant should receive the death penalty, Ms. Parella
answered “yes,” adding “non-negotiable.” (CT 4861.) She thought the death
penalty was used too seldom (Question 14) and that it should be mandatory for
first degree murder, or even “victim death because of assault-such as a heart
attack.” (CT 4862.) As to Question 17, she thought the death penalty was
appropriate for any “willful intent, planned” murders, and inappropriate only
when there was “no victim loss of life,” which of course would not be murder.
(CT 4862.) When asked in Question 21 what she would want to know about
the defendant before deciding his penalty, this prospective juror wrote “I
would hope to be considering crime only, and not unfortunate childhood, etc.,”

indicating an unwillingness to consider mitigating evidence. (CT 4863.)

* But had this opinion been reversed, in favor of a life sentence, the
prospective juror would have been excused in short order, as many were.
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Ms. Parella believed in the adage “an eye for an eye,” adding “take a
life, giye your own.” (Question 22) (CT 4863.) She also admitted in the next
question that she could not put “an eye for an eye” out of her mind even
though the Court instructed to do so. (CT 4864.) She was also not willing to
accept the Court’s representation that life without the possibility of parole
meant that the sentence would be exactly that. (Question 28) (CT 4865.) Ms.
Parella stated that the costs of keeping someone in prison for life would be a
consideration for her in deciding the penalty. (Question 29) (CT 4865.)

In another series of disqualifying answers, Ms. Parella stated that if she
found the defendant guilty of first degree murder, her feelings about the death
penalty would not automatically cause her to vote against it, but she “would in
every case automatically vote for the death penalty rather than life in prison
without the possibility of parole.” (Questions 31 and 32)(CT 4866.) Asked
about her feelings about serving on the jury, Ms. Parella wrote “I favor the
death penalty for first degree [murder]. This may not favor the defendant.” (CT
4867.) Additionally, she was “disgusted” at the outcome of the O.J. Simpson
trial. (CT 4882.)

These extreme answers should have mandated that this prospective
juror be excused for cause. Yet, in keeping with the pattern discussed herein,

the Court led Ms. Parella through a series of leading questions aimed at
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“rehabilitation.” The Court first focused on Ms. Parella’s answer that she
would always impose the death penalty regardless of the evidence. After
leading her through a discussion of the phases of the trial and special
circumstances, the court asked her the following questions:
THE COURT: Okay. Understanding that, do you feel that you would
be able to follow the court’s instructions and fairly evaluate the
evidence in favor of the death penalty and against the death penalty and

arrive at a rational decision?

MS. PARELLA: Yes.

THE COURT: Okay. So in your mind then the answer that you
checked initially, that you would always impose the death penalty
regardless of the evidence, is not your answer as you sit there right

now?

MS. PARELLA: Your Honor, I did not have a definition of murder one
with special circumstances when I was filling that out.

THE COURT: Okay. So you didn’t understand?
MS. PARELLA: No. I understand it now.

THE COURT: And understanding the situation now?
MS. PARELLA: Yes.

THE COURT: There’s no hesitation in your mind about your ability to
be fair and impartial in deciding the correct penalty; is that correct?

MS. PARELLA: Right.
(RT 1095.)

Ms. Parella then changed her answer as to keeping the “eye for an eye”

adage out of her mind when deliberating as to sentence. (RT 1098.) She also
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changed her answer as to life without the possibility of parole really meaning
exactly that, in response to more leading questions from the Court. (RT 1097.)

In response to questioning from defense counsel Mr. Spokes, Ms.
Parella was asked about her belief that anyone convicted of a crime such as the
one that Appellant was charged with should receive the death penalty, and her
former written response that this was “nonnegotiable” was “open now.” (RT
1098.) She was then asked about her feelings about sitting on this jury, to
which she had answered that she favored the death penalty which “may not be
favorable to the defendant.” Her voir dire answers indicated that despite the
Court’s attempt to lead her away from her questionnaire answers, she still had
a hard time being fair to Appellant:

MR. SPOKES: If you were the defendant in this case, would you feel
comfortable with a juror with your mind set sitting on the jury?

MS. PARELLA: No.

MR. SPOKES: You wouldn’t?

MS. PARELLA: I would not feel it was fair to put someone with my
mind set on the death penalty on this type of jury because of that

reasorn.

MR. SPOKES: So as you sit there now in your mind you do not believe
that you would be a fair and impartial juror in this case; is that correct?

MS. PARELLA: With the judge’s definitions I would have an open
mind.

MR. SPOKES: Okay. Well, if you were the defendant would you want
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someone with your mind set sitting on your jury?

MS. PARELLA: It’s arisk. I don’t know how he woulid feel about it.
(RT 1099.)

As aresult of the Court’s leading and suggestive questions, Ms. Parella
then indicated that she would have an open mind (RT 1099), changed her
answer about the cost of imprisonment influencing her verdict (RT 1100) and
very reluctantly agreed that she would consider aspects of the defendant’s life
and alcohol and drug addiction as mitigating ("It would depend on the
parameters of the court instructions. If they would allow it, I would have to
allow 1t”) (RT 1101.) This prospective juror also knew people in the district
attorney’s office and had worked there for two months just a few months
before the trial. (RT 1102.)

Ms. Parella had in the most unambiguous terms given the Court a
reason to exclude her for cause: her own frank admission that it would not be
fair to the defendant if she sat on his jury. Despite this, the Court denied the
defense challenge “based on the answers here in court. The juror has assured
the court that she can follow the court’s instructions and did not fully
understand the original answers given.” (RT 1102.)

The disparate treatment given pro-and-anti-death penalty prospective
jurors is clearly shown here. An anti-death-penalty individual who admitted

they should not be on the jury because of their beliefs would not have been

-153-



afforded the treatment given to Ms. Parella or the others discussed herein.

Appellant was prejudiced as this prospective juror, along with many
others discussed herein, remained in the potential juror panel at the conclusion
of jury selection, thus inhibiting and rendering futile the further exercise of
defense peremptory challenges. Without the Court’s rehabilitative efforts,
achieved through leading and suggestive questioning that left no doubt as to
what answer was being sought, this juror would have been subject to a
challenge for cause by the defense.

I(s): The Courtimproperly rehabilitated juror C. H., who served on Mr.
Whalen’s jury.

Juror C. H. also had several pro-death answers in her juror
questionnaire and was a declared c