


[O'Malley] case." (34 RT 7282.) It was his belief that it was someone connected with the

Freedom Riders. (34 RT 7271.) Immendorf Investigations reported the threats to the

district attorney. (34 RT 7283.)

On the state's motion, however, the trial court excluded the threat evidence. (33

RT 7164.) According to the trial court "there is no relevancy as to this testimony as it

relates to this case. . . ." (33 RT 7286.)

As more fully discussed below, the exclusion of the threat evidence was improper.

Mr. O'Malley's defense in this case was that third parties (Connie Ramos and Rex

Sheffield) committed all three murders and that Mr. O'Malley was being framed for the

murders. Evidence that a third party threatened to harm Mr. O'Malley's defense

investigator if he continued working on the case directly corroborated this defense.

Because the trial court's ruling prevented the jury from considering evidence directly on

this critical issue, the ruling violated Mr. O'Malley's federal and state constitutional rights

to present a defense and to a fair trial. Reversal is required.
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B. Because Mr. O'Malley's Defense Was That A Third Party Committed The 

Homicides, The Trial Court's Exclusion Of Testimony That A Third Party  

Threatened To Harm Mr. O'Malley's Investigator If He Continued To Work 

On Mr. O'Malley's Case Violated O'Malley's Rights To Present A Defense  

And A Fair Trial.

The Fifth Amendment provides that no person may be deprived of liberty without

"due process of law." Under this constitutional guarantee, while a defendant is not

entitled to a perfect trial, he is entitled to a fair one. (Estes v. Texas (1965) 381 U.S. 532.)

In gauging the fairness of a trial, "few rights are more fundamental than that of an accused

to present witnesses in his own defense." (Chambers v. Mississippi (1973) 410 U.S. 284,

302.) Thus, the right to present evidence "has long been recognized as essential to due

process." (Id. at p. 294.)

The Sixth Amendment provides that defendants in criminal cases shall "have

compulsory process for obtaining witnesses in his favor . . ." The Sixth Amendment

requires "at a minimum that criminal defendants have . . . the right to put before the jury

evidence that might influence the determination of guilt." (Pennsylvania v. Ritchie (1987)

480 U.S. 39, 56.)

Applying this well established authority, the Supreme Court has repeatedly made

clear that the erroneous exclusion of a defendant's evidence may violate the defendant's
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Fifth Amendment right to a fair trial as well as his Sixth Amendment right to present a

defense. (See, e.g., Davis v. Alaska (1974) 415 U.S. 308, 319-320; Washington v. Texas

(1967) 388 U.S. 14, 19, 23; Chambers v. Mississippi, 410 U.S. at p. 302.) As the Ninth

Circuit has recently noted in granting habeas relief to a California defendant based on a

trial court's exclusion of evidence, "Nile Supreme Court has made clear that the erroneous

exclusion of critical, corroborative defense evidence may violate both the Fifth

Amendment due process right to a fair trial and the Sixth Amendment right to present a

defense." (Depetris v. Kuykendall  (9th Cir. 2001) 239 F.3d 1057, 1062.)

The Supreme Court has applied these very principles to a trial court's exclusion of

evidence which corroborates a central defense presented to the jury. (See Crane v.

Kentucky  (1986) 476 U.S. 683.) There, after defendant was arrested for murder, he was

interrogated by police. Ultimately, defendant confessed. At trial, defendant denied

complicity in the murder. Central to this defense was his argument that the confession he

gave to police was unreliable and should not be believed. Defendant offered evidence

about the circumstances of the interrogation which called into question the credibility of

some of the incriminating statements defendant had made during the interrogation. (476

U.S. at p. 684.) The trial court excluded the testimony.

On appeal, the Supreme Court reversed, observing first that the Constitution, via
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either the Due Process Clause of the Fourteenth Amendment or the Compulsory Process or

Confrontation clauses of the Sixth Amendment, guarantees criminal defendants "a

meaningful opportunity to present a complete defense." (Id. at p. 690, quoting California

v. Trombetta (1984) 467 U.S. 479, 485.) "That opportunity would be an empty one if the

State were permitted to exclude competent, reliable evidence bearing on the credibility of

a confession when such evidence is central to the defendant's claim of innocence." (Id.)

Unless there is a valid state justification, the exclusion of this exculpatory evidence

"deprives a defendant of the basic right to have the prosecutor's case encounter and

'survive the crucible of meaningful adversarial testing." (Id. at pp. 690-691 [citations

omitted].)

Applying these principles to the case before it, the Court held that the evidence

which gave context to defendant's confession could not be excluded consistent with the

Constitution. (Id. at p. 691.) This was especially true where a central theme of the defense

case was that defendant's earlier admissions of guilt should not be believed. (Id.)

Not surprisingly, courts throughout the country have followed the principles

expressed in Chambers and Washington, and applied in Crane, holding that a trial court's

exclusion of critical evidence which corroborates a defense presented to the fact finder is

unconstitutional. (See, e.g., Lyons  v. Johnson (2d Cir. 1996) 99 F.3d 499 [exclusion of
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evidence violated Due Process where it would have corroborated a theory of

defense presented to the fact finder through the testimony of other witnesses]; Dey v.

Scully  (E.D.N.Y.  1997) 952 F.Supp. 957 [same]. Cf Franklin v. Henry (9
th 

Cir. 1997) 122

F.3d 1270, 1273 [where a defendant's culpability hinges on the testimony of a prosecution

witness, the erroneous exclusion of evidence bearing on the credibility of that witness

violates the Constitution]; Justice v. Hoke (2d. Cir. 1996) 90 F.3d 43, 47-49 [same];

Franklin v. Duncan (N.D.Cal. 1995) 884 F.Supp. 1435, 1455 [same].

The constitutional principle applied in Crane, and followed throughout the country

since, controls this case. Here, the theory of defense was that Mr. O'Malley was innocent

and that third parties committed all three murders. (54 RT 11161-11241.) Moreover,

someone (possibly the third party killer or someone acting on the killer's behalf) wanted to

frame Mr. O'Malley. (54 RT 11214, 11221-22.) Consistent with the defense theory, trial

counsel presented third-party culpability evidence. (32 RT 6901-6902; 33 RT 6994, 7016,

7022; 39 RT 8168-8169; 8226-8227, 8239; 40 RT 8403-8405, 8572-8580; 49 RT 10142,

10150-10154.) Also consistent with the defense theory, Mr. O'Malley testified that he

believed someone from the Freedom Riders was trying to frame him for the murders. (45

RI 9380-9381; 49 RI 10055; 50 RT 10358-10359.)

Yet, just as in Crane, the trial court here prevented Mr. O'Malley from introducing
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critical evidence on this very issue. The trial court excluded testimony from Ms. Garey

and Mr. Furlan that (1) a third party threatened Mr. Furlan because of his investigation on

Mr. O'Malley's behalf and (2) the threat occurred after interviewing members of the

Freedom Riders motorcycle club. Mr. O'Malley was entitled to introduce witness

testimony that directly supported the theory of defense. Here, Mr. O'Malley's evidence

was directly relevant to show that a third party was trying to intimidate Mr. O'Malley's

defense team and hinder his defense. The trial court erred in excluding this evidence;

because that evidence was critical, the exclusion not only violated state law, but the Fifth

and Sixth Amendments as well.2°

C. Because Mr. O'Malley's Sole Defense At Trial Was That A Third Party  

Committed The Charged Murders, The Trial Court's Erroneous Exclusion 

Of Testimony Directly Supporting The Defense Presented Warrants  

Reversal.

To the extent the trial court's exclusion of the threat evidence violated Mr.

O'Malley's rights under state law, reversal would be required if there is reasonable

probability that the error affected the outcome of Mr. O'Malley's trial. (See People v.

20 For many of the same reasons, the trial court's exclusion of the threat  

evidence violated state law as well. Article I, section 28(d) of the California Constitution  

provides that "relevant evidence shall not be excluded in any criminal proceeding." Here,  

the defense theory was that a third party committed the murders. The threat evidence was 

directly relevant to show that a third party did not want Mr. O'Malley to prove his 

innocence by possibly presenting third-party culpability evidence. Therefore, the trial  

court's exclusion of this evidence violated state law.
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Watson (1956) 46 Ca1.2d 818.) Of course, because the trial court's exclusion of this

evidence violated Mr. O'Malley's Fifth, Sixth and Fourteenth Amendment rights as well,

it is subject to the more rigorous Chapman standard of prejudice, requiring the state to

prove the error harmless beyond a reasonable doubt. (See Chapman v. California (1967)

386 U.S. 18, 24.) Ultimately, however, there is no need to perform separate analysis under

state and federal law; even if this Court were to apply the Watson standard of prejudice

reversal would still be required on the facts of this case.

As previously explained, and with respect to the German homicide, the critical

disputed issue in this case was whether Mr. O'Malley was the killer. With respect to the

Parr and Robertson homicides, the critical disputed issue was whether Mr. O'Malley

participated in the murders. According to the defense theory, Mr. O'Malley was in no way

involved in the German homicide and was not the killer in the Parr and Robertson

homicides. (54 RT 11161-11241.) Instead, Mr. O'Malley presented evidence to show that

Connie Ramos may have killed Ms. German and that Rex Sheffield killed Parr and

Robertson without O'Malley's foreknowledge or assistance. (32 RT 6901-6902; 33 RI

6994, 7016, 7022; 39 RT 8168-8169; 8226-8227, 8239; 40 RT 8403-8405, 8572-8580; 49

RT 10142, 10150-10154.) Moreover, Mr. O'Malley testified that he was afraid of the

Freedom Riders and believed they were trying to trying to frame him for the murders. (45

RI 9380-9381; 49 RT 10055; 50 RI 10358-10359.) He had even left California because
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of this belief. (50 RT 10290.) Yet, the trial court's erroneous exclusion of the threat

evidence prevented the defense from presenting critical evidence on this very issue.

Moreover, as the prosecutor hammered home again and again in closing argument,

this was a "credibility contest" between Mr. O'Malley and the state's witnesses. (53 RT

10839, 10891, 10958, 10965, 11033, 11047-48; 54 RT 11098, 11110-11111, 11122,

11253.) The prosecutor urged the jury to reject Mr. O'Malley's testimony that he was

innocent of the charges and was instead being framed. (54 RT 11253, 11109-10.) Thus,

the excluded evidence not only supported the defense theory of the case, it corroborated

Mr. O'Malley's testimony and credibility as well.

Finally, the objective record of jury deliberations show the state will be unable to

prove the error harmless. The jury deliberated for seven days, requesting numerous re-

readings of trial testimony, requesting clarification on the law, and unanimously

acquitting of the count two conspiracy. (25 CT 5553-5555, 5556-5567, 5585.) These

objective factors have long been held to reflect a closely balanced case. (See e.g., People

v. Cardenas (1982) 31 Ca1.3d 897, 907 [twelve-hour deliberation was a "graphic

demonstration of the closeness of this case"]; People v. Rucker (1980) 26 Ca1.3d 368, 391

[nine-hour jury deliberation shows close case]; People v. Woodard (1979) 23 Ca1.3d 329,

341 [six-hour deliberation]; People v. Pearch (1991) 229 Cal.App.3d 1282, 1295 [juror
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questions and requests for readback show a close case]; People v. Thomkins  (1987) 195

Cal.App.3d 244 [request for readback indicates close case]; People v. Epps (1981) 122

Cal.App.3d 691, 698 [refusal to convict on all counts shows close case]; People v.

Williams (1971) 22 Cal.App.3d 34, 40-41 [request for readback shows close case].)
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SPECIAL CIRCUMSTANCE ISSUES

X. THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN INSTRUCTING 

THE JURY THAT IF IT FOUND DEFENDANT WAS AN AIDER AND 

ABETTOR, IT DID NOT HAVE TO FIND AN INTENT TO KILL.

Count four of the information charged Mr. O'Malley with the August 15, 1987

murder of Herbert Parr. (XXIV CT 5395.) This count added a robbery special

circumstance allegation. (XXIV CT 5395.) The prosecutor's theory was that Mr.

O'Malley and Rex Sheffield stabbed and killed Mr. Parr in an attempt to steal his

motorcycle.

In his closing argument, the prosecutor conceded that there was "no evidence to

suggest whether or not Mr. O'Malley did all of the stabbing on his own, whether Mr.

Sheffield did all the stabbing on his own, or whether the two of them, acting in concert,

did all of the stabbing." (53 RT 11108.) Accordingly, as to the substantive charge of

murder, the jury was instructed it could convict Mr. O'Malley of murder by finding (1) he

actually killed Parr during the commission of a robbery (53 RT 10804-10805) or (2) he

aided the robbery during which Parr was killed. (53 RT 10807-10808.)

As noted, Mr. O'Malley was also charged with a robbery special circumstance in
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connection with this count. (XXIV CT 5395.) Pursuant to People v. Anderson (1987) 43

Ca1.3d 1104, 1139 a robbery special circumstance may not be found true as to an

accomplice (as opposed to an actual killer) unless the jury finds defendant acted with an

intent to kill. Recognizing the possibility that jurors would find Mr. O'Malley was not the

actual killer, the trial court explained to the jury when it was required to find an intent to

kill. The trial court instructed the jury that it needed to find an intent to kill in order to

find true the robbery special circumstance if it was "unable to decide" whether Mr.

O'Malley was the actual killer or an aider and abettor:

"If you find beyond a reasonable doubt that the defendant in count[] four . . .
was either the actual killer or an aider and abettor, but you are unable to  

decide which, then you must also find beyond a reasonable doubt that the  

defendant with intent to kill participated as a co-conspirator with or aided  

and abetted an actor in the commission of the murder in the first degree, in 

order to find the special circumstance to be true." (53 RT 10809.)

This instruction was improper. By specifically telling the jury it needed to find an

intent to kill only if it was "unable to decide" whether Mr. O'Malley was the actual killer

or an aider and abettor, the court plainly implied that no such intent finding was required if

the jury could decide the question and found Mr. O'Malley was an accomplice. (See

People v. Vann, supra, 12 Ca1.3d at 226-227; People v. Castillo, supra, 16 Ca1.4th at p.

1020 [conc. opn. of Brown, J.]; People v. Dewberry, supra, 51 Ca1.2d at p. 557; People v.

Crawford, supra, 58 Cal.App.4th at pp. 824-825; People v. Salas, supra, 58 Cal.App.3d at
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pp. 474-475.) At the very least, there is a "reasonable likelihood the jury was confused

and misconstrued or misapplied" the instruction in this way. (People v. Harrison (2005)

35 Ca1.4th 208, 252, citing People v. Clair (1992) 2 Ca1.4th 629, 662-663.)

Such an inference plainly violated state law; as noted above, this Court has long

made clear that an accomplice may not be convicted of a robbery special circumstance

absent an intent to kill. (See, e.g., People v. Anderson, supra, 43 Ca1.3d at p. 1139.)

Moreover, the failure to properly instruct on an element of the special circumstance

allegation also violated Mr. O'Malley's rights to due process, and a reliable jury trial under

the Fifth, Sixth, Eighth and Fourteenth Amendments and requires application of the

Chapman standard of prejudice requiring reversal unless the state can prove the error

harmless beyond a reasonable doubt. (See, e.g., People v. Carter (2005) 36 Ca1.4th 1114,

1187; People v. Osband (1996) 13 Ca1.4th 622, 681. See generally Ring v. Arizona (2002)

536 U.S. 584 [Sixth Amendment applies to special circumstance allegations].)

The state will be unable to prove the error harmless here. As an initial matter, there

was plainly insufficient evidence to establish that Mr. O'Malley was the actual killer in the

Parr homicide. Indeed, the prosecutor himself conceded this very point. (53 RT 11108.)

It is also worth noting that in contrast to the murder allegations of counts one and six, the

prosecutor did not allege any personal weapon use allegations in connection with this
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count which could have served as a basis to conclude the jury relied on an actual killer

theory. ( Compare XXIV CT 5393 and 5396 with XXIV CT 5395.) Moreover, Mr.

O'Malley specifically contested the intent to kill element -- testifying that he had nothing

to do with Parr's stabbing -- and raised more than sufficient evidence to support his

position. (40 RT 8405-8407; Neder v. United States (1999) 527 U.S. I, II [instructional

error not harmless where the factual question posed by the instruction was contested and

the defendant presented sufficient evidence to support a finding in his favor.].) On this

record, the state will be unable to establish beyond a reasonable doubt that the court's

erroneous instruction did not contribute to the special circumstance verdict.
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XI. BECAUSE THE ROBBERY SPECIAL CIRCUMSTANCE IN THIS CASE 

PERMITTED THE JURY TO IMPOSE DEATH FOR AN ACCIDENTAL OR 

UNFORESEEABLE KILLING, THE DEATH PENALTY IS 

UNCONSTITUTIONAL.

The jury found true three distinct special circumstance allegations which made Mr.

O'Malley death eligible in this case. In light of the guilty verdicts in connection with the

murder charges in counts one, four and six, the jury found true a multiple murder special

circumstance allegation. (XXV CT 5585.) In connection with the count one charge, the

jury found true a financial-gain special. (XXV CT 5585.) And in connection with the

count four murder, the jury found true a robbery special circumstance allegation. (XXV

CT 5585.)

As discussed in Arguments V, VI and VII, supra, the murder conviction in count

six (the conviction for murder of Michael Robertson) must be overturned. The trial

court's uncharged offense instructions permitted the jury to rely on uncharged acts, proven

only by a preponderance of the evidence, to find a conspiracy and convict of the count six

murder. (Argument VII, supra, at 141-151.) In addition, the court provided a natural and

probable consequence theory of first degree murder as to count six without instructing at

all on a predicate offense. (Argument VI, supra, at 136-140.) And the trial court gave an

instruction which eviscerated the main defense to testimony from Brandi Hohman,

characterized by the prosecutor himself as the "chief witness'  

.  against Mr. O'Malley.
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(Argument V, supra, at 123-135.) For any combination of these reasons, the murder

conviction in count six must be reversed.

So too, for the reasons discussed in Arguments V and XVIII above, must the count

one murder conviction (the conviction for murder of Sharley Ann German) be reversed.

The trial court's instructional error as to Brandi Hohman infected this count as well.

(Argument V, supra, at 123-135.) In addition, as discussed more fully below, the trial

court improperly refused to grant a new trial as to this count based on evidence which

defense counsel discovered after trial. (Argument XVIII, supra, at 270-282.) For any

combination of these reasons, the murder conviction in count one must be reversed and,

with it, the financial gain special circumstance finding.

If the count one and count six murders are reversed, the only remaining murder

conviction would be the count four charge (relating to Herbert Parr). In that situation,

neither the multiple murder special circumstance allegation nor the financial gain special

circumstance would be left to support the death sentence. Instead, the only special

circumstance remaining to render Mr. O'Malley death eligible would be the robbery

special circumstance attached to the count four murder conviction.

Of course, as discussed above, there are several reasons to reverse the count four
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robbery and robbery special circumstance conviction as well. (See e.g. Arguments IV, V,

IX.) But even putting these aside, under the facts of this case, a death eligibility finding

based solely on the robbery special circumstance would be unconstitutional.

As discussed more fully below, where a defendant is the actual killer in a felony-

murder case, California law does not require the state to prove any culpable mental state at

all in order to render the defendant death-eligible under the state's felony-murder special

circumstance allegations. To the contrary, under California law a felony-murder defendant

is death-eligible even if the killing is accidental or unforeseeable. Pursuant to authority

from the United States Supreme Court, and courts throughout the country, this is

unconstitutional. To the extent the death eligibility finding in this case is premised on the

robbery felony-murder special circumstance allegation, it must be reversed.

A. Under California Law, A Defendant Can Be Convicted Of First-Degree  

Felony Murder, And Found Death-Eligible Under California's Felony -
Murder Special Circumstance Allegations, If The Killing Is Negligent,  

Accidental Or Even Wholly Unforeseeable.

Under California law, the state cannot generally obtain a first degree murder

conviction without proving that the defendant both premeditated and had the subjective

mental state of malice. However, in the case of a killing committed during a robbery or

any other felony listed in Penal Code section 189, the state can convict a defendant of first
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degree felony-murder without proof of any mens rea with regard to the killing.

California's first degree felony-murder rule "includes not only [premeditated murders], but

also a variety of unintended homicides resulting from reckless behavior, or ordinary

negligence, or pure accident; it embraces both calculated conduct and acts committed in

panic or rage, or under the dominion of mental illness, drugs, or alcohol; and it condemns

alike consequences that are highly probable, conceivably possible, or wholly

unforeseeable." (People v. Dillon (1983) 34 Ca1.3d 441, 477. This rule is reflected in the

standard jury instructions for felony-murder, given in this case. (CALJIC 8.21; XXV CT

5634.)

Under California law, this strict rule of culpability applies not only to the question

of guilt, but to the question of death-eligibility as well. Thus, a defendant who is the

actual killer in a felony-murder is eligible for death even if the state does not prove that the

defendant had any distinct mens rea as to the killing. (See, e.g., People v. Smithy  (1999)

20 Ca1.4th 936 [rejecting defendant's argument that there had to be a finding that actual

killer intended to kill the victim or, at a minimum, acted with reckless indifference to

human life]; People v. Earp (1999) 20 Ca1.4th 826, 905, n.15 [rejecting defendant's

argument that the felony-murder special circumstance could not be applied to one who

killed accidentally]; People v. Musselwhite  (1998) 17 Ca1.4th 1216, 1264 [rejecting the

defendant's argument that to prove a felony-murder special circumstance, the prosecution
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was required to prove malice].) Moreover, as this Court has long made clear, if a

defendant is the actual killer in a felony-murder, he is also death-eligible under the felony-

murder special circumstance. (See People v. Hayes (1990) 52 Ca1.3d 577, 631-32 [the

reach of the special circumstances is as broad as the reach of felony-murder and both apply

to a killing "committed in the perpetration of an enumerated felony if the killing and the

felony 'are parts of one continuous transaction.'"].)

In other words, where the defendant is the actual killer, California's felony-murder

rule permits a jury to find him guilty of murder even if the killing was negligent,

accidental or even wholly unforeseeable. California's felony-murder special

circumstances then permit the jury to go further, and find the defendant eligible for death,

without proof that defendant harbored any culpable mental state as to the murder itself

As Justice Broussard has noted, under the California scheme "a person can be executed for

an accidental or negligent killing." (People v. Anderson (1987) 43 Ca1.3d 1104, 1152

[Broussard, J., dissenting].)

This lack of any mens rea requirement for death eligibility stands in sharp contrast

to the rule applied where the defendant is not the actual killer, but is an aider and abettor.

In that situation, California law is clear that a defendant is not eligible for death unless the

state proves a culpable mental state as to the murder -- either an intent to kill or, at least, a
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reckless indifference to human life. (See, e.g., People v. Anderson, supra, 43 Ca1.3d at p.

1147; Penal Code section 190.2, subdivision (d).)

The question then becomes whether such a broad special circumstance -- rendering

defendants death eligible even where there has been no finding of a culpable mental state

as to the actual killer -- violates the Eighth Amendment. If the murder convictions in

counts one and six -- on which the multiple murder special circumstance is based -- are

reversed, this becomes a critical question. It is to that question Mr. O'Malley now turns.

B. As Applied To An Actual Killer, The Robbery Special Circumstance  

Violates The Eighth Amendment Because It Permits Imposition Of Death  

Without Proof Of Any Culpable Mens Rea As To The Killing.

In a series of cases beginning with Gregg v. Georgia (1976) 428 U.S. 153, the

Supreme Court has recognized that the Eighth Amendment embodies a proportionality

principle, and it has applied that principle to hold the death penalty unconstitutional in two

general circumstances. First, the Court has held death disproportionate for a particular

type of crime. (See Coker v. Georgia (1977) 433 U.S. 584 [death penalty disproportionate

for rape of an adult woman]; Enmund v. Florida (1982) 458 U.S. 782 [death penalty

disproportionate for aider and abettor to felony-murder].) Second, the Court has held

death disproportionate for a particular type of defendant. (See, e.g., Atkins  v. Virginia
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(2002) 536 U.S. 304 [death penalty disproportionate for mentally retarded defendant];

Roper v. Simmons  (2005) 543 U.S. 551 [death penalty disproportionate for defendant

under 18 years old].) In evaluating whether the death penalty is disproportionate for a

particular crime or criminal, the Court has applied a two-part test, asking (1) whether the

death penalty comports with contemporary values and (2) whether it can be said to serve

one or both of two penological purposes, retribution or deterrence of capital crimes by

prospective offenders. (Gregg v. Georgia, supra, 428 U.S. at p. 183.)

The Court first addressed the proportionality of the death penalty for felony-

murders in two cases: Enmund v. Florida, supra, 458 U.S. 782 and Tison v. Arizona

(1987) 481 U.S. 137. In Enmund, the Court held that the Eighth Amendment barred

imposition of the death penalty on an aider and abettor -- the "getaway driver" to an armed

robbery murder -- because he neither took life, attempted to take life, nor intended to take

life. (458 U.S. at pp. 789-793.) In Tison, the Court addressed whether proof of "intent to

kill" was an Eighth Amendment prerequisite for imposition of the death penalty in

connection with an aider and abettor to felony-murder. The Court held that it was not, and

that the Eighth Amendment would be satisfied by proof that such a defendant had acted

with "reckless indifference to human life" and as a "major participant" in the underlying

felony. (481 U.S. at p. 158.)
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Both Tison and Enmund involved felony-murder defendants who were not actual

killers, but only aiders and abettors. The question here is whether Tison established a

minimum mens rea solely for aiders and abettors, or whether it also established a

minimum mens rea requirement also applicable to actual killers. That question was

decided in Hopkins v. Reeves  (1998) 524 U.S. 88.

In Reeves  defendant was the actual killer in a felony-murder. He contended that the

state court had erred in refusing to instruct on lesser offenses which focused on his mental

state: second degree murder and manslaughter. In defending the trial court's refusal to

provide such instructions, the state argued that the lesser offenses were inapplicable

because felony-murder under Nebraska law did not require any culpable mental state as to

the murder itself. In response, defendant relied on Enmund and Tison for the proposition

that because proof of a more culpable mental state was required by the federal

Constitution, the lesser instructions were required. Although Hopkins, involved an actual

killer (as opposed to an aider and abettor), the Supreme Court made quite clear that state

still had to establish that defendant satisfied the minimum mens rea required under

Enmund/Tison  at some point in the case. (524 U.S. at pp. 99-100. See also Graham v.

Collins (1993) 506 U.S. 461, 501 [Stevens, J., concurring][stating that an accidental

homicide (like the one in Furman) may no longer support a death sentence.].)
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Lower federal courts to consider the issue -- both before and after Reeves  -- have

uniformly read Tison to establish a minimum mens rea applicable to all defendants. (See,

e.g., Lear v. Cowan (7th Cir. 2000) 220 F.3d 825, 828; Reeves  v. Hopkins (8th Cir. 1996)

102 F.3d 977, 984-85, rev'd on other grounds, 524 U.S. 88 (1998); Loving  v. Hart

(C.A.A.F.  1998) 47 M.J. 438, 443; Woratzeck  v. Stewart (9th Cir. 1996) 97 F.3d 329 (9th

Cir. 1996); United States v. Cheely (9th Cir. 1994) 36 F.3d 1439. See also State v.

Middlebrooks (Tenn 1992) 840 S.W.2d 317, 345.)

Even if it was not clear from the Supreme Court and lower federal court decisions

that the Eighth Amendment requires a finding of intent to kill or reckless indifference to

human life in order to impose the death penalty, the Court's two-part test for

proportionality would dictate such a conclusion. In Atkins  v. Virginia, supra, the Court

emphasized, that "the clearest and most reliable objective evidence of contemporary values

is the legislation enacted by the country's legislatures." (536 U.S. at p. 312.) An analysis

of legislation in the felony-murder area confirms the unconstitutionality of a scheme that

permits a death sentence for felony-murder without any culpable intent as to the murder

itself.

Of the 38 death penalty states, there are at most 5 states -- California, Florida,

Georgia, Maryland, and Mississippi -- where a defendant may be death-eligible for felony-
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murder simpliciter. That at least 45 states (33 death penalty states and 12 non-death

penalty states) and the federal government' reject felony-murder simpliciter as a basis for

death eligibility reflects an even stronger "current legislative judgment" than the

Court found sufficient in Enmund (41 states and the federal government) and Atkins  (30

states and the federal government).'

Not only is the imposition of the death penalty on one who has killed negligently or

accidentally contrary to evolving standards of decency, it fails to serve either of the

penological purposes -- retribution and deterrence of capital crimes by prospective

offenders -- identified by the Supreme Court. With regard to these purposes, "[u]nless the

death penalty . . . measurably contributes to one or both of these goals, it 'is nothing more

than the purposeless and needless imposition of pain and suffering,' and hence an

unconstitutional punishment." (Enmund v. Arizona, supra, 458 U.S. at pp. 798-799.) With

21 See 18 U.S.C. § 3591(a)(2).

22 One recent discussion of this issue lists eight states including California  

which permit a death sentence for felony-murder simpliciter — California, Florida, 

Georgia, Maryland, Mississippi, Nevada, Montana and North Carolina. S. Shatz and N. 

Rivkind, The California Death Penalty: Requiem for Furman? 72 N.Y.U. Law. Rev. 

1283, 1319 n.201 (1997). But Montana (by statute) and North Carolina (by court  

decision) now require a showing of some mens rea in addition to the felony-murder in 

order to make a defendant death-eligible. (See Mont. Code Ann. §§ 45-5-102(1)(b), 46 -
18-303; State v. Gregory (N.C. 1995) 459 S.E.2d 638, 665.) And the Nevada supreme  

court has recently invalidated felony-murder simpliciter as a basis for death eligibility. 

(McConnell v. State (Nev. 2004) 2004 WL 3001140.) Thus, there are only five state  

(including California) that now permit a death sentence for felony-murder simpliciter.
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respect to retribution, the Court has made clear that retribution must be calibrated to the

defendant's culpability, which in turn depends on his mental state with regard to the crime.

"It is fundamental 'that causing harm intentionally must be punished more severely than

causing the same harm unintentionally." (Ibid. See also Tison v. Arizona, supra, 481 U.S.

at p. 156 [ "the more purposeful is the criminal conduct, the more serious is the offense,

and therefore, the more severely it ought to be punished."].) Plainly, treating negligent and

accidental killers on a par with intentional and recklessly indifferent killers ignores the

wide difference in their level of culpability.

Nor does the death penalty for negligent and accidental killings serve any deterrent

purpose. As the Supreme Court has recognized, "it seems likely that 'capital punishment

can serve as a deterrent only when murder is the result of premeditation and deliberation."

(Enmund v. Arizona, supra, 458 U.S. at pp. 798-99. Accord Atkins  v. Virginia, supra, 536

U.S. at p. 319.) The law simply cannot deter a person from causing a result he never

intended and never himself foresaw.

In short, because imposition of the death penalty for felony-murder simpliciter is

contrary to the judgment of the overwhelming majority of the states, it does not comport

with contemporary values. Because it serves no penological purpose it "is nothing more

than the purposeless and needless imposition of pain and suffering." Here, the felony-
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murder special circumstance instructions given to the jury permitted it to find Mr.

O'Malley death eligible without making any finding at all as to whether he harbored a

culpable mental state as to the killing. Accordingly, the robbery special circumstances is

unconstitutional as applied in this case to make Mr. O'Malley eligible for death. If the

multiple murder and financial gain special circumstances are reversed, the death sentence

cannot stand based on the robbery special circumstance.
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PENALTY PHASE ISSUES

XII. THE TRIAL COURT VIOLATED MR. O'MALLEY'S SIXTH, EIGHTH AND 

FOURTEENTH AMENDMENT RIGHTS WHEN IT FORCED TRIAL 

COUNSEL TO CONTINUE REPRESENTING HIM IN THE PENALTY PHASE 

EVEN THOUGH, BECAUSE OF A STATED CONFLICT, COUNSEL HAD 

INFORMED THE COURT HIS ABILITY TO EFFECTIVELY PRESENT 

MITIGATING EVIDENCE AND ARGUE FOR LIFE WOULD BE ADVERSELY 

EFFECTED.

A.  Introduction.

Jury deliberations in the guilt phase began on August 19, 1991. (XXV CT 5553.)

On the second day of deliberations, defense counsel informed the court he had received a

threat to his wife's life should defendant be convicted. (55 RT 11312-11313.) In light of

the threat, counsel made clear it would be "almost impossible" for him to effectively

represent Mr. O'Malley in the penalty phase should the jury convict. (Sealed RT 8/20/91

at 11314-11315)  

2  ' In a subsequent hearing a week later -- also held before the jury

reached a verdict in the guilt phase -- defense counsel repeated he "had a very serious

problem" in effectively representing O'Malley at any penalty phase. (Sealed RT 8/27/91

23 "Sealed RT" refers to a volume containing transcripts from sealed  

proceedings of April 30, 1991, May 1, 1991, August 19, 1991, August 20, 1991, August 

27, 1991, September 11, 1991 and September 4, 1991. Where Mr. O'Malley cites to a 

sealed transcript, he will include a reference to the date so respondent will know which 

particular sealed transcripts to request.
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at 11329-11330.)

After the jury found O'Malley guilty, counsel moved to withdraw. At a September

11, 1991, in-camera hearing, counsel stated he still could not ethically represent O'Malley.

(Sealed RT 9/11/91 at 11364-11365.) Counsel forthrightly admitted he would have

difficulty "present[ing] mitigating factors to the jury. . . ." (Sealed RT 9/11/91 at 11364-

11365.) He admitted he "would not be able to participate as an effective advocate in

literally arguing that his life be spared to this jury . . . ." (Sealed RT 9/11/91 at 11381.)

To its credit, the trial court performed an inquiry in response to counsel's concerns.

In some detail, the court questioned counsel about (1) whether he believed that O'Malley

himself had anything to do with the threats and (2) what disagreements he had with

O'Malley about tactics during the trial. (Sealed RT 8/27/91 at 11330-11336; Sealed RT

9/11/91 at 11365-11379.) The trial court went on to make findings about how well

prepared counsel was and how he knew the case better than anyone else. (55 RT 11402.)

Unfortunately, however, the court did not make any inquiry at all into whether counsel

would be able to effectively present mitigating evidence and zealously argue that

O'Malley should be given life rather than death. (Sealed RI 8/27/91 at 11327-11338;

Sealed RT 9/11/91 at 11364-11381.)
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Reversal of the death judgment is required. As more fully discussed below, counsel

gave the court notice of a conflict of interest which, in counsel's own view, would prevent

him from acting as a zealous advocate in the penalty phase. As such, the court was

obligated to determine whether the risk presented by the conflict required replacement

counsel. Here, the trial court's inquiry was manifestly inadequate to assess the risk

presented by the potential conflict. Reversal is required.

B.  The Relevant Facts.

As noted above, on the second day of guilt phase deliberations and after O'Malley

had been returned to the jail, defense counsel James Campbell informed the court that he

had received a threat to his wife's life should O'Malley be convicted. (55 RT 11312-

11313.) At an in camera hearing, Campbell explained the threat had come from someone

other than appellant, and had been conveyed to Ms. Calderon, the defense paralegal.

(Sealed RT 8/20/91 at 11314-11315; 55 RT 11399.)

Campbell made clear it was "very unsettling to have someone make that kind of a

statement" and said that "after representing this guy for three years, and going through

living hell, for something like this to be said to me is just beyond belief." (Sealed RT

8/20/91 at 11314, 11316.) Campbell was obviously of two minds about the threat;
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although he said he did not take the threat seriously because he believed it was "more an

emotional statement than anything else," he told the court should the jury find the special

circumstance allegations true, "it would be almost impossible" for him to do anything to

help O'Malley in his penalty trial. (Sealed RT 8/20/91 at 11314-11315.)

Several days later, and while the jury was still in guilt phase deliberations, the court

held another in-camera hearing in O'Malley's absence but with Campbell and Calderon

present. (Sealed RT 8/27/91 at 11327-11338.) They advised the court that on August 19,

after the jury had begun deliberations, Calderon drove appellant's wife, Karen O'Malley,

home. (Sealed RT 8/27/91 at 11327-11328, 11332.) Karen was upset and crying, and she

told Calderon, "if I lose my husband then James [Campbell] is going to lose his wife."

(Sealed RT 8/27/91 at 11332, 11333.) Campbell said that while he believed this

"probably" was not a genuine theat, it was nevertheless something that would cause a

prudent person concern given the nature of appellant's case. (Sealed RT 8/27/91 at

11328.)

Campbell admitted if he determined it was just Karen O'Malley saying something

in frustration or out of emotion, he was willing to dismiss it. (Ibid.) But Campbell

explained he was unable to make such a determination; he did not know whether Karen

was acting on her own, or had discussed this matter with Mr. O'Malley. (Sealed RT
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8/27/91 at 11329.) Campbell said he had no doubt if he asked, Mr. O'Malley would deny

any knowledge of the threat. (Ibid.) Nevertheless, Campbell found it "very unusual" that

since the threat, he had had no contact with appellant, who generally called on a daily

basis. (Sealed RT 8/27/91 at 11330.) Campbell believed this meant appellant and Karen

discussed the threat, and it showed "there's certainly a problem." (Ibid.)

Campbell noted on the morning the threat was made, appellant wanted him to

reopen his closing argument. (Sealed RT 8/27/91 at 11331.) Appellant was "real upset"

over things he believed Campbell missed during closing argument. (Sealed RT 8/27/91 at

11336.) Campbell's understanding was appellant had discussed this with Karen over the

preceding weekend, and the matter "came to a head" shortly before the threat was made

when Campbell told appellant he would not reopen his penalty argument. (Sealed RT

8/27/91 at 11331-11332.) Campbell said although appellant acted in the courtroom as

though he accepted the decision not to reopen, "there's no telling what his real attitude

toward it is. 

-  (Sealed RT 8/27/91 at 11332)24

Campbell explained after representing appellant for three years, he felt they were

very close. (Sealed RT 8/27/91 at 11329.) He therefore found the threat "shocking" and

24 MS. Calderon confirmed that prior to making the threat, Karen O'Malley 

was upset about Campbell's decision not to reopen his closing argument. (Sealed RT 

8/27/91 at 11332-11333.)
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"disturbing," and it presented a "very serious problem" in terms of his continuing on the

case if the jury found the special circumstance allegations true. (Sealed RT 8/27/91 at

11329.) Campbell said he would try to act in a professional manner but believed it would

be "very difficult" for him to dismiss the threat from his mind and continue to act as a

dedicated advocate for appellant. (Sealed RT 8/27/91 at 11330.)

On September 9, 1991, the jury found appellant guilty of the charged murders and

found the three charged special circumstances true. (55 RT 11352-11357; 25 CT 5569-

5585.) The court scheduled the penalty trial to begin the following Monday, September

16. (55 RT 11358-11359.)

On September 11, 1991, Campbell formally moved to withdraw and requested

another in-camera hearing. (55 RT 11362-11363.) At the ensuing hearing, Campbell said

Mr. O'Malley had denied any knowledge of the threat, as Campbell thought he would.

(Sealed RT 9/11/91 at 11364.) Counsel was again somewhat equivocal about the threat;

although he did not necessarily believe it had "substance," he frankly admitted that as a

subjective matter, he (counsel) could not ignore it. (Sealed RI 9/11/91 at 11364, 11365.)

Counsel was not equivocal at all in terms of assessing the impact of the threat on his

ability to represent Mr. O'Malley in the penalty phase:
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"I think that the very fact of it [the threat] being made is something that does  

interfere with the effectiveness of myself in terms of now going forward in 

the penalty phase and literally arguing and advocating for his life."

"I question whether or not. . . [the threat] would take away from my ability 

to present mitigating factors to the jury in the presentation stage of the case  

and then literally at the close of that somewhere stand up and argue for his 

life." (Sealed RT 9/11/91 at 11364-65.)

According to Campbell, "I'm just in a situation where I just feel that deep down inside that

I just don't think this is a case I would be able to proceed on ethically at this point based

on what has occurred. And I don't know any way possible that I could — that I could

remedy that and cure that." (Sealed RT 9/11/91 at 11364-11365.)

The court questioned Campbell about various disagreements he had with appellant

over the course of trial and about appellant's request to reopen the penalty argument, and

Campbell explained his tactical reasons for not requesting to reopen. (Sealed RT 9/11/91

at 11366-11373, 11375-11380.) The prosecutor was then brought into the courtroom and

Campbell repeated his formal request to withdraw. (Sealed RT 9/11/91 at 11381.)

Counsel again expressed his view he could not effectively represent Mr. O'Malley at the

penalty phase:

"[I]t is my opinion that I would not able to present[] evidence on his behalf  

in mitigation of either of the two punishments; in other words, argue for life  

without the possibility of parole versus the death penalty. I certainly would
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not be able to participate as an effective advocate in literally arguing that his 

life be spared to this jury . . . ." (Sealed RT 9/11/91 at 11381.)

The court asked Mr. O'Malley what he wanted, and Mr. O'Malley replied, "I would

like to have him as my attorney still." (Sealed RT 9/11/91 at 11381.) Later that day, and

based on the hearing it had conducted, the court denied counsel's motion to withdraw. As

for counsel himself, the court found he had always been well-prepared on the case and

knew the case "inside and out" there was no one more qualified to argue for appellant's

life than Campbell. (55 RT 11402.) In addition, the court noted counsel's ethical

obligation to do as much as possible for his client and a duty to put his personal feelings

and beliefs aside. (55 RT 11403.) As for the threat, the court found there was no evidence

either it (1) was genuine or (2) could be attributed to appellant. (55 RT 11402-11403.)

Finally, the court found O'Malley still had faith in his lawyer and had made a proper

choice to keep him. (55 RT 11404.)

Of course, at the in-camera hearings, counsel had repeatedly expressed concern as

to his ability to (1) effectively present mitigating evidence on Mr. O'Malley's behalf and

(2) follow up with an effective argument for life as opposed to death. The trial court did

not inquire at all into either area, and the trial court made no findings in either area.
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Because Trial Counsel Had A Conflict Of Interest Which Prevented Him 

From Discharging The Duties Required Of Defense Counsel In A Capital  

Penalty Phase -- Including Presenting Mitigating Evidence And Arguing For 

Life -- Mr. O'Malley Was Deprived Of His Federal And State Rights To 

Effective Assistance Of Counsel.

1.  The federal and state standards for assessing whether there has  

been a conflict of interest.

Under both the federal and state constitutions, a criminal defendant is entitled to

appointment of loyal, conflict-free counsel. (Holloway v. Arkansas (1978) 435 U.S. 475;

Mannhalt v. Reed (9th Cir. 1988) 847 F.2d 576, 579; People v. Bonin (1989) 47 Ca1.3d

808, 833-834.) The right to counsel "contemplates the services of an attorney devoted

solely to the interests of his client," and thus an attorney "free from conflicts of interest."

(Von  Molte v. United States (1948) 332 U.S. 708, 725; United States v. Hurt (D.C. Cir.

1976) 543 F.2d 162, 165-166; People v. Bonin, supra, 47 Ca1.3d at p. 834.) In the absence

of a knowing and intelligent waiver, the existence of an actual conflict of interest that

undermines the loyalty and performance of counsel violates both the federal and state

constitutions. (  Wood  

y . Georgia (1981) 450 U.S. 261, 272; Holloway v. Arkansas, supra,

435 U.S. 475; People v. Mroczko  (1983) 35 Ca1.3d 86, 103-105.)

Thus, under both state and federal law, to obtain relief because of a conflict of

interest, a defendant must first establish there was an actual conflict. Although a conflict
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frequently arises in a multiple or dual representation context, a conflict of interest can arise

"in a variety of situations." (Osbourne v. Shillinger (10th Cir. 1988) 861 F.2d 612, 624.)

A conflict occurs "whenever counsel is so situated that the caliber of his services may be

substantially diluted." (People v. Hardy (1992) 2 Ca1.4th 86, 136; United States v. Hurt,

supra, 543 F.2d at p. 166.) Conflicts "embrace all situations in which an attorney's loyalty

to, or efforts on behalf of, a client are threatened by his responsibilities to another client or

a third person or by his own interests." (People v. Cox (1991) 53 Ca1.3d 618, 653,

quoting People v. Bonin, supra, 47 Ca1.3d at p. 835. See Campbell v. Rice (9th Cir. 2001)

265 F.3d 878, 883.) The effect of a conflict includes not just what counsel does, but what

counsel refrains from doing. (Holloway v. Arkansas, supra, 435 U.S. at p. 490; People v.

Easley, supra, 46 Ca1.3d at p. 725.) As one court has noted, conflicts can induce "subtle

restraints" difficult to "pinpoint or define." (  United States v. Hurt, supra, 543 F.2d at p.

168.)

Because of the varied, subjective and sometimes subtle nature of conflicts of

interest, "trial courts necessarily rely in large measure upon the good faith and good

judgment of defense counsel" in determining whether a conflict exists. (Cuyler v.

Sullivan, supra, 446 U.S. at p. 347.) As the Supreme Court has observed, it is trial counsel

who "is in the best position professionally and ethically to determine when a conflict of

interest exists or will probably develop in the course of a trial." (Holloway v. Arkansas,
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supra, 435 U.S. at p. 485.)

Not surprisingly, this Court has reached the same conclusion. (People v. Hardy,

supra, 2 Ca1.4th at p. 137.) So too have other California courts. "Regardless of how

others might react, only the trial lawyer can realistically appraise whether the conflict may

have an impact on the quality of the representation or whether counsel's self-interest might

stand in the way." (Aceves  v. Superior Court (1996) 51 Cal.App.4th 584, 594. Accord

United States v. Hurt, supra, 543 F.2d at pp. 164 and n.7 [defense counsel asked to be

relieved because of conflict]; Smith  v. Lockhart (8th Cir. 1991) 923 F.2d 1314, 1321

[defense lawyer expressed misgivings about continuing his representation].)

Once a conflict has been established, the question becomes one of remedy. The

standard for obtaining relief under the Sixth Amendment based upon a conflict of interest

depends on whether defendant objected to the conflict at trial. Where a defendant objects,

and the trial court improperly requires the continuation of conflicted representation,

reversal is automatic. (Holloway v. Arkansas, supra, 435 U.S. at p. 488; People v. Clark

(1993) 5 Ca1.4th 950, 995.) Where the defendant does not object at trial, he must show

"that an actual conflict of interest adversely affected his lawyer's performance." (Clark, 5

Cal .4th at pp. 995-966.)
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The standard for obtaining relief under the California Constitution is more

favorable to the defendant. (People v. Clark, supra, 5 Ca1.4th at p. 995; People v.

Mroczko.  supra, 35 Ca1.3d at pp.104-105.) Under California law, reversal is required "if

the record supports 'informed speculation' that appellant's right to effective representation

was prejudicially affected." (People v. Mroczko,  supra. 35 Ca1.3d at p. 104-105; accord

People v. Cox, supra, 53 Ca1.3d at p. 654.)

In this case, it does not matter which of these standards is applied. Under either

standard, reversal is required.

2.  There was a conflict of interest within the meaning of the Sixth and  

Fourteenth Amendments.

The first question to be resolved is whether a conflict existed in this case. As noted

above, a conflict occurs when "an attorney's loyalty to, or efforts on behalf of, a client are

threatened by his responsibilities to another client or a third person or by his own

interests." (People v. Cox, supra, 53 Ca1.3d at p. 653.) As also noted above, the starting

point for this analysis is what defense counsel himself told the court.

All courts to have addressed this question have made clear that as an officer of the

court, defense counsel is plainly in the best position to evaluate whether a disabling
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conflict exists. "[O]nly the trial lawyer can realistically appraise whether the conflict may

have an impact on the quality of the representation or whether counsel's self-interest might

stand in the way." (Aceves  v. Superior Court, supra, 51 Cal.App.4th at p. 594.)

Here, Mr. Campbell made clear the threat to his wife's life would adversely impact

both his ability to effectively present mitigating evidence, and his ability to argue for life

rather than death. Given that these are critical roles played by defense counsel at the

sentencing phase of a capital trial, it seems clear that a conflict of interest existed.

To be sure, the trial court in this case did not simply ignore defense counsel's stated

conflict. Nor could it have; when a trial court knows of the possibility of a conflict of

interest on the part of defense counsel, it is required to inquire into the matter. (  Wood v.

Georgia, supra, 450 U.S. at p. 272.) The trial court is obligated (1) to conduct an adequate

inquiry and (2) to act in response to what it learns. (Id. at pp. 272-273; Holloway v.

Arkansas, supra, 435 U.S. at p. 484; People v. Bonin, supra, 47 Ca1.3d at p. 836.) The

court's obligation to inquire increases where serious crimes are charged: In discharging

its duty, [a trial court] must act 'with a caution increasing in degree as the offenses dealt

with increase in gravity." (Bonin, 47 Ca1.3d at p. 837, quoting Glasser v. United States,

supra, 315 U.S. at p. 71.)
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The purpose of the trial court's inquiry is to "ascertain whether the risk [of

conflicted counsel is] too remote to warrant [new] counsel." (Holloway, supra, 435 U.S.

at p. 484.) Accordingly, the inquiry must be both "searching" and "targeted at the conflict

issue." (Selsor v. Kaiser (10th Cir. 1996) 81 F.3d 1492, 1501) Absent a "convincing

showing that counsel's protestations. . . are groundless," the trial court must appoint new

counsel. (Ibid.; Holloway v. Arkansas, supra, 435 U.S. at p. 484.) Where the trial judge

fails to make an adequate inquiry, prejudice is presumed and reversal of the defendant's

conviction is automatic. (Mickens  v. Taylor (2004) 535 U.S. 162, 167, 173. Accord id. at

p. 187 n.11 (Stevens, J., dissenting); Holloway v. Arkansas, supra, 435 U.S. at pp. 488-

490; People v. Clark, 5 Ca1.4th at p. 994 ["Where a trial court requires the continuation of

conflicted representation over a timely objection, reversal is automatic."]; Atley  v. Ault

(8th Cir. 1999) 191 F.3d 865, 870 [prejudice presumed and reversal automatic under

Holloway where the trial court fails to adequately inquire into a possible conflict].) As the

Supreme Court noted in Mickens,  a conflict which counsel tried to avoid by timely

objection "undermine[s] the adversarial process" and "creates an automatic reversal."

(Mickens  v. Taylor, supra, 535 U.S. at p. 167.)

Here, the trial court failed to make a "searching" inquiry which was "targeted" at

the risks of allowing Mr. Campbell to continue as counsel. Indeed, it made no inquiry at

all in this area.
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In this regard, counsel alerted the court in general terms to the impact of requiring

him to continue as counsel. Counsel explained "it would be almost impossible" for him to

effectively represent Mr. O'Malley at the penalty phase. (Sealed RT 8/20/91 at 11314-

11315.) The threats presented a "very serious problem" in terms of continuing on the case.

(Sealed RT 8/27/91 at 11329.) He admitted that because of the threat, it would be "very

difficult" for him to act as a dedicated advocate for appellant. (Sealed RT 8/27/91 at

11330.) Counsel did his best to explain his feelings to the court:

"I'm just in a situation where I just feel that deep down inside that I just 

don't think this is a case I would be able to proceed on ethically at this point 

based on what has occurred. And I don't know any way possible that I could 

— that I could remedy that and cure that." (Sealed RT 8/27/91 at 11364 -
11365.)

But counsel went further than these general comments in describing the impact of

the threat on his ability to represent Mr. O'Malley. Indeed, counsel specifically alerted the

court to the precise risks of requiring him to continue. Mr. Campbell made clear

repeatedly because of the threat to his wife's life, he would have trouble effectively

presenting mitigating evidence on Mr. O'Malley's behalf and arguing for life:

"I think that the very fact of it [the threat] being made is something that does  

interfere with the effectiveness of myself in terms of now going forward in 

the penalty phase and literally arguing and advocating for his life." (Sealed  

RT 9/11/91 at 11364-65.)

204



"I question whether or not. . . [the threat] would take away from my ability 

to present mitigating factors to the jury in the presentation stage of the case  

and then literally at the close of that somewhere stand up and argue for his 

life ." (Sealed RT 9/11/91 at 11364-65.)

"[lit is my opinion that I would not able to present[] evidence on his behalf  

in mitigation of either of the two punishments; in other words, argue for life  

without the possibility of parole versus the death penalty. I certainly would 

not be able to participate as an effective advocate in literally arguing that his 

life be spared to this jury. .. . ." (Sealed RT 9/11/91 at 11381.)

In response to these specific concerns, the trial court questioned counsel about (1)

whether he believed appellant had anything to do with the threat and (2) what

disagreements he had with appellant over tactical decisions made during the course of

trial. (Sealed RT 8/27/91 at 11330-11336; Sealed RT 9/11/91 at 11365-11379.) The court

also questioned paralegal Calderon about Karen O'Malley's state of mind at the time she

made the threat. (Sealed RT 8/27/91 at 11332-11333.)

The court did not ask a single question about whether counsel could (or would)

effectively present mitigating evidence on defendant's behalf. (Sealed RT 8/27/91 at

11327-11338; Sealed RT 9/11/91 at 11364-11381.) It did not ask a single question about

his mitigation investigation. (Sealed RT 8/27/91 at 11327-11338; Sealed RT 9/11/91 at

11364-11381.) It did not ask a single question as to whether counsel could (or would)

present a zealous argument for life on defendant's behalf. (Sealed RT 8/27/91 at 11327-

11338; Sealed RT 9/11/91 at 11364-11381.) After this penetrating inquiry, the trial court
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required counsel to continue his representation. (55 RT 11404.)

The trial court's findings, upon which it based its denial of Campbell's motion to

withdraw, reflect the limited nature of its inquiry. The court found Campbell had always

been ready and well-prepared, he knew the case "inside and out" and had a better grasp of

it than anyone else could. (55 RT 11402.) With all due respect, however, given the

representations Campbell made to the trial court, the question was not what Campbell had

done in the past, but what he would continue to do in the future. The court made no

inquiry at all into this area. Indeed, the court knew nothing at all about Campbell's

penalty-phase knowledge or preparation, or his willingness to effectively present penalty

phase evidence and argument on defendant's behalf.

The trial court found "[t]here's no one more qualified to argue for Mr. O'Malley's

life than Mr. Campbell." (55 RT 11402.) But this finding completely ignores counsel's

stated belief he could not effectively present mitigating factors and urge the jury to spare

appellant's life. (Sealed RT 9/11/91 at 11364-11365, 11381.) Again, the court never

delved into Campbell's frank concessions as to these matters .

The court found Campbell had an ethical obligation to do as much as possible for

appellant and a duty to put his personal feelings and beliefs aside. (55 RT 11403.) The

court said Campbell had indicated that he could do this. (55 RT 11404.) Far from saying
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he could set aside his feelings, however, Campbell candidly stated only that while he

would try to act in a professional manner, he believed it would be "very difficult" for him

to dismiss the threat from his mind and continue to act as an effective advocate for

appellant. (Sealed RT 8/27/91 at 11330.) Although he realized he had an ethical duty to

disregard anything that might interfere with his representation of appellant, Campbell

"deep down inside" believed the threat was something that would interfere with his

effectiveness in going forward in the penalty phase of trial and advocating for appellant's

life. (Sealed RT 9/11/91 at 11364-11365.) Campbell warned,"I just feel that deep down

inside that I just don't think this is a case I would be able to proceed on ethically at this

point based on what has occurred. And I don't know any way possible that I could — that I

could remedy that and cure that." (Sealed RI 9/11/91 at 11366.) And, in requesting to

withdraw because of this conflict, Campbell explicitly told the trial judge that in his

opinion, he could not continue to effectively advocate for appellant. (Sealed RT 9/11/91 at

11381.)

Campbell, as the attorney charged with representing appellant and as an officer of

the court, was plainly in the best position to evaluate his attitude and feelings about the

threat, and his ability to fully and actively advocate for the life of his client. On this

record, having been alerted to the conflict, the trial court was obligated to made a

"targeted" inquiry to determine the risks of requiring O'Malley to go to a penalty phase
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with a lawyer who -- by his own admission -- was concerned about his ability to

effectively present mitigating evidence and argument. The trial court's inquiry was

manifestly inadequate to determine whether counsel could properly represent O'Malley.

Because the trial court forced O'Malley to penalty phase trial with a lawyer operating

under a plain conflict of interest, the Sixth and Fourteenth Amendments, as well as the

parallel provisions of the state Constitution, require reversal of the penalty phase.'

3.  Mr. O'Malley did not waive his right to conflict free counsel.

As noted, after Campbell moved to withdraw, the court asked appellant what he

desired, and appellant replied, "I would like to have him as my attorney still." (Sealed RT

11381.) Respondent may argue that this statement constitutes a waiver of any conflict

25 The trial court stated its own view that Karen O'Malley's threat was not true and 

was neither connected to appellant nor believed by counsel. (55 RT 11402-11403.) But  

the trial court completely ignored counsel's uncontradicted representations that counsel's  

own inquiry as to the threat left him believing that Karen O'Malley had discussed it with 

Mr. O'Malley and -- as a result -- "there's certainly a problem." (Sealed RT 8/27/91 at  

11330.) The court also ignored counsel's own conclusion the threat "interfere[d] with the  

effectiveness of myself in terms of now going forward in the penalty phase and literally  

arguing and advocating for his life." (Sealed RT 9/11/91 at 11364-11365.)

In light of defense counsel's comments, the proper subject of inquiry should have  

been whether Campbell could put aside his stated feelings and continue to advocate for  

appellant's life by (1) effectively introducing mitigation and (2) arguing zealously for a 

life sentence. (Sealed RT 8/27/91 at 11329-11330.) Yet again, although Campbell  

cautioned the court he believed it would be "very difficult" for him to dismiss the threat  

from his mind and continue to act as a zealous advocate (Sealed RT 8/27/91 at 11330), 

the court never inquired into how the threat would actually affect Campbell's penalty -
phase representation.
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Campbell harbored.

It is, of course, true that a defendant may waive the right to conflict free counsel.

But such a waiver must be unambiguous, "without strings," and made "with sufficient

awareness of the relevant circumstances and likely consequences." (People v. Bonin,

supra, 47 Ca1.3d at p. 837, citing People v. Mroczko,  supra, 35 Ca1.3d at p. 110, Brady v.

United States (1970) 397 U.S. 742, 748; see also People v. McDermott (2002) 28 Ca1.4th

946, 990.) While the trial court need not undertake any "particular form of inquiry" before

it accepts such a waiver, "at a minimum, the trial court must assure itself that (1) the

defendant has discussed the potential drawbacks of [potentially conflicted] representation

with his attorney, or if he wishes, outside counsel, (2) that he has been made aware of the

dangers and possible consequences of [such] representation in his case, (3) that he knows

of his right to conflict-free representation, and (4) that he voluntarily wishes to waive that

right." (People v. Mroczko,  supra, 35 Ca1.3d at p. 110; see also Glasser v. United States,

supra, 315 U.S. at p. 71.)

"This inquiry is to be made directly of defendants to assure that they have been

adequately appraised of the nature and consequences of any conflicts faced by counsel."

(Mroczko  35 Ca1.3d at p. 112.) A defendant's statement he would like to continue with

current counsel is not a sufficient waiver when it is not accompanied by on-the-record

advice as to the dangers of continuing with the conflicted representation. (See People v.
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Bonin, supra, 47 Ca1.3d at pp. 840-841 [defendant said he wanted attorneys to represent

him at trial; held, waiver of right to conflict-free counsel invalid because "defendant did

not even purport to make a personal, on-the-record waiver. . . [and because his statement

in favor of the attorneys] was not made in light of a constitutionally adequate, on-the-

record advisement of the possible dangers and consequences of conflicted

representation."]; People v. Easley, supra, 46 Ca1.3d at p. 730 [no waiver of right to

conflict-free counsel where "defendant was never asked for a waiver. . . [nor was he] ever

advised of the full range of dangers and possible consequences of the conflicted

representation in his case"].)

A reviewing court indulges "every reasonable presumption against the waiver of

unimpaired assistance of counsel." (People v. Bonin, supra, 47 Ca1.3d at p. 840, citing

People v. Mroczko,  supra, 35 Ca1.3d at p. 110, Glasser v. United States, supra, 315 U.S. at

p. 70.) In this case, the record does not come close to rebutting the presumption.

Here, Mr. O'Malley "did not even purport to make a personal, on-the-record waiver

of his constitutional right to the assistance of conflict-free counsel." (People v. Bonin,

supra, 47 Ca1.3d at p. 840.) "It is true that [appellant] stated he wanted [Campbell] to

represent him at [the penalty] trial. His statement, however, is without significance here

since it was not made in light of a constitutionally adequate on-the-record advisement of

the possible dangers and consequences of conflicted representation." (Id. at p. 841.) The
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court never offered appellant the opportunity to discuss the matter with independent

counsel, never informed him of his right to conflict-free counsel, never asked him for a

waiver, and never advised him of the full range of dangers and possible consequences of

the conflicted representation in his case. (See, e.g., People v. Easley, supra, 46 Ca1.3d at

p. 730; People v. McDermott,  supra, 28 Ca1.4th at p. 990.)

Indeed, the manner in which the trial court inquired into whether appellant wanted

Campbell to continue representing him is affirmatively troubling. On the one hand, the

court was careful to inform O'Malley of a potential risk of proceeding with new counsel.

Just prior to taking a recess so appellant could discuss the matter with Campbell and

review the transcripts of prior in-camera hearings from which he was excluded, the trial

court noted the prosecutor had just filed a notice of his intent to use victim impact

evidence in the penalty phase of trial. (Sealed RT 9/11/91 at 11374.) The court cautioned

O'Malley that while it was inclined to exclude such evidence as untimely, if a new

attorney had to be brought into the case, a new notice of intent to use such evidence might

be timely. (Sealed RT 9/11/91 at 11374-11375.) The court admonished Campbell he and

appellant might want to discuss this during the recess. (Sealed RT 9/11/91 at 11375.)

On the other hand, however, the record is entirely barren of any advice whatever

regarding the risks of proceeding with current counsel who -- by his own admission --

would have trouble effectively presenting mitigating evidence and an argument for life.
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Thus, while the court advised O'Malley of the potential risk of proceeding with new

counsel, it said nothing at all about the potential risks of appearing with current counsel.

This one-sided presentation of the risks may very well have contributed to appellant's

response that he "would like to have [Campbell] as my attorney still." (Sealed RT 11381.

See, e.g., People v. Mroczko,  supra, 35 Ca1.3d at p. 111.) O'Malley did not waive his

right to conflict free counsel.

D Because Trial Counsel Had A Conflict Of Interest Which Prevented Him 

From Discharging The Duties Required Of Defense Counsel In A Capital  

Penalty Phase -- Including Effectively Presenting Mitigating Evidence And 

Arguing For Life -- Mr. O'Malley Was Deprived Of His Federal And State  

Rights To A Reliable Penalty Phase.

The Supreme Court has long noted that "death is a different kind of punishment

from any other which may be imposed in this country." (Gardner v. Florida (1977) 430

U.S. 349, 357.) Because death is such a qualitatively different punishment, the Eighth and

Fourteenth Amendments require "a greater degree of reliability when the death sentence is

imposed." (Lockett  v. Ohio (1978) 438 U.S. 586, 604.) For this reason, the Court has not

hesitated to strike down penalty phase procedures which increase the risk that the

factfinder will make an unreliable determination. (Caldwell v. Mississippi (1985) 472 U.S.

320, 328-330; Green v. Georgia (1979) 442 U.S. 95; Lockett  v. Ohio, supra, 438 U.S. at

pp. 605-606; Gardner v. Florida, supra, 430 U.S. at pp. 360-362.) The Court has made

clear that defendants have "a legitimate interest in the character of the procedure which
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leads to the imposition of sentence even if [they] may have no right to object to a

particular result of the sentencing process." (Gardner v. Florida, supra, 430 U.S. at p.

358.)

Given the fundamental role played by defense counsel in ensuring a reliable result,

the Sixth Amendment right to counsel is not satisfied by the mere presence of counsel, but

by the presence of counsel "who plays the role necessary to ensure that the trial is fair."

(Strickland v. Washington (1984) 466 U.S. 668, 685.) Where a defendant is sentenced to

die in a proceeding where he was represented by an attorney who sought to withdraw

precisely because he could not effectively present mitigating factors to the jury or urge the

jury to spare defendant's life, the reliability requirements of the Eighth Amendment are

uniquely threatened. This is especially true here, where the trial court failed to conduct an

inquiry targeted to determine whether counsel could or would effectively present

mitigation and argue for life. As the Supreme Court noted in Holloway, the risk in

allowing counsel to go forward in this situation was what the conflict prevented him from

doing:

"The evil - it bears repeating - is in what the advocate finds himself 

compelled to refrain from doing[.] . . . It may be possible in some 

cases to identify from the record the prejudice resulting from an  

attorney's failure to undertake certain trial tasks, but even with a  

record . . . it would be difficult to judge intelligently the impact of a  

conflict on the attorney's representation of a client." (Holloway, 435 

U.S. at pp. 490-491.)
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Because any attempt to judge the impact of Campbell's stated conflict on

appellant's representation during the penalty trial would require "unguided speculation"

(Holloway, supra, 435 U.S. at p. 491), the death verdict in this case cannot possibly satisfy

the reliability requirements imposed by the Eighth Amendment. Appellant's sentence of

death must therefore be reversed for this reason as wel1.26

26 There is no waiver issue as to the Eighth Amendment component of this 

claim for two reasons. First of all, it is not at all clear that a defendant can waive the  

reliability requirements of the Eighth Amendment. While these requirement certainly  

protect the defendant, they also protect the capital punishment system as a whole from  

imposing death in an unreliable way. But even if Mr. O'Malley could enter a voluntary  

and knowing waiver of his Eighth Amendment right to a reliable penalty determination,  

the in-court colloquy in this case would not support such a waiver. (Sealed RT 9/11/91 at  

11381.)
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XIII. THE TRIAL COURT VIOLATED MR. O'MALLEY'S RIGHT TO COUNSEL 

OF CHOICE WHEN IT REFUSED TO ALLOW HIM TO DISCHARGE HIS 

RETAINED LAWYER, BUT INSTEAD TREATED HIS COMPLAINTS AS A 

MARSDEN  MOTION TO DISCHARGE APPOINTED COUNSEL.

A.  Introduction.

Prior to trial, Mr. O'Malley retained attorney James Campbell to represent him. (9

Augmented Reporter's Transcript ("ART") 280; 10 ART 282; 11 ART 291; 12 ART 299;

13 ART 315, 320: 15 ART 349-350; 21 ART 764-765; 55 RT 11400.) As discussed in

Argument XII, supra, in an in-camera hearing held after the jury returned its guilt-phase

verdicts, defense counsel moved to withdraw from the penalty phase. Defense counsel

explained he could not effectively present mitigation on Mr. O'Malley's behalf or argue

for his life. (Sealed RT 9/11/91 at 11364-11365.) He repeated this explanation in the

prosecutor's presence a few moments later. (55 RT 11382.) The trial court denied the

motion. (55 RT 11404.)

The penalty phase began on September 24, 1991. (26 CT 5700.) At that point, Mr.

O'Malley was still being represented by his retained lawyer. Counsel told the trial court

that Mr. O'Malley had a "quasi Marsden motion." (56 RT 11533.) Marsden is, of course,

a short-form reference to People v. Marsden (1970) 2 Ca1.3d 118 and its progeny, a line of

cases which articulate the showing an indigent defendant must make in order to discharge
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a court appointed lawyer. These cases permit discharge of a court appointed lawyer only

where the defendant has shown that "denial of substitution would substantially impair his

constitutional right to the assistance of counsel" or that there has been a "breakdown in the

attorney client relationship." (People v. Lewis  (2006) 39 Ca1.4th 970, 994; People v. Ortiz

(1990) 51 Ca1.3d 975, 980, n.1.)

The trial court listened to Mr. O'Malley's concerns and properly recognized that

Mr. O'Malley was trying to discharge counsel. The court then rejected that request:

"Mr. Campbell is not going to be relieved at this point." (Sealed RT 9/24/91  

at 11541.)

As discussed below, the trial court correctly understood that appellant was trying to

discharge his lawyer. However, in deciding whether to allow Mr. O'Malley to do so, the

trial court erroneously applied the rules developed in the Marsden context to address

discharge of appointed counsel. The Marsden rules had no application here at all.

Mr. O'Malley had hired counsel. He heard counsel explicitly tell the court he

(counsel) could not properly present mitigating evidence or argue for Mr. O'Malley's life.

In this situation, Mr. O'Malley had every right to discharge the lawyer he himself had

hired. The trial court's erroneous application of the Marsden standard violated Mr.

O'Malley 's Sixth Amendment right to counsel, and his corresponding right to discharge
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retained counsel, and requires reversal of the death sentence.

B.  Mr. O'Malley Asked To Discharge His Retained Counsel.

In People v. Marsden, supra, this Court recognized "[t]he semantics employed by a

lay person in asserting a constitutional right should not be given undue weight in

determining the protection to be accorded that right. (People v. Marsden, supra, 2 Ca1.3d

at p. 124.) Accordingly, a lay defendant seeking to discharge his current counsel need not

make a "proper and formal motion." (People v. Lucky  (1988) 45 Ca1.3d 259, 281, fn. 8.)

Rather, the defendant need only give some "clear indication" that he is no longer satisfied

with his attorney. (Ibid.)

People v. Lara (2001) 86 Cal.App.4th 139 is illustrative. There, the defendant's

privately retained counsel informed the trial court on the scheduled first day of trial that

the defendant wanted to address the court. (Id. at p. 146.) After counsel informed the

court he had a feeling this was a Marsden motion, the court cleared the courtroom for a

closed hearing and invited the defendant to speak. (Ibid.) The defendant stated he did not

feel that retained counsel was "prepared with the witnesses or anything in the case. I

haven't even talked to him before now. Until I came in." (Ibid.) When the court asked

whether the defendant and counsel disagreed about witnesses, the defendant replied, "I

haven't even been able to confer with him until right now. And then he started running

217



everything down to me and I'm lost." (Ibid.) The defendant further stated he did not

know what to do, and there were some things "I think should happen and he doesn't agree

with[1" (Ibid.)

The trial court stated it was not sure about the defendant's complaints, and asked

whether he and counsel disagreed about "a matter of tactics" regarding which witnesses to

call. (Id. at pp. 146-147.) The defendant replied he disagreed with some things which

counsel told him, and also disagreed about "some other things about the witnesses and

stuff. I haven't seen-talked about this case at all for eight months. And now everything in

one day is coming on top of me." (Id. at p. 147.) In response, counsel described to the

court his disagreements with the defendant over calling the defendant's accomplice as a

witness, and over the defendant's desire to testify at trial. (Ibid.) The court then stated it

believed most of the conflicts between defendant and his counsel had been resolved except

for the decision to call the accomplice. (Id. at p. 148.) The court found this conflict was a

"tactical difference and doesn't rise to the level in the type of breakdown in the

attorney/client relationship that Marsden is looking at. And, therefore, at the present time

I am going to deny your request. . . ." (Ibid.)

On appeal, the Attorney General conceded a Marsden-type hearing was

inappropriate because counsel had not been appointed, but was the defendant's retained

counsel of choice. (Id. at p. 156.) However, the Attorney General argued the defendant
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never actually asked to discharge his retained attorney, but instead merely expressed

disagreement with counsel about tactical matters. (Ibid.) The Court of Appeal disagreed

and held defendant's complaints about his attorney were sufficient to implicate

defendant's right to discharge his retained attorney, and either hire new counsel or request

appointment of counsel. (Id. at p. 158.) In reaching this decision, the appellate court

noted the trial court had itself interpreted the defendant's complaints as sufficient to decide

whether to discharge counsel under the Marsden standards. (Ibid.) The reviewing court

explicitly deferred to the trial court's "factual interpretation of the situation as involving a

request by appellant to discharge his defense attorney and obtain a new attorney to

represent him in this matter." (Ibid.)

A nearly identical situation exists here. In defendant's presence, attorney Campbell

had twice told the court he could not properly represent Mr. O'Malley. The nature of Mr.

O'Malley's subsequent complaints showed he no longer trusted Campbell's ability to

represent him, and the trial court interpreted these complaints as sufficient to invoke the

Marsden procedures and standard. After hearing from Mr. O'Malley, the court solicited

Campbell's comments and ruled, "Mr. Campbell is not going to be relieved at this point."

(Sealed RT 9/24/91 at 11541.) Just as in Lara, although the lay defendant did not use any

magic words in articulating his complaints about counsel, the trial court plainly understood

appellant's comments as a request to discharge his attorney. Just as in Lara, this Court
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should defer to the trial court's factual determination appellant was asking to discharge

Campbell and obtain a new attorney.

C.  The Trial Court Erred by Applying The Marsden Standards To Determine  

Whether Mr. O'Malley Could Discharge Retained Counsel.

There are two distinct standards used to evaluate the right of a criminal defendant to

discharge his own lawyer. The proper standard to apply in a given situation depends on

whether the lawyer was court appointed or privately retained.

As noted above, a trial court will not discharge a court-appointed lawyer unless the

defendant has shown "that denial of substitution would substantially impair his

constitutional right to the assistance of counsel" or that there has been a "breakdown in the

attorney client relationship." (People v. Lewis,  supra, 39 Ca1.4th at p. 994; People v.

Ortiz, supra, 51 Ca1.3d at p. 980, n.1.) But the rules are quite different where a defendant

seeks to discharge retained counsel. In this situation, a Marsden-type showing is not

required. Instead, because the right to retain counsel of one's choice includes the right to

discharge one's counsel of choice (People v. Ortiz, supra, 51 Ca1.3d at p. 983), "in

contrast to situations involving appointed counsel, a defendant may discharge his retained

counsel of choice at any time with or without cause." (People v. Lara, supra, 86

Cal.App.4th at p. 152.)
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The right to discharge retained counsel is not absolute, however, and a court has

discretion to refuse such a request when the discharge would cause "significant prejudice"

to the defendant, such as by forcing him to trial without adequate representation, or when

the request is untimely and would result in the "disruption of the orderly processes of

justice unreasonable under the circumstances of the particular case." (People v. Ortiz,

supra, 51 Ca1.3d at pp. 982-983, quoting People v. Crovedi (1966) 65 Ca1.2d 199, 208.)

The trial court must, of course, exercise this discretion reasonably: "a myopic insistence

upon expeditiousness in the face of a justifiable request for delay can render the right to

defend with counsel an empty formality." (People v. Ortiz, supra, 51 Ca1.3d at p. 984.)

Thus, in line with this Court's mandate that trial courts show a "resourceful diligence

directed toward the protection of [the right to counsel] to the fullest extent consistent with

effective judicial administrationn" (Ortiz, supra, at pp. 982-983), a trial court faced with a

request to discharge retained counsel "must balance the defendant's interest in new

counsel against the disruption, if any, flowing from the substitution." (People v. Lara,

supra, 86 Cal.App.4th at p. 153.)

Here, although the trial court stated "[w]hether this is a real Marsden type situation

or not, is hard to say at this point" (Sealed RT 9/24/91 at 11541), the court clearly treated

Mr. O'Malley's request as a Marsden motion, both as a matter of process and a matter of

substance. Initially, when Campbell stated he had "never had a Marsden type situation"
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before, the court explained the attorney remains in the courtroom for a Marsden hearing,

the hearing is conducted in camera, and the transcript of the hearing is sealed. (56 RT

11534.) The court then cleared the courtroom, but for Campbell, appellant and court

personnel, and an in-camera hearing was held. (56 RT 11534.)

Moreover, as noted above, Marsden and its progeny hold that discharge of a court

appointed lawyer is proper only where the defendant has shown "that denial of substitution

would substantially impair his constitutional right to the assistance of counsel" or a

"breakdown in the attorney client relationship." (People v. Lewis,  supra, 39 Ca1.4th at p.

994; People v. Ortiz, supra, 51 Ca1.3d at 980, 11.1.) Here, the trial court ruled Campbell

"is not going to relieved" precisely because the Marsden standard had not been met:

"It would not appear that any disagreements that [appellant] may have had 

over trial tactics has caused a breakdown in the attorney-client relationship  

that would substantially, if in any way, impair the defendant's rights to 

effective assistance of counsel." (Sealed RT 9/24/91 at 11541.)

Thus, the court applied both the Marsden procedure and the Marsden standard. Yet

it is indisputable that this standard was inapplicable. Defense counsel Campbell had not

been appointed by the court to represent appellant, he had been retained as appellant's

counsel of choice. As such, the Marsden standard was the inappropriate yardstick by

which to measure appellant's complaints against Campbell, and appellant was fully
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entitled to discharge Campbell. (People v. Ortiz, supra, 51 Ca1.3d at p. 982-984; People

v. Lara, supra. 86 Cal.App.4th at p. 155.) "It is not clear whether the court mistakenly

believed that [Campbell] was appellant's court-appointed counsel, or that a Marsden

motion was the appropriate vehicle to consider appellant's complaints against his retained

counsel. In any event, appellant was not required to meet the onerous Marsden factors

and establish an irreconcilable conflict to discharge his privately retained defense

counsel." (People v. Lara, supra, 86 Cal.App.4th at p.155.) The trial court erred, and

violated the Sixth Amendment, when it required Mr. O'Malley to meet the "onerous

Marsden factors" before he could discharge the lawyer he himself had hired. (Lara,

supra. 86 Cal.App.4th at p. 155. Accord People v. Hernandez (2006) 139 Cal.App.4th

101, 108-109 [error for trial court to hold Marsden hearing to determine whether

defendant could discharge his retained counsel in a criminal case].)
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D.  The Trial Court's Application Of The Marsden Standard Requires Reversal  

Of The Penalty Phase.

In evaluating whether a defendant may be barred from discharging his retained

lawyer, a trial court must determine whether the defendant's request is timely. (See, e.g.,

People v. Lara, 86 Cal.App.4th at pp. 163 [motion to discharge retained counsel brought

on the first day of trial was timely where defendant expressed his concerns about counsel

at the first chance he could and where neither the trial court nor the prosecutor suggested

the motion was untimely].) The trial court, which will have personally observed the

defendant as he asks to discharge counsel and states his supporting reasons, must

determine whether the defendant is seeking new counsel to delay the proceedings. (People

v. Lara, supra. 86 Cal.App.4th at pp. 162-163; People v. Turner (1992) 7 Cal.App.4th 913,

915-916 [upholding trial court finding that defendant's purpose in seeking new counsel

was to delay the proceedings].) In addition, the trial court must determine whether any

delay will be prejudicial to the prosecution and disrupt the orderly process of justice.

(People v. Lara, supra, 86 Cal.App.4th at pp. 162-164.)

Here, appellant's request was made on the very first day of the penalty trial. Less

than two weeks earlier (on September 11, 1991), Mr. O'Malley had first been shown

transcripts of the in-camera hearings where defense counsel admitted he could not

properly represent Mr. O'Malley at a penalty phase. (Sealed RT 9/11/91 at 11375.) As is
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clear from the tenor of appellant's remarks at the September 24 

th   in camera hearing, he was

clearly upset that now, at the start of the penalty trial, his attorney was not prepared.

(Sealed RT 9/24/91 at 11535-11538.) There is not the slightest indication appellant's

purpose in seeking Campbell's removal was a desire to improperly delay the proceedings,

nor is there any finding in that regard. Indeed, the genuineness of appellant's concerns is

reflected in the fact that, just as in Lara, the prosecutor never objected to the supposed

Marsden motion as being untimely, and the trial court considered appellant's request on

its merits and without making any findings as to the request being untimely. (56 RT

11533; Sealed RT 9/24/91 at 11541-11542.) Moreover, given there had already been a

postponement of several weeks after the guilt phase, there was no finding by the court, or

indeed any complaint by the prosecutor, that any additional delay would be prejudicial to

the prosecution or disrupt the orderly process of justice. (See Bland v. Department of

Corrections (9th Cir. 1994) 20 F.3d 1469, 1477, overruled on other grounds by Schell v.

Witek  (9th Cir. 2000) 218 F.3d 1017.)

Of course, Mr. O'Malley recognizes the trial court's error in treating this motion as

a Marsden motion necessarily resulted in an incomplete record as to the facts which

govern his ability to discharge retained counsel. He also recognizes the trial court is in

the best position to make these fact-specific determinations. As Lara noted, where a trial

court has applied the wrong standard and failed to make any findings on these issues, the
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reviewing court is "left with an incomplete record upon which to conclude that such a

motion was necessarily untimely." (People v. Lara, supra, 86 Cal.App.4th at p. 164. See

Bland v. Department of Corrections, supra, 20 F.3d at p. 1477.)

The fact of the matter is because the trial court here applied the wrong standard, it

completely failed to exercise the discretion it was supposed to exercise. It completely

failed to make the necessary factual findings the Sixth Amendment requires be made

before a defendant is barred from discharging his retained lawyer. As the Court of Appeal

concluded on this exact point in Lara:

"While appellant might not have stated sufficient reasons that would have  

supported a Marsden motion, the trial court was obliged to rely on different  

factors in exercising its discretion as to appellant's loss of confidence in this 

privately retained counsel. The court clearly believed that appellant wanted  

to discharge his attorney and conducted the Marsden hearing. Given the 

court's misunderstanding of the nature of appellant's motion, we cannot say 

the court properly exercised its discretion in its treatment of appellant's  

attempt to discharge his retained counsel. Appellant's conviction must be 

reversed." (86 Cal.App.4th at p. 166.)

The Court of Appeal reached an identical result in People v. Hernandez, supra, 139

Cal.App.4th 101. There, defendant sought to discharge his retained lawyer (and have a

new lawyer appointed) "immediately before jury selection was to begin in a two-defendant

case." (139 Cal.App.4th at p. 109.) Although counsel was retained, the trial court held a

Marsden hearing and denied defendant's request. (Id. at pp. 106-108.) The appellate
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court first held the trial court erred in employing the Marsden standard. (Id. at p. 108.)

The court went on to note because defendant's request to discharge counsel was made on

the first day of jury selection, the trial court might have been justified in denying

defendant's request had it applied the correct standard. But because the trial court had not

applied the correct standard -- and made no findings on the issue of delay -- reversal was

required:

"In this case, there appears to have been an adequate basis to deny  

appellant's late request for appointed counsel. As we have seen, the request  

was made almost immediately before jury selection was to begin in a  

two-defendant case. It is almost inconceivable that the public defender (or  

alternate counsel) would be able and willing to defend the case without a 

material postponement of the trial date, a circumstance that may have  

justified denial of the request. But. . . the trial court made no inquiry on the  

point and did not refer to it in its decision to deny appellant's request.  

Instead, its decision appears to have been based entirely on application of a  

Marsden analysis. As we also have discussed, that does not suffice in a case  

such as this, when the defendant is represented by retained counsel and is or 

may be eligible to have appointed counsel.

"Because the trial court utilized the wrong standard, it did not adequately  

address the issue of delay. Reversal is automatic . . ." (139 Cal.App.4th at  

p. 109.)

The same is true here. Just as in Lara and Hernandez, the trial court misunderstood

the nature of Mr. O'Malley's motion and failed to "properly exercise[] its discretion in its

treatment of appellant's attempt to discharge his retained counsel." As in those cases, it is

possible the trial court -- had it applied the correct standard -- would have made findings
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on delay supporting a denial of Mr. O'Malley's request to discharge retained counsel. In

light of the facts here, however, it is also possible the trial court would have recognized

Mr. O'Malley's motion was entirely genuine, and made not for delay but out of a fear that

his retained counsel was unable -- in his own words -- "to present mitigatng factors to the

jury. . . and argue for his life." (Sealed RT 9/11/91 at 11364-11365.)

Under these circumstances, and as in Lara and Hernandez, because the trial court

applied the wrong standard, it did not make the necessary findings to sustain a denial of

Mr. O'Malley's motion. Reversal of the penalty phase is required.
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XIV. THE TRIAL COURT VIOLATED BOTH STATE LAW AND THE EIGHTH 

AMENDMENT IN PRECLUDING DEFENSE COUNSEL FROM 

INTRODUCING EVIDENCE ON HOW THE STATE WOULD KILL MR. 

O'MALLEY.

A. The Relevant Facts.

At the penalty phase the jury was selecting between two options: death or life

without parole. The defense called James Park as a witness. (57 RT 11764.) Mr. Park

had worked for the Department of Corrections for 31 years. (57 RT 11765.) He had been

associate warden at San Quentin State Prison for nine years and in charge of death row.

(57 RT 11783.)

Mr. Park described in some detail the life-without-parole option. He testified about

(1) assignment of LWOP prisoners to a high security prison, (57 RI 11767), (2) the layout

and day-to-day operations of such prisons (57 RI 11768-11770), (3) the layout of the

individual cells (57 RI 11771-11772), (4) the work and exercise routines for an LWOP

prisoner (57 RI 11772-11774), (5) the separate "secured housing unit" available if

prisoners get in trouble (57 RI 11774) and (6) prison security. (57 RT 11774-11775.)

Defense counsel also sought to have Mr. Park describe the other option which the

jury was considering: execution. Out of the jury's presence, counsel proposed to introduce

Mr. Park's testimony about "how executions are carried out." (57 RT 11784.) The
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prosecutor objected. (57 RT 11784.) Defense counsel pointed out the jury had "heard

what happens if he goes to LWOP and they should actually know what happens when he is

executed." (57 RI 11784.) The trial court sustained the objection and excluded the

testimony. (57 RI 11784-11785.)

As more fully discussed below, this ruling was improper for two reasons. First, in

1978 the electorate enacted Penal Code section 190.3 to govern admission of evidence at

penalty phases in California capital cases. The critical language used in section 190.3 to

describe the type of evidence admissible at capital penalty hearings was not pulled from

thin air. Instead, the language had been used in the 1977 death penalty law and, in turn,

other sentencing statutes as well, and had a well-recognized meaning which permitted

consideration of the actual impact of a sentence on the defendant. Under well-established

principles of statutory construction, there is a strong presumption that the electorate

intended this language to have the same meaning in section 190.3 as well. The defense

was entitled to rely on that intent, and the trial judge had neither power nor discretion to

act as a super-legislature and preclude consideration of this fact in mitigation. Second,

even if the electorate had not intended this kind of evidence to be admissible,

developments in the Supreme Court's Eighth Amendment jurisprudence require that such

evidence be admissible during the sentencing phase of a capital case.

Here, the trial court completely precluded the defense from relying on this
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evidence. The death sentence must be reversed.

B. The California Electorate Never Intended That A Jury Deciding Whether A 

Defendant Should Live Or Die Should Be Shielded From Direct Evidence  

As To How A Death Sentence Is Carried Out.

The current law fixing the penalty for first degree murder -- Penal Code section

190.3 -- was enacted by voter initiative in November of 1978. Once a defendant has been

convicted of special circumstances murder, section 190.3 provides for a separate penalty

phase to determine the appropriate penalty as between life without parole and death.

Section 190.3 goes on to describe the evidence admissible at the penalty phase:

"In the proceedings on the question of penalty, evidence may be presented  

by both the people and the defendant as to any matter relevant to  

aggravation, mitigation, and sentence including, but not limited to, the nature  

and circumstances of the present offense, any prior felony conviction or 

convictions whether or not such conviction or convictions involved a crime  

of violence, the presence or absence of other criminal activity by the  

defendant which involved the use or attempted use of force or violence or 

which involved the express or implied threat to use force or violence, and the  

defendant's character, background, history, mental condition and physical  

condition."

Under the plain terms of this statute, the parties are permitted to introduce "any

matter relevant" to three distinct areas: (1) aggravation. (2) mitigation and (3) sentence.

Under the express language of section 190.3, this "includ[es] but [is] not limited to"

subjects such as "the defendant's character, background, history, mental condition and
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physical condition."

As discussed below, and for two separate reasons, basic principles of statutory

construction compel a conclusion that how an execution is carried out is admissible under

this section of the Penal Code. First, section 190.3 permits defendants to introduce "any

matter relevant to . . . mitigation . . . ." At the time the 1978 law was enacted, the term

"mitigation" had been used in previous sentencing statutes and had been recognized to

include the impact of a sentence on the defendant. Under well accepted principles of

statutory construction, the electorate is deemed to have intended "mitigation" as used in

section 190.3 to have the same meaning as it had in these other statutes.

Second, section 190.3 also permits introduction of "any matter relevant to . . .

sentence." Even assuming the electorate's use of the phrase "any matter relevant to . . .

mitigation" was insufficient to authorize evidence of how the actual sentence would be

imposed on the defendant, such information was plainly admissible as a matter relevant to

sentence.
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1. Because the term "mitigation" used by the electorate in section 190.3 

had a then-recognized meaning permitting consideration of the impact  

of a sentence on the defendant, the electorate is presumed to have  

intended the same meaning in section 190.3.

The primary goal of statutory construction is to determine the intent of the entity

that enacted the statute and so effectuate the purpose of the law. (DuBois v. Workers'

Comp. Appeals Bd. (1993) 5 Ca1.4th 382, 387.) Of course, this principle applies to

statutes passed by the electorate through the initiative process. (See, e.g., People v. Jones

(1993) 5 Ca1.4th 1142, 1146; Kaiser v. Hopkins (1936) 6 Ca1.2d 537, 538.)

In determining the intent behind any particular statute, a court looks first to the

words of the statute. (DuBois v. Workers' Comp. Appeals Bd., supra, 5 Ca1.4th at p. 387.)

Where the language of a statute includes terms that already have a recognized meaning in

the law, "the presumption is almost irresistible" that the terms have been used in the same

way. (In re Jeanice D. (1980) 28 Ca1.3d 210, 216. See Hogya v. Superior Court (1977)

75 Cal.App.3d 122, 133.) This principle too applies to legislation adopted through the

initiative process. (In re Jeanice D., supra, 28 Ca1.3d at p. 216.)

In this case, as noted above, the statute governing admission of evidence at the

penalty phase of a capital trial was passed by the electorate in 1978. It provides that the

parties may introduce evidence "as to any matter relevant to aggravation, mitigation, and

233



sentence. . . ."

Significantly, the term "mitigation" was not new to the 1978 statute. In fact, prior

to the 1978 law, the same term had been used repeatedly in sentencing statutes and in court

rules governing sentencing."

For example, at the time the electorate voted on the 1978 law, Penal Code section

1203, subdivision (b) provided that where a person had been convicted of a felony, the

probation officer would prepare a report to "be considered either in aggravation or

mitigation." Subdivision (c)(3) of that section went on to provide that a grant of probation

was appropriate if the trial court found "circumstances in mitigation . . . ." Similarly,

Penal Code section 1170, subdivision (b) -- which governed a trial court's selection of

sentence among upper, middle and lower terms of imprisonment when probation was

denied -- provided for a middle term of imprisonment unless there were circumstances in

"aggravation or mitigation."

There is little dispute as to the meaning of the phrase "mitigation" in the context of

these other statutes. At the time the electorate enacted section 190.3 in 1978, both section

1203 and 1170, subdivision (b) had court rules drafted to implement them. Former Rule of

27 The sentencing Rules of Court have the force of law. (People v. Price (1984) 151 

Cal.App.3d 803, 816 fn. 8.)
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Court 414 set forth "criteria affecting probation," designed to implement the inquiry into

aggravation and mitigation mandated by section 1203. Rule 414 provided that in deciding

if there was mitigation for purposes of whether to grant probation, the court was required

to consider a number of factors, including the actual impact of the sentence "on the

defendant . . . .

Similarly. former Rules of Court 421 and 423 set forth aggravating and mitigating

factors designed to implement the inquiry into aggravation and mitigation mandated by

section 1170. The advisory committee note to Rule 421 made clear that "the scope of

'circumstances in aggravation or mitigation' under section 1170(b) is . . . coextensive with

the scope of inquiry under the similar phrase in section 1203." As this note shows,

aggravation and mitigation have the same meaning under both section 1203 and 1170.

In describing the type of evidence admissible at a penalty phase trial, the 1978

electorate used the very same term used in sections 1203 and 1170. As noted above, at the

sentencing phase of a capital trial, section 190.3 permits the admission of "any matter

relevant to. . . mitigation . . . ." Pursuant to the principles of statutory construction

discussed above, "the presumption is almost irresistible" the term "mitigation" as used in

section 190.3 was intended to have the same meaning as the identical term had in sections

1203 and 1170. (See In re Jeanice D., supra, 28 Ca1.3d at p. 216.) Indeed, at least one

court has explicitly recognized "the mitigating and aggravating circumstances set forth in
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the determinate sentencing guidelines are also proper criteria" in selecting a sentence

under section 190.3. (People v. Guinn (1994) 28 Cal.App.4th 1130, 1149.) Because the

term "mitigation" in sections 1203 and 1170 included the actual impact of a sentence "on

the defendant." it should be given the same meaning in section 190.3.

In making this argument, Mr. O'Malley is aware that on a number of occasions this

Court has held the specific evidence at issue here is inadmissible at a penalty phase

because it does not focus on "the character and record of the individual offender and the

circumstances of the particular offense.  

- (People v. Harris (1981) 28 Ca1.3d 935, 962.

See also People v. Fudge (1994) 7 Ca1.4th 1075, 1123-1124; People v. Whitt  (1990) 51

Ca1.3d 620, 645; People v. Gordon (1990) 50 Ca1.3d 1223, 1265; People v. Thompson

(1988) 45 Ca1.3d 86, 138-139.)

The factual premise of these cases is entirely correct. Evidence of how an

execution is carried out does not directly relate either to the background and character of

the defendant or the nature of the crime. But for purposes of the state statutory question at

issue here, that is quite beside the point.

Indeed, the electorate could not have been clearer. Section 190.3 makes explicit

that at a penalty phase, the parties may introduce "any matter relevant to aggravation,

mitigation, and sentence including, but not limited to the nature and circumstances of the
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present offense. . . and the defendant's character, background, history, mental condition

and physical condition." In other words, the electorate has specifically provided penalty

phase evidence is not limited to evidence which relates to the defendant's character or the

crime itself. Accordingly, and with all due respect, to the extent this Court's precedents

exclude execution evidence because it is irrelevant to these two areas, it has ignored the

plainly expressed will of the electorate that penalty phase evidence is "not limited to" these

two areas. As discussed above, applying well-established principles of statutory

construction to section 190.3 compels a conclusion that the electorate intended to permit

defendants in capital cases the same ability that defendants in non-capital cases had to

introduce and rely on the actual impact of a particular sentence on the defendant. The trial

court's contrary ruling in this case was error.

2. Section 190.3's explicit provision that a defendant can introduce "any  

matter relevant to . . . sentence" independently permits a defendant to  

rely on the impact of a death sentence on the defendant.

Even if the phrase "mitigation" did not have a well-recognized meaning at the time

section 190.3 was passed by the electorate, or even if this Court were to hold the electorate

intended the term "mitigation" in section 190.3 to mean something distinct from

"mitigation" in sections 1203 and 1170, the trial court's ruling in this case would still be

erroneous. That is because section 190.3 does not merely permit evidence as to

"aggravation" and "mitigation." Instead, by its very terms, it broadly permits evidence "as
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to any matter relevant to aggravation, mitigation, and sentence . . . ." (Emphasis added.)

In determining what the electorate intended by authorizing evidence "as to any

matter relevant to aggravation, mitigation and sentence," it is important to note that the

electorate must have intended the "sentence" component of the phrase to mean something

different from evidence relating to "aggravation" or "mitigation." "Otherwise, the clause

would be mere surplusage and serve no purpose, in direct contravention of our rules of

statutory construction." (State Farm Mut. Auto  Ins. Co. v. Garamendi (2004) 32 Ca1.4th

1029, 1046. Accord Williams v. Superior Court (1993) 5 Ca1.4th 337, 357 ["An

interpretation that renders statutory language a nullity is obviously to be avoided"].)

It is also important to note the breadth of the statutory language. The statute does

not purport to narrowly define the type of evidence which can be presented in connection

with the sentence. Instead, the statute broadly permits "any matter" relevant to the

sentence.

As discussed above, at the time section 190.3 was enacted, the law generally

permitted a court to consider how a sentence would actually impact the defendant in

selecting an appropriate sentence for that defendant. Assuming that use of the phrase "any

matter relevant to. . . mitigation" was not intended to incorporate this same flexibility into

section 190.3, such evidence would fall squarely within the phrase "any matter relevant to
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•  . . sentence." After all, as the case law, statutes and court rules had recognized prior to

1978, the actual impact of a sentence on the defendant was not only relevant to the

sentence, it was a factor which court rules themselves  specifically required the trial court

to consider. (See Rule 414.) And, as noted above, section 190.3 goes on to state the

evidence admissible at a penalty phase is "not limited to. . . the defendant's character,

background [and] history." (Section 190.3.)

Moreover, in deciding the intent behind this particular provision of section 190.3,

there is another principle of construction which is relevant. When a criminal statute is

susceptible of two reasonable interpretations, the appellate court should ordinarily adopt

that interpretation more favorable to the defendant. (See e.g., People v. Garcia (1999) 21

Ca1.4th 1, 10; People v. Gardeley (1996) 14 Ca1.4th 605, 622.) Here, given the background

against which section 190.3 was enacted in 1978 (which required consideration as to the

impact of a sentence on the defendant) and the electorate's use of the extremely broad

phrase "any matter relevant to. . . sentence," it is certainly reasonable to conclude the

electorate intended to permit defendants to rely on such evidence in capital cases as well as
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non-capital."

C. The Eighth Amendment Requires That Where A Jury Is Choosing Between  

Life Without Parole And Death, The State May Not Preclude The Defense  

From Introducing Accurate Information About One Of The Two Sentence  

Choices.

Even if the electorate did not intend execution evidence to be a proper consideration

in the capital sentencing process, there is an independent reason such information is

properly considered by the sentencer. As discussed below, the Eighth Amendment

requirement of reliability in capital cases requires admission of such evidence.

28 Interpreting section 190.3 to permit sentence impact would also avoid a  

construction of the statute raising a serious constitutional question. In this regard, when a 

statue is susceptible of two or more interpretations, one of which raises constitutional  

questions, the court should construe it in a manner that avoids any doubt regarding its 

validity. (Association for Retarded Citizens v. Department of Developmental Services
(1985) 38 Ca1.3d 384, 394.) Here, in selecting an appropriate and reliable sentence in the  

non-capital context, California law explicitly requires the sentencer to consider the actual  

impact of a sentence on the defendant. (See former Rule 414.) Accepting the trial court's  

approach in this case would mean that only as to capital cases is consideration of this 

same information in fashioning an appropriate and reliable sentence precluded.

This approach is squarely contrary to the thrust of the Supreme Court's capital  

jurisprudence. Recognizing the qualitatively different punishment involved in a capital  

case, the Court has repeatedly concluded the protections afforded a capital defendant
must be more rigorous than those provided non-capital defendants. (See Ake  v. Oklahoma
(1984) 470 U.S. 68, 87 [Burger, C.J., concurring]; Eddings v. Oklahoma (1982) 455 U.S. 

104, 117-18 [O'Connor, J., concurring]; Lockett  v. Ohio (1978) 438 U.S. 586, 605-06.)  

Accepting the trial court's approach in this case would mean the current California  

scheme adopts precisely the opposite approach, singling out capital defendants for less 

protection. As such, embracing the trial court's interpretation of section 190.3, 

subdivision (b) to preclude this evidence in capital cases would raise serious equal  

protection concerns. Such an interpretation of section 190.3 should be avoided.
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To be sure. as Mr. O'Malley has noted, this Court rejected such an argument more

than 20 years ago. (People v. Harris, supra, 28 Ca1.3d at p. 962.) Subsequent cases have

reached the same result, often citing Harris. (See, e.g., People v. Whitt,  supra, 51 Ca1.3d at

p. 645; People v. Williams (1988) 44 Ca1.3d 1127, 1154.)

In the quarter century since Harris first addressed this issue, there have been two

developments in the Supreme Court's Eighth Amendment jurisprudence which require

Harris to be reconsidered. First, shortly after Harris the Supreme Court held that at the

sentencing phase of a capital trial, the state is permitted to introduce accurate information

about the life-without-parole sentencing option which the jury is considering. (California

v. Ramos (1983) 463 U.S. 992, 1009.) In Ramos, the Supreme Court addressed whether it

was permissible for the state to instruct a capital jury about the Governor's power to

commute a sentence of life without parole. The Court first noted that "the California

sentencing system ensures that the jury will have before it information regarding the

individual characteristics of the defendant and his offense, including the nature and

circumstances of the crime and the defendant's character, background, history, mental

condition, and physical condition." (463 U.S. at p. 1006.

The Court recognized the information conveyed by this instruction was not directly

relevant to the defendant's character. Thus, the Court noted the instruction "places before

the jury an additional element to be considered, along with many other factors, in
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determining which sentence is appropriate under the circumstances of the defendant's

case." (463 U.S. at p. 1006.) This "additional element" was one of the "myriad of factors"

and "countless considerations" which the jury could weigh in determining whether a

defendant should live or die. (463 U.S. at p. 1008.) In holding the state was entitled to

provide this information to the jury. the Court noted that the instruction at issue was

"merely an accurate statement of a potential sentencing alternative" which "supplies the

jury with accurate information for its deliberation in selecting an appropriate sentence."

(463 U.S. at p. 1009.)

Mr. O'Malley's position is simple. If the federal Constitution permits the state to

introduce accurate information about the only non-death option the jury is considering, Due

Process and the Eighth Amendment requirement of reliability require the defendant be

permitted to introduce accurate information about the death option. (Cf Payne v.

Tennessee (1991) 501 U.S. 808, 820-826 [the sentencing phase of a capital trial requires an

even balance between the evidence available to the defendant and that available to the

state] and 833 [Scalia. J., concurring] [holding that the Eighth Amendment could not

preclude victim impact evidence because "the Eighth Amendment permits parity between

mitigating and aggravating factors."]: Simmons  v. South Carolina (1994) 512 U.S. 154

[accurate information about non-death option required by Due Process].)

Ironically, perhaps the most persuasive arguments for applying Ramos to the
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execution evidence in this case come from the California Attorney General in Ramos itself.

In successfully urging the Supreme Court to approve provision of accurate information

regarding the life without parole option, the state's thesis was "[a] convicted murderer has

no constitutional right to have accurate information regarding the effect of the alternative

sentence concealed from the jury." (California v. Ramos, 81-1893, Brief for the State of

California at p. 24.) As the state correctly noted, "[i]f jury sentencing is considered

desirable in capital cases in order to maintain a link between contemporary community

values and the penal system. . . surely the Constitution does not require that the jury be

kept in the dark regarding the possibility of parole." (Id. at p. 35.) The state recognized

that in selecting between life and death, the reliability of the jury's decision was enhanced

by accurate information regarding both punishments:

"Mt appears reasonable to postulate that when a choice between punishments  

is to be made, whether by a jury or a judge, that choice may be more  

rationally made if the alternatives are understood. Conversely, the risk of an  

erroneous decision may be increased if the sentencer's perception of either 

alternative punishment is distorted." (Id. at p. 45, emphasis added.)

Every one of the state's arguments in Ramos is equally applicable to evidence about

how a death sentence is carried out. If a convicted defendant has no right "to have accurate

information regarding the effect of the [life without parole option] concealed from the

jury," there is no logical reason why -- by a parity of reasoning -- the state should have any

right to keep "accurate information regarding the effect of the [death option] concealed
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from the jury." If one purpose of jury sentencing is "to maintain a link between

contemporary community values and the penal system" -- and that purpose "does not

require that the jury be kept in the dark regarding the possibility of parole" -- there is no

logical reason why that same purpose would permit "keep[ing] the jury . . . in the dark

regarding the [effect of a death sentence]." And given the state's recognition that the

choice between life and death would "be more rationally made if the alternatives are

understood" -- and the risk of error is "increased if the sentencer's perception of either

alternative punishment is distorted" -- accurate information about exactly how the death

penalty will be carried out will not only make the process more "rationale," but it will

decrease the risk of error.

This is especially true in light of the second Supreme Court development since

Harris. Harris pre-dated a series of United States Supreme Court cases emphasizing the

"low threshold for relevance" imposed by the Eighth Amendment for mitigating evidence.

(Smith  v. Texas (2004) 543 U.S. 37, 125 S.Ct. 400, 404; Tennard v. Dretke (2004)542 U.S.

274 124 S.Ct. 2562, 2570.) As these recent cases recognize, the Eighth Amendment does

not permit a state to exclude evidence which "might serve as a basis for a sentence less than

death." (Tennard v. Dretke, supra, 124 S.Ct. at p.2571.) So long as a "fact-finder could

reasonably deem" the evidence to have mitigating value, a state may not preclude the

defendant from presenting that evidence. (Smith  v. Texas, supra, 125 S.Ct. at p. 404.)
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Execution evidence is plainly relevant under Smith  and Tennard. As in Ramos,

testimony about how an execution is carried out is simply an "accurate statement of a

potential sentencing alternative" which "supplies the jury with accurate information for its

deliberation in selecting an appropriate sentence." (Ramos, supra, 463 U.S. at p. 1009.)

Just as in Ramos, this evidence is an "additional element to be considered, along with many

other factors, in determining which sentence is appropriate under the circumstances of the

defendant's case." (463 U.S. at p. 1006.) This Court's decision in Harris -- which was

issued before Ramos, Smith  and Tennard and which has been relied on as authority in

subsequent cases -- should be reconsidered.

D.  The Trial Court's Exclusion Of Execution Evidence Requires A New Penalty  

Phase.

The trial court's exclusion of this evidence does not require per se reversal of the

death judgment. Since Mr. O'Malley had a state law right to introduce this evidence, the

trial court's violation of that right violated due process. (See Hicks v. Oklahoma (1980)

447 U.S. 343, 346 [state court's denial of state created right not only violated state law, but

also violated defendant's federal constitutional due process rights as well].) Because of the

federal dimension to this error, it requires reversal unless the state can prove the error

harmless beyond a reasonable doubt. (See Chapman v. California (1967) 386 U.S. 18, 24.)
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In addition, as discussed above, the trial court's exclusion of this evidence also

violated state law. Under this Court's cases, there is disagreement about how to assess the

impact of state law error at the penalty phase. On several occasions, the Court has stated

the state law standard of error is the same as Chapman, which requires the state to establish

that the error is harmless. (See, e.g., People v. Jones (2003) 29 Ca1.4th 1229, 1264, n.11;

People v. Ashmus  (1991) 54 Ca1.3d 932, 965.) On other occasions, the Court has stated the

defendant must establish that the error was prejudicial. (See, e.g. People v. Carter (2003)

30 Ca1.4th 1166, 1221-1222 [affirming penalty phase where defendant did not establish

prejudice]; People v. Brown (1988) 46 Ca1.3d 432, 448 [affirming presumed unless

prejudice was affirmatively established].)

There is no need to resolve the question here. For two reasons, the outcome of this

case does not depend on some fine assessment of which standard of review applies to the

error. Applying any standard of review requires a new penalty phase.

First, this was not a case bereft of mitigation. The defense presented favorable

testimony from Reverend Laurence Walton, the assistant chaplain of the Santa Clara county

jail system, as to Mr. O'Malley's spiritual development. (56 RT 11504-11517.) Although

Reverend Walton generally did not testify for inmates, he made an exception in this case

precisely because over the two years he knew Mr. O'Malley, he found him "unique." (56

RT 11508-11509, 11518-11519.) Reverend Walton testified that Mr. O'Malley had been
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and would continue to be a positive influence on others. (56 RT 11511-11513.)

Father Jim Misfud, a Catholic priest, echoed this testimony. (58 RI 11923-1-11923-

8.) According to Father Misfud, Mr. O'Malley was "probably the best prisoner" he had

ever seen. (58 RT 11923-4.)

There was also powerful evidence about Mr. O'Malley's troubled background. Mr.

O'Malley's mother became an alcoholic after her husband (Mr. O'Malley's father) began to

abuse her. (56 RT 11617, 11621.) Mr. O'Malley himself began to receive severe beatings

from his father beginning at age 10. (56 RI 11617, 11621.)

Although Mr. O'Malley was only 14, his father permitted him to drink alcohol and

to come and go unsupervised. (56 RT 11634.) Not surprisingly, Mr. O'Malley began to

abuse alcohol as well as marijuana. (56 RT 11635.) At around this time, three of Mr.

O'Malley's friends died: one by suicide, one in an automobile accident and one in a fire.

(56 RT 11635-11636.) The next year, when he was only 15, Mr. O'Malley dropped out of

school and began experimenting with harder drugs. (56 RT 11637.) When he was 18, he

moved out of his home and left for California. (56 RT 11639.)

In addition to this evidence, Mr. O'Malley presented evidence from seven law

enforcement officers about his behavior in jail after his arrest. (57 RT 11718-11748,
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11845-11857; 58 RT 11893-11900.) He behaved well in jail, respected staff and other

inmates and did not create any problems for jail staff. (57 RI 11718-11748, 11845-11857,

58 RT 11893-11900.) Defendant would be a benefit to the jail or inmate population. (57

RI 11733.)

Judith Perlite, the program manager for educational programs at the Santa Clara

County jail, reached the same conclusion. Mr. O'Malley earned both a GED and a regular

high school diploma while in the county jail. (57 RI 11750-11753.) He was instrumental

in starting the educational program in the jail. (57 RT 11750.) Ms. Perlite personally saw

Mr. O'Malley have a calming influence on at least one volatile inmate. (57 RI 11754.)

Second, although the case plainly had aggravating factors as well, the fact of the

matter is that the jury deciding between life and death deliberated more than 20 hours over

six court days. (XXV CT 5715-5722.) This type of deliberation has long been recognized

as reflecting a close case. (See, e.g., In re Sakarias (2005) 35 Ca1.4th 140, 167 [finding

errors prejudicial as to penalty phase where there were several mitigating factors and where

"[s]ome aspect or aspects of the case evidently gave one or more jurors considerable pause

in the sentencing decision, as the penalty jury deliberated for more than 10 hours over three

days . . . ."]. See also People v. Cardenas (1982) 31 Ca1.3d 897, 907 [twelve-hour

deliberation was a "graphic demonstration of the closeness of this case"]; People v. Rucker

(1980) 26 Ca1.3d 368, 391 [nine-hour jury deliberation shows close case]; People v.
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Woodard (1979) 23 Ca1.3d 329, 341 [six-hour deliberation].)

On the record of this case, the exclusion of this evidence was not harmless. Under

any applicable standard of prejudice, a new penalty phase is required.
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XV. BECAUSE THE INSTRUCTIONS AND ARGUMENT IN THIS CASE 

PERMITTED THE JURY TO DOUBLE COUNT TWO SPECIAL  

CIRCUMSTANCE ALLEGATIONS IN DECIDING WHETHER MR. 

O'MALLEY SHOULD DIE, A NEW PENALTY PHASE IS REQUIRED.

In connection with the count one charge (involving Sharley German), Mr. O'Malley

was convicted of first degree murder and a financial gain special circumstance. (XXV CT

5583-5584.) In connection with the count four charge (involving Herbert Parr), Mr.

O'Malley was again convicted of first degree murder, this time with a robbery special

circumstance. (XXV CT 5576-5577.)

Prior to penalty phase closing arguments, the jury was given a standard instruction --

based directly on the language of Penal Code section 190.3, subdivision (a) -- which

required it to consider "the circumstances of the crime of which the defendant was

convicted in the present proceeding and the existence of any special circumstances found to

be true." (59 RT 12204.) The court gave no instructions which told the jury it could not

double count the special circumstances on death's side of the scale, both as special

circumstances and as circumstances of the crime.

The prosecutor filled this gap with argument. In discussing the circumstances of the

German homicide, he asked the jury to consider "the manner of the killing and the motive

for the killing." (59 RT 12232.) After discussing how this killing occurred, he specifically
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urged the jury to consider the alleged motive for the killing:

"What was the motive? The motive was the special circumstance that you 

have found, financial gain. Now consider that in and of itself under factor  

'A' evidence. Why did Mr. O'Malley take her life? Because it was a 

contract, it was, you have found, a killing for financial gain." (59 RT 12333.)

According to the prosecutor, these factors were part of the "circumstances of that crime."

(59 RT 12234.) The prosecutor summarized his argument as to the circumstances of the

German homicide by concluding that they were "aggravating." (59 RT 12234.)

The prosecutor noted, however, that there was more. He then separately discussed

the financial gain special circumstance:

"Now, not only is that aggravating, but when you look at the special  

circumstance involved, financial gain, I submit that it is reasonable to believe  

that killing itself is wrong, but killing for money, taking someone else's life, a 

gift that is so great as to be beyond description, taking someone's life for  

money, and I submit that that is the most heinous, it's a circumstance you can  

consider, evaluate it, determine what you feel that is morally worth." (59 RT 

12234.)

The prosecutor concluded his discussion of the German homicide by reminding the jury it

could consider both the circumstances of the crime and the financial gain special

circumstance. (59 RT 12234.)
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He then turned to the Herbert Parr homicide. (59 RT 12235.) Again he spoke about

the manner of the killing and the motive, explaining that the crime occurred because Mr.

Parr "had a nice 1987 Harley Davidson heritage motorcycle that Mr. O'Malley wanted . . .

." (59 RT 12235.) Again, the prosecutor separately told the jury it could also rely on the

robbery special circumstance. (59 RT 12237.)

The double counting of the financial gain and robbery special circumstances was

improper. A penalty phase jury charged with deciding whether a defendant will live or die

may not double count evidence as both a special circumstance and a circumstance of the

crime. (See People v. Melton (1988) 44 Ca1.3d 713, 768 [holding that special

circumstances "may not each be weighed in the penalty determination more than once for

exactly the same purpose."]) In Melton, the Court recognized the ambiguity in the standard

instruction on this very point:

'The literal language of subdivision (a) presents a theoretical problem in this 

respect, since it tells the penalty jury to consider the 'circumstances' of the  

capital crime and any attendant statutory 'special circumstances.' Since the  

latter are a subset of the former, a jury given no clarifying instructions might 

conceivably double-count any 'circumstances' which were also 'special  

circumstances.' (Ibid.)

Since Melton, the Court has addressed this issue on many occasions and repeatedly

held that the standard penalty phase instructions are not likely to result in this type of

252



improper double counting "in the absence of any misleading argument by the prosecutor. .

(People v. Monterroso (2004) 34 Ca1.4th 743, 790. Accord People v. Welch  (1999) 20

Ca1.4th 701, 769; People v. Cain (1995) 10 Ca1.4th 1, 68; People v. Proctor (1992) 4

Ca1.4th 499, 550. See generally Boyde  v. California (1990) 494 U.S. 370, 380, 383-384 [in

determining whether "there is a reasonable likelihood that the jury has applied. . .

challenged instructions" in an improper manner, a reviewing court must consider the

context in which the instruction is given including the arguments of counsel]; People v.

Kelly  (1992) 1 Ca1.4th 495, 525 [considering argument of prosecutor in determining if there

was a reasonable likelihood that jury misunderstood instructions]; People v. Lee (1987) 43

Ca1.3d 666, 677-678 [same].)

This case involves the precise type of misleading argument referenced in

Monterroso, Welch,  Cain and Proctor. As discussed above, the prosecutor here relied on

the financial gain and robbery special circumstances twice for the same purpose -- once as a

circumstance of each crime and once as a special circumstance. On this record, it is

reasonably likely that the jury did the same and double counted the special circumstances in

deciding to impose death. This was improper.

To the extent this error violated Mr. O'Malley's Eighth Amendment right to a

reliable penalty phase determination, reversal is required unless the state can prove the error

harmless beyond a reasonable doubt. (See Chapman v. California, supra, 386 U.S. at p.
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24.) Viewed as state law error, however, it is not entirely clear what standard of prejudice

review applies. As discussed in Argument XIV-D above, there is disagreement about how

to assess state law error at the penalty phase. (Compare People v. Jones, supra, 29 Ca1.4th

at p. 1264, n.11 [suggesting Chapman standard applies to state law error at the penalty

phase]; People v. Ashmus,  supra, 54 Ca1.3d at p. 965 [same] with People v. Carter, supra,

30 Ca1.4th 1166, 1221-1222 [suggesting defendant must establish prejudice]; People v.

Brown, supra, 46 Ca1.3d at p. 448 [same].)

Once again, because of the record in this case there is no need to resolve which

standard applies here. Under any applicable standard, a new penalty phase would be

required.

As discussed in great detail in Argument XIV-D, supra, the penalty phase decision

was obviously a difficult one for this jury. The defense called Reverend Laurence Walton

and Father Jim Misfud to testify to Mr. O'Malley's spiritual development, it presented

powerful evidence of Mr. O'Malley's troubled upbringing and background, and it called

seven law enforcement witnesses to testify about Mr. O'Malley's behavior and conduct in

jail. (56 RT 11504-11519; 56 RT 11617-11621, 11634-11539; 57 RT 11718-11748,

11845-11857; 58 RT 11893-11900, 11923-1-11923-8.) And although the case plainly had

aggravating factors as well, the jury deciding whether to impose life or death deliberated

more than 20 hours over six court days. (XXV CT 5715-5722.) This type of deliberation
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has long been recognized as reflecting a close case. (See, e.g., In re Sakarias, supra, 35

Ca1.4th at p. 167 [finding errors prejudicial as to penalty phase where there were several

mitigating factors and where Islome aspect or aspects of the case evidently gave one or

more jurors considerable pause in the sentencing decision, as the penalty jury deliberated

for more than 10 hours over three days . . . .1.)

On the record of this case, permitting the jury to double count special circumstances

in deciding whether to impose a death sentence cannot be deemed harmless. Under any

applicable standard of prejudice, a new penalty phase is required.
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XVI. THE PROSECUTOR'S MISCONDUCT DURING THE PENALTY PHASE 

VIOLATED MR. O'MALLEY'S FEDERAL AND STATE CONSTITUTIONAL 

RIGHTS TO DUE PROCESS AND A RELIABLE PENALTY PHASE 

DETERMINATION.

As discussed above, based on all objective indications, the penalty phase in this case

was a close one. After all, not only was this a case with significant mitigation, but the jury

deliberated more than 20 hours in deciding whether Mr. O'Malley would live or die.

Unfortunately, in urging the jury to return with a death verdict, the prosecutor

committed six distinct instances of misconduct. First, the prosecutor improperly told the

jury it could double count facts both as special circumstances and as circumstances of the

crime. Second, he separately urged the jury to impose death because, in contrast to the

victims, the defendant had received a trial. Third, he told the jury it could reject remorse as

a mitigating factor because Mr. O'Malley had exercised his right to present evidence in

mitigation. Fourth, he made an emotional plea for death by asking the jurors to return a

death verdict to ensure "justice for the victims." Fifth, he argued that death was required

by the obligations of a free society. Finally, although the jurors had gone through a lengthy

guilt-phase deliberation, the prosecutor effectively advised them that lingering doubt was

not a proper consideration in the penalty phase.

On a record such as this, any one of these errors might be cause for reversal. In light
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of the obviously close case presented to the jury, when these errors are considered together,

a new penalty phase is required.

A. The Special Role Of The Prosecutor And The Standard Of Review.

"A prosecutor is held to a standard higher than that imposed on other attorneys

because of the unique function he or she performs in representing the interests, and in

exercising the sovereign power, of the state." (People v. Hill (1998) 17 Ca1.4th 800, 819.)

A prosecutor represents "a sovereignty whose obligation to govern impartially is as

compelling as its obligation to govern at all; and whose interest, therefore, in a criminal

prosecution is not that it shall win a case, but that justice shall be done." (Berger v. United

States (1935) 295 U.S. 78, 88.)

A prosecutor's behavior violates federal Constitutional due process principles when

it is "so egregious that it infects the trial with unfairness." (People v. Hill, supra, 17

Ca1.4th at p. 818; People v. Morales (2001) 25 Ca1.4th 34, 43 ) A prosecutor's behavior is

misconduct under California law when it involves the use of "deceptive or reprehensible

methods to attempt to persuade either the court or the jury." (People v. Hill, supra, 17

Ca1.4th at p. 818.) There is no requirement that a prosecutor's misconduct during argument

be intentional. (Id. at p. 822.) However, there must be a reasonable likelihood that the jury

will construe the prosecutor's remarks in an objectionable fashion. (People v. Morales,
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supra, 25 Cal .4th at pp. 43-44.)

As more fully discussed below, the prosecutor's conduct in this case plainly

constituted misconduct under both state and federal law. A new penalty phase is required.

B. The Prosecutor Committed Misconduct In (1) Asking The Jury To Double 

Count Facts In Aggravation, (2) Asking For Death Because The Defendant  

Received A Trial Whereas The Victims Did Not, (3) Arguing That Because  

His Counsel Presented Mitigating Evidence, Mr. O'Malley Lacked Remorse,
(4)  Urging The Jury To Impose Death To Ensure "Justice For The Victims,"
(5)  Telling The Jurors That The Obligations Of A Free Society Demanded A 

Death Verdict And (6) Incorrectly Telling The Jury That Lingering Doubt  

Was Not A Mitigating Factor.

As discussed in Argument XV, above, this Court has long noted that a penalty phase

jury charged with deciding whether a defendant will live or die may not double count

evidence as both a special circumstance and a circumstance of the crime. (See People v.

Melton, supra. 44 Ca1.3d at p. 768.) Accordingly, it is improper for a prosecutor to urge a

penalty phase jury to double count such evidence. (See People v. Monterroso, supra, 34

Cal .4th at p. 790; People v. Welch,  supra, 20 Cal .4th at p. 769; People v. Cain, supra, 10

Ca1.4th at p. 68.) This same rule had been recognized well before the September 1991

penalty phase in this case. (See People v. Morris (1991) 53 Ca1.3d 152, 225; People v.

Melton, supra, 44 Ca1.3d at pp. 768-769.)

Here, the prosecutor made this exact argument. In connection with the Sharley
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German homicide, he urged the jury to consider the financial gain evidence both as a

circumstance of the crime (showing motive) and as a special circumstance. (59 RT 12232-

12234.) Similarly, as to the Herbert Parr homicide, the prosecutor again urged the jury to

consider the robbery evidence both as a circumstance of the crime (again to show motive)

and a special circumstance. (59 RI 12234, 12237.) This was improper under Melton and

its progeny.

But it was not the only misconduct which occurred in the penalty phase. In asking

the jury for a death sentence, the prosecutor pointed to "a big difference" between "the

murders that Mr. O'Malley perpetrated  

-  and the jury "imposing the death penalty after a

fair trial with the protection of each and every one of the defendant's constitutional rights,

as well as after a lengthy and exhaustive consideration by you of which penalty is

appropriate." (59 RT 12217.) Thus, the prosecutor argued that Mr. O'Malley "decided

individually to impose the death penalty  

-  on the three victims in the case. (59 RI 12261.)

The murders were "cold and callous." (59 RT 12217.) In contrast, Mr. O'Malley received

"a fair trial" with "every benefit that the law 

-  allows. (59 RI 12217, 12261.) Mr.

O'Malley received "every fairness" and "every opportunity" including "the well-qualified

and able assistance of this attorney." (59 RT 12215.) The prosecutor urged the jury, in

deciding whether to show mercy, to "consider the mercy that O'Malley had shown his

victims." (59 RI 12259.)
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Courts around the country have recognized this attempt to inflame the passions of

the jury is entirely improper. (People v. Johnson (Ill. App. 2000) 740 N.E.2d 457, 465 [in

homicide case, it was improper for the prosecutor to argue that defendants "were [the

victim's] judge, his jury and his executioner."]; Goodin v. State (Miss. 2001) 787 So.2d

639, 653 [prosecutor commits misconduct in arguing that the victim "didn't have the

Constitution out there to protect him that night, didn't have a judge to hear his case."]; State

v. Pindale (N.J.Super. 1991) 592 A.2d 300, 311 [prosecutor commits misconduct in

arguing that although defendant's rights were scrupulously honored, the defendant did not

give any rights to his victims]; Griffith v. State (Okla. Crim. App. 1987) 734 P.2d 303, 308

[prosecutor commits misconduct in referring to the constitutional rights afforded the

defendant and then asking the jury to consider "what about the rights of [the victim]. He's

sentenced to death."].) It was equally improper here.

The prosecutor appealed to the passions of the jury in yet another way. The

prosecutor accurately noted in the guilt phase of trial, Mr. O'Malley denied guilt, and in the

penalty phase, Mr. O'Malley had presented mitigating evidence regarding his upbringing.

(59 RT 12256.) According to the prosecutor. the jury could rely on the presentation of such

evidence as a reason to reject sympathy and remorse as potential mitigating factors. (59 RT

12256.) This too was improper. (See, e.g., People v. Fierro (1991) 1 Ca1.4th 173, 243-244

[at guilt phase, defense theory is that defendant is innocent, at penalty phase defendant
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testifies and denies guilt, prosecutor argues lack of remorse; held, this argument was

misconduct]; People v. Coleman (1969) 71 Ca1.2d 1159, 1168-1169 [prosecutor may not

argue lack of remorse from defendant's failure to confess].)

The prosecutor also committed misconduct when, in asking the jury to return a death

verdict, he described such a verdict as "justice for the victims, justice in this case." (59 RT

12259.) He asked for a death verdict on behalf of the "People of the State of California."

(59 RT 12261.) The Supreme Court has recognized this "kind of pressure. . . has no place

in the administration of criminal justice." (  United States v. Young  (1985) 470 U.S. 1, 18.)

The Court has also specifically held the Eighth Amendment prevents the state from

introducing evidence as to whether victims viewed a death penalty as appropriate in a

particular case. (Booth v. Maryland (1987) 482 U.S. 496, 508-509, overruled on other

grounds in Payne v. Tennessee (1991) 501 U.S. 808)29

If evidence that victims believed death a just verdict is inadmissible, it follows that

argument to the same effect -- without any supporting evidence -- is similarly improper.

Thus, it was improper for the prosecutor to argue that "justice for the victims" required the

jury to impose a death sentence in this case. (See also United States v. Mandelbaum (1st

Cir. 1986) 803 F.2d 42, 44 ["There should be no suggestion that a jury has a duty to decide

29 The Supreme Court specifically left this part of Booth intact in Payne. 

(Payne v. Tennessee, supra, 501 U.S. at p. 830, n.2.)
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one way or the other; such an appeal is designed to stir passion and can only distract a jury

from its actual duty: impartiality."].)

The prosecutor explained a death sentence was necessary to avoid "mak[ing] us so

civilized that we will end up being automatic cheek turners with no defenses against the

predators in our society. . . ." (59 RT 12256-12257.) Instead, death was required by the

obligations of "a free society." (59 RT 12259-12260.) According to the prosecutor, a free

society "requires of its citizens, of its jurors, vigilance, courage, the strength and resolve in

making the hard decision" to impose death. (59 RT 12260.) These comments too were

fundamentally improper; it is impermissible in a criminal case to wrap the flag around

closing arguments. (See, e.g., Hance v. Zant (11th Cir. 1983) 696 F.2d 940, 951-953

[improper appeal to patriotism in prosecutor's "exhorting [jurors] to join in the war against

crime" by returning a death verdict]; Brooks v. Kemp (11th Cir. 1985) 762 F.2d 1383, 1413

[improper to characterize jurors as "soldiers in the war on crime."]. See Evans v. State

(Nev. 2001) 28 P.3d 498 [misconduct in penalty phase argument where prosecutor asked

the jurors whether they had the "intestinal fortitude" to do their "legal duty"].)

Finally, it is misconduct for a prosecutor to misstate the law. (See, e.g., People v.

Morales (2001) 25 Ca1.4th 34, 43; People v. Hill (1998) 17 Ca1.4th 800, 829.) Here, the

prosecutor told the jury because it had convicted Mr. O'Malley, "you don't need to worry

about executing an innocent man." (59 RT 12216.) In fact, however, even where a jury
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has unanimously convicted a defendant of capital murder, lingering doubt remains a

legitimate mitigating factor the jury can consider in deciding if death is appropriate. (See,

e.g., People v. Kaurish (1990) 52 Ca1.3d 648, 706; People v. Terry (1964) 61 Ca1.2d 137,

145-147.)

C.  The Misconduct In This Case Requires A New Penalty Phase.

Generally, when prosecutorial misconduct infringes upon a defendant's

constitutional rights, reversal is required unless the state can prove the error harmless

beyond a reasonable doubt. (People v. Harris (1989) 47 Ca1.3d 1047, 1083; People v.

Piggage (2003) 112 Cal.App.4th 1359, 1375; People v. Hall (2000) 82 Cal.App.4th 813,

817.) When misconduct does not infringe a particular constitutional right, reversal is

required under (1) federal law when the misconduct "infects the trial with such unfairness

as to make the conviction a denial of due process" and (2) state law when it is reasonably

probable that a result more favorable to the defendant would have occurred absent the

misconduct. (People v. Piggage, supra, 112 Cal.App.4th at p. 1374.)

The result in this case does not depend upon fine distinctions in the various

standards of prejudice which can apply to this error. Mr. O'Malley was entitled to a jury

that would decide his fate free of improper influences. The prosecutor repeatedly used

techniques which courts have long recognized are designed precisely to inflame the
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passions of a jury. And he did so in a penalty phase case which, judging by the objective

indicia, was obviously close. Taken together, and under any standard of prejudice, the

misconduct in this case cannot be deemed harmless. Because of the misconduct, defendant

did not receive a reliable penalty phase. The Eighth Amendment, as well as the state and

federal guarantees to a fair trial, have been violated. A new penalty phase is required.

D. Appellate Review Of This Issue Is Warranted Notwithstanding Trial 

Counsel's Failure To Object, Because The Omission Deprived Appellant Of 

His Constitutional Right To The Effective Assistance Of Counsel.

Defense counsel did not object to a single instance of misconduct. Respondent may

argue this failure precludes appellate review of this issue. The argument should be

rejected.

The Sixth Amendment to the United States Constitution provides that criminal

defendants are entitled to the effective assistance of counsel at all critical stages of the

proceedings against them. (  United States v. Gouveia (1984) 467 U.S. 180, 187; Coleman v.

Alabama (1970) 399 U.S. 1. 9-10.) Effective counsel is necessary not just for voir dire, or

the presentation of opening statements and evidence; effective counsel is just as necessary

during the prosecution's closing argument. During the prosecutor's closing argument

defense counsel has an obligation to object to any improper arguments which the

prosecutor is making and request a curative admonition from the court. (See, e.g., People v.
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Visciotti  (1992) 2 Ca1.4th 1, 79.) For this reason, the Court often addresses the merits of

misconduct claims on direct appeal when, as here, defense counsel's failure to object

amounted to constitutionally deficient performance. (See, e.g., People v. Silva (2001) 25

Ca1.4th 345, 374 ["because defendant also claims that his trial attorney violated his

constitutional right to the effective assistance of counsel by this failure to object, we

consider whether the prosecutor's argument constituted misconduct."]. Accord People v.

Lewis  (1990) 50 Ca1.3d 262, 282; People v. Johnson (2003) 109 Cal.App.4th 1230, 1235.)

Here, defense counsel's failure to object was not tactics. There was simply no

tactical reason for defense counsel's failure to object. This Court should decide if there

was prejudicial misconduct in this case.
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XVII. BECAUSE THE CALIFORNIA CAPITAL SENTENCING SCHEME IS 

UNCONSTITUTIONAL IN NUMEROUS RESPECTS, MR. O'MALLEY'S 

DEATH SENTENCE MUST BE REVERSED.

In the capital case of People v. Schmeck (2005) 37 Ca1.3d 240, the defendant

presented a number of attacks on the California capital sentencing scheme which had been

raised and rejected in prior cases. As this Court recognized, a major purpose in presenting

such arguments is to preserve them for further review. (37 Ca1.4th at p. 303.) This Court

acknowledged that in dealing with these systemic attacks in past cases, it had given

conflicting signals on the detail needed in order for a defendant to preserve these attacks for

subsequent review. (37 Ca1.4th at p. 303, n.22.) In order to avoid detailed briefing on such

claims in future cases, the Court held that a defendant could preserve these claims by (I)

identify[ing] the claim in the context of the facts, (ii) not[ing] that we previously have

rejected the same or a similar claim in a prior decision, and (iii) ask[ing] us to reconsider

that decision." (37 Ca1.4th at p. 304.)

Mr. O'Malley has no wish to unnecessarily lengthen this brief. Accordingly,

pursuant to Schrneck, Mr. O'Malley identifies the following systemic (and previously

rejected) claims relating to the California death penalty scheme which require a new

penalty phase in his case:

(1) The trial judge's instructions permitted the jury to rely on defendant's age
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in deciding if he would live or die. (25 CT 5750.) This aggravating factor  

was unconstitutionally vague in violation of the Eighth Amendment and 

requires a new penalty phase. This Court has already rejected this argument.  

(People v. Ray (1996) 13 Ca1.4th 313, 358.) The Court's decision in Ray  

should be reconsidered.

(2)  California's capital punishment scheme, as construed by this Court in 

People v. Bacigalupo (1993) 6 Ca1.4th 457, 475-477, and as applied, violates  

the Eighth Amendment and fails to provide a meaningful and principled way 

to distinguish the few defendants who are sentenced to death from the vast  

majority who are not. This Court has already rejected this argument. (People 

v. Schmeck,  supra, 37 Ca1.4th at p. 304.) For the same reasons set forth by 

appellant in People v. Schmeck,  supra, however, the Court's decision should 

be reconsidered.

(3)  Penal Code section 190.3, subdivision (a) -- which permits a jury to 

sentence a defendant to death based on the "circumstances of the crime" -- is 

being applied in a manner that institutionalizes the arbitrary and capricious  

imposition of death. The jury in this case was instructed in accord with this 

provision. (25 CT 5749.) This Court has already rejected this argument.  

(People v. Schmeck,  supra, 37 Ca1.4th at pp. 304-305.) For the same reasons  

set forth by appellant in People v. Schmeck,  supra, however, the Court's  

decision should be reconsidered.

(4)  During the penalty phase, the state introduced evidence that Mr.
O'Malley had a prior felony conviction. (56 RT 11501-11502.) This 

evidence was admitted pursuant to Penal Code section 190.3, subdivision (c).  

The jurors were instructed they could not rely on the prior conviction unless it 

had been proven beyond a reasonable doubt. (25 CT 5751.) The jurors were  

never told that before they could rely on this aggravating factor, they had to  

unanimously agree that defendant had committed the prior crime. In light of 

the Supreme Court decision in Ring v. Arizona (2002) 536 U.S. 584, the trial  

court's failure violated Mr. O'Malley's Sixth Amendment right to a jury trial  

on the "aggravating circumstance[s] necessary for imposition of the death  

penalty." (Ring, 536 U.S. at p. 609.) In the absence of a requirement of jury 

unanimity, defendant was also deprived of his Eighth Amendment right to a  

reliable penalty phase determination. This Court has already rejected both 

these arguments. (People v. Schmeck,  supra, 37 Ca1.4th at p. 304.) For the  

same reasons set forth by the appellant in People v. Schmeck,  supra, however,  

the Court's decision should be reconsidered.
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(5)  During the penalty phase, the jury was instructed it could consider  

criminal acts which involved the express or implied use of violence. (25 CT 

5752.) Evidence supporting this instruction had been admitted at the guilt 

phase, and the jury was authorized to consider such acts at the penalty phase  

pursuant to Penal Code section 190.3, subdivision (b). The jurors were  

instructed they could not rely on this evidence unless it had been proven  

beyond a reasonable doubt. (25 CT 5752.) The jurors were told, however,  

that they could rely on this factor (b) evidence even if they had not 

unanimously agreed that the conduct had occurred. In light of the Supreme  

Court decision in Ring v. Arizona, supra, 536 U.S. 584, the trial court's  

failure violated Mr. O'Malley's Sixth Amendment right to a jury trial on the  

"aggravating circumstance[s] necessary for imposition of the death penalty."  

(Ring, 536 U.S. at p. 609.) In the absence of a requirement of jury unanimity, 

defendant was also deprived of his Eighth Amendment right to a reliable  

penalty phase determination. This Court has already rejected both these  

arguments. (People v. Lewis  (2006) 39 Ca1.4th 970, 1068.) The Court's  

decision in Lewis  should be reconsidered.

(6)  Under California law, a defendant convicted of first degree murder  

cannot receive a death sentence unless a jury (1) finds true one or more  

special circumstance allegations which render the defendant death eligible 

and (2) finds that aggravating circumstances outweigh mitigating  

circumstances. The jury in this case was not told that the second of these  

decisions had to be made beyond a reasonable doubt. This violated Mr. 

O'Malley's rights under the Fifth, Sixth, Eighth and Fourteenth Amendments.  

This Court has already rejected this argument. (People v. Schmeck,  supra, 37  

Ca1.4th at p. 304.) For the same reasons set forth by the appellant in People  

v. Schmeck,  supra, however, the Court's decision should be reconsidered.

(7)  At the penalty phase, the trial court instructed the jury in accord with 

standard instruction CALJIC 8.85. (25 CT 5749.) This instruction was 

constitutionally flawed in five ways: (1) it failed to delete inapplicable  

sentencing factors, (2) it failed to delineate between aggravating and  

mitigating factors, (3) it contained vague and ill-defined factors, (4) some 

mitigating factors were limited by adjectives such as "extreme" or 

"substantial," and (5) failed to specify a burden of proof as to either  

mitigation or aggravation. (25 CT 5749-5750.) These errors, taken singly or 

in combination, violated Mr. O'Malley's Fifth, Sixth, Eighth and Fourteenth  

Amendment rights. This Court has already rejected these arguments. (People 

v. Schmeck,  supra, 37 Ca1.4th at pp. 304-305; People v. Ray, supra, 13
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Ca1.4th at pp. 358-359.) The Court's decisions in Schrneck and Ray should be  

reconsidered.

(8)  Because the California death penalty scheme violates international law --  

including the International Covenant of Civil and Political Rights -- Mr. 

O'Malley's death sentence must be reversed. This Court has already rejected  

this argument. (People v. Schmeck,  supra, 37 Ca1.4th at p. 305.) For the  

same reasons set forth by the appellant in People v. Schmeck,  supra, however,  

the Court's decision should be reconsidered.

(9)  At the guilt phase, the prosecution introduced evidence that appellant had  

a 1979 conviction for assault in Massachusetts. (49 RT 10171.) The 

prosecution also called the victim of that assault to testify about the  

underlying facts. (49 RT 10714-10734.) At the penalty phase, the jury was 

told it could consider this evidence in deciding whether petitioner should live 

or die. (59 RT 12207.) The trial court's introduction of the facts on which 

the 1979 was premised put defendant in jeopardy a second time for the 1979 

offense in violation of the Double Jeopardy clause of the state and federal  

constitutions. This Court has already rejected this argument. (People v.  

Bacigalupo (1991) 1 Ca1.4th 103, 134-135.) For the reasons set forth by the  

appellant in Bacigalupo, supra, however, the Court's decision should be 

reconsidered.

(10)  At the penalty phase, the jury was properly instructed that before it 

could rely on prior criminal activity as a basis for imposing death, it had to  

find the prior activity true beyond a reasonable doubt. (59 RT 12207.) 

Allowing a jury which has already convicted the defendant of first degree  

murder to decide if the defendant has committed other criminal activity  

violated defendant's Fifth, Sixth, Eighth and Fourteenth Amendment rights to 

an unbiased decisionmaker. This Court has already rejected this argument.  

(People v. Hawthorne (1992) 4 Ca1.4th 43, 77.) The Court's decision in 

Hawthorne should be reconsidered.

To the extent respondent argues any of these issues is not properly preserved

because Mr. O'Malley has not presented them in sufficient detail to this Court, Mr.

O'Malley will seek leave to file a supplemental brief more fully discussing these issues.
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MOTION FOR NEW TRIAL ISSUES

XVIII. THE TRIAL COURT VIOLATED MR. O'MALLEY'S RIGHTS UNDER 

STATE AND FEDERAL LAW WHEN IT DENIED HIS NEW TRIAL 

MOTION DESPITE PRESENTATION OF EVIDENCE WHICH 

DIRECTLY SUPPORTED THE DEFENSE CASE AND 

FUNDAMENTALLY UNDERCUT THE STATE'S CASE AS TO THE 

COUNT ONE MURDER.

A. Introduction.

The state charged Mr. O'Malley with the April 25, 1986 murder of Sharley Ann

German. Mr. O'Malley presented an alibi defense, introducing evidence he was traveling

in Massachusetts. New Jersey and New Hampshire throughout the entire month of April

1986 and did not return to California until May 1, 1986. The state responded to this

defense with evidence which -- if believed -- seemed to establish that Mr. O'Malley had

returned to California on April 10, 1986, in plenty of time to commit the murder.

After trial Mr. O'Malley discovered significant evidence which not only directly

supported his alibi, but which unequivocally undercut the state's theory he had returned to

California on April 10 and -- even more importantly -- that he was in California on April

25. He moved for a new trial based on this evidence. The trial court denied the motion.

As more fully discussed below, this ruling denied Mr. O'Malley his rights under state law

as well as his federal constitutional rights to due process, a fair trial, a jury trial and a
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reliable determination of guilt in violation of the Fifth, Sixth, Eighth and Fourteenth

Amendments. Reversal is required.

B.  The Relevant Facts.

1.  The alibi defense and the state's response.

As noted, count one charged Mr. O'Malley with the April 25, 1986, murder of

Sharley Ann German in San Jose. (24 CT 5215.) The state's theory was that Geary

German, Sharley Ann's husband, hired Mr. O'Malley to kill his wife. According to the

prosecutor, Mr. O'Malley personally killed Sharley Ann by stabbing and shooting her. The

jury agreed, convicting of murder and finding true personal use allegations that Mr.

O'Malley used a firearm and a knife during the murder. (25 CT 5585; 55 RT 11352-

11353.)

The defense to this charge was simple: Mr. O'Malley, who grew up in Wrentham,

Massachusetts, was visiting friends in Wrentham when Sharley Ann was murdered. Mr.

O'Malley testified that he was out of state from March of 1986 to May 1, 1986. (39 RT

8324-8328, 8332-8333; 42 RT 8928-8929; 43 RT 9008-9009, 9022.) Mr. O'Malley told

the jury while he was in Massachusetts, he saw his old high school hockey coach -- Richard

Lillis -- at a restaurant. (39 RT 8329-8330.) Coach Lillis was never called at trial.
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Obviously, if the jury believed Mr. O'Malley was out of state on April 26, 1986, it

would not have convicted Mr. O'Malley of the murder, nor found the personal use

allegations true. Thus, Mr. O'Malley tried to corroborate his testimony he was in

Massachusetts in late April of 1986.

First, he called Karen Shaw, Robert Thompson and Mark Webber to testify they

visited with Mr. O'Malley, or he visited with them, in Wrentham and North Attleborough,

Massachusetts between April 15 and April 28, 1986. (31 RT 6659, 6679-6681; 32 RT

6787-6788, 6799-6802; 34 RT 7328-7330, 7334, 7352.) Second, he called Glenn Johnson

to testify that he picked Mr. O'Malley up from San Francisco airport during the last week

of April, or the beginning of May, 1986. (33 RT 6912, 6915.) On cross examination,

however, these witnesses testified they could not be certain as to when in April they

actually saw Mr. O'Malley. (32 RT 6734, 6807-6908, 6809; 34 RT 7334, 7351; 51 RI

10496.) Thus, in his closing argument the prosecutor was able to argue these witnesses

simply did not recall the correct dates. (53 RT 10880-10883.)

For his part, the prosecutor did not dispute that Mr. O'Malley visited Massachusetts

in April of 1986. (53 RT 10894.) Instead, the prosecutor rebutted the defense alibi with

two different types of evidence. First, the prosecutor presented telephone bill records

showing a series of calls billed to Mr. O'Malley's home in early April 1986 from out-of-

state. (51 RT 10520-10524.) These calls were made from Massachusetts, New Hampshire
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and New Jersey. (51 RT 10520-10525.) They included collect calls made to Mr.

O'Malley's home up until April 10, 1986. (51 RT 10520-10525.) The last collect call was

made on April 10, and was from a pay telephone at the San Francisco Airport. (51 RT

10528.) Based on these telephone records, the state's position was that Mr. O'Malley's

witnesses simply got their dates wrong, and Mr. O'Malley had returned to California on

April 10. (53 RT 10901, 10910.)

In addition, the prosecutor presented testimony from Karen O'Neal. O'Neal lived in

Texas and in 1986 was in the process of getting a divorce from her husband John Mercuri.

Mr. O'Malley occasionally worked for Mercuri and was a friend. (42 RT 8811-8816,

8831-8832.) A court hearing had been held in Texas to address distribution of marital

property. (52 RT 10658, 10689-10690.)

According to O'Neal, appellant called her on the telephone after the hearing,

threatened her, and gave her a deadline to decide whether she would sign everything over to

Mercuri. (52 RT 10659-10660, 10678, 10690.) O'Neal testified she decided to sign all of

the marital assets over to Mercuri, and she called appellant's home in Redwood City,

California to let him know of her decision. (52 RT 10660-10661.) When O'Neal called,

Karen Dolan answered the phone and told her appellant was at a meeting. (52 RT 10662.)

O'Neal said she left a number where she could be reached, which she assumed was her

mother's phone number, and appellant called her back later that same day. (Ibid.)
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O'Neal could not recall the date of this phone call. (52 RT 10691.) However, when

the prosecutor showed O'Neal records of an April 14, 1986, phone call placed from

appellant's home to O'Neal's mother's home, O'Neal testified that was the approximate

time frame of appellant's call. (52 RT 10662-10666.) According to O'Neal, after

receiving this phone call, she told her attorney to quickly settle the case and thereafter

signed all of the marital property over to Mercuri. (52 RT 10665, 10679.) The prosecutor

relied on O'Neal's testimony to show Mr. O'Malley was indeed in California on April 14,

1986. (53 RT 10901-10902, 10906-10907, 10910.)

2.  The new evidence.

As noted above, Mr. O'Malley testified that while he was back in Massachusetts, he

happened to run into his old high school hockey coach, Richard Lillis. (39 RT 8329-8330;

43 RT 8996.) Coach Lillis was never called as a witness at trial because defense counsel

was unable to find him. (RT 11/21/91 at 7.) In the new trial motion, however, defense

counsel made clear Coach Lillis had finally been located. In one significant respect, Coach

Lillis 'S testimony was remarkable.

As discussed above, the defense had presented several witnesses who testified they

saw Mr. O'Malley in Massachusetts in late April 1986. But because each of these

witnesses could not be certain of the date they saw Mr. O'Malley, the prosecutor was able
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to argue they were wrong, and Mr. O'Malley had returned to California on April 10. (53

RT 10880-10883.)

But Coach Lillis suffered from no such flaw. He recalled his chance meeting with

Mr. O'Malley -- his former player -- in April of 1986. According to Coach Lillis, the

meeting was at the Red Wing diner on Sunday, April 20, 1986. (RT 11/12/91 at 7-8.)

Coach Lillis was sure of the date because it happened to fall on his birthday. (RT 11/21/91

at 7-8.) This evidence alone would have been devastating to the state's case; it completely

undercut the state's theory that Mr. O'Malley returned to California on April 10.

But there was more. Louis Lombardi lived with Mr. O'Malley and Karen Dolan in

the Spring of 1986. (18 CT 3956-3957; 30 RT 6198.) At the preliminary hearing,

Lombardi testified Mr. O'Malley was out of town for several weeks that spring. (XVIII CT

3971, 3976, 3979.) Prior to trial, he told a defense investigator he had two tickets to a

baseball game on April 29, 1986, but he went to the game alone because Mr. O'Malley —

who usually went with him -- was out of town. (RT 11/21/91 at 4; XXVII CT 6194-6195.)

He also recalled Mr. O'Malley was out of town at tax time (April 15, 1986) as well.

(XXVII CT 6199-9200.) Mr. Lombardi was subpoened to testify at trial. (RT 11/21/91 at

4.)

On the day he was to testify, Lombardi changed his story. In a declaration filed with
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the new trial motion, Lombardi admitted he changed his story because he was afraid to

testify and did not realize the importance of his testimony to the defense case. (XXVII CT

6200-6201.) His changed story was that he was no longer sure about his dates and, in fact,

Mr. O'Malley was with him at the baseball game. (RT 11/21/91 4-5; XXVII CT 6195.) In

light of this new information, defense counsel did not call Lombardi as a witness. (RT

11/21/91 4-5; XXVII CT 6195.)

After the guilt phase was over, the defense re-interviewed Lombardi. He admitted

he had lied to the defense on the day he was scheduled to testify. (XXVII CT 6200-6201.)

In fact, Lombardi had discovered the ticket stub from the baseball game which showed the

game was indeed played on April 29, 1986. (XXVII CT 6200.) He reiterated Mr.

O'Malley was out of town from sometime prior to April 15 through at least April 29.

(XXVII CT 6200.)

Even this was not all. As noted above, the prosecutor relied on Karen O'Neal's

testimony to establish Mr. O'Malley was in California on April 14. O'Neal testified that

after she received a threatening telephone call from Mr. O'Malley, she told her attorney to

quickly settle the divorce and give the marital property to her husband. (52 RT 10665,

10679.) O'Neal could not recall the date of this phone call, but believed it to be around

April 14. (52 RT 10662-10666, 10691.) In his closing argument the prosecutor not only

relied on O'Neal's testimony to argue Mr. O'Malley was in California on April 14, but he
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urged the jury to consider "the defense did not call one witness to rebut her testimony." (54

RT 11267. See 53 RT 10901-10910, 10939-10940; RT 54 11269.)

New evidence presented at the new trial motion directly rebutted O'Neal's

testimony. Defense counsel obtained the records from O'Neal's divorce case. (RT

11/21/91 8-9.) These records showed that on April 19, 1986 -- five days after Mr.

O'Malley had purportedly threatened her by telephone -- O'Neal executed a document in

anticipation of litigation which set forth the marital assets which were to be the subject of

the litigation. (RT 11/21/91 at 8-9.) Thus, on April 19, she was still contesting the marital

property distribution, which means that she had not yet received the threat from O'Malley.

This evidence directly undermines O'Neal's testimony as to when Mr. O'Malley called; if

she told her attorney to settle the case after Mr. O'Malley called her, the fact that she was

executing documents in anticipation of litigation on April 19 undermines the prosecution's

claim Mr. O'Malley had called her on April 14.3°

3.  The trial court's ruling.

The trial court denied the new trial motion. (RT 11/21/91 at 17.) The court stated

3° The divorce records further showed it was not until May 7, 1986, that O'Neal's  

lawyer advised the Texas court that O'Neal wanted to settle the divorce action. (RT 

11/21/91 8-9.) Since O'Neal advised her lawyer to settle the case quickly after speaking  

with Mr. O'Malley, this May 7 date suggests that the conversation between O'Neal and 

O'Malley occurred in early May, not on April 14.
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its view that the trial evidence had shown Mr. O'Malley was "not back East" at the time of

the German homicide. (RT 11/21/91 at 16.) Accordingly, the contrary evidence would not

have made a difference in the result. (RT 11/21/91 at 16.) The court went on to add that it

was "questionable" as to whether the evidence was newly discovered, although the court

did not make a finding in this regard and did not purport to rest its ruling on this ground.

(RT 11/21/91 at 16.) Although it did not hold a hearing to listen to testimony from either

Coach Lillis or Mr. Lombardi, the court went on to make a credibility finding as to

Lombardi, ruling that because he changed his testimony, his credibility was "extremely

questionable." (RT 11/21/91 at 16.)

C. The Trial Court Abused Its Discretion When It Refused To Grant A New 

Trial In Light Of New Evidence Which Not Only Supported Mr. O'Malley's 

Alibi, But Directly Undercut The State's Case.

Penal Code section 1181, subdivision 8, authorizes the trial court to grant a new trial

motion based on the discovery of new evidence. In ruling on such a motion, the trial court

must consider whether the evidence is newly discovered (or whether the defendant could

have discovered the evidence sooner with reasonable diligence), and whether the new

evidence "be such as to render a different result probable on a retrial of the cause." (People

v. Martinez (1984) 36 Ca1.3d 816, 821.) The motion "should be undoubtedly granted where

the showing is such as to make it apparent to the trial court that the defendant has, without

fault on his part, not had a fair trial on the merits, and that by reason of newly discovered
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evidence the result would probably be, or should be, different on a retrial." (People v.

Minnick  (1989) 214 Cal.App.3d 1478, 1481.)

While the grant or denial of a motion for a new trial on the ground of newly

discovered evidence lies in the sound discretion of the trial court (People v. Love  (1959) 51

Ca1.2d 751, 757-758), it is an abuse of discretion to deny such a motion where "the newly

discovered evidence contradicts the strongest evidence introduced against the defendant."

(People v. Martinez, supra, 36 Ca1.3d at p. 823. See People v. Williams (1962) 57 Ca1.2d

263, 274-275; People v. Cooper (1979) 95 Cal.App.3d 844, 852; People v. Gilbert (1944)

62 Cal.App.2d 933, 938.) Moreover, "[o]nce a trial court determines that a 'defendant did

not have a 'fair trial on the merits, and that by reason of the newly discovered evidence the

result could reasonably and probably be different on a retrial,' . . . it should not seek to

sustain an erroneous judgment imposing criminal penalties on the defendant as a way of

punishing defense counsel's lack of diligence." (People v. Martinez, supra, 36 Ca1.3d at p.

825.) Thus, "the standard of diligence may be relaxed when the newly discovered evidence

would probably lead to a different result on retrial." (Ibid. [trial court denied new trial

motion by finding that defense counsel was not diligent; held, although finding of non-

diligence was correct, trial court nevertheless abused its discretion in denying new trial

motion where new evidence undercut the state's case and "would probably lead to a

different result on retrial.")
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Application of these principles here compels a conclusion the trial court erred in

refusing to grant the new trial motion. In connection with the count-one charge, the

defense theory was Mr. O'Malley was in Massachusetts at the time of the crime. In light of

the many witnesses who confirmed Mr. O'Malley's presence in Massachusetts in April of

1986, the strongest parts of the state's case were (1) the phone records suggesting Mr.

O'Malley returned to California on April 10 and (2) Karen O'Neal's testimony buttressing

those telephone records.

The new evidence from Coach Lillis and Lombardi -- along with the divorce records

-- fundamentally contradicts the state's case and squarely supports Mr. O'Malley's alibi.

Indeed, Coach Lillis's testimony not only directly refutes the state's theory about an April

10 return to California, it just as directly corroborates the recollections of Karen Shaw,

Robert Thompson, Mark Webber and Glenn Johnson about when Mr. O'Malley was in

Massachusetts. The same is true with respect to both the divorce records and testimony

from Lombardi; both support Mr. O'Malley's testimony he was in Massachusetts in late

April and both undercut the state's theory Mr. O'Malley returned to California on April 10.

Because the new evidence contradicts the strongest evidence introduced against the

defendant, the new trial motion should have been granted. (People v. Martinez, supra, 36
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Ca1.3d at p. 823)3'

There is a federal constitutional dimension as well to the trial court's error. As this

Court has noted, the new trial remedy for new evidence pointing to innocence is a

requirement of Due Process. (People v. Martinez, supra, 36 Ca1.3d at p. 826.) A state trial

court violates federal Due Process where it denies a new trial motion where the new

evidence is likely to produce a different result at a second trial. (See Quigg v. Crist (9th

Cir. 1980) 616 F.2d 1107, 1112.) In addition, as noted above, capital defendants have an

Eighth Amendment right to a reliable guilt phase proceeding. (Beck  v. Alabama, supra,

447 U.S. 625.)

Here, these rights are plainly implicated. The prosecutor urged the jury to reject Mr.

O'Malley's alibi defense, arguing he had returned to California on April 10. The new

evidence establishes the prosecutor was wrong. Instead, it directly corroborates the defense

witnesses presented, including Mr. O'Malley himself. The count one conviction, and the

31 Because the new evidence "would probably lead to a different result on retrial" of 

the count one homicide, there is no need to dwell on whether counsel was diligent in 

uncovering the evidence. (People v. Martinez, supra, 36 Ca1.3d at p. 825.) But it is 

worth noting counsel tried to locate Coach Lillis prior to and during trial and was simply 

unable to do so. (RT 11/21/91 at 7.) And although witness Lombardi had been located,  

he was not called as a witness because -- on the day he was scheduled to testify -- he lied 

to the defense about what he knew. Under these circumstance, counsel cannot be faulted  

for not presenting Lombardi at trial. (See People v. Hairgrove (1971) 18 Cal.App.3d 606 

[witness falsely denied his complicity in crime to police; held, defense counsel showed no 

lack of diligence in failing to call witness to testify and admit complicity in crime].)
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related special circumstance and personal use findings must be reversed. As this Court

noted nearly half a century ago:

"[I]t has been said that one of the most prolific causes of miscarriages of 

justice is the reluctance of trial judges to exercise the discretion with which 

they are clothed to grant a new trial when the circumstances show that justice  

would be thereby served." (People v. Love,  supra, 51 Ca1.2d at p. 758.)

That is exactly the case here as well. Reversal is required.
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XIX. THE CUMULATIVE EFFECT OF ERRORS IN THIS CASE REQUIRES 

REVERSAL OF THE GUILT AND PENALTY PHASES.

As discussed in some detail above, there are numerous errors in this case which even

when considered in isolation from one another, require reversal of both the guilt and

penalty phase verdicts of Mr. O'Malley's trial. However, assuming arguendo these errors

alone are insufficient to require reversal of the guilt and penalty phases verdicts, this Court

must also consider the cumulative impact of these errors.

In this regard, this Court has long recognized that even where individual errors

themselves do not require reversal in a criminal case, the cumulative impact of these errors

may itself require reversal. (See, e.g., People v. Holt (1984) 37 Ca1.3d 436, 459-460;

People v. Cardenas (1982) 31 Ca1.3d 897, 907; People v. Underwood (1964) 61 Ca1.2d

113, 125.) The federal courts have also recognized that the cumulative impact of individual

errors may itself violate due process. (See, e.g., Thomas v. Hubbard (9th Cir. 2001) 273

F.3d 1164, 1179 [cumulative effect of three significant trial errors "so infected the trial

with unfairness as to make the resulting conviction a denial of due process]; Mak v.

Blodgett (9th Cir. 1992) 970 F.2d 614, 622 [collecting cases considering prejudicial effect

of multiple errors].)

That is exactly the case here. Even if none of the errors discussed above separately
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require relief, when considered in conjunction with one another in any combination, the

cumulative impact of these errors itself violates state law, as well as Mr. O'Malley's federal

due process right to a fair jury trial and his Eighth Amendment right to a reliable

determination of guilty and penalty. Reversal is required.
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CONCLUSION

For all these reasons, the convictions and death sentence must be reversed.

DATED: IiI1710 1  Respectfully submitted,

CLIFF GARDNER 

LAZULI WHITT
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