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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA 

 
THE PEOPLE, 
Plaintiff and Respondent, 
 
v.   
 
TROY LEE SHAW, 
Defendant and Appellant. 

No. S_________ 
 
Court of Appeal 
No. C098821 
 
Placer County  
Super. Ct. 
No. 62176716Z 

 
APPEAL FROM THE SUPERIOR COURT  

OF PLACER COUNTY 
 

Honorable Suzanne I. Gazzaniga, Judge 
  

 
PETITION FOR REVIEW  

   
 
TO THE HONORABLE PATRICIA GUERRERO, CHIEF 
JUSTICE OF THE STATE OF CALIFORNIA, AND TO THE 
HONORABLE ASSOCIATE JUSTICES OF THE SUPREME 
COURT:      
 

This petition for review follows the unpublished decision of 
the Court of Appeal, Third Appellate District. A copy of the 
opinion is attached to this petition as an appendix.  

ISSUES PRESENTED FOR REVIEW 
 
 

1. Whether a defendant can receive two strikes based on a 
single, indivisible act? Does People v. Vargas (2014) 59 
Cal.4th 635 (Vargas) and People v. Benson (1998) 18 
Cal.4th 24, 36, fn. 8 (Benson) control the inquiry, or 
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does People v. Rusconi (2015) 236 Cal.App.4th 273 
(Rusconi)? 
 

2. Whether the People v. Superior Court (Romero) (1996) 
13 Cal.4th 497 (Romero) standard for striking a strike 
has shifted (or should shift) in consideration of inter 
alia Senate Bill No. 81 (2021-2022 Reg. Sess.) (SB 81) 
and the stated intent of the Legislature, so as to compel 
a finding of prejudicial error in this case? 

 

STATEMENT OF CASE AND FACTS 1 
 
 On June 6, 2023, petitioner Troy Lee Shaw received a 25  -
year-to-life sentence after being found sleeping in his car on a 
low traffic road, presumably exhausted because he was coming 
down from a methamphetamine high. (7RT 171, 194; 8RT 277, 
366, 412; 11RT 732, 735; 2CT 331; Veh. Code, § 23152, subd. (f).) 
The finding that petitioner was to be sentenced as a third striker 
for having driven while under the influence – which was 
vigorously litigated in the trial court – was based on a single car 
accident that happened two decades prior that resulted in two 
deaths. (See 1CT 272-303; 2CT 312-313, 424-428; §§ 191.5, subd. 
(a), 1385; opn., p. 1.) 
 In the trial court, the defense argued this Court’s guidance 
in Vargas, supra, 59 Cal.4th 635 and Benson, supra, 18 Cal.4th 
at page 36, footnote 8, as well as SB 81, controlled the inquiry, 
urging the trial court to strike one of the two strikes, whereas 

                                                 
1  A summary of the case and facts is also included in the opinion 
at pages 1 through 2. 
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the prosecution relied on the Court of Appeal’s decision in 
Rusconi, supra, 236 Cal.App.4th 273 urging imposition of both 
strikes. (1CT 272-303; Supp. CT 1-10; 1RT 4-15; 11RT 716, 718  -
721.) The trial court sided with the prosecution. (1RT 15; 11RT 
723-736.) 
 On appeal, petitioner argued the trial court erred by 
failing to strike at least one of the two strike priors in 
consideration of this Court’s reasoning in Vargas and the cited 
footnote in Benson, and/or in consideration of SB 81’s legislative 
guidance. (AOB; ARB.) 
 The Court of Appeal, like the trial court, found Rusconi 
applied, not Vargas or the cited footnote. (Opn., pp. 4-5.) Relying 
on People v. Burke (2023) 89 Cal.App.5th 237, 243 (Burke), the 
Court of Appeal then rejected petitioner’s contention that the 
Legislature’s commentary in passing SB 81 had any persuasive 
weight whatsoever. (Opn., pp. 6-7; see opn., p. 6, fn. 2 
[dismissing petitioner’s argument based on legislative history as 
an “unnecessary discussion,” without addressing it further].) 
 A petition for rehearing was not filed. 
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ARGUMENT 
 
I. THIS COURT SHOULD TAKE REVIEW OF THE IMPORTANT 

QUESTION OF WHETHER A DEFENDANT MAY RECEIVE 
TWO STRIKES FOR A SINGLE, INDIVISIBLE ACT; ON 
REVIEW, THIS COURT SHOULD EXTEND BENSON AND 
VARGAS TO CONCLUDE THE TRIAL COURT’S FAILURE TO 
STRIKE ONE OF THE TWO STRIKES WAS IN ERROR 
 

 
This Court should take review of the important, unsettled 

question of law as to whether a trial court may impose two 
strikes based on a single, indivisible act, especially where, as 
here, no crime of violence is or was involved. As the parties 
recognized below, there is a tension in the jurisprudence 
between the dicta in Vargas and Benson, on the one hand, and 
the dicta in Rusconi, on the other, with no clear guidance. In the 
present case, the lower courts resolved this tension in favor of a 
life sentence, under circumstances in which this appears 
unjustifiably harsh. Locking away a man for 25 years to life 
upon being found sleeping in a car, under circumstances in 
which no one was injured, does not appear to be an appropriate 
use of taxpayer resources or a just punishment commensurate 
with the circumstances. Not only is the legal question an 
important, unresolved one in need of this Court’s guidance, but 
overriding principles of justice and fairness, likewise, merit this 
Court’s attention. 

On review, this Court should find the Court of Appeal and 
trial court erred by finding the Fourth District Court of Appeal’s 
dicta in Rusconi controlling and, moreover, by failing to extend 
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this Court’s guidance in Benson and Vargas. (See 1RT 15; 1CT 
285; 11RT 731-732; Evans v. City of Bakersfield (1994) 22 
Cal.App.4th 321, 328 [California Supreme Court dicta is 
properly treated as “highly persuasive” guidance].) In Benson, 
this Court indicated in a footnote that a trial court may abuse its 
discretion by denying a defendant’s motion to strike one of two 
strike priors when those two priors “arise out of a single act by 
the defendant as distinguished from multiple acts committed in 
an indivisible course of conduct . . . .” (Benson, supra, 18 Cal.4th 
at p. 36, fn. 8; see also People v. Sanchez (2001) 24 Cal.4th 983, 
993 [noting the footnote in Benson] and People v. Carmony 

(2004) 33 Cal.4th 367, 374-375 [same].)  
In Vargas, this Court then took up this “extreme 

situation,” in which two prior convictions were, not only, related 
to the same course of conduct, but instead, constituted the very 
same act, there, a robbery and a carjacking, committed against 
the same victim. (Vargas, supra, 59 Cal.4th at pp. 638-639.) 
Under those circumstances, Vargas held that treating those two 
priors as two separate convictions for purposes of the Three 
Strikes Law was “inconsistent with the spirit of the” statutory 
scheme. (Vargas, at p. 639, citing Pen. Code, §§ 667, subds. (b)- 
(i), 1170.12.) 

Rusconi was not a California Supreme Court case, but, 
rather, a 2015 case out of the Fourth Appellate District, Division 
One. (Rusconi, supra, 236 Cal.App.4th 273.) In Rusconi, the 
defendant pled guilty, in 1986, to two counts of vehicular 
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manslaughter after “dr[iving] her car onto the shoulder of a 
narrow road and hit[ting] two bicyclists.” (Id. at pp. 275-276.) 
Each bicyclist died. (Id. at p. 276.) Following a subsequent 
conviction for driving under the influence, in 2005, Ms. Rusconi 
moved unsuccessfully to strike one of these two prior convictions. 
(Id. at pp. 275-276.) In 2013, Ms. Rusconi filed a section 
1170.126, Proposition 36 petition for resentencing. (Rusconi, at 
p. 277.) The trial court found Ms. Rusconi was ineligible for 
Penal Code section 1170.126 relief as a matter of law. (Rusconi, 
at p. 277.) 

On appeal, Ms. Rusoni conceded that she was statutorily 
ineligible for the relief that she sought in the trial court. 
(Rusconi, supra, 236 Cal.App.4th at p. 277.) Nevertheless, Ms. 
Rusconi asked the Court of Appeal to find the sentence 
“unauthorized” in consideration of Vargas. (Rusconi, at p. 277.) 
Rusconi held that because inter alia Vargas did not address the 
question of multiple victims, it did not create a new category of 
retroactive relief for defendants, such as Ms. Rusconi, whose 
priors were “arguably” based on a single act but involved more 
than one victim. (Rusconi, supra, 236 Cal.App.4th at pp. 279  -
281.) 

The Fourth District Court of Appeal’s dicta in Rusconi 
should not be found to control the present inquiry, at least with 
respect to petitioner’s post-trial Romero motion. The issue, in 
Rusconi, was whether the trial court had correctly rejected the 
defendant’s Penal Code section 1170.126 petition and/or, at most, 
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whether the defendant’s sentence was unauthorized. Rusconi did 
not address whether the trial court, in that case, had 
appropriately exercised is discretion prior to Vargas. 

Moreover, here, unlike in Rusconi, but as in Vargas, the 
two priors involved one single, indivisible act. While Rusconi, in 
dicta, purports to reflect upon whether two strikes may be 
authorized for a “single act,” the references to the record in that 
case show that Ms. Rusconi hit two different bicycles. (See 
Rusconi, supra, 236 Cal.App.4th at pp. 275-276, 281.) Rusconi’s 
dicta, therefore, does not even address the question of whether a 
single act, in the most literal, indivisible sense, may give rise to 
two separate strike priors. 

The Court of Appeal and the trial court, in the present 
case, erred by finding Rusconi controlled or, at a minimum, 
erred by failing to apply Vargas’ guidance in ruling upon 
petitioner’s Romero motion. Here, unlike in Rusconi, the post  -
trial issue was the proper exercise of the trial court’s discretion, 
in consideration of Vargas and the footnote in Benson. Moreover, 
here, unlike the retroactive, statutory question at issue in 
Rusconi, the question presented in this case is whether a literal, 
single act may properly give rise to two separate strikes, in a 
case in which the present offense is not even a serious or violent 
offense, as defined. (See Pen. Code, §§ 667, 667.5, 1192.7.) 

This Court should apply Vargas’ reasoning and conclude it 
was, at a minimum, an abuse of the trial court’s discretion to, in 
a case involving no crime of violence, find such a result was 
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warranted, regardless of whether the lower court was technically 
“authorized” to reach such a conclusion under a plain language 
reading of the current statutory scheme. This does not mean 
that a defendant cannot be sentenced more harshly at the time 
he is convicted of a single act involving more than one victim, 
but to find that the happenstance number of passengers in a 
vehicle, at the time of a past unlawful act, is indicative of 
whether a defendant is a three striker, versus a two striker, 
twenty years later, does not appear to serve the greater good.  

This Court should take review, find Vargas and Benson 
control (at least when no crime of violence is involved) and 
reverse.  
 
II. THIS COURT SHOULD TAKE REVIEW OF THE IMPORTANT 

QUESTION OF WHETHER THE LEGISLATIVE HISTORY IN 
PASSING SB 81 HOLDS ANY CONTROLLING OR 
PERSUASIVE WEIGHT IN THE ROMERO CONTEXT; ON 
REVIEW, THIS COURT SHOULD RULE THE ROMERO 
STANDARD HAS SHIFTED IN THE WAKE OF SB 81 
 
Even while ruling SB 81’s amendments do not apply to the 

question of whether to strike the strike, Burke, recognized that 
much of the legislative history signaled an intent for its 
amendments to apply to that question. (Burke, supra, 89 
Cal.App.5th at p. 243, fn. 3.) This Court should take review and 
resolve the important, unsettled question as to whether SB 81’s 
legislative guidance and framework has any relevancy to a trial 
court’s analysis as to whether to strike a strike prior. Given, as 
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Burke recognized, the intent of the Legislature was for the bill to 
set forth guiding factors, including in the Romero context, and 
given Romero, itself, held that a trial court’s discretion to strike 
a strike is governed by Penal Code section 1385, despite the 
statute’s use of the term “enhancement,” rather than the 
(technically correct) term “alternative sentencing scheme.” 
(Romero, supra, 13 Cal.4th at p. 530), the current jurisprudence 
appears purposefully at odds with both the Legislature’s intent 
and this Court’s precedent. The Legislature should have been 
able to rely on the cited language in Romero when it issued SB 
81, in order to update Penal Code section 1385’s interests of 
justice standard, for purposes of promoting uniformity and 
accounting for contemporary notions of sound sentencing policy. 

As this case helps exemplify, the Romero standard has 
remained unnecessarily rigid and difficult to overcome, despite 
the Legislature purposefully attempting to alter the standard. 
Without this Court’s guidance, lengthy sentences – based on a 
restrictive interpretation of the Penal Code’s sentencing laws, 
which has since been altered in many other respects and which 
the Legislature has intentionally attempted to revise – will 
continue to persist. It is time to reform the Romero standard in 
conformity with the Legislature’s stated aims.  

On review, this Court should find the Court of Appeal 
erred by dismissing the Legislature’s guidance as wholly 
irrelevant to the Romero context. (Opn., p. 6, fn. 2.) Rather, this 
Court should find SB 81, at a minimum, sets forth a list of 
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relevant balancing factors in the Romero context, and reverse 
and remand the sentence for reconsideration of petitioner’s 
Romero motion under an updated, more equitable framework. 

 
A. Additional Background 

 
Petitioner was born on Christmas Day 1968. (2CT 305.) 

Petitioner’s parents divorced when he was just a baby. (2CT 
315.) He was raised mostly by his father, as his mother was 
absent. (2CT 315.) In sixth grade, petitioner was taken out of 
school. Though petitioner was homeschooled, he never received a 
high school diploma. (2CT 315.) 

While still a child, petitioner was often unsupervised, with 
his father also mostly absent. (2CT 316.) Drugs and alcohol 
became a problem, resulting in a juvenile true finding for 
possession of hypodermic syringe and burglary. (See 2CT 310, 
315-316.) As a young adult, petitioner did not fare much better, 
suffering from a number of nonviolent convictions, including four 
convictions for possession of a controlled substance for sale. (2CT 
311; Health & Saf. Code, § 11378.) 

At age 33, petitioner was involved in a car accident while 
intoxicated, which took the lives of a mother and baby. (See 2CT 
313, 318.) Petitioner took responsibility, pleading no contest to 
two counts of gross vehicular manslaughter, one count for each 
victim. (2CT 313, 424-428; § 191.5, subd. (a).) In exchange, 
petitioner was sentenced to a term of eight years in prison. (2CT 
312; Supp. CT 9.) 
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Unfortunately, petitioner’s time in custody did not cure his 
substance use disorder. (See 2CT 316-317.) Upon his release, 
petitioner continued to run afoul of the law, receiving a series of 
convictions between 2008 and 2017 for possession of a controlled 
substance, a misdemeanor conviction for driving on a suspended 
license, two convictions for possession of a stolen vehicle, and a 
misdemeanor conviction for disorderly conduct. (2CT 312-314; 
Pen. Code, §§ 496d, subd. (a), 647; Health & Saf. Code, § 11377, 
subd. (a).) According to petitioner, the only periods of sobriety 
from methamphetamine he has enjoyed since 1986 are the times 
he spent incarcerated. (2CT 316.) Even then, petitioner 
struggled with addiction. (See 2CT 317.) While awaiting trial in 
the present case, petitioner was found in possession of pruno, 
also known as prison wine. (2CT 317.) Although petitioner spent 
a short stint in an outpatient drug treatment program the year 
prior to the fatal car crash, it was evidently not effective. (2CT 
312-313, 317.) 

Nevertheless, despite petitioner’s somewhat checkered 
history, he does not appear to have ever suffered any convictions 
involving a crime of “violence,” as defined under relevant 
statutes, though he did commit the grossly negligent act of 
driving while intoxicated, in 2002, which resulted in the two 
deaths. (2CT 310-314; Pen. Code, §§ 191.5, subd. (a), 667.5, subd. 
(c).)  

After petitioner was convicted in the present offense, the 
defense filed a Romero motion, asking the trial court to strike 
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one or both of the strike priors in the furtherance of justice. (1CT 
272-303; Pen. Code, § 1385.) The defense emphasized recent 
sentencing reforms under SB 81, noting SB 81 was passed to 
provide trial courts with better guidance on Penal Code section 
1385’s “furtherance of justice standards” and was aimed at 
tackling the caselaw to date that had contributed to 
“ ‘California’s mass incarceration crisis.’ ” (1CT 274-275, quoting 
Assem. Com. on Public Safety, Rep. on SB 81, April 27, 2021, p. 
6 and citing Sen. Com. on Public Safety, Rep. on SB 81, Mar. 16, 
2021, pp. 1-2; People v. Mayfield (2020) 50 Cal.App.5th 1096, 
1105.)  

While recognizing SB 81 had not (yet) been interpreted as 
requiring trial courts to afford “great weight’ to a list of guiding 
factors in the Romero context, defense counsel encouraged the 
trial court to apply SB 81’s new framework and, upon doing so, 
strike one or more of the strike priors. (1CT 275-277.) Among the 
(potentially) applicable factors counsel listed, urging the 
dismissal of at least one of petitioner’s strike priors, was the fact 
that: (1) multiple “enhancements” were alleged; (2) the 
application of the “enhancement[s] [w]ould result in a sentence 
of over 20 years”; (3) the current offense was connected to mental 
illness; (4) the current offense was connected to childhood 
trauma; (5) the current offense was not a “violent felony” as 
defined in subdivision (c) of [Penal Code] [s]ection 667.5; and (5) 
the “enhancement [wa]s based on a prior conviction that is over 
five years old.” (1CT 276, quoting Pen. Code, § 1385, subd. 
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(c)(2)(B), (C), (D), (E), (F) & (H); see also Assem. Floor Analysis 
of SB 81, Sen. Third Reading, Aug. 31, 2021, at p. 2 [noting the 
SB 81 was designed to address “sentencing enhancements and 
other allegations that would lengthen a defendant’s sentence,” 
emphasis added]; see Romero, supra, 13 Cal.4th at pp. 527-530 
[finding that section 1385 governed the trial court’s discretion to 
strike a strike, despite the statute’s use of the term 
“enhancement,” rather than the term “alternative sentencing 
scheme”].) 

Addressing the caselaw standard for analyzing a Romero 
inquiry, developed prior to SB 81, petitioner likewise argued 
several factors supported the dismissal of one or more of the 
strikes, namely: (1) petitioner’s background – including the 
circumstances of his childhood, his drug addiction, his desire for 
rehabilitation, a history of employment, and positive character 
references; (2) the remoteness of the two priors, being two 
decades old; (3) the comparably less serious nature of his other 
criminal convictions (apart from the two strike priors); (4) a 
willingness to participate in rehabilitative programs – as 
evidenced by certificates showing completion of anger 
management, substance abuse, cognitive awareness, and other 
self-help courses, attached to the motion, and by his documented 
acceptance into a treatment program; (5) the absence of actual 
and/or threatened violence in the current offense; (6) petitioner’s 
possession of life skills, such as landscaping, woodworking, 
masonry, and tattoo artistry; (7) the fact that the two priors 
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were but one act (relying on Vargas); (8) the lack of injuries in 
the current case; and (9) the fact that the remainder of 
petitioner’s record consists of non-violent offenses. (1CT 278-302, 
citing inter alia People v. Williams (1998) 17 Cal.4th 148 
(Williams), People v. Garcia (1999) 20 Cal.4th 490, and Romero, 
supra, 13 Cal.4th at pp. 530-531.)  

Under either standard, the defense argued the striking of 
one or both of the strike priors was warranted. (1CT 272-303.) 
The prosecution orally opposed the defense’s request. (11RT 716, 
718-721.) 
 At sentencing, the trial court held the “outside the spirit” 
standard – established by this Court in 1998, in Williams, supra, 
17 Cal.4th at pages 159 through 161 – remained the controlling 
standard for deciding whether to grant a defendant’s motion to 
strike a strike prior. (11RT 723.) The court then commented that 
while the current offense did not involve “violence per se,” the 
current offense was “serious” because it was similar to the 
alleged priors, in that there were indications petitioner had been 
driving while “on the downside of using methamphetamine.” 
(11RT 724.) As further factors in aggravation, the trial court 
highlighted: (1) evidence of petitioner’s continuing addiction; (2) 
petitioner’s lengthy criminal record; (3) a lack of evidence of 
rehabilitative treatment prior to his recent treatment efforts; (4) 
the fact that a car was involved both in the prior incident and in 
the current offense (which the trial court deemed qualified as 
personal use of a “deadly weapon,” as to each); (5) petitioner’s 
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rules violations while in custody; (6) an alleged lack of remorse 
with respect to the priors, at the time of the prior incident; and 
(7) unsatisfactory performance on parole, probation, and/or post  -
release community supervision. (11RT 724-731.) While the trial 
court did take note of the fact that petitioner is a former foster 
youth, the court also commented that “by [petitioner’s] own 
reports,” he had a good relationship with his father, after being 
placed back with him, prior to the father passing away. (11RT 
728-729.)  

The trial court found the sole factor in mitigation, under 
California Rules of Court, rule 4.423, was the fact that the priors 
were over five years old. (11RT 731.) Finding the “factors in 
aggravation far exceed[ed] those in mitigation” the trial court 
concluded petitioner’s current offense was within the “spirit of 
the Three Strikes Law,” and, therefore, denied petitioner’s 
motion to strike the strike(s). (11RT 731-732.) 

The trial court, therefore, sentenced petitioner to an 
indeterminant term of 25 years to life on the felony count. (11RT 
735-736.) 

B. On Review, this Court Should Set Forth An 
Updated Romero Standard that Takes Into 
Account the Legislature’s Stated Intent and A 
Contemporary, Equitable Framework 

 
It is time to reform the Romero standard. On review, this 

Court should find the Court of Appeal’s outright dismissal of the 
legislative history unwarranted and, instead, set forth an 
updated, equitable Romero standard that comports with the 
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Legislature’s signaled intent and contemporary sentencing 
policy. Williams’ “outside the spirit” standard is outdated in 
consideration of the Legislature’s more recent guidance in 
amending Penal Code section 1385, the controlling statute. (See, 
e.g. People v. Ortiz (2023) 87 Cal.App.5th 1087, 1099 (Ortiz) 
[assuming without deciding that the amendments to section 
1385 apply to the Romero inquiry]; but see Burke, supra, 89 
Cal.App.5th at pp. 243-244 & fn. 3 [finding that although the 
legislative history appears to demonstrate SB 81 was intended to 
extend to the Three Strikes Law, a plain language analysis 
required its exclusion]; opn., p. 6 [deriding mere reference to the 
Legislature’s stated intent as “unnecessary”].) 

In amending Penal Code section 1385, the Legislature 
noted that existing law already “authorize[d] a court to dismiss 
an action or to strike or dismiss an enhancement in the 
furtherance of justice.” (SB 81.) The Legislature’s stated intent 
in amending section 1385 was to now “require a court to dismiss 
an enhancement if it is in the furtherance of justice to do so.” 
(SB 81 [emphasis added].) In order to effectuate its intent, the 
amended statute now also defines and standardizes what a 
proper determination of that furtherance of justice standard 
entails, “requir[ing] a court to consider and afford great weight 
to evidence offered by the defendant to prove that specified 
mitigating circumstances are present.” (SB 81; Stats. 2021, ch. 
721.) 
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Under amended Penal Code section 1385, subdivision (c), 
as of January 2022, trial courts are now required to “consider 
and afford great weight” to the presence of the following relevant 
factors in deciding whether the furtherance of justice compels 
the striking of an “enhancement”: (1) “[m]ultiple enhancements 
are alleged in a single case”; (2) “[t]he application of an 
enhancement would result in a sentence of over 20 years”; (3) 
“[t]he current offense is connected to mental illness”; (4) “[t]he 
current offense is connected to . . . childhood trauma”; (4) “[t]he 
current offense is not a violent felony as defined in subdivision 
(c) of [Penal Code] [s]ection 667.5”; and (5) “[t]he enhancement is 
based on a prior conviction that is over five years old.” (Pen. 
Code, § 1385, subd. (c)(2)(B), (C), (D), (E), (F) & (H).)  

Despite the Legislature’s use of the term “enhancement,” 
in amending Penal Code section 1385, the Legislature’s intent 
that the new clarifying factors also govern the question of 
whether to strike a strike prior is evident. Notably, as mentioned 
above, in Romero, itself, this Court held that a trial court’s 
discretion to strike a strike is governed by Penal Code section 
1385, despite the statute’s use of the term “enhancement,” 
rather than the (technically correct) term “alternative 
sentencing scheme.” (Romero, supra, 13 Cal.4th at p. 530; see 
Ortiz, supra, 87 Cal.App.5th at p. 1099 [assuming arguendo the 
amendments to Pen. Code, § 1385 apply to the question of 
whether to strike a strike].)  
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A review of the Legislative history bears this out. For 
example, SB 81’s author emphasized the lack of clarity provided 
by Penal Code section 1385’s interest of justice standard and 
how this lack of clarity had led to inconsistent outcomes. (Sen. 
Rules Com., Sen. Floor Analysis of SB 81, Sept. 8, 2021, at p. 5; 
Assem. Floor Analysis of SB 81, Sen. Third Reading, Aug. 31, 
2021, at p. 2.) By putting forth the bill, the author expressly 
sought to provide guidance on how trial courts were to approach 
the question of whether to apply “sentencing enhancements and 
other allegations that would lengthen a defendant’s sentence.” 
(Assem. Floor Analysis of SB 81, Sen. Third Reading, Aug. 31, 
2021, at p. 2 [emphasis added].) Given a strike allegation is an 
“other allegation[] that would lengthen a defendant’s sentence,” 
strike allegations fit squarely within the Legislature’s intended 
scope.  

In order to effectuate the legislative intent, in defining the 
interests of justice standard, this Court should now conclude 
that the amended interests of justice standard, including the 
listed factors to which the trial court must now afford “great 
weight,” applies to the question of whether to strike a strike, at 
least as a set of guiding factors that should be considered. (Pen. 
Code, § 1385; see People v. Superior Court (Gary) (2000) 85 
Cal.App.4th 207, 213 (Gary) [noting the court’s role in applying a 
statute is to “effectuate the purpose of the law,” as determined 
by the ascertainable Legislative intent].) 
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At a minimum, this Court should find the more amorphous 
and restrictive “outside the spirit” standard described in 
Williams, supra, 17 Cal.4th at pages 159 through 161 no longer 
controls the inquiry. As SB 81’s supporters noted, application of 
this type of amorphous, yet stringent standard has led to both 
disparate sentences and overincarceration in our state. (See 
Assem. Floor Analysis of SB 81, Sen. Third Reading, Aug. 31, 
2021, at p. 2.) It should no longer control. 

Here, the trial court expressly indicated it was applying 
the (outdated) “outside the spirit” standard. (11RT 731-732.) The 
trial court, likewise, did not afford any meaningful weight to 
several of the new factors, even if it briefly mentioned some of 
them. (Pen. Code, § 1385, subd. (c)(2)(B), (C), (D), (E), (F) & (H).) 
For example, instead of affording great, mitigating weight to the 
connection between petitioner’s mental health disorder (i.e., his 
substance use disorder) and the current offense, the court simply 
penalized petitioner for not successfully resolving his mental 
illness sooner. (11RT 728, 731; 1CT 276; 2CT 316-317; Pen. 
Code, § 1385, subd. (c)(2)(D).) The trial court, likewise, 
downplayed the trauma petitioner suffered as a child – having 
turned to drugs and alcohol while left alone from an early age, 
while his father was off working and engaging with a string of 
girlfriends – simply because petitioner reconciled with his 
father, as an adult, prior to him passing, instead of affording the 
named circumstances great, mitigating wait. (11RT 728-729, 
731; 2CT 314-316; Pen. Code, § 1385, subd. (c)(E).) The trial 
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court also did not meaningfully consider either the fact that 
petitioner’s sentence would be longer that 20 years or the fact 
that more than one strike was alleged. (Pen. Code, § 1385, subd. 
(c)(2)(B) & (C); see 11RT 731.) 

Perhaps most significantly, the trial court failed afford 
great, mitigating weight to the fact that petitioner’s current 
offence was not one of “violence,” as defined. (Pen. Code, § 1385, 
subd. (c)(2)(F).) Finally, while the trial court afforded some 
weight to the fact that the prior incident was over five years old, 
it nevertheless concluded the factor was of little significance. 
(11RT 731; Pen. Code, § 1385, subd. (c)(2)(H).) 

By applying “an incorrect legal standard”, i.e., one that 
was outdated and inconsistent with the Legislature’s intended 
sentencing policy aims, the trial court erred as a matter of law. 
(People v. Knoller (2007) 41 Cal.4th 139, 156.) 

This Court should take review and set forth an updated 
Romero standard that, at a minimum, takes the Legislature’s 
intended balancing factors into account. 

 
C. The Application of the Outdated Romero 

Standard that Ignored the SB 81 Factors the 
Legislature Intended Courts to at Least 
Consider Was Prejudicial; A Reversal and 
Remand Is Compelled 

 
Having set forth the updated legal standard, this Court 

should reverse and remand petitioner’s matter for resentencing. 
The failure to meaningfully consider SB 81’s factors was 
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prejudicial, at least in consideration of the fact that petitioner’s 
current offense is not a serious or violent offense, as defined. 
(See Pen. Code, §§ 667, 667.5, 1192.7, 1385; Veh. Code, § 23152, 
subd. (f).). There is more “more than an abstract possibility” 
(College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 715 
(College Hospital)) possibility that, had the trial court applied a 
correct, equitable analysis, it would have ordered at least one of 
the strike priors stricken.  

In consideration of the number of mitigating factors 
present, under the updated interests of justice standard, a better 
outcome was at least reasonably likely. (§ 1385, subd. (c)(2)(B), 
(C), (D), (E), (F) & (H).) This is especially true in consideration of 
the lack of any prior conviction for an act of violence, as 
statutorily defined by section 667.5, subdivision (c), and the fact 
that the current offense was neither a violent nor serious 
offense, under the relevant statutory scheme. (See Pen. Code, §§ 
667, 667.5, 1192.7, 1385; Veh. Code, § 23152, subd. (f).) Instead, 
by applying an older, both more stringent analysis, favoring the 
unnecessary overapplication of the Three Strikes Law, the trial 
court found but one mitigating factor. (See 11RT 731.) As 
described above, however, there were several. Prejudice from the 
application of the wrong standards is established. A reversal is 
compelled. 
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CONCLUSION 
 
This Court should take review of the two important legal 

issues presented and, ultimately, rule in petitioner’s favor. 
 

Dated: August 16, 2024  Respectfully submitted, 

      /s/ Aurora E. Bewicke 
 

      Aurora Elizabeth Bewicke 
       State Bar #247557 

Attorney for Petitioner  
Troy Lee Shaw 
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THE PEOPLE, 
 
  Plaintiff and Respondent, 
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A jury found defendant Troy Lee Shaw guilty of felony driving under the 

influence and three misdemeanor drug possession charges.  Shaw admitted he had two 

“super strike” convictions for gross vehicular manslaughter while intoxicated where he 

killed a 21-year-old mother and her baby.  The trial court sentenced him to 25 years to 

life.  On appeal, Shaw argues the trial court abused its discretion in not dismissing at least 

one of the strikes because it was based on a single act committed years ago.  Shaw also 

asserts the trial court should have followed the guidance of the amendments to Penal 
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Code 1  section 1385, subdivision (c), brought about by Senate Bill No. 81 (2021-2022 

Reg. Sess.) (Senate Bill 81) to decide whether to strike these prior convictions.  (Stats. 

2021, ch. 721, § 1.)  We will affirm. 

BACKGROUND 

The information charged Shaw with driving under the influence of a drug, driving 

while an addict, possession of a controlled substance, possession of drug paraphernalia, 

and possession of more than 28.5 grams of marijuana.  (Veh. Code, §§ 23152, subd. (f), 

23152, subd. (c); Health & Saf. Code, §§ 11377, subd. (a), 11364, subd. (a), 11357, 

subd. (b)(2).)  It also alleged he had two prior “super strike” convictions for gross 

vehicular manslaughter while intoxicated.  (Pen. Code, § 191.5, subd. (a); Veh. Code, 

§ 23550.5, subd. (b); Pen. Code, §§ 667, subds. (b)-(i), 1170.12, subds. (a)-(d).)  

According to the probation report, in 2002, Shaw was driving his car under the influence 

of alcohol with a 0.15 percent blood-alcohol content and collided with a car that had three 

people in it:  a grandmother, a 21-year-old mother, and her 23-month-old baby.  Both 

mother and baby died at the scene of the accident.   

Prior to trial, Shaw moved to dismiss the prior strike allegations pursuant to 

section 1385 and People v. Superior Court (Romero) (1996) 13 Cal.4th 497 arguing those 

two strikes arose out of a single incident.  The trial court denied that motion without 

prejudice.   

In view of the contentions raised on appeal, we briefly summarize the pertinent 

facts of the current matter.  Shaw’s car was stopped in the middle of a rural road in Placer 

County with its engine running while he was unconscious behind the wheel.  The car was 

adorned with a large part of a mandarin tree, which seemed strange as there were no 

nearby mandarin groves.   

 

1   Undesignated statutory references are to the Penal Code. 
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When law enforcement knocked on the window, Shaw woke up but then fell back 

to sleep.  When officers directed him to leave the car, Shaw was disoriented, lethargic, 

and responded to the officer’s commands slowly.  His gait was unsteady, his eyes were 

droopy, and his pupils were constricted in the darkness.  Shaw declined to complete any 

field sobriety tests but admitted he had taken methamphetamine earlier that morning.   

Officers found two baggies of methamphetamine on Shaw weighing in at 15.3 

grams.  In his car, officers located various drug paraphernalia and several bags of 

marijuana that weighed 434.9 grams.  Shaw’s blood tested positive for the presence of 

amphetamine and methamphetamine.  One of the responding officers conducted a drug 

recognition evaluation on Shaw and concluded he had driven the car while under the 

influence of methamphetamine, cannabis, and a narcotic analgesic.  No narcotic analgesic 

or cannabis, however, were detected in Shaw’s blood sample.   

Shaw’s expert disagreed with the officer’s conclusions.  The defense expert opined 

that the levels of amphetamine and methamphetamine detected in Shaw’s blood sample 

were not “high,” and he did not believe that Shaw had operated a vehicle while under the 

influence of methamphetamine or amphetamine.   

The jury found Shaw guilty of driving under the influence of a drug and the three 

possession charges but acquitted him of driving while an addict.  (Veh. Code, §§ 23152, 

subd. (f), 23152, subd. (c); Health & Saf. Code, §§ 11377, subd. (a), 11364, subd. (a), 

11357, subd. (b)(2).)  Shaw admitted both priors.   

At the hearing on Shaw’s renewed Romero motion, the trial court stated:  “[T]he 

Court must determine whether the defendant may be deemed outside the spirit of the 

Three Strikes Law, in light of the nature and circumstances of the defendant’s present 

felony and the prior strike convictions and the particulars of his background, character, 

and prospects,” citing Romero and People v. Williams (1998) 17 Cal.4th 148.  In this 

light, the trial court made a lengthy record of the facts that supported its findings, denied 

Shaw’s motion to strike his strikes, and sentenced him to 25 years to life on the driving 
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under the influence conviction and concurrent six-month sentences on the misdemeanor 

possession convictions.  Shaw filed a notice of appeal with this court in June 2023.  His 

opening brief was filed in January 2024, and this case was fully briefed on May 6, 2024. 

DISCUSSION 

Shaw first argues the trial court prejudicially erred by failing to strike at least one 

of his strike priors, in consideration of California Supreme Court precedent, citing People 

v. Vargas (2014) 59 Cal.4th 635 (Vargas).  Specifically, Shaw contends the trial court 

abused its discretion because his two prior strike convictions were based on a single act 

committed two decades ago.  We disagree. 

In Vargas, our Supreme Court considered “whether two prior convictions arising 

out of a single act against a single victim can constitute two strikes under the Three 

Strikes law,” and concluded “they cannot.”  (Vargas, supra, 59 Cal.4th at p. 637.)  The 

Vargas court stated that “[t]he typical third strike situation . . . involves a criminal 

offender who commits a qualifying felony after having been afforded two previous 

chances to reform his or her antisocial behavior, hence the law’s descriptive baseball  -

related phrase, ‘ “Three Strikes and You’re Out.” ’ ”  (Id. at p. 638.)  The court noted, 

however, that “in a case in which an offender’s two previous qualifying felony 

convictions were for crimes so closely connected in their commission that they were tried 

in the same proceeding, we held that such convictions can nevertheless constitute two 

separate strikes because the Three Strikes law does not require that prior convictions, to 

qualify as strikes, be brought and tried separately.  [Citation.]  Similarly, in a case in 

which the offender’s previous two crimes could not be separately punished at the time 

they were adjudicated because they were committed during the same course of conduct 

(§ 654), we held such close factual and temporal connection did not prevent the trial court 

from later treating the two convictions as separate strikes when the accused reoffended.”  

(Ibid.) 
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In the case before it, the Vargas court noted, “[d]efendant’s two prior felony 

convictions — one for robbery and one for carjacking — were not only tried in the same 

proceeding and committed during the same course of criminal conduct, they were based 

on the same act, committed at the same time, against the same victim.”  (Vargas, supra, 

59 Cal.4th at p. 638.)  On this basis, our Supreme Court concluded that “this is one of the 

extraordinary cases . . . in which the nature and circumstances of defendant’s prior strike 

convictions demonstrate the trial court was required to dismiss one of them because 

failure to do so would be inconsistent with the spirit of the Three Strikes law.”  (Id. at 

p. 649.) 

In a subsequent case, the Fourth District in People v. Rusconi (2015) 236 

Cal.App.4th 273, noted that Vargas applied “in the unusual circumstance presented when 

a defendant’s single act committed against a single victim gives rise to multiple felony 

convictions.”  (Rusconi, at pp. 277-278.)  The Rusconi court noted the Vargas court “was 

not required to consider and did not purport to consider treatment of a single act giving 

rise not only to multiple offenses but also involving multiple victims of violence.  

(Rusconi, at p. 280.)  The court continued, “It is of course axiomatic that a case is not 

precedent for an issue which the court did not consider.”  (Ibid.)  The appellate court 

reasoned:  “[T]he distinction between the culpability of criminals who injure one victim 

and the far greater culpability of criminals who injure more than one victim, and the 

latter’s subjection to multiple punishments, was well settled long before adoption of the 

three strikes law in 1994.  [Citation.]  It is not reasonable to believe the authors of the 

three strikes law nonetheless intended that, under the new law, violent offenders who 

injure multiple victims should be treated like offenders who only injure one individual.  

Such a dramatic and lenient departure from the severe punishment the law had already 

recognized the perpetrators of multivictim violence deserve would be at direct odds with 

the overall purpose of the three strikes law.”  (Id. at pp. 280-281.)  Accordingly, the 

Rusconi court concluded “the holding in Vargas does not extend to offenders . . . who 
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have suffered multiple convictions growing out of a single act but who violently injure 

more than one victim.”  (Rusconi, at p. 281.)   

Shaw’s contention the trial court should have viewed his two manslaughter 

convictions as a single strike because they arose out of a single act is unpersuasive.  

While the convictions may have occurred due to his singular action, the offenses had the 

catastrophic impact of ending the lives of two different victims.  Thus, Vargas does not 

compel a conclusion the trial court erred by refusing to strike one of Shaw’s prior strikes.  

Rather, the trial court properly followed the guidance of the Rusconi court.  Shaw also 

argues the court should have used the amendments to section 1385, subdivision (c), made 

by Senate Bill 81, to strike his prior strikes as enhancements.  We disagree.In People v. 

Burke (2023) 89 Cal.App.5th 237, 243, a different panel of this court reasoned that the 

plain language of subdivision (c) of section 1385 expressly applies to the dismissal of an 

“enhancement” (§ 1385, subd. (c)(1)) and the term “enhancement” has a well-established 

meaning as “ ‘an additional term of imprisonment added to the base term.’ ”  As the court 

in Burke further held, it is “equally well established that the Three Strikes law is not an 

enhancement; it is an alternative sentencing scheme for the current offense.  ([People v. 

Romero, supra, 13 Cal.4th] at p. 527; People v. Williams (2014) 227 Cal.App.4th 733, 

744.)”  (Burke, at p. 243.) 2 

We agree with the conclusion in Burke that the plain language of section 1385, 

subdivision (c) is unambiguous, and applies only to enhancements, not alternative 

sentencing schemes.  It thus does not apply here.  The trial court was thus not required to 

 

2  Shaw provides an unnecessary discussion of the legislative history of Senate Bill 81.  
But “resort to legislative history is appropriate only where statutory language is 
ambiguous.”  (Kaufman & Broad Communities, Inc. v. Performance Plastering, Inc. 
(2005) 133 Cal.App.4th 26, 29.)  We agree with Burke that section 1385, subdivision (c) 
is clear and unambiguous, and we “follow its plain meaning and do not consider the 
legislative history cited by defendant.”  (People v. Burke, supra, 89 Cal.App.5th at 
p. 243.) 
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consider the factors in section 1385, subdivision (c)(2) when determining whether to 

dismiss Shaw’s prior strikes and did not abuse its discretion in utilizing the factors 

identified in People v. Williams, supra, 17 Cal.4th at page 161.  

DISPOSITION 

The judgment is affirmed. 

             
 BOULWARE EURIE, J. 

We concur: 

HULL, Acting P. J. 

DUARTE, J. 

             
BOULWARE EURIE J
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