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TO THE HONORABLE PATRICIA GUERRERO, CHIEF
JUSTICE, AND THE HONORABLE ASSOCIATE JUSTICES OF
THE SUPREME COURT OF CALIFORNIA:

Pursuant to California Business and Professions Code §
6082 and the California Rules of Court, Rule 9.16(a), Petitioner
Thomas Spielbauer respectfully requests this Court to review the
Opinion of the State Bar Trial Court of December 2, 2022 and the
Opinion of the Review Department of the State Bar Court of

October 25, 2023.

Thomas Spielbauer
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In re Thomas Spielbauer, Respondent

California Supreme Court case

California State Bar Case SBC-19-0-30700
CERTIFICATE OF SERVICE

I, Thomas Spielbauer, declare:

I am now, and at all times herein mentioned was, over the
age of eighteen years. My business address is the Spielbauer Law
Office, 3130 Balfour Road D #231, Brentwood, CA 94513. My
electronic email addresses are thomas@spielbauer.com and
thomas.spielbauer@aol.com.

On December 26, 2023, I caused to be served a copy of the
following documents: Petition for Review. This was done through
electronic service by True Filing and at the time that these
documents were uploaded to TrueFiling for filing with this Court,
and as permitted by California Rule of Court, Rule 2.251.

True Filing reflects that a true and accurate copy of this
Petition was electronically sent to the following individuals at

their respective email addresses:

Senior OCTC Trial Counsel Alex J. Hackert
alex.hackert@calbar.ca.gov

Honorable Manjari Chawla
ctrooml@statebarcourt.ca.gov
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Exhibit 1
Review Court Opinion of October 25, 2023





















































































































Exhibit 2
Review Court Modification of October 27, 2023






Exhibit 3
State Bar Trial Court Order of December 2, 2022



Public Matter EILED

December 2, 2022

STATE BAR COURT
CLERK'S OFFICE
SAN FRANCISCO

STATE BAR COURT OF CALIFORNIA

HEARING DEPARTMENT - SAN FRANCISCO

In the Matter of Case No. SBC-19-0-30700-MC

THOMAS JOHN SPIELBAUER, DECISION

State Bar No. 78281.

Thomas John Spielbauer faces five counts of misconduct, two involving moral turpitude.
By clear and convincing evidence, Spielbauer is culpable of four charges. Given the serious
wrongdoing, including intentional misrepresentation to a court, and his lack of remorse, public
protection compels that Spielbauer be suspended for 90 days along with other conditions.

L Procedural History

The Office of Chief Trial Counsel of the State Bar of California (OCTC) filed a Notice of
Disciplinary Charges (NDC) on December 16, 2019, to which Spielbauer filed a timely response.
The matter was abated from March 2020 until April 4, 2022, as Spielbauer requested an in-
person trial which was not possible due to the COVID-19 pandemic.

On May 12, 2022, the court granted OCTC’s request to apply collateral estoppel to the
findings of fact and conclusions of law reached by the superior court in a matter involving

Spielbauer, 167 E. William LLC v. Devine Blessings, et al. (167 E. William matter).



The discipline trial was held on August 30 and September 1, 2022." Trial was initially set
as in-person but was ultimately conducted by Zoom at the request of each party, specifically
Spielbauer, and pursuant to rule 5.18 of the Rules of Procedure of the State Bar of California.
The parties filed closing argument briefs? on September 15, 2022, the date this matter was
submitted for decision.

II. Jurisdiction

Spielbauer has been a licensed attorney since his admission to practice law in California

on December 21, 1977.3
III.  Findings of Fact

By 2010, Spielbauer had been practicing law in California for over 30 years. Since 2005,
Spielbauer’s practice has included a specialty in foreclosures and he offers “comprehensive
foreclosure defense.” (Exh. 32, p. 8.)

On March 5, 2010, Spielbauer incorporated Devine Blessings, of which he was president
and sole shareholder. The purpose of creating Devine Blessings was to “secure financing and
purchase lien position note, particularly on the properties of Dennis Spielbauer” which were
facing foreclosure. (Exh. 65, p. 10.) Dennis Spielbauer (Dennis) is Spielbauer’s brother, who

filed for bankruptcy relief around that time.

' The court denies admission of Exhibit 1007, identical to Exhibit 1021, which the court
denied during trial. Admission is denied because (1) the document was produced astonishingly
late, even though Spielbauer was aware of and had possession of it since the underlying civil
litigation; and (2) the sole purpose of the exhibit is to undermine an issue decided by the superior
court, on which this court has granted collateral estoppel.

2 OCTC’s motion to strike portions of Spielbauer’s closing argument brief is granted.
Parts of Spielbauer’s brief that make arguments or assert facts based on documents not admitted
into evidence are improper and disregarded by the court.

3 Spielbauer’s admission date was judicially noticed by the court sua sponte.



A. State court proceedings

An entity named 167 E. William, LLC (LLC) brought civil action against Spielbauer and
Devine Blessings (Defendants) in the /167 E. William matter. In relevant part, LLC alleged that
Defendants proffered an inaccurate payoff demand statement with respect to a property located
at 167 E. William Street (Property).

On September 14, 2010, Spielbauer provided the superior court with a signed declaration
under penalty of perjury stating:

The payoff demand is an accurate payoff demand to the best of my knowledge,

information and belief. This payoff demand reflects the principal amounts due on

the package purchase of the notes and security instruments which occurred on or

about March 12, 2010 and which payoff demand includes attorney’s fees and costs
incurred in the protection of the securities . . .. (Exh. 25, p. 1.)

Spielbauer also represented in his declaration that he was the attorney for defendant Devine
Blessings and had personal knowledge of the facts in the declaration.

On August 27, 2013, the superior court issued a Statement of Decision and Decision
Concerning Amount of Punitive Damages (2013 Decision). The court held that Defendants
violated California Civil Code section 2943, pertaining to a lienholder’s obligation to provide an
accurate payoff demand statement to the purchaser of real property.* Further, the court found by
clear and convincing evidence that Spielbauer intentionally presented an inaccurate payoff
demand to deprive LLC of property or legal rights, committing “fraud” under Civil Code section

3294, subdivision (a).> Civil Code section 3294, subdivision (c)(3), defines fraud as “an

4 Civil Code section 2943, subdivision (a)(5) defines a payoff demand statement as “a
written statement, prepared in response to a written demand made by an entitled person [. . .]
setting forth the amounts required as of the date of preparation by the beneficiary, to fully satisfy
all obligations secured by the loan that is the subject of the payoff demand statement [. . .].”

3 This provision provides, “[i]n an action for the breach of an obligation not arising from
contract, where it is proven by clear and convincing evidence that the defendant has been guilty



intentional misrepresentation, deceit, or concealment of a material fact known to the defendant

with the intention on the part of the defendant of thereby depriving a person of property or legal

rights or otherwise causing injury.”

1)

2)

3)

4)

5)

In reaching these conclusions, the superior court made the following factual findings:

In 2003, a real estate investor named Curtis Mitchell loaned $350,000 to Dennis, who
signed a promissory note secured by the Property and two other parcels of land (2003
Mitchell Loan). By 2010, there was a balance of $7,152.03 on the 2003 Mitchell
Loan. Mitchell was in second position on the Property.

In 2007, Mitchell made a second loan to Dennis for $585,000 (2007 Mitchell Loan),
secured by a different set of properties, including Dennis’s residence. There were no
properties in common between the 2003 and 2007 Mitchell Loans, and the two notes
were not cross-collateralized.

In 2008, Faramarz Yazdani and his wife loaned Dennis $210,000, which was secured
by a deed of trust on five parcels, including the Property. By March 2010, the
Property was the only security remaining, and the Yazdanis were in third position on
the Property.

Dennis subsequently defaulted on his loans. Mitchell issued a notice of default and
implemented foreclosure proceedings on Dennis’s residence. Dennis filed for
bankruptcy relief.

On March 12, 2010, Spielbauer or Devine Blessings purchased the 2003 and 2007

Mitchell Loans from Mitchell for $126,000. During the negotiation of this agreement,

of oppression, fraud, or malice, the plaintiff, in addition to the actual damages, may recover
damages for the sake of example and by way of punishing the defendant.”



Mitchell repeatedly asked Spielbauer to acknowledge, in writing, that of the
$126,000, only $7,152.03 related to the Property (outstanding balance on the 2003
Mitchell Loan) whereas the remaining balance related to the 2007 Loan secured by
Dennis’s residence. Spielbauer repeatedly refused, stating “I’m not signing them. I
have my own reasons for not signing them. I can’t tell you what they are, but they do
not involve you.” (Exh. 32, p. 9.) Mitchell documented Spielbauer’s statements and
had the documentation witnessed by an escrow officer.

6) On March 25, 2010, the Yazdanis implemented a foreclosure sale of the Property.
Yazdani purchased the Property and transferred title to LLC.

7) LLC undertook to resell the Property and requested from Defendants a payoff
demand statement pursuant to Civil Code section 2943, subdivision (b). Rather than
disclosing that the remaining balance owed on the Property was $7,152.03,
Spielbauer claimed in his demand statement that the balance owed was $126,000 and
that an additional $143,500 was owed for an unspecified obligation, amounting to a
total demand of $269,500.

8) LLC contacted Spielbauer to ask why the demand was so high and requested an
accounting. Receiving no response, LLC contacted Spielbauer again through counsel.
However, Spielbauer never provided an accounting of the demand. Nor did he ever
modify or explain his demand to LLC. As a result, LLC decided not to pay the
excessive demand, refunded the third-party buyer’s deposit, and reimbursed the
buyers for additional costs incurred.

In making these findings, the superior court observed that the goal of Spielbauer’s false

demand statement on the eve of foreclosure was to shift to LLC the burden of paying the






specific topics argued and decided in prior proceedings. (Lucido v. Superior Court (1990) 51
Cal.3d 335, 341). In its motion, OCTC argued that the following issues relevant to Spielbauer’s
disciplinary charges were substantially identical to those litigated in the final judgment in the /67
E. William matter: (1) whether Spielbauer intentionally submitted a false payoff demand to
another party; (2) in doing so, he violated Civil Code sections 2943 and 3294 and acted with
moral turpitude; and (3) whether Spielbauer employed moral turpitude by stating to the superior
court that the payoff demand was accurate.

This court found that all requirements of collateral estoppel were satisfied: (1) the issues
sought to be precluded for relitigation were substantially identical to those in the State Bar
Court;” (2) the issues were actually litigated and decided in the 167 E. William matter, under the
same burden of proof applicable in the State Bar Court (i.e., clear and convincing evidence); (3)
Spielbauer was a party to the /67 E. William matter; (4) there is a final judgment on the merits in
that case; and (5) Spielbauer did not show that precluding relitigation would be unfair. (/n the
Matter of Kittrell (Review Dept. 2000) 4 Cal. State Bar Ct. Rptr. 195, 205; see also Lucido v.
Superior Court, supra, 51 Cal.3d at p. 341.) This court concluded that Spielbauer may not
relitigate the superior court’s determinations that (1) he presented an inaccurate payoff demand
to LLC in breach of Civil Code section 2943; and (2) that he did so intentionally to deprive LLC
of property or legal rights, committing fraud under Civil Code section 3294. However, the court
did not preclude Spielbauer from introducing evidence to contradict, temper, or explain the

record or evidence from the civil proceeding as to any “element of a disciplinary violation or an

7 Specifically, the court noted that the civil and discipline matters both require
determinations of whether Spielbauer violated Civil Code section 2943 and committed fraud
under Civil Code section 3294, subdivision (a). The court observed that the fraud determination
is also relevant to OCTC’s moral turpitude charges.



aggravating circumstance independent of the application of collateral estoppel.” (See May 12,
2022 order, fn. 7 [emphasis in original]; In the Matter of Kittrell, supra, 4 Cal State Bar Ct. Rptr.
at p. 206.)

B. Count One: Failure to Comply with Civil Code section 2943 (§ 6068, subd. (a))
Count one charges Spielbauer with violating section 6068, subdivision (a), which
provides that an attorney must “support the Constitution and laws of the United States and of this

state.” OCTC alleges that Spielbauer violated this provision by running afoul of Civil Code
section 2943, as held by the superior court in its 2013 Decision in the /67 E. William matter. The
superior court found that Spielbauer violated section 2943 by failing to submit a true and correct
payoff demand statement to LLC. Thus, Spielbauer is culpable of count one on collateral
estoppel grounds. However, no additional weight in determining discipline is afforded as the
same misconduct establishes Spielbauer’s violation of section 6106 in count three. (In the Matter
of Lingwood (Review Dept. 2019) 5 Cal. State Bar Ct. Rptr. 660 [duplicative violation given no
additional weight in determining discipline].)
C. Count Two: Failure to Comply with Civil Code section 3294 (§ 6068, subd. (a))
OCTC avers that Spielbauer breached section 6068, subdivision (a), by violating Civil
Code section 3294, as held by the superior court in its 2013 Decision. Specifically, the superior
court found that Spielbauer committed fraud under Civil Code section 3294, subdivision (¢)(3)
by intentionally misrepresenting the amount owed on the Property and submitting a false payoff
demand, depriving LLC of its legal rights, property and causing injury. As previously, given the
superior court’s determination that Spielbauer committed fraud under section 3294, subdivision
(a), he is culpable of count two on collateral estoppel grounds. Again, the court assigns no

additional disciplinary weight because the same misconduct supports culpability in count three.






Dept. 1998) 3 Cal. State Bar Ct. Rptr. 838, 845 [attorney’s misrepresentations to third parties
constituted moral turpitude in violation of section 6106].)
E. Count Four: Moral Turpitude—Misrepresentation to a Court (§ 6106)

OCTC asserts that Spielbauer violated section 6106 by intentionally making false and
misleading statements to the superior court. Count four alleges that Spielbauer erroneously
claimed in his September 14, 2010 declaration that the payoff demand was accurate to the best of
his knowledge, information and belief, despite knowing that the demand was not correct.

In its 2013 Decision, the superior court found by clear and convincing evidence that
Spielbauer intentionally provided an inaccurate payoff demand to LLC, committing fraud under
Civil Code section 2943, subdivision (a) and as defined in Civil Code section 2943, subdivision
(c)(3). And this court has applied collateral estoppel to the superior court’s finding of fraud. As
follows, Spielbauer’s September 14, 2010 declaration, which represented to the superior court
under penalty of perjury that his payoff demand statement was in fact accurate, constituted an
intentional misrepresentation to the court. (/n the Matter of Maloney and Virsik (Review Dept.
2005) 4 Cal. State Bar Ct. Rptr. 774, 786 [moral turpitude includes attorney’s false or misleading
statements to court]; Bach v. State Bar (1987) 43 Cal.3d 848, 855 [seeking to mislead judge

constitutes moral turpitude and warrants discipline].) Spielbauer is culpable of count four.

was unclear based on the jury verdict whether Kittrell was liable of breach of fiduciary duty or
fraud and whether his conduct involved oppression, malice, or fraud. Hence, while the Review
Department held that Kittrell’s violation of section 6106 was properly found based on collateral
estoppel, it remanded, in part, for the limited purpose of determining the nature and extent of
Kittrell’s acts involving moral turpitude.

In contrast, there is no such ambiguity here because the superior court explicitly found in
its 2013 Decision that Spielbauer was liable of “fraud” under Civil Code section 3294,
subdivision (a) and within the meaning of “fraud” as defined in Civil Code section 3294,
subdivision (c). The 2013 Decision also laid out the facts on which the superior court made its
finding of fraud.

10



F. Count Five: Failure to Report Judgment (§ 6068, subd. (0)(2))

Count five charges Spielbauer with violating section 6068, subdivision (0)(2) by failing
to timely report to the State Bar the February 14, 2014 judgment entered against him in /67 E.
William. Under this provision, an attorney must report to the State Bar within 30 days of the time
the attorney has knowledge of judgment entered against the attorney in a civil action for fraud
that was “committed in a professional capacity.”

Spielbauer does not dispute that he was aware of the February 14, 2014 judgment against
him and Devine Blessings on. Instead, after reviewing section 6068, subdivision (0)(2), he
concluded that he need not report the judgment because his conduct occurred in his capacity as a
trustee or the president of Devine Blessings, not from his practice of law or his actions as an
attorney. He highlights that section 6068, subdivision (0)(2) expressly requires that the conduct
must occur in a professional capacity.

OCTC has not met its burden of proving that Spielbauer is culpable of this charge.
Preliminarily, the phrase “committed in a professional capacity” is ambiguous. It is not clear that
this language only refers to misconduct committed in one’s capacity as an attorney as opposed to
in any professional capacity. There is no definition of this phrase in the relevant section of the
Business and Professions Code. Despite this ambiguity, OCTC failed to provide any case law or
argument that the phrase “committed in a professional capacity” encompasses acts outside the
legal profession. Instead, OCTC conclusorily states that Spielbauer was obligated to report his
judgment to the State Bar: “Respondent was acting in his professional capacity when he
submitted the false payoff demand to LLC . . ..” (OCTC closing brief, p. 6.)

As neither party provided case law explaining the proper application of section 6068,

subdivision (0)(2), this court conducted its own research. Although sparse, there appears to be a

11



split in authority. On the one hand, In the Matter of Varakin (Review Dept. 1994) 3 Cal. State
Bar Ct. Rptr. 179, suggests that the reporting obligation is limited to misconduct committed
while acting as an attorney. In examining section 6068, subdivision (0)(3) [attorney’s duty to
report sanctions], the court noted the Legislature’s omission of the phrase “committed in a
professional capacity,” concluding that an attorney had a duty to report sanctions that were
imposed even where the attorney was a party. Varakin contrasted this with “the Legislature’s
explicit limitation of other reporting requirements to events involving the conduct of an attorney
in a professional capacity. (See, e.g., §§ 6068(0)(1) [filing of three or more lawsuits in twelve
months against an attorney for malpractice or other wrongful conduct committed in a
professional capacity], 6068(0)(2) [entry of judgment against an attorney in any civil action for
fraud, [. . .] committed in a professional capacity].).” (Id., p. 188.)

On the other hand, In re Kittrell, supra, 4 Cal. State Bar Ct. Rptr. 195 and In re Peavey
(Review Dept. 2002) 4 Cal. State Bar Ct. Rptr. 483, the court held that an attorney was obligated
to report civil judgment of fraud under section 6068, subdivision (0)(2), even though the
judgment resulted from conduct unrelated to the attorney’s practice of law. In Kittrell, the
attorney induced his unsophisticated client to invest her life savings into his business. He failed
to disclose important information and risks, assuring her that the investment was solid and that
she could not lose money. Kittrell stopped making interest payments and failed to return the
client’s funds. The jury found that Kittrell’s conduct involved malice, oppression or fraud and
judgment was entered against him, on which the section 6068, subdivision (0)(2) duty to report
was triggered.

In Peavey, the attorney cajoled his former clients to loan him money to publish his book.

He made false promises that the book sales would return a profit, that the clients would not have

12



to work anymore, and that they would be paid in full in six months. When these promises were
not met, the clients brought suit against Peavey for failure to pay on the note, failure to account,
fraud and breach of fiduciary duty. They obtained a civil fraud judgment against Peavey, on
which the duty to report under section 6068, subdivision (0)(2) arose.

Aside from lack of clarity around the case law, the evidence here is also inconclusive.
OCTC did not refute or point to any evidence to undermine Spielbauer’s testimony that he was
not acting as an attorney for Devine Blessings at the time he submitted the payoff demand
statement to LLC. And that Spielbauer represented Devine Blessings and himself in the /67 E.
William matter does not establish that he also acted in his capacity as an attorney for Devine
Blessings when he issued the false payoff demand statement to LLC months prior to the
commencement of that lawsuit. The court’s independent review of the record reveals some
indication that Spielbauer was acting in his capacity as an attorney (exh. 25, pp. 38-40
[Spielbauer’s letters responding to LLC’s counsel concerning unpaid balance in demand
statement, which are signed by “Thomas Spielbauer, Esq.” and written on letterhead of
Spielbauer’s law firm”]) and other evidence that he was not (exh. 25, p. 24 [payoff demand
statement indicating that Spielbauer was acting as the “Beneficiary” of record for Devine
Blessings]).

OCTC carries the burden to prove culpability by clear and convincing evidence. Given
the ambiguous language in section 6068, subdivision (0)(2), the split in authority concerning the
application of this provision, the inconclusive evidence in the record, and OCTC’s dearth of
meaningful argument or analysis on this issue, the court declines to find culpability. (In the
Matter of Gadda (Review Dept. 2002) 4 Cal. State Bar Ct. Rptr. 416, 438 [reasonable doubt

resolved in favor of attorney].) Count five is dismissed with prejudice.

13






OCTC asserts that aggravation for uncharged misconduct is warranted because Spielbauer admitted
to violating Evidence Code section 110, which defines “[bJurden of producing evidence” as the
obligation of a party to introduce evidence sufficient to avoid a ruling against him on the issue.

OCTC’s argument is defective in failing to identify the statute or rule in the Business and
Professions Code or the Rules of Professional Conduct that Spielbauer allegedly violated, as
explicitly required by standard 1.5(h). (See also Rules Proc. of State Bar, rule 5.41(B)(1) [NDC
must cite statutes or rules that attorney allegedly violated.) Instead, OCTC claims that Spielbauer
violated Evidence Code 110, the purpose of which is to define a phrase rather than to prohibit
conduct warranting discipline. No aggravation is warranted for this factor.

3) No aggravation for significant harm (std. 1.5(j))

Aggravating circumstances may be found where an attorney’s misconduct caused
significant harm to a client, the public, or the administration of justice. OCTC contends that
Spielbauer’s intentional failure to provide an accurate payoff demand statement caused
significant harm to LLC because it was forced to choose between paying the inflated payoff
demand or refraining from selling the Property. Further, LLC was harmed because Spielbauer
sought to discharge the judgment in bankruptcy court, forcing LLC to defend the judgment and
incur additional attorney’s fees and costs.

OCTC fell short of establishing this factor by clear and convincing evidence. To start,
OCTC has not explained whether LLC qualifies as a “client” or the “public” under standard
1.5(). While OCTC summarily claims that LLC suffered significant harm as a victim of
Spielbauer’s wrongdoing, it fails to provide any legal authority or analysis that suggests the court
may find aggravation under standard 1.5(j) for significant harm caused on a third-party.

Even assuming that the standards permit a finding of aggravation for harm to a third-

party, the court is not convinced that aggravation is warranted solely for Spielbauer’s decision to
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(Exhibit 1007),!" which he claims is exculpatory evidence establishing that his payoff demand
amount was justified. But as admitted by Spielbauer, it was his choice to withhold that document
from the courts for his own purposes.

Spielbauer’s attitude during this disciplinary proceeding reveals an absence of remorse
and understanding of his ethical responsibilities as an attorney. Substantial weight is assigned to
his lack of insight as it makes him an ongoing danger to the public and legal profession. (/n the
Matter of Layton (Review Dept.1993) 2 Cal. State Bar Ct. Rptr. 366, 380 [lack of insight causes
concern attorney will repeat misconduct].)

5) Substantial aggravation for failure to make restitution (std. 1.5 (m))

The court assigns substantial weight in aggravation for Spielbauer’s failure to pay any
portion of the $869,276.55 judgment to LLC. (In the Matter of DeClue (Review Dept. 2016) 5
Cal. State Bar Ct. Rptr. 437, 445 [failure to pay $10,000 in restitution is significantly
aggravating].) The judgment became final in 2016. On November 8, 2019, the Ninth Circuit
Court of Appeal affirmed that the judgment was not dischargeable. Spielbauer testified that
shortly after the Ninth Circuit’s decision, he reached out to LLC to negotiate a settlement but his
efforts were unsuccessful.

Nearly three years have passed since, and Spielbauer has still not paid any part of the
sizeable judgement. Although he made a bare remark at trial that he was unable to make this
payment, the record contains no documentary evidence to justify his failure to pay even a modest
amount. (In the Matter of Oheb (Review Dept. 2006) 4 Cal. State Bar Ct. Rptr. 920, 935, fn. 13

[attorney’s unexplained failure to substantiate testimony with evidence expected to be produced

! This modification agreement (Exhibit 1007) is not part of the evidentiary record here.
(See fn. 1.)
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This court is unpersuaded. In addition to finding that Spielbauer’s payoff demand was
inaccurate, the superior court found by clear and convincing evidence that he infentionally
proffered the false demand to LLC, a fraudulent act under Civil Code section 3294. Such a
finding directly contradicts Spielbauer’s claim that he held a good faith belief. Further, in light of
this court’s collateral estoppel order, Spielbauer may not dispute the superior court’s finding of
bad faith. Lastly, Spielbauer also makes no argument that his belief was objectively reasonable.
No mitigation is supported here.

3) Limited weight for extraordinary good character (std. 1.6 (f))

To receive mitigation under standard 1.6(f), Spielbauer must establish that he possesses
“extraordinary good character attested to by a wide range of references in the legal and general
communities, who are aware of the full extent of the misconduct.” Spielbauer offered character
testimony from a total of nine witnesses, seven former clients and two attorneys. He also
submitted a character letter from a former staff member of a Catholic organization.

While the witnesses generally attested that Spielbauer is honest, skilled, and possesses
integrity, none of the witnesses were fully aware of the charges faced by him. For example, one
former client testified that he did not read the NDC and has “zero knowledge of this case.” One
attorney testified that he did not read the NDC and merely has a general understanding of the
charges. The author of the character letter did not indicate any awareness of the allegations. (/n
re Brown (1995) 12 Cal.4th 205, 223 [mitigation considered for good character when witnesses
are aware of misconduct]; cf. In the Matter of Kreitenberg (Review Dept. 2002) 4 Cal. State Bar
Ct. Rptr. 469, 476-477 [limited mitigation where declarants not fully aware of misconduct]; /n re
Aquino (1989) 49 Cal.3d 1122, 1130-1131 [testimony of seven witnesses plus 20 letters

affirming good character not entitled to significant weight because most unaware of details of
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misconduct].)

Limited mitigating credit is assigned for Spielbauer’s good character evidence.

4) No credit for remoteness and subsequent rehabilitation (std. 1.6(h))

Standard 1.6(h) requires a showing of remoteness in time of misconduct and subsequent
rehabilitation. Spielbauer argues that mitigation is supported because his misdeeds occurred over
ten years ago in 2010. He claims he has since been rehabilitated because he has not engaged in
further misconduct.

The court does not find that Spielbauer proved this factor by clear and convincing
evidence. It is true that more than a decade has passed since the misconduct and that there is no
showing of further wrongdoing. However, Spielbauer was also on notice that he was being
investigated by the State Bar since June 2014. (See In re Gossage (2000) 23 Cal. 4th 1080, 1099
[time period during which attorney being investigated not entitled to much consideration as proof
of rehabilitation and good character.]) Thus, for the last several years, Spielbauer knew that his
conduct was being monitored, providing motivation to steer clear of any misdeeds.

Further, this court has found substantial aggravation for Spielbauer’s indifference and
lack of remorse, displayed throughout this disciplinary proceeding. That finding greatly
undermines Spielbauer’s claim that he has been rehabilitated. Lastly, Spielbauer has not paid any
portion of the judgment to LLC. Without supporting evidence, he asserts that he lacks the
financial means to pay all of it. However, the fact that he has failed to pay any portion detracts
from his claim of rehabilitation. (In the Matter of Taggart, 4 Cal. State Bar Ct. Rptr. 302, 310-
311 [restitution important indicator of rehabilitation].)

5) No mitigation for excessive delay by State Bar (std. 1.6(i))

Excessive delay by the State Bar in conducting disciplinary proceedings and causing
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prejudice to the attorney is a mitigating circumstance. (Std. 1.6(1).) An “attorney must
demonstrate that the delay impeded the preparation or presentation of an effective defense.” (In
the Matter of Respondent K (Review Dept. 1993) 2 Cal. State Bar Ct. Rptr. 335, 361.) Spielbauer
claims that mitigation is warranted because he last responded to OCTC’s inquiry letter in
February 2017, and yet the NDC was not filed until December 2019.

The court does not find that Spielbauer established this factor by clear and convincing
evidence. Initially, Spielbauer was on notice regarding potential disciplinary proceedings as early
as June 20, 2014, when OCTC sent him a letter inquiring about the judgment, only four months
after the judgment was entered. Moreover, Spielbauer replied the following month, stating that
the judgment was pending appeal. As he knew that OCTC was investigating this case and
because he was appealing the judgment, Spielbauer had no reason to discard any relevant
evidence. Indeed, Spielbauer does not even argue that he was prejudiced. (/n the Matter of Lane
(Review Dept. 1994) 2 Cal. State Bar Ct. Rptr. 735, 749 [delay not mitigating where respondent
failed to show specific, legally cognizable prejudice].)

In May 2016, the appellate court affirmed the judgement and the Supreme Court denied
review. On October 25, 2016, OCTC sent a follow-up email to Spielbauer, noting that the
remittitur was issued in August 2016, and asking whether he had paid the monetary judgment
issued against him. Spielbauer responded that he had filed for bankruptcy protection and those
cases were still pending.

OCTC followed up again and Spielbauer responded on February 14, 2017. OCTC filed
the NDC on December 16, 2019. Spielbauer did not supply any case law indicating that a delay
of two years and ten months is “excessive.” (Cf. In the Matter of Wolff (Review Dept. 2006) 5

Cal. State Bar Ct. Rptr. at p.12, [over four-year delay in filing charges excessive]; In the Matter
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of Klein (Review Dept. 1994) 3 Cal. State Bar Ct. Rptr. 1, 12 [five-year delay excessive]; and /n
the Matter of Respondent K, supra, 2 Cal. State Bar Ct. Rptr. at p. 361 [seven-year delay
excessive].) At no point did OCTC inform Spielbauer that the investigation was closed and he
was well aware that OCTC was concerned about his lack of payment of the judgement—a
judgment that he never paid. Thus, he should have reasonably concluded that this matter was still
open.

In sum, the court does not find any case law or evidence to suggest that OCTC’s delay
was extreme or that it affected Spielbauer’s ability to present a proper defense. No mitigation is
granted under this standard.

VI.  Discussion

Given the nature of Spielbauer’s transgressions—particularly his misrepresentation to a
court, amounting to moral turpitude—and his marked lack of remorse, suspension of 90 days is
well-founded.

The purpose of attorney discipline is not to punish the attorney, but to protect the public,
the courts, and the legal profession; to preserve public confidence in the profession; and to
maintain high professional standards. (Std. 1.1.) The discipline analysis begins with the
standards, which promote the consistent and uniform application of disciplinary measures and
are entitled to great weight. (/n re Silverton (2005) 36 Cal.4th 81, 91 [Supreme Court will not
reject recommendation arising from standards unless grave doubts as to propriety of
recommended discipline].) The court also looks to comparable case law. (Snyder v. State Bar
(1990) 49 Cal.3d 1302, 1310-1311.) If aggravating or mitigating circumstances are found, they
should be considered alone and in balance with each other. (Std. 1.7.)

Standard 1.7(a) provides that if a lawyer is culpable of two or more acts of misconduct
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and the standards specify different sanctions for each, the most severe is to be imposed. Here, the
strictest sanction is found in standard 2.11 (committing act of moral turpitude), providing that
disbarment or actual suspension is presumed. Spielbauer seeks a private or public reproval,
which departs from the putative sanction. He offers no case law to support his proffered
discipline. OCTC argues that an actual suspension ranging from 90 days to 6 months and until
restitution is paid is appropriate.

OCTC cites to In the Matter of Farrell (Review Dept. 1991) 1 Cal. State Bar Ct. Rptr.
490, in which the attorney was suspended for six months. Farrell was culpable of violating
section 6106 because he falsely stated to a judge that a witness had been subpoenaed. He also
failed to cooperate with the State Bar investigation, in violation of section 6068, subdivision (1).
In aggravation, Farrell had a prior discipline in two client matters resulting in 90 days’ actual
suspension. In mitigation, he held a good faith belief that the subpoena had actually been sent by
his staff. No weight was specified for the aggravating and mitigating factors.

Also helpful in this court’s analysis was In the Matter of Maloney and Virsik, supra, 4
Cal. State Bar Ct. Rptr. at p. 787, in which Maloney was actually suspended for 90 days for his
intentional misrepresentations to a court, amounting to moral turpitude.'?> The Maloney court
found numerous factors in aggravation, consisting of (1) uncharged misconduct for additional
misrepresentations to the court; (2) overreaching; (3) lack of candor; (4) harm to the
administration of justice; (5) multiple acts of misconduct; (6) indifference; and (7) engaging
conflicts of interest. Significant weight was given for Maloney’s (1) 31 years of discipline-free

practice; (2) good character evidence; and (3) community service.

12 While this case involved two attorneys, this court focuses on Maloney because he was
the partner in charge of litigation tactics who, like Spielbauer, had practiced law for more than 30
years whereas the other attorney was a relatively inexperienced associate.
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Although both Farrell and Maloney are instructive, the court finds that the latter is more
fitting to the case at hand. A notable difference in Farrell is that the attorney had a prior
discipline which resulted in a 90-day suspension. Under the standard mandating progressive
discipline, his subsequent suspension had to be greater, unless exceptions applied. Thus, the
Farrell court observed that discipline must exceed the previous three months suspension.

Maloney’s misdeeds were more severe and prolonged than found here. Maloney made
repeated misrepresentations to the court for over three months. He submitted numerous
pleadings, signed under penalty of perjury, “permeated with half-truths, omissions, and outright
misstatements of fact and law.” (In the Matter of Maloney and Virsik, supra, 4 Cal. State Bar Ct.
Rptr. at p. 786.) Maloney was also culpable of failing to obey a court order. The Review
Department found far more aggravating circumstances, including multiple acts of uncharged but
proven misconduct, than present in the instant matter.

However, Maloney’s transgressions were greatly tempered by his mitigation. Like
Spielbauer, Maloney had no prior discipline for over 30 years. But in contrast to Spielbauer,
Maloney received significant mitigation for good character and community service from ten
witnesses who were aware of his misconduct. They explained that Maloney was motivated by
social justice—he had a sincere and substantial commitment to using his professional skills on
behalf of the under-served and to do good works within the community, including extensive pro
bono. The Review Department emphasized that severe discipline was unnecessary because
Maloney’s wrongdoing was the result of over-zealous representation of his client and not for
personal gain. Spielbauer’s misconduct, however, was clearly for personal gain. This court
assigned him moderate mitigation as his lengthy period of discipline-free practice was muted by

his clear indifference. On balance, given the greater wrongdoing in Maloney but also the greater
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mitigation, the court finds that similar discipline is appropriate here.

After careful consideration, the court declines to order that Spielbauer’s suspension
continue until he pays restitution to LLC. OCTC has provided no case law nor rule that
restitution should be required under these particular circumstances. At the outset, it has not been
established that Spielbauer’s wrongdoing occurred in the practice of law. Further, LLC is not a
client and, as it has a civil judgement against Spielbauer, it has other mechanisms available to
satisfy that judgement. Finally, Spielbauer’s conduct merits a modest level of discipline—a 90-
day suspension. If this court were to impose a requirement that he pay restitution of nearly one
million dollars prior to returning to active status, it would undoubtedly have a far greater impact
on his ability to practice law than intended.

The court recommends that Spielbauer be suspended from the practice of law for two
years, stayed, and placed on probation for two years, including an actual suspension of 90 days.
Monetary sanctions are not applicable

As the NDC was filed before April 1, 2020, and did not provide Spielbauer with notice
that he could be subject to monetary sanctions, the rule on monetary sanctions is not applicable.
(See Rules Proc. of State Bar, rule 5.137(H).)

RECOMMENDATIONS

It is recommended that Thomas John Spielbauer, State Bar Number 78281, be suspended
from the practice of law for two years, that execution of that suspension be stayed, and that he be
placed on probation for two years with the following conditions:

1) Actual Suspension. Spielbauer must be suspended from the practice of law for the
first 90 days of his probation.

2) Review Rules of Professional Conduct. Within 30 days after the effective date of
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3)

4)

5)

the Supreme Court order imposing discipline in this matter, Spielbauer must (1) read
the California Rules of Professional Conduct (Rules of Professional Conduct) and
Business and Professions Code sections 6067, 6068, and 6103 through 6126, and
(2) provide a declaration, under penalty of perjury, attesting to his compliance with
this requirement, to the State Bar’s Office of Probation in Los Angeles (Office of
Probation) with Spielbauer’s first quarterly report.

Comply with State Bar Act, Rules of Professional Conduct, and Probation
Conditions. Spielbauer must comply with the provisions of the State Bar Act, the
Rules of Professional Conduct, and all conditions of probation.

Maintain Valid Official State Bar Record Address and Other Required Contact
Information. Within 30 days after the effective date of the Supreme Court order
imposing discipline in this matter, Spielbauer must make certain that the State Bar
Attorney Regulation and Consumer Resources Office (ARCR) has his current office
address, email address, and telephone number. If he does not maintain an office, he
must provide the mailing address, email address, and telephone number to be used for
State Bar purposes. Spielbauer must report, in writing, any change in the above
information to ARCR, within 10 days after such change, in the manner required by
that office.

Meet and Cooperate with Office of Probation. Within 15 days after the effective
date of the Supreme Court order imposing discipline in this matter, Spielbauer must
schedule a meeting with his assigned probation case specialist to discuss the terms
and conditions of his discipline and, within 30 days after the effective date of the

court’s order, must participate in such meeting. Unless otherwise instructed by the
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6)

7)

Office of Probation, Spielbauer may meet with the probation case specialist in person
or by telephone. During the probation period, Spielbauer must promptly meet with
representatives of the Office of Probation as requested by it and, subject to the
assertion of applicable privileges, must fully, promptly, and truthfully answer any
inquiries by it and provide to it any other information requested by it.

State Bar Court Retains Jurisdiction/Appear Before and Cooperate with State

Bar Court. During Spielbauer’s probation period, the State Bar Court retains

jurisdiction over him to address issues concerning compliance with probation

conditions. During this period, Spielbauer must appear before the State Bar Court as
required by the court or by the Office of Probation after written notice is mailed to his
official State Bar record address, as provided above. Subject to the assertion of
applicable privileges, Spielbauer must fully, promptly, and truthfully answer any
inquiries by the court and must provide any other information the court requests.

Quarterly and Final Reports.

a) Deadlines for Reports. Spielbauer must submit written quarterly reports to
the Office of Probation no later than each January 10 (covering October 1
through December 31 of the prior year), April 10 (covering January 1 through
March 31), July 10 (covering April 1 through June 30), and October 10
(covering July 1 through September 30) within the period of probation. If the
first report would cover less than 30 days, that report must be submitted on the
next quarter date and cover the extended deadline. In addition to all quarterly
reports, Spielbauer must submit a final report no earlier than 10 days before

the last day of the probation period and no later than the last day of the
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