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PETITION FOR REVIEW 

TO THE HONORABLE TANI GORRE CANTIL-SAKAUYE, CHIEF 

JUSTICE OF CALIFORNIA AND TO THE HONORABLE ASSOCIATE 

JUSTICES OF THE SUPREME COURT OF CALIFORNIA: 

Petitioner SUNEE LYNN MITCHELL petitions this Court for 

review following the publication by the Court of Appeal of its decision of 

October 3, 2022, affirming the judgment in her case. (See People v. 

Mitchell (2022) 83 Cal.App.5th 1051.) A copy of the decision is hereto 

attached at pp. 25-37. 

ISSUES PRESENTED FOR REVIEW 

(1) Does Senate Bill No. 567 (2020-2021 Reg. Sess.), Stats. 2021, 

ch. 731 (SB 567), which became effective on January 1, 2022, limit the trial 

court’s ability to impose upper term sentences, absent a stipulation by the 

defendant to the existence of an aggravating circumstance or a finding 

thereof by the trier of fact, including when the defendant agrees to an upper 

term but without such stipulation or finding (Pen. Code, § 1170, subd. (b).) 1 

(2) Should petitioner be resentenced to the middle term in light of 

SB 567? 

NECESSITY FOR REVIEW 

Review is necessary to settle an important and novel question of law 

and for the purpose of transferring the matter to the Court of Appeal for 

such proceedings as this Court may order. (Cal. Rules of Ct., rule 8.500, 

subd. (b).) Review is appropriate to resolve an issue of first impression. 

(TRB Investments, Inc. v. Fireman’s Fund Ins. Co. (2006) 40 Cal.4th 19, 

26; Rudnick v. Superior Court (1974) 11 Cal.3d 924, 928 [“[W]e are 

presented with a question of first impression which is of general importance 

1 All further statutory references are to the Penal Code unless 
otherwise noted. 
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to the trial courts and to the profession, and in conjunction with which 

general guidelines can be laid down for future cases.”].) 

This case raises an important issue of first impression. A legislative 

amendment to section 1170, subd. (b), prohibits upper terms in sentencing 

unless a defendant stipulates to facts supporting the existence of an 

aggravating circumstance or a trier of fact finds such circumstance. The 

issue raised herein is whether the amendment applies to sentences imposed 

prior to the amendment’s effective date when defendants stipulated to an 

upper term, but without any finding or admission of the existence of any 

aggravating circumstance, and their cases are not yet final on appeal. 

The Court of Appeal erred by holding that the legislative amendment 

does not apply to petitioner’s situation. Review is necessary to effectuate 

the Legislature’s intent in reducing mass incarceration by limiting upper 

terms. 

Review is further necessary because the issue is unsettled, as two 

appellate courts have differed with the court below on the issue raised by 

this petition. The Justices of Division Four of First Appellate District and 

those of the Fifth Appellate District have differed in their holdings on the 

same SB 567 issue from the court below, albeit in unpublished opinions. 

The Fifth District Court of Appeal was faced with an identical SB 567 

situation to that of petitioner: a stipulated plea agreement that provided for 

an upper term of three years doubled to six years based on the admission of 

a strike conviction, with SB 567 going into effect while the case was on 

appeal. (People v. Williams (June 14, 2022, F081466 [unpub. opn.] 2022 

WL 2128646.) The Williams court held that the upper term may not be 

imposed when no finding was made that the circumstances in aggravation 

justify imposition of the upper term; and remanded to the trial court to 

make the required finding. (Ibid.) The same court decided in similar fashion 

in People v. Gallegos (June 30, 2022, F082060 [unpub. opn.] 2022 WL 
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2354974), as did Division Four of the Court of Appeal, First Appellate 

District. (People v. Craft (July 7, 2022, A158608 [unpub. opn.] 2022 WL 

2526745; People v. Henry (May 11, 2022, A164012 [unpub. opn.] 2022 

WL 1485632.) 

A recent published decision followed the opinion of the court below 

but is procedural circumstances are distinct from those in the instant case. 

In People v. Berdoll (2022) __ Cal.Rptr.3d __, 2022 WL 16757282, the 

trial court found there were aggravating circumstances in a case in which 

there was an indicated sentence but no stipulated prison term. The Berdoll 

court held that a jury would not have made a different decision on the 

existence of the aggravating circumstances than that found by the trial 

court. Berdoll is distinct from the case at bench and does not answer the 

issue raised herein. 

Review is also necessary because petitioner’s position is in accord 

with this Court’s plea bargaining precedent but the decision below is not. In 

Collins, this Court considered the appropriate remedy in a case that was 

resolved by plea bargain, but, prior to sentencing, the Legislature 

decriminalized the conduct to which the defendant pled, undermining the 

parties’ bargain. (People v. Collins (1978) 21 Cal.3d 208, 213.) This Court 

pointed out that the concept of reciprocal benefits is critical to plea 

bargaining. (Id., at p. 214.) “When either the prosecution or the defendant is 

deprived of benefits for which it has bargained, corresponding relief will lie 

from concessions made.” (Ibid.) The Court reasoned that the defendant’s 

total relief from vulnerability to sentence deprived the state of the benefits 

of the bargain it entered but stressed that the defendant is also entitled to the 

benefit of his bargain. The Court pointed out that the defendant did not 

repudiate his bargain by attacking his guilty plea; he attacked the judgment 

only on the basis of external events - a change in the Penal Code. (Id., at pp. 

214, 216.) The Court fashioned a remedy that allowed the People to revive 
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one or more of the 14 dismissed counts while not allowing the new 

sentence to exceed the initially imposed sentence. (Id., at pp. 216-217.) 

This Court in Collins sought to preserve the plea bargain, taking into 

account benefits accruing to both parties. In the case at bench, that means 

that the bargain should be kept in place, while applying the legislative 

mandate to reduce the number of upper terms. Doing so would reduce 

petitioner’s sentence to four years, in accord with Collins. 

The decision below also conflicts with this Court’s decision in 

Harris v. Superior Court (2016) 1 Cal.5th 984 (Harris). The defendant in 

Harris stipulated to a six-year prison sentence, after pleading guilty to 

felony grand theft and admitting a prior strike. Later, the state’s voters 

enacted Proposition 47, which reduced the grand theft offense to which 

defendant had pled, to a misdemeanor. The defendant sought relief by 

petitioning for resentencing. The People moved to withdraw from the plea 

agreement, to reinstate any dismissed charges and prior conviction 

allegations, on the basis that they had been deprived of the benefit of their 

plea bargain. (Id., at pp. 987-988.) This Court referenced its holding in Doe 

v. Harris (2013) 57 Cal.4th 64 (Doe), which held that later changes in the 

law can affect a plea agreement “that the Legislature has intended to apply 

to them.” (Ibid., at p. 66.) This ruling has now been codified in section 

1016.8. In Harris, this Court held that because one of the primary purposes 

of Proposition 47 was to reduce the number of nonviolent offenders in state 

prison, the defendant was allowed to have his felony conviction reduced to 

a misdemeanor. (Harris, supra, 1 Cal.5th, at pp. 992-993.) Petitioner is in a 

similar position to the defendant in Harris, in that the Legislature’s intent in 

amending section 1170 was to reduce the number of upper term sentences 

being served. Reducing petitioner’s sentence to four years while leaving in 

place the plea bargain comports with the Legislature’s intent in enacting SB 

567, as well as this Court’s rulings in Doe and Harris. The decision by the
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court below conflicts with those decisions, as it completely overlooked the 

Legislature’s intent that fewer upper term sentences be imposed. 

STATEMENT OF THE CASE AND FACTS 2 

On November 29, 2020, a police officer was driving in his patrol 

vehicle when he observed petitioner driving recklessly down the street. 

Nearby witnesses reported to the officer that petitioner was doing donuts in 

a parking lot and tried to hit them with her car. The officer activated his 

emergency lights and siren to pursue petitioner. Petitioner sped up and 

drove through an intersection while the traffic signal was red. At one point 

during the pursuit, petitioner made a U-turn and drove directly towards the 

officer’s vehicle. The officer reversed to avoid being struck as petitioner 

came within a foot of hitting his vehicle. Another officer arrived to assist, 

but petitioner continued driving at a high speed and ignored their 

commands to stop. When petitioner finally came to a stop, she refused to 

get out of her vehicle, which prompted an officer to break the driver’s side 

window in order to detain petitioner. Petitioner was arrested and 

transported to the police department, where she submitted a breath sample. 

Her blood alcohol content (BAC) was 0.183 percent. 

Petitioner was charged with assault on a peace officer (§ 245, subd. 

(c); count 1), assault with a deadly weapon (§ 245, subd. (a)(1); count 2), 

driving against the flow of traffic while evading a peace officer (Veh. Code, 

§ 2800.4; count 3), reckless driving while evading a peace officer (Veh. 

Code, § 2800.2, subd. (a); count 4), driving under the influence of alcohol 

(Veh. Code, § 23152, subd. (a); count 5), driving with a BAC of .08 percent 

or more (Veh. Code, § 23152, subd. (b); count 6.) Count 6 was enhanced 

with a special allegation that petitioner was driving with a BAC of 0.15

2 The statement of the case and facts is taken verbatim from the Court 
of Appeal opinion, except for the last paragraph herein and the substitution 
of the term “petitioner” for “appellant.” (See below, at pp. 26-27.) 
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percent or more (Veh. Code, § 23578). The information further alleged that 

petitioner had a prior strike conviction for second degree robbery. 

On July 15, 2021, pursuant to a stipulated plea agreement, petitioner 

pleaded no contest to reckless driving while evading a peace officer (count 

4) and to driving with a BAC of .08 percent or more (count 6) and admitted 

to the strike allegation for second degree robbery. As a factual basis for the 

plea, petitioner stated that she “drove recklessly while evading police 

officer, whose vehicle displayed red/blue flashing lights and siren, and was 

clearly marked.” The agreement included a sentence of six years 

imprisonment comprised of the upper term of three years on count 4, 

doubled due to the strike prior. The sentence on count 6 was to run 

concurrently to count 4. The prosecution agreed to dismiss the remaining 

counts. On August 11, 2021, the trial court sentenced petitioner to six years 

imprisonment pursuant to the parties’ plea agreement.

Petitioner appealed, claiming, inter alia, that the newly amended 

section 1170 (amended by SB 567) no longer supported the imposition of 

the aggravated sentence of three years on count 4, doubled to six years 

based on her strike prior, and that she should be resentenced on count 4 to 

the middle term of two years, doubled to four years based on her strike 

prior. The Court of Appeal disagreed and affirmed the judgment. (See 

below, at pp. 25, 35.) 

ARGUMENT 

I PETITIONER PLED TO THE MAXIMUM TERM 
ALLOWABLE FOR HER TRANSGRESSION AT THE TIME 
OF HER PLEA AND SENTENCE IN 2021 BUT SHE DID NOT 
STIPULATE TO ANY AGGRAVATING CIRCUMSTANCES 

At the July 15, 2021 change of plea hearing, the prosecutor informed 

the court that petitioner would “stipulate to the aggravated term of three 

years” imprisonment and admit the strike prior. (RT 164.) The court 

explained to petitioner that “this is a stipulated plea agreement, which 
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means that when we come back for sentencing, you cannot argue for less 

time, and the district attorney cannot argue for more time.” Petitioner 

confirmed her understanding. (RT 165.) Petitioner’s counsel, but not 

petitioner herself, stipulated to the preliminary hearing transcript, without 

anyone referencing to what the stipulation was for or about (e.g., factual 

basis for the plea.) (RT 167.) On the waiver of rights form, counsel 

stipulated that there was a factual basis based on the statement listed under 

item 9(b)(1) of the form, which read, “On 11/29/20 in the county of 

Mendocino, defendant drove recklessly while evading a police officer, 

whose vehicle displayed red/blue flashing lights and siren, and was clearly 

marked.” Counsel left the boxes indicating a factual basis in either the 

police report or the preliminary hearing transcript blank. (CT 61-62.) 

At the August 11, 2021 sentencing hearing, the court sentenced 

petitioner to six years consisting of the aggravated term of three years for 

count 4, doubled based on the admitted strike prior. (RT 174-175.) 

II THE LEGISLATURE CHANGED THE LAW TO REQUIRE A 
DEFENDANT’S STIPULATION OR A TRIER OF FACT’S 
FINDING THAT AN AGGRAVATING CIRCUMSTANCE 
EXISTS BEFORE AN UPPER TERM MAY BE IMPOSED 

Vehicle Code section 2800.2 sets forth that the punishment for a 

violation thereof is “imprisonment in the state prison, or [ ] confinement in 

the county jail for not less than six months nor more than one year. (Veh. 

Code, § 2800.2.) Because the exact terms are not prescribed for the felony 

violation, section 18 governs. “[E]very offense declared to be a felony is 

punishable by imprisonment for 16 months, or two or three years in the 

state prison unless the offense is punishable pursuant to subdivision (h) of 

Section 1170.) (§ 18, subd. (a).) 

At the time of petitioner’s sentencing, the trial court had broad 

discretion whether to impose the lower, middle or upper term that “best 

serves the interests of justice.” (Former § 1170, subd. (b).) The trial judge 
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had “the discretion to impose an upper, middle or lower term based on 

reasons he or she states.” (People v. Wilson (2008) 164 Cal.App.4th 988, 

992.) 

On January 1, 2022, the determinate sentencing law set forth in 

section 1170 was amended in a fundamental way, in the words of the Court 

of Appeal below in another SB 567 case, People v. Flores (2022) 73 

Cal.App.5th 1032, 1038 (Flores). (See SB 567 (2020-2021 Reg. Sess.); 

Stats. 2021, ch. 731, § 1.3.) The amendment makes the middle term the 

presumptive sentence for a term of imprisonment unless circumstances in 

aggravation were stipulated to by the defendant or found true beyond a 

reasonable doubt at trial by the finder of fact. (§ 1170, subd. (b)(1) & 

(b)(2); see People v. Lopez (2022) 78 Cal.App.5th 459, 464.) 

Petitioner did not stipulate to any circumstances in aggravation and 

there was no trial. 

III THE LEGISLATIVE CHANGE APPLIES TO PETITIONER’S 
CASE BECAUSE HER APPEAL WAS PENDING WHEN THE 
PROVISIONS OF SB 567 WENT INTO EFFECT ON 
JANUARY 1, 2022 

Both parties agree that SB 567 applies retroactively to petitioner’s 

case. On appeal, petitioner claimed that the amended version of section 

1170 that went into effect on January 1, 2022, applies retroactively to her 

case as an ameliorative change in the law that is applicable to all non-final 

convictions on appeal. (See People v. Superior Court (Lara) (2018) 4 

Cal.5th 299, 308.) In the court below, the Attorney General conceded that 

the 2021 change to section 1170 is retroactive as this case is still pending 

on appeal. 

The parties were correct. “The key date is the date of final judgment. 

If the amendatory statute lessening punishment becomes effective prior to 

the date the judgment of conviction becomes final then, in our opinion, it, 
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and not the old statute in effect when the prohibited act was committed, 

applies.” (In re Estrada (1965) 63 Cal.2d 740, 744.) 

In Pedro T. we cited with approval a case holding that, for the 
purpose of determining retroactive application of an amendment to a 
criminal statute, a judgment is not final until the time for petitioning 
for a writ of certiorari in the United States Supreme Court has 
passed. (In re Pedro T. (1994) 8 Cal.4th 1041, 1046, citing In re 
Pine (1977) 66 Cal.App.3d 593, 594; see also Bell v. Maryland 
(1964) 378 U.S. 226, 230 [‘The rule applies to any such [criminal] 
proceeding which, at the time of the supervening legislation, has not 
yet reached final disposition in the highest court authorized to 
review it’].) 

(People v. Nasalga (1996) 12 Cal.4th 784, 789, fn. 5.) 

The Court of Appeal commenced its discussion of whether SB 567 

had retroactive effect but never quite answered the question. (See below, at 

p. 30.) Instead, the Court of Appeal, in its holding, implicitly acknowledges 

retroactive application, but held that the revised “statute was not intended to 

apply to sentences imposed pursuant to a stipulated plea agreement.” (See 

below, at p. 31.)

SB 567 is retroactive to cases not yet final on appeal, a conclusion 

supported by this Court’s decision in People v. Stamps (2020) 9 Cal.5th 685 

(Stamps), in which the defendant had entered into a plea agreement for a 

stipulated term that included a prior serious felony enhancement. While his 

appeal was pending, a new law became effective permitting sentencing 

courts to strike a serious felony enhancement in furtherance of justice. This 

Court held that the defendant could seek the exercise of the trial court’s 

discretion to strike the enhancement on remand, but if the lower court did 

so, the prosecution could seek to withdraw its assent to the plea bargain. 

(Ibid., at pp. 707-708.) Stamps supports retroactive application of SB 567 to 

petitioner’s case. 

The question then becomes whether the amended statute rules out 

petitioner’s upper term sentence, and instead requires the middle term on 
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count 4. “The Estrada rule only answers the question of whether an 

amended statute should be applied retroactively. It does not answer the 

question of how that statute should be applied.” (Stamps, supra, at p. 700.) 

IV THE LEGISLATURE INTENDED TO LOWER SENTENCES 
SUCH AS PETITIONER’S FROM THE UPPER TERM TO 
THE MIDDLE TERM 

This Court decides statutory interpretation de novo. (People v. 

Prunty (2015) 62 Cal.4th 59, 71.) The starting point is “the statutory 

language because the words of a statute are generally the most reliable 

indicator of legislative intent.” (In re C.H. (2011) 53 Cal.4th 94, 100.) 

Absent ambiguity, there is no need to go beyond the plain language of the 

statute at issue. (Beal Bank, SSB v. Arter & Hadden, LLP (2007) 42 Cal.4th 

503, 508.) 

In its statutory construction analysis, the Court of Appeal was guided 

by two recent cases, People v. Brooks (2020) 58 Cal.App.5th 1099 

(Brooks), and Flores, supra, 73 Cal.App.5th 1032. The Flores case dealt 

with SB 567 and another bill that amended section 1170. The Brooks case 

did not, but it was the one that the Court of Appeal found instructive. (See 

below, at p. 30.) 

Brooks is not instructive, however, as it involved a statute (§ 

1170.91) that required consideration of military service that led to specified 

problems as a mitigating circumstance in discretionary sentencing under 

section 1170. A new statute had provided convicted defendants who were 

serving their time an opportunity to seek resentencing. The Brooks court 

held that the new statute did not cover persons sentenced pursuant to plea 

agreements with stipulated terms of years. (People v. Brooks, supra, 58 

Cal.App.5th, at pp. 1106-1109.) 

Brooks is not controlling here. Section 1170.91 does not parallel 

section 1170, subdivision (b)(1) and (2). The amendment to section 1170, 
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subdivision (b)(2), does not merely require the trial court to consider 

additional factors in reaching a trifecta determination; it precludes the trial 

court from imposing the upper term unless it finds “there are circumstances 

in aggravation of the crime that justify the imposition of” the upper term. 

Indeed, section 1170, subdivision (b)(1), requires such a finding any time 

“the statute specifies three possible terms.” In other words, section 1170, 

subdivision (b)(1) and (2) mandates a new finding; it does not simply add 

an additional consideration to an already existing determination. Section 

1170, subdivision (b)(1) and (2) require trial courts to determine whether 

the circumstances in aggravation of the crime justify the imposition of a 

term of imprisonment exceeding the middle term. While the parties may 

stipulate to the existence of facts that support such a determination, they 

cannot, by negotiated plea agreement, obviate the need for the trial court to 

make the required determination. 

Petitioner’s case is distinct from Brooks because it does not involve 

the exercise of discretionary choices. The new statute in Brooks required 

trial courts to consider a new mandatory circumstance in mitigation (if its 

terms are met) in exercising their sentencing discretion. But SB 567 does 

not involve discretion. It simply outlaws upper terms in section 1170 

sentencing unless an aggravating circumstance has been stipulated to or 

found true by the trier of fact. 

The Court of Appeal misread the amended section 1170, subd. (b), 

to apply only to sentencing situations where the trial court is tasked with 

sentencing discretion. (See below, at pp. 31-33.) SB 567 changed 

sentencing law by requiring the following: 

(b)(1) When a judgment of imprisonment is to be imposed 
and the statute specifies three possible terms, the court shall, in its 
sound discretion, order imposition of a sentence not to exceed the 
middle term, except as otherwise provided in paragraph (2). 
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(2) The court may impose a sentence exceeding the middle 
term only when there are circumstances in aggravation of the crime 
that justify the imposition of a term of imprisonment exceeding the 
middle term, and the facts underlying those circumstances have been 
stipulated to by the defendant, or have been found true beyond a 
reasonable doubt at trial by the jury or by the judge in a court trial. 
Except where evidence supporting an aggravating circumstance is 
admissible to prove or defend against the charged offense or 
enhancement at trial, or it is otherwise authorized by law, upon 
request of a defendant, trial on the circumstances in aggravation 
alleged in the indictment or information shall be bifurcated from the 
trial of charges and enhancements. The jury shall not be informed of 
the bifurcated allegations until there has been a conviction of a 
felony offense. 

(§ 1170, subd. (b)(1) & (b)(2).)

This new language, in effect since January 1, 2022, prohibits upper 

terms unless the defendant stipulates to facts supporting an aggravating 

circumstance or a trier of fact finds the aggravating circumstance to be true. 

Short of such a stipulation or finding, the trial court may not impose an 

upper term. 

The Flores case is more instructive than Brooks. Flores involved the 

middle term presumption of SB 567 as well as another amendment to 

section 1170, subd. (b) (the addition of subdivision (b)(6)), the latter change 

having been brought about by Assembly Bill 124. (See AB 124 (2020–2021 

Reg. Sess.); Stats. 2021, ch. 695, § 5.) 

The new section 1170, subdivision (b)(6) provides: 

[U]nless the court finds that the aggravating circumstances 
outweigh the mitigating circumstances that imposition of the lower 
term would be contrary to the interests of justice, the court shall 
order imposition of the lower term if any of the following was a 
contributing factor in the commission of the offense: [¶] ... [¶] (B) 
The person is a youth, or was a youth as defined under subdivision 
(b) of Section 1016.7 at the time of the commission of the offense.

(§ 1170, subd. (b)(6); see § 1016.7, subd. (b) [“A ‘youth’ for 
purposes of this section includes any person under 26 years of age 
on the date the offense was committed”].)
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The Flores court pointed out that youth was not an automatic path to 

a lower term: 

As the People note, section 1170, subdivision (b)(6)(B) does not 
require imposition of the lower term in every case in which the 
defendant was under age 26 at the time the crime was committed. 
Rather, this provision establishes a presumption of the lower term if 
the defendant's youth was “a contributing factor” in his or her 
commission of the crime “unless the court finds that the aggravating 
circumstances outweigh the mitigating circumstances that imposition 
of the lower term would be contrary to the interests of justice ....” (§ 
1170, subd. (b)(6)(B), italics added.) 

(Flores, supra, 73 Cal.App.5th, at p. 1039.) 

The Flores court remanded the case to the trial court for 

resentencing. (Ibid.) Flores is distinct from petitioner’s case in that Flores 

involved trial court discretion after the legislative change was made, 

whereas petitioner’s case does not. The amended section of section 1170, 

subd. (b), that applies to petitioner’s case outlaws upper terms unless 

certain conditions are met. In petitioner’s case, those conditions were not 

met. No discretion is involved. An upper term is simply not available in 

petitioner’s case. Therefore, a remand is not needed in petitioner’s case. 

The Flores remand decision is in accord with the Stamps decision 

that sanctioned a limited remand. (Stamps, supra, 9 Cal.5th 685.) The 

legislative change in Stamps also involved the exercise of discretion. The 

Stamps discretion involved the striking of serious felony prior conviction 

sentencing enhancements, a power that did not exist before the legislative 

amendment. (Ibid., at p. 692.) Because petitioner’s case does not involve 

the trial court’s exercise of discretion that the trial court did not have 

before, a remand is not necessary. The Legislature has made it clear what 

needs to happen in petitioner’s case by requiring her sentence to be reduced 

to four years. 
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V PETITIONER SHOULD BE RESENTENCED TO FOUR 
YEARS IMPRISONMENT 

In stating that the legislative history of SB 567 supported its 

conclusion, the Court of Appeal erred. (See below, at pp. 31-32.) The last 

legislative analysis prior to SB 567’s passage was clear about the 

prohibition on upper terms without the proved or stipulated presence of 

aggravating circumstances: “This bill requires any aggravating factors 

relied upon by the court to impose a sentence exceeding the statutory 

middle term to be submitted to the factfinder and found to be true, except as 

provided.” (Sen. Com. on Rules, Senate Floor Analysis of SB 567 (2020  -

2021 Reg. Sess.) as amended September 8, 2021, at p. 1.) 

The Assembly’s last analysis reflected the reasons behind the bill as 

stated by its author, Senator Bradford: 

Beyond the specific issue of determinate sentencing is the mass 
incarceration trend in American and California societies that has 
been part of the policy framework of the carceral system for 
decades. We are now in a period of reckoning that requires us to 
confront the reality and interconnectedness of racism and inequality, 
which has allowed injustices to permeate our institutions and deprive 
people of liberty and the ability to exercise their human potential for 
good. That trend in our carceral system has been a collective 
detriment that needs to be reversed, and this bill is a small step in the 
right direction of creating a criminal justice system that is more 
humane and better for the general welfare. 

. . . 
Given the prevalence of this sentencing structure and the studies that 
show that long sentences do not deter people from committing crime 
and are counter-productive to rehabilitating people and bringing 
them back to the fold of our society, we need to ensure that the 
harshest sentences receive the greatest scrutiny and justification 
before they are meted out. 

. . . 
These small changes will help prevent individuals from serving 
maximum sentences when lower terms are more appropriate based 
on the facts. 

(Assembly Third Reading Analysis of SB 567 (2020-2021 Reg. 
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Sess.) as amended September 3, 2021, at p. 2; italics added.) 

The Senate floor analysis prior to the bill moving over to the 

Assembly was unambiguous in middle terms being the new norm: 

SB 567 creates a presumption of sentencing judgement not to exceed 
the middle terms, unless there are circumstances in aggravation of a 
crime that justify the imposition of the upper term. When an upper 
term is imposed, the facts supporting the aggravation must be 1) 
stipulated to by the defendant, or 2) submitted to the jury and proved 
beyond a reasonable doubt, or 3) found/determined by the court in a 
bench trial. 

(Sen. Com. on Rules, Senate Floor Analysis of SB 567 (2020-2021 
Reg. Sess.) as amended May 20, 2021, at p. 3; italics added.) 

The first legislative analysis after the bill’s introduction stated the 

goal of the legislation as reducing mass incarceration: 

[Existing] law has had a detrimental impact on individuals across 
the state and contributed to the failed mass incarceration policies of 
the past. As of 2010, 77 percent of state prison inmates were serving 
a determinate sentence. Most convicted felons in California receive a 
determinate sentence based on a triad sentence structure (with an 
upper, middle, and lower term). Given the prevalence of this 
sentencing structure, it is imperative that the law be changed to 
ensure that aggravating facts are presented to the jury before a 
judge may impose a maximum sentence. This will help prevent 
individuals from serving maximum sentences when a lower term is 
more appropriate based on the facts. 

(Sen. Com. on Public Safety, analysis of SB 567 (2020-2021 Reg. 
Sess.) as amended March 9, 2021, at p. 7; italics added.) 

The Legislature’s aim was clear: do away with upper terms unless 

the defendant stipulates to an aggravating circumstance or the trier of fact 

finds the aggravating circumstance. Those were the only exceptions. A 

defendant stipulating to the upper term was not one of the exceptions that 

allows for an upper term. 

A remand is not needed in petitioner’s case because the Legislature 

has done away with upper terms unless the exceptions are present. The 

Legislature aimed to decrease levels of incarceration. Applied to 
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petitioner’s case, this means that the Legislature intended to change 

petitioner’s sentence from an upper term to a lower term. This Court should 

correct petitioner’s sentence from six years to four years. 

CONCLUSION 

The Legislature did away with upper terms unless specified 

conditions are met. Stipulated upper terms are not a specified condition 

allowing for an upper term under SB 567. The Legislature intended to 

reduce incarceration rates by limiting upper terms. The Legislature intended 

for petitioner’s sentence to be no greater than the middle term. 

Review should be granted. 

DATED:  November 14, 2022. 

Respectfully submitted, 

/s/ Paul F. DeMeester 
PAUL F. DeMEESTER 
Attorney for Petitioner 
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