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PETITION FOR REVIEW 

ISSUES PRESENTED 

May a hospital maintain an action for breach of an implied-

in-law contract or for a writ of mandate against a county that 

fails to comply with its statutory duty to reimburse the hospital 

for the reasonable and customary value of emergency medical 

services the hospital provided to enrollees in the county’s health 

care service plan?  

A. Is the hospital’s action for statutory reimbursement a 

tort action for damages, to which the immunity afforded by 

Government Code section 815 applies? 

B. Is the hospital’s action for statutory reimbursement 

authorized by Government Code section 815.6, which provides 

that a public entity is liable for injuries resulting from its failure 

to comply with a mandatory statutory duty? 

INTRODUCTION 

Background 

“[L]iability of public entities are matters of statewide 

concern.”  (Sen. Legis. Com. com., 32 pt. 1 West’s Ann. Gov. Code 

(2012 ed.) foll. § 815.)   

This case involves the potential liability of public entities 

that choose to enter the highly regulated health care service plan 

(health plan) market in competition with private health plans.  

The case also involves a clash between two fundamental yet 

competing public policies:  the policy of immunizing public 

entities from lawsuits seeking tort damages and the policy of 
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ensuring all Californians have access to emergency medical 

services when necessary, regardless of their ability to pay.  The 

former policy is embodied in the Government Claims Act (Claims 

Act) (Gov. Code, § 810 et seq.), and the latter policy is embodied 

in the Knox-Keene Health Care Service Plan Act of 1975 (Knox-

Keene Act or Act) (Health & Saf. Code, § 1340 et seq.).1 

The clash arises under the following circumstances: 

California law requires hospitals with emergency 

departments to provide emergency medical services on demand to 

patients who need them, regardless of their ability to pay, until 

the emergency medical condition has been stabilized.  When the 

patient is enrolled in a health plan, but the health plan and the 

hospital have no contract setting the rates payable for emergency 

services, the Knox-Keene Act requires the health plan to 

“reimburse” the hospital for the “reasonable and customary 

value” of the emergency services rendered to the plan’s enrollee.2 

 
1  All further statutory citations refer to the Health & Safety 
Code, unless otherwise indicated. 
2  Section 1371.4, subdivision (b), provides that health plans 
“shall reimburse providers for emergency services and care 
provided to its enrollees, until the care results in stabilization of 
the enrollee . . . .”   
 California Code of Regulations, title 28, section 1300.71, 
subdivision (a)(3)(B), defines “ ‘Reimbursement of a Claim’ ” 
payable to “non-contracted providers” to mean, in pertinent part, 
“payment of the reasonable and customary value for the health 
care services rendered based upon statistically credible 
information that is updated at least annually and takes into 
consideration: (i) the provider’s training, qualifications, and 
length of time in practice; (ii) the nature of the services provided; 
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Under this legislative scheme creating reciprocal legal 

duties, patients are assured access to emergency medical care 

and, in return, the emergency provider is assured it will receive 

reasonable payment for services rendered, even if the patient is 

enrolled in a health plan with which the provider has no contract. 

Or so it would seem. 

Real parties in interest Doctors Medical Center of Modesto, 

Inc. and Doctors Hospital of Manteca, Inc. (the Hospitals) 

provided emergency services to three enrollees in a health plan 

operated by petitioner County of Santa Clara (the County), a 

public entity.  The Hospitals sent invoices to the County 

requesting reimbursement in amounts reflecting the reasonable 

and customary value of their emergency services.  The County 

paid only a fraction of the amount billed. 

After unsuccessfully trying to resolve the dispute through 

the County’s internal appeal process, the Hospitals filed this 

action against the County for breach of an implied-in-law 

contract.  The Hospitals alleged the County violated its statutory 

duty under the Knox-Keene Act to reimburse the Hospitals for 

the reasonable and customary value of the emergency services 

they provided to the County’s enrollees. 

 

 
(iii) the fees usually charged by the provider; (iv) prevailing 
provider rates charged in the general geographic area in which 
the services were rendered; (v) other aspects of the economics of 
the medical provider’s practice that are relevant; and (vi) any 
unusual circumstances in the case.” 
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The decisions below 

The County did not deny its statutory duty to reimburse 

the Hospitals.  Indeed, it paid the Hospitals in part.  But 

invoking Government Code section 815, the provision in the 

Claims Act that immunizes public entities from liability for tort 

damages, the County asserted it was “immune from any implied-

in-law contract cause of action” and “[t]here is ‘no common law 

tort liability for public entities in California.’ ”3  (Typed opn. 6.) 

The trial court disagreed and overruled the County’s 

demurrer.  (See vol. 3, exh. 29, p. 737.)  In a published opinion, 

however, the Court of Appeal granted the County’s petition for 

writ of mandate and directed the trial court to sustain the 

County’s demurrer without leave to amend.  (Typed opn. 16.)   

The Court of Appeal reasoned that Government Code 

section 815 “immunizes public entities from liability on common 

law theories” (typed opn. 6), therefore “the Hospitals cannot state 

a claim based solely on the common law doctrine of quantum 

meruit” (typed opn. 7).   

The Court of Appeal also rejected the Hospitals’ argument 

that their reimbursement action was authorized by Government 

Code section 815.6, which permits an action against a public 

entity based on the public entity’s violation of a mandatory 

 
3  Government Code section 815, subdivision (a), provides in 
pertinent part:  “Except as otherwise provided by statute:  [¶] . . . 
A public entity is not liable for an injury, whether such injury 
arises out of an act or omission of the public entity or a public 
employee or any other person.” 
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statutory duty.4  The court found that, although the County’s 

statutory duty to reimburse emergency providers in some amount 

was mandatory, the County enjoyed unreviewable discretion to 

determine the amount of the reimbursement.  (Typed opn. 7–8.) 

Under settled law, the Hospitals could have maintained 

their action for reimbursement on a quantum meruit theory 

against any private health plan.  The Court of Appeal 

acknowledged that its opinion denied the Hospitals the same 

remedy against a public health plan but concluded the 

Legislature is responsible for this result.  (Typed opn. 11.)  The 

Hospitals disagree. 

The Court of Appeal’s errors and the resulting 

conflict in the cases 

Given that “the immunity provisions of the [Claims] Act are 

only concerned with shielding public entities from having to pay 

money damages for torts” (City of Dinuba v. County of Tulare 

(2007) 41 Cal.4th 859, 867 (City of Dinuba); see Quigley v. 

Garden Valley Fire Protection Dist. (2019) 7 Cal.5th 798, 803 

(Quigley)), the Court of Appeal’s reliance on the Claims Act raises 

an issue of statewide importance:  whether an emergency medical 

services provider’s implied-in-law contract action against a 

 
4  Government Code section 815.6 states:  “Where a public entity 
is under a mandatory duty imposed by an enactment that is 
designed to protect against the risk of a particular kind of injury, 
the public entity is liable for an injury of that kind proximately 
caused by its failure to discharge the duty unless the public 
entity establishes that it exercised reasonable diligence to 
discharge the duty.” 
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county seeking statutory reimbursement the county owes under 

the Knox-Keene Act is an action in tort seeking damages.  If not, 

Government Code section 815 does not bar the action. 

  Hospitals ask this Court to grant review and hold that the 

immunity bar of Government Code section 815 does not apply to 

a provider’s statutory reimbursement action.  First, an action for 

statutory reimbursement is not a tort action.  It is an implied-in-

law contract action by which the provider seeks to enforce the 

statutory scheme that guarantees the provider reasonable 

payment for emergency services rendered to enrollees in health 

plans when the provider and the plan have no formal contract.  

Unlike a claim in tort, a claim for reimbursement seeks no more 

than recompense for the claimant’s expenditures on the health 

plan’s behalf.    

Second, a provider’s statutory reimbursement action does 

not seek damages.  It seeks “reimbursement” mandated by 

statute.  In City of Dinuba, this Court explained that an action 

seeking to hold a public entity accountable for violating a 

statutory duty to disburse funds (in that case, a county’s duty to 

disburse tax revenues to the plaintiff redevelopment agency) is 

not an action for damages within the meaning of the Claims Act, 

even if the action results in the public entity having to pay 

money.  (City of Dinuba, supra, 41 Cal.4th at p. 867.)   

Under the reasoning of City of Dinuba, an emergency 

provider’s action to enforce a county’s statutory duty to reimburse 

the provider for emergency services rendered is not an action for 

damages to which Government Code section 815 applies. 
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Also significant for this case is the well-established 

principle that when ruling on a demurrer, a court is not limited 

to considering the legal theories formally alleged in the 

complaint.  The court must overrule the demurrer if the pleaded 

facts support recovery under any theory.  Likewise, a court 

reviewing an order sustaining a demurrer is not constrained by 

the legal theories asserted in the lower court. 

Here, the facts alleged in the Hospitals’ complaint also 

supported relief in the form of a writ of mandate directing the 

County to comply with its statutory reimbursement obligation, 

although that relief was not specifically sought below.  (See City 

of Dinuba, supra, 41 Cal.4th at p. 870 [permitting plaintiffs to 

amend their complaint to plead a claim for a writ of mandate 

against a public entity where the alleged facts supported it].)  

Actions seeking a writ of mandate to compel a public entity to 

comply with a statutory duty are not tort actions for damages.  

(Id. at pp. 863, 867.)  For this reason as well, Government Code 

section 815 should not apply. 

In any event, even if the Court were to conclude the 

Hospitals’ action for statutory reimbursement against the County 

brings the potential for government immunity into play, the 

Hospitals are entitled to maintain their action under an 

important statutory exception to the immunity otherwise 

conferred by the Claims Act.   

Government Code section 815.6 authorizes an action 

against a public entity when an injury results from the public 
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entity’s failure to comply with a mandatory statutory duty.  (See 

ante, fn. 4 [quoting section 815.6].) 

The Court of Appeal here recognized that the County’s duty 

to reimburse the Hospitals was mandatory, but the court wrongly 

concluded the County enjoyed unreviewable discretion to 

determine the amount payable.  The Court of Appeal’s conclusion 

is at odds with at least two other cases, including one decided by 

this Court, holding that a health plan does not have discretion to 

pay reimbursement in any amount it chooses.  The health plan 

must pay the reasonable and customary value of the emergency 

services rendered to its enrollees.  The fact that the value is not a 

preset amount, fixed in advance, does not mean the health plan 

enjoys sole discretion to pay any amount or that its 

determination is unassailable and shielded from judicial review. 

The importance of the issues and the case 

The Court of Appeal’s decision leaves the Hospitals with no 

legal recourse for obtaining the reimbursement to which they are 

entitled under the Knox-Keene Act, effectively granting the 

County complete freedom to unilaterally determine the 

reasonable and customary value of the Hospitals’ emergency 

services, unrestrained by judicial oversight.  The decision 

undermines the financial stability of emergency healthcare 

providers and threatens to upend California’s system for 

delivering emergency medical services.   

This Court has recognized that the financial viability of 

California’s emergency health care delivery system depends on 
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ensuring that emergency providers receive the reimbursement to 

which they are legally entitled:   

“ ‘The prompt and appropriate reimbursement of 
emergency providers ensures the continued financial 
viability of California’s health care delivery system 
. . . .  [D]enying emergency providers judicial recourse 
to challenge the fairness of a health plan’s 
reimbursement determination[ ] allows a health plan 
to systematically underpay California’s safety-net 
providers.’ ” 

(Prospect Medical Group, Inc. v. Northridge Emergency Medical 

Group (2009) 45 Cal.4th 497, 508 (Prospect), quoting Bell v. Blue 

Cross of California (2005) 131 Cal.App.4th 211, 218 (Bell).) 

Significantly, the Department of Managed Health Care (the 

Department), charged by statute with responsibility for 

administering and enforcing the laws governing health plans, 

“ ‘has consistently taken the position that a provider is free to 

seek redress in a court of law, if he disputes a health plan’s 

determination of the reasonable and customary value of covered 

services as required by section 1371.4.’ ”  (Bell, supra, 

131 Cal.App.4th at p. 217.)  The Department lacks authority to 

set reimbursement rates or to enforce reimbursement 

determinations, hence “health care providers must be allowed to 

maintain a cause of action in court to resolve individual claims-

payment disputes over the reasonable value of their services.”  

(Amicus Curiae Brief of the Department of Managed Health 

Care, Bell v. Blue Cross of California (Mar. 17, 2005, B174131) 

2005 WL 1124595, at p. *3.) 
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A system that compels a private actor to perform services 

while denying the actor judicial recourse to recover the legally 

mandated payment for those services is unsustainable.  Hospitals 

compelled to provide emergency services yet unable to recoup the 

reasonable value of those services may need to increase their 

charges for other services to make up for the shortfall.  But 

preexisting agreements with other insurers may limit their 

ability to do so.  And if they can increase charges, other patients 

or their insurers will end up effectively subsidizing emergency 

patients who are enrolled in government sponsored health plans 

that have not contracted with the hospital.  At the same time, 

those public health plans will avoid their duty under the Knox-

Keene Act to bear the reasonable cost of emergency care rendered 

to their enrollees.  Nothing in the Knox-Keene Act suggests the 

Legislature expected or intended that sort of cost-shifting. 

In a letter submitted to the Court of Appeal, amicus curiae 

California State Association of Counties (CSAC), representing the 

58 California counties, confirmed “this case raises matters that 

affect all counties across the state.”  (Amicus Curiae Letter of the 

California State Association of Counties in Support of Petition for 

Writ of Mandate, County of Santa Clara v. Superior Court (May 

3, 2021, H048486) 2021 WL 2005989, at p. *1 (Amicus Letter).)  

CSAC urged the Court of Appeal to address the “critical issues” 

and “provide necessary guidance to public entities throughout 

California.”  (Id. at pp. *1–*2.) 

This Court should do the same.  It should grant review both 

to resolve inconsistent holdings and to “settle an important 
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question of law.”  (Cal. Rules of Court, rule 8.500(b)(1).)  The 

Court could then decide once and for all whether a health care 

provider’s action against a public entity seeking statutorily 

mandated reimbursement for emergency medical services 

rendered to enrollees in the public entity’s health plan, under 

either an implied-in-law contract theory or a petition for writ of 

mandate, is an action for tort damages to which Government 

Code section 815 applies.  And if the Court decides that section 

815 would otherwise apply, it may then determine whether the 

exception enacted in Government Code section 815.6 for a public 

entity’s violation of a mandatory duty authorizes the provider’s 

reimbursement action. 

STATEMENT OF THE CASE 

A. Background. 

1. Health care service plans. 

A health care service plan, also known as a health 

maintenance organization or HMO (Hambrick v. Healthcare 

Partners Medical Group, Inc. (2015) 238 Cal.App.4th 124, 132, fn. 

2), is a contractual arrangement in which a private or public 

entity undertakes to provide for the plan’s enrollees to obtain 

medical services, and undertakes to pay for those services, in 

exchange for the enrollee’s prepayment or periodic payment of an 

agreed charge.  (§ 1345, subds. (f)(1), (j).) 

Health plans are governed by the comprehensive licensing 

and regulatory scheme established under the Knox-Keene Act.  

(Prospect, supra, 45 Cal.4th at p. 504.)  The Legislature expressly 
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intended that the regulatory scheme would apply not only to 

private health plans but also to public entities and political 

subdivisions that offer health plans.  (§ 1399.5.)   

The Department is charged with administering and 

enforcing the laws relating to health plans and, toward that end, 

issues regulations.  (§§ 1341, 1344.) 

2. Emergency medical services and 
reimbursement. 

Both California and federal law require every licensed 

hospital with an emergency department and qualified personnel 

to provide emergency medical services to any person requesting 

them, regardless whether the person is insured or capable of 

paying for the services.  (§ 1317, subds. (a), (b); 42 U.S.C. 

§ 1395dd(a), (b); Centinela Freeman Emergency Medical 

Associates v. Health Net of California, Inc. (2016) 1 Cal.5th 994, 

1018.) 

When the patient receiving the emergency services is 

enrolled in a health plan, but the plan has no contract with the 

hospital governing the rates payable for emergency services 

rendered to the plan’s enrollees, the plan must reimburse the 

hospital for the “reasonable and customary value” of the 

emergency services.  (Cal. Code Regs., tit. 28, § 1300.71, subds. 

(a)(3)(B), (g); see Health & Saf. Code, § 1371.4, subd. (b).)  Section 

1371.4, mandating reimbursement, was added to the Knox-Keene 

Act “to ensure that California’s citizens received proper care and 

to eliminate ‘incentives for carriers to deny care and reduce 

payments to physicians.’ ”  (California Pacific Regional Medical 
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Center v. Global Excel Management, Inc. (N.D.Cal., June 4, 2013, 

No. 13–cv–00540 NC) 2013 WL 2436602, at p. *7 [nonpub. opn.].)  

B. The County’s unsuccessful demurrer. 

When reviewing a ruling on a demurrer, this Court 

“accept[s] as true all properly pleaded facts.”  (T.H. v. Novartis 

Pharmaceuticals Corp. (2017) 4 Cal.5th 145, 156.)  Also, where, 

as here, neither party petitioned the Court of Appeal for a 

rehearing, this Court may rely on facts recited in the Court of 

Appeal’s opinion.  (Prospect, supra, 45 Cal.4th at p. 502.)  The 

facts stated below were pleaded in the Hospitals’ operative third 

amended complaint or recited in the Court of Appeal’s opinion. 

The County operates Valley Health Plan, a health plan 

governed by the Knox-Keene Act.  (Vol. 2, exh. 12, pp. 286, 288.)  

The County and the Hospitals had no preexisting contract 

governing the rates payable for emergency services rendered to 

Valley Health Plan enrollees.  (Vol. 2, exh. 12, pp. 288–289.) 

The Hospitals rendered emergency services to three Valley 

Health Plan enrollees.  (Vol. 2, exh. 12, 290–293.)  The Hospitals 

thereafter sent invoices to the County requesting reimbursement 

totaling about $144,000, the reasonable value of the emergency 

services, under the Knox-Keene Act.  (Ibid.)  The County paid the 

Hospitals about $28,500, roughly 20 percent of the billed total.  

(Ibid.) 

The Hospitals contested the reimbursement shortfall by 

submitting written appeals through the County’s internal 

appeals process.  They contended the amounts the County paid 

did not represent the reasonable and customary value of the 
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services rendered.  (Vol. 2, exh. 12, p. 290.)  The County denied 

the Hospitals’ appeals.  (Ibid.)     

The Hospitals then filed this action against the County 

seeking full reimbursement for the emergency services the 

Hospitals rendered to Valley Health Plan’s enrollees.  The 

Hospitals initially alleged tort and implied-in-fact contract causes 

of action.  (Typed opn. 2.)  The trial court sustained the County’s 

demurrer to the tort causes of action alleged in the Hospitals’ 

second amended complaint without leave to amend, on the 

ground Government Code section 815 immunized the County 

from liability for common law claims.  (Vol. 2, exh. 11, p. 283; 

typed opn. 2.) 

In their third amended complaint, the Hospitals alleged 

they provided emergency medical services to patients enrolled in 

Valley Health Plan; the County did not indicate it would not 

cover the patients’ medical expenses; the County’s conduct, the 

Knox-Keene Act, its implementing regulations, and ordinances 

approved by the County’s board of supervisors gave rise to 

implied-in-fact and implied-in-law agreements between the 

Hospitals and the County obligating the County to pay for the 

care and treatment rendered by the Hospitals to the patients at a 

reasonable and customary rate; the County acknowledged its 

implied contractual obligations by issuing partial reimbursement 

for the services rendered; and the County “ ‘failed to fully 

reimburse the [Hospitals] for the services rendered to the 

Patients at reasonable and customary rates as required by the 
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Knox-Keene Act.’ ”  (Typed opn. 2–3; see vol. 2, exh. 12, pp. 293–

294.)  

The County demurred to the third amended complaint, 

arguing the Knox-Keene Act does not create a private right of 

action for reimbursement but entrusts the power to enforce the 

Act exclusively to the Department; a claim for breach of implied 

contract or quantum meruit does not lie against a public entity; 

and Government Code section 815 immunizes the County from 

liability for underpaying reimbursement owed under the Knox-

Keene Act.  (Vol. 2, exh. 13, exh. 14, p. 304.)   

The trial court overruled the County’s demurrer, 

explaining: 

1. The Department’s power to enforce the Knox-Keene 

Act is not exclusive, and nothing in the Act forecloses a private 

right of action in quantum meruit to enforce a provision of the 

Act.  (Vol. 3, exh. 29, pp. 731–732.)  The Department itself agrees 

that disputes over the value of reimbursement payable to 

noncontracted emergency providers should “ ‘be resolved by the 

courts.’ ”  (Vol. 3, exh. 29, p. 733.) 

2. Limitations on implied-in-fact contract claims against 

public entities do not apply to implied-in-law (quantum meruit) 

theories, which do not depend on an advance agreement between 

the parties.  (See vol. 3, exh. 29, pp. 734–735.) 

3. “[T]he public policy to promote the delivery and the 

quality of health and medical care to the people of the State of 

California,” embodied in the Knox-Keene Act, “outweighs the 

policy to limit common law, or implied contract claims against 
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public entities.”  (Vol. 3, exh. 29, p. 735.)  When it chose to enter 

the highly regulated health care plan market, the County could 

not “expect to rely on a public policy regarding contracts as to 

public entities so that it can be exempted from those regulations.”  

(Vol. 3, exh. 29, p. 736.) 

4. “[W]hether fashioned as a cause of action for breach 

of an implied in fact contract or one for quantum meruit, [the 

Hospitals] state facts sufficient to constitute a cause of action.”  

(Vol. 3, exh. 29, p. 736.) 

C. The Court of Appeal’s opinion. 

The County filed a petition for writ of mandate, seeking to 

overturn the trial court’s order.  (Typed opn. 1–2.)  In a published 

opinion, the Court of Appeal granted the petition and directed the 

trial court to enter an order sustaining the County’s demurrer 

without leave to amend “[b]ecause the county is immune from 

common law claims under the Government Claims Act, and the 

Hospitals do not state a claim for breach of an implied-in-fact 

contract.”  (Ibid.) 

The Court of Appeal acknowledged that, if the Hospitals 

had filed their complaint against a private health plan, the 

demurrer would not have been sustained.  “When all health care 

service plans involved in a dispute are private entities, a 

noncontracting provider can bring an action seeking 

reimbursement for the reasonable value of emergency 

services . . . on a quantum meruit theory.”  (Typed opn. 5.) 

The court ruled, however, Government Code section 815 

immunizes a public entity operating a health plan against such a 



 24 

quantum meruit action and no exception to the immunity applies.  

(Typed opn. 6–8.) 

The court recognized that, as a result of its holding, an 

emergency provider “has greater remedies against a private 

health care service plan than it does against a public entity 

health care service plan.”  (Typed opn. 11 (as modified by Order 

Modifying Opinion (May 18, 2022)).)  In the court’s view, that 

result was driven by the Legislature’s decision to broadly 

immunize public entities against common law claims.  (Typed 

opn. 11.) 

LEGAL ARGUMENT 

I. This Court should resolve the important question 
whether a hospital may maintain an action against a 
county for failing to comply with its statutory duty 
to reimburse the hospital for the reasonable and 
customary value of emergency medical services the 
hospital provided to enrollees in the county’s health 
care service plan.  

A. A hospital’s action for statutory reimbursement 
is not an action for tort damages.  Government 
Code section 815 does not apply. 

Under state and federal law, emergency providers must 

render emergency medical services to patients in need.  In return, 

when the patient is enrolled in a health plan and the plan has no 

contract with the provider governing the rates payable for 

emergency services, the Knox-Keene Act requires the plan to 

reimburse the provider for the reasonable and customary value of 

the emergency services.  (See ante, pp. 19–20.)  
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As this Court has recognized, under this regime of 

reciprocal legal duties, disputes will inevitably arise over the 

amount emergency providers may charge and the amount 

noncontracting health plans must pay for emergency medical 

services.  (Prospect, supra, 45 Cal.4th at pp. 505, 507.)       

When such a dispute arises between an emergency provider 

and a private health plan, the provider may pursue an action in 

court on a quantum meruit theory against the health plan to 

recover the reimbursement to which the provider is legally 

entitled: 

 If a hospital . . . believes that the amount of 
reimbursement it has received from a health plan is 
below the “reasonable and customary value” of the 
emergency services it has provided, the hospital . . . 
may assert a quantum meruit claim against the plan 
to recover the shortfall. 

(Long Beach Memorial Medical Center v. Kaiser Foundation 

Health Plan, Inc. (2021) 71 Cal.App.5th 323, 335; accord, 

Prospect, supra, 45 Cal.4th at p. 505; San Jose Neurospine v. 

Aetna Health of California, Inc. (2020) 45 Cal.App.5th 953, 958; 

Children’s Hospital Central California v. Blue Cross of 

California (2014) 226 Cal.App.4th 1260, 1273, superseded by 

statute on another ground as stated in Dignity Health v. Local 

Initiative Health Care Authority of Los Angeles County (2020) 44 

Cal.App.5th 144, 160–161; Bell, supra, 131 Cal.App.4th at pp. 

213–214, 221.) 

In Bell, for example, an emergency provider filed a class 

action against a private health plan, Blue Cross, seeking various 
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remedies for the plan’s failure to fully reimburse the provider for 

emergency services rendered to the plan’s enrollees.  (Bell, supra, 

131 Cal.App.4th at p. 214.)  The trial court sustained the plan’s 

demurrer and dismissed the action.  The court ruled the Knox-

Keene Act did not permit a private enforcement action, the 

provider could not maintain an action on a quantum meruit 

theory, and the provider had no express or implied right to 

recover specific amounts for emergency services rendered to the 

plan’s enrollees.  (Id. at pp. 214–215.) 

The Court of Appeal reversed.  It held the Knox-Keene Act 

allows emergency providers to pursue an action against a health 

plan on an implied-in-law contract theory to recover the 

reasonable value of the emergency services rendered to the plan’s 

enrollees.  (Bell, supra, 131 Cal.App.4th at pp. 215, 221.)   

Noting that “[t]he construction of a statute by the executive 

department charged with its administration is entitled to great 

weight and substantial deference” (Bell, supra, 131 Cal.App.4th 

at p. 217, fn. 8), the Bell court explained “(1) that the Department 

‘has consistently taken the position that a provider is free to seek 

redress in a court of law if he disputes a health plan’s 

determination of the reasonable and customary value of covered 

services as required by section 1371.4,’ ” and “(2) that ‘providers 

are free to pursue alternate theories of recovery to secure the 

reasonable value of their services based on common law theories 

of breach of contract and quantum meruit.’ ”  (Id. at pp. 217–218.) 

The court emphasized that, if the provider were denied the 

right to seek judicial redress, then the health plan would enjoy 
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“unfettered discretion to determine unilaterally the amount it 

will reimburse a noncontracting provider, without any regard to 

the reasonableness of the fee.”  (Bell, supra, 131 Cal.App.4th at 

p. 220.)  The court expressly rejected the health plan’s contention 

that the emergency provider “has no implied-in-law right to 

recover for the reasonable value of his services.”  (Id. at p. 221; 

see Coast Plaza Doctors Hosp. v. Arkansas Blue Cross and Blue 

Shield (C.D.Cal., Aug. 25, 2011, No. CV 10-06927 DDP (JEMx)) 

2011 WL 3756052, at p. *4 [nonpub. opn.] [“medical providers 

have an ‘implied-in-law right to recover for the reasonable value 

of their services’ ”].) 

This Court has cited with approval Bell’s holding that the 

Knox-Keene Act permits emergency providers to sue health plans 

directly over billing disputes.  (Prospect, supra, 45 Cal.4th at 

p. 506.)  The Court has also endorsed Bell’s reasoning that a 

health plan “does not have ‘unfettered discretion to determine 

unilaterally the amount it will reimburse a noncontracting 

provider.’ ”  (Id. at p. 508.) 

The Court of Appeal here did not disagree with Bell’s 

holding that the Knox-Keene Act permits a private action against 

a health plan seeking full reimbursement due for emergency 

services.  (Typed opn. 5.)  The court held, however, that 

Government Code section 815 immunizes public entities, 

including the County, from liability for failing to pay reasonable 

reimbursement.  (Typed opn. 6–7.)  The court erred. 

Government Code section 815, subdivision (a), part of the 

Claims Act, provides in pertinent part:  “Except as otherwise 
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provided by statute:  [¶] . . . A public entity is not liable for an 

injury, whether such injury arises out of an act or omission of the 

public entity or a public employee or any other person.”  The 

Claims Act defines “injury” as “death, injury to a person, damage 

to or loss of property, or any other injury that a person may suffer 

to his person, reputation, character, feelings or estate, of such 

nature that it would be actionable if inflicted by a private 

person.”  (Gov. Code, § 810.8.) 

Assuming the County inflicted an “injury” within the 

meaning of the Claims Act, Government Code section 815 is 

inapplicable because the Hospitals’ action for statutory 

reimbursement was not a tort action for damages.  

This Court has held “the immunity provisions of the 

[Claims] Act are only concerned with shielding public entities 

from having to pay money damages for torts.”  (City of Dinuba, 

supra, 41 Cal.4th at p. 867; see Quigley, supra, 7 Cal.5th at 

p. 803 [Government Code section 815 “makes clear that under the 

[Claims Act], there is no such thing as common law tort liability 

for public entities” (emphasis added)]; Schooler v. State of 

California (2000) 85 Cal.App.4th 1004, 1013 [“Government Code 

immunities extend only to tort actions that seek money 

damages”]; see Sen. Legis. Com. com., 32 pt. 1 West’s Ann. Gov. 

Code (2012 ed.) foll. § 815 [“the practical effect of . . . 

[Government Code] section [815] is to eliminate any common law 

governmental liability for damages arising out of torts”].)  Thus, 

the Claims Act does not apply to “liability based on . . . the right 
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to obtain relief other than money damages.”  (City of Dinuba, at 

p. 867; see Gov. Code, § 814.)5 

The Hospitals’ action against the County for 

reimbursement of sums due under the Knox-Keene Act is not a 

tort action.  It is based on an implied-in-law contract, under 

which both the County and the Hospitals knew in advance and 

expected that Hospitals would render emergency services to 

enrollees in the County’s health plan and, in return, the County 

would reimburse the Hospitals for the reasonable and customary 

value of those services. 

Further, the Hospitals’ action does not seek damages; it 

seeks reimbursement of sums due by statute.   

City of Dinuba is illustrative.  The plaintiffs, a city and its 

redevelopment agency, sued a county for failing to comply with 

its statutory duty to collect certain property tax revenues and 

disburse them to the plaintiffs.  (City of Dinuba, supra, 41 

Cal.4th at p. 863.)  The county demurred to the complaint on the 

ground the plaintiffs’ action was barred by the Claims Act.  (Id. 

at p. 867.)  The trial court sustained the demurrer.  (Id. at 

p. 864.)  The Court of Appeal reversed.  (Id. at p. 865.) 

 
5  Government Code section 814 states:  “Nothing in this part 
affects liability based on contract or the right to obtain relief 
other than money or damages against a public entity or public 
employee.”  Although this statutory language appears to 
differentiate between two forms of relief, “money” and “damages,” 
City of Dinuba construed the statute to refer to a single form of 
relief, “money damages.”  (City of Dinuba, supra, 41 Cal.4th at p. 
867.)  That formulation has endured without question or 
legislative response for almost 15 years. 
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This Court granted review and held the county was not 

immune from the plaintiffs’ action.  Among other reasons, the 

Court held an action seeking to hold a public entity accountable 

for not complying with a statutory duty to disburse funds is not 

an action for damages, even if, as a result of the action, the public 

entity must pay money:  “[T]he immunity provisions of the 

[Claims] Act are only concerned with shielding public entities 

from having to pay money damages for torts.  [Citation.]  

[Government Code s]ection 814 explicitly provides that liability 

based on contract or the right to obtain relief other than money 

damages is unaffected by the [Claims] Act.  Plaintiffs do not seek 

damages; they seek only to compel defendants to perform their 

express statutory duty.  While compliance with the duty may 

result in the payment of money, that is distinct from seeking 

damages.”  (City of Dinuba, supra, 41 Cal.4th at p. 867, emphasis 

added; see 5 Witkin, Summary of Cal. Law (11th ed. 2017) Torts, 

§ 346 [summarizing City of Dinuba].) 
Likewise here, the Hospitals’ action is “based on an alleged 

breach of statutory duty” (typed opn. 13 & fn. 1), namely, the 

County’s statutory duty to reimburse the Hospitals for the 

reasonable and customary value of emergency services they 

rendered to Valley Health Plan’s enrollees (vol. 2, exh. 12, 

pp. 287–289).  The Legislature chose the word “reimbursement,” 

not “compensation” or “damages,” to describe the Hospitals’ 

entitlement under section 1371.4.  The Hospitals’ implied-in-law 

contract claim seeks statutory reimbursement, not damages.  
(Vol. 2, exh. 12, p. 294.)  The complaint’s “routine reference to 
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‘damages’ . . . does not control whether the action seeks money 

damages or simply the [reimbursement] as required by statute.”  

(City of Dinuba, supra, 41 Cal.4th at p. 868, fn. 8.) 

Like the plaintiffs in City of Dinuba, who sought 

disbursement of funds to which they were entitled by statute, 

Hospitals seek the reimbursement to which they are entitled by 

statute.  Like the claims in City of Dinuba, Hospitals’ claim is not 

a claim for damages.  Consequently, Government Code section 

815 does not bar Hospitals’ action. 

Alternatively, the Court can reach the same result by 

another route.  “[I]t is error for a trial court to sustain a demurrer 

when the plaintiff has stated a cause of action under any possible 

legal theory.”  (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 

962, 967 (Aubry), emphasis added.)  The Hospitals’ complaint 

states facts sufficient to support a writ of mandate directing the 

County to comply with its statutory reimbursement obligation.  

Government immunities do not apply to a claim for a writ of 

mandate to compel a public entity to comply with a statutory 

duty because that is not a tort claim for damages.  (City of 

Dinuba, supra, 41 Cal.4th at pp. 863, 867.)  

A party may seek a writ of mandate “to compel the 

performance of an act which the law specially enjoins, as a duty 

resulting from an office, trust or station . . . .”  (Code Civ. Proc., 

§ 1085, subd. (a).)  To obtain writ relief, the party must establish 

“ ‘(1) A clear, present and usually ministerial duty on the part of 

the respondent . . . ; and (2) a clear, present and beneficial right 

in the petitioner to the performance of that duty . . . .’ ”  (Santa 
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Clara County Counsel Attys. Assn. v. Woodside (1994) 7 Cal.4th 

525, 539–540 (Woodside), superseded by statute on another 

ground as stated in Coachella Valley Mosquito & Vector Control 

Dist. v. California Public Employment Relations Bd. (2005) 35 

Cal.4th 1072, 1077.) 

“The availability of writ relief to compel a public agency to 

perform an act prescribed by law has long been recognized.”  

(Woodside, supra, 7 Cal.4th at p. 539; see City of Dinuba, supra, 

41 Cal.4th at p. 868.) 

In City of Dinuba, for example, the plaintiffs’ operative 

complaint alleged a common law claim for money had and 

received and sought imposition of a constructive trust against a 

county that had not complied with its statutory duty to collect 

and distribute property tax revenues.  (City of Dinuba, supra, 41 

Cal.4th at pp. 863–864.)  This Court explained it did not need to 

decide whether the plaintiffs could maintain their claims against 

the county as pleaded because, although not formally pleaded, 

the complaint stated facts sufficient to support a claim for a writ 

of mandate to which the county was not immune:  “[W]e conclude 

mandamus may issue to compel a county to comply with its duty 

to calculate and distribute tax revenue.  In light of our holding, 

we need not resolve whether plaintiffs could have maintained 

claims for quasi-contract or constructive trust had mandamus not 

been available.”6  (City of Dinuba, at p. 870; see id. at p. 863 [“We 

. . . conclude that because [the plaintiff] is seeking to enforce a 

 
6  “Mandamus” and “mandate” are synonyms.  (Code Civ. Proc., 
§ 1084.) 
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mandatory duty imposed by statute, the remedy of mandamus is 

available”]; Los Angeles County v. Riley (1942) 20 Cal.2d 652, 662 

[mandate was an appropriate remedy to compel state official to 

perform duty to properly calculate credits owed to county under 

statutory scheme governing aid to needy children].) 

This Court further held the plaintiffs should be permitted 

to amend their complaint to specifically plead a claim for a writ of 

mandate because the alleged facts supported recovery on that 

theory.  (City of Dinuba, supra, 41 Cal.4th at p. 870.)  The same 

is true here.7 

In sum, the Court of Appeal erred by holding Government 

Code section 815 barred the Hospitals’ action against the County 

for reimbursement that the County had a duty to pay under the 

Knox-Keene Act.  Whether viewed as an action for breach of 

implied-in-law contract (the theory pleaded) or as a petition for 

writ of mandate (the theory that could be pleaded based on the 

alleged facts), the Hospitals’ action is not a tort action for 

damages subject to Government Code section 815. 

 
7  The plaintiffs in City of Dinuba originally alleged a claim for a 
writ of mandate but omitted it from their amended complaint 
after the trial court sustained the defendants’ demurrer.  (City of 
Dinuba, supra, 41 Cal.4th at p. 870.)  Here, the Hospitals did not 
allege a claim for a writ of mandate.  However, when testing the 
sufficiency of a pleading against a demurrer, the Court is “not 
limited to plaintiffs’ theory of recovery or ‘form of action’ pled.”  
(Ibid.)  Rather, as noted above, the question is whether the 
alleged facts support recovery under any theory. 
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B. Government Code section 815.6 authorizes an 
action for statutory reimbursement.  The Court 
of Appeal’s contrary conclusion is at odds with 
prior Court of Appeal and Supreme Court 
opinions.  

Even if, contrary to the argument in Part I.A. above, 

Government Code section 815 would otherwise bar the Hospitals’ 

action for reimbursement, Government Code section 815.6 

provides authority for the action. 

Government Code section 815 opens with language 

recognizing exceptions to the immunity codified in the section:  

“Except as otherwise provided by statute: . . . .”  Government 

Code section 815.6 is a statute that “otherwise provide[s].” 

Government Code section 815.6 states:  “Where a public 

entity is under a mandatory duty imposed by an enactment that 

is designed to protect against the risk of a particular kind of 

injury, the public entity is liable for an injury of that kind 

proximately caused by its failure to discharge the duty unless the 

public entity establishes that it exercised reasonable diligence to 

discharge the duty.”   

“Government Code section 815.6 contains a three-pronged 

test for determining whether liability may be imposed on a public 

entity:  (1) an enactment must impose a mandatory, not 

discretionary, duty [citation]; (2) the enactment must intend to 

protect against the kind of risk of injury suffered by the party 

asserting section 815.6 as a basis for liability [citations]; and 

(3) breach of the mandatory duty must be a proximate cause of 

the injury suffered.”  (State of California v. Superior Court (1984) 

150 Cal.App.3d 848, 854; see Haggis v. City of Los Angeles (2000) 
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22 Cal.4th 490, 498–499.)  When these requirements are met, 

section 815.6 “creates the private right of action” against the 

public entity.8  (Mueller v. County of Los Angeles (2009) 176 

Cal.App.4th 809, 821, emphasis omitted.) 

In the Court of Appeal, the County challenged only the first 

prong of the three-prong test, contending that its duty to 

determine the reasonable and customary value of the Hospitals’ 

emergency services was discretionary, not mandatory.  

(Petitioner’s Reply in Further Support of Petition for Writ of 

Mandate 11–15.)   

The Court of Appeal agreed.  In the court’s view, while the 

County’s overall duty to reimburse Hospitals was “mandatory 

under Health & Safety Code section 1371.4,” the County’s duty to 

determine the amount of that reimbursement was discretionary 

“since [the County] is vested with the discretion to determine the 

reasonable and customary value of the services” under California 

Code of Regulations, title 28, section 1300.71, subdivision 

(a)(3)(B).  (Typed opn. 8.) 

In effect, the court bifurcated the unitary duty to reimburse 

into separate duties: a duty to reimburse and a duty to determine 

 
8  Injury resulting from a public entity’s failure to discharge a 
statutory duty qualifies as an “injury” for purposes of 
Government Code section 815.6 if the failure impairs a type of 
interest courts have protected in actions between private persons.  
(Aubry, supra, 2 Cal.4th at p. 968; N.V. Heathorn, Inc. v. County 
of San Mateo (2005) 126 Cal.App.4th 1526, 1533, 1536–1537.)  As 
explained above, in actions between private persons or entities, 
the courts have protected emergency providers’ interest in 
recovering reasonable reimbursement for emergency services.  
(See ante, pp. 25–27.) 
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the amount to reimburse.  There is only one statutorily imposed 

obligation here—to reimburse the emergency provider for the 

reasonable and customary value of its services.  “The language of 

[section 1371.4] is mandatory and insurers that elect not to 

comply may not engage in the business of insurance within 

California.”  (Coast Plaza Doctors Hospital v. Blue Cross of 

California (2009) 173 Cal.App.4th 1179, 1187.)   

But even if the duty can be bifurcated, the second duty is 

also mandatory.  The Court of Appeal’s decision to the contrary is 

at odds with both Bell and Prospect. 

In Bell, although the court was not construing Government 

Code section 815.6, it examined the nature of a health plan’s 

legal duty to reimburse emergency providers for emergency 

services rendered to the plan’s enrollees.  (Bell, supra, 131 

Cal.App.4th at pp. 215–220.)  Like the County here, the plan in 

Bell argued the emergency provider could not maintain an action 

for reimbursement because the provider had no legal right to any 

particular amount of reimbursement.  (Id. at p. 214.)  The plan 

contended that the Legislature used the term 

“ ‘ “reimbursement” ’ ” in its “ ‘generic sense,’ ” simply to mean 

payment and not to require that the payment be reasonable or 

tied to any specific amount.  (Id. at p. 220.)  In other words, the 

plan argued, the amount of reimbursement rested in the plan’s 

discretion.  (Ibid.)   

The court rejected that argument, explaining that the 

health plan does not have “unfettered discretion” to determine 

the amount payable.  (Bell, supra, 131 Cal.App.4th at p. 220.)  
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Rather, both the duty to reimburse and the duty to pay an 

amount equal to the reasonable and customary value of the 

services are mandatory duties:   

[T]he health care plans’ duty to reimburse arises out 
of the providers’ duty to render services without 
regard to a patient’s insurance status or ability to 
pay.  Because Blue Cross’s interpretation of 
“reimburse” would render illusory the protection the 
Legislature granted to the providers, the duty to 
reimburse must be read as a duty to pay a reasonable 
and customary amount for the services rendered. 

(Ibid., emphasis added.) 

In Prospect, this Court echoed Bell’s conclusion that health 

plans have a mandatory duty to pay an amount equal to the 

reasonable and customary value of the services rendered.  After 

quoting California Code of Regulations, title 28, section 1300.71, 

subd. (a)(3)(B) (see ante, fn. 2 [quoting § 1300.71]), the Court 

stated:  “Thus, the HMO has a ‘duty to pay a reasonable and 

customary amount for the services rendered.’ ”  (Prospect, supra, 

45 Cal.4th at p. 505.)  The Court implicitly rejected the 

proposition that the health plan enjoys complete discretion to 

determine the amount payable, explaining:  “[H]ow this amount 

is determined can create obvious difficulties.  In a given case, a 

reasonable amount might be the bill the doctor submits, or the 

amount the HMO chooses to pay, or some amount in between.”  

(Ibid.)  In other words, “the amount the HMO chooses to pay” will 

not necessarily be the amount the health plan must pay to satisfy 

its statutory duty. 
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The Court of Appeal here mistakenly believed that because 

“reasonable and customary value” is, by definition, not a preset 

amount but can be determined only after considering the factors 

enumerated in the regulation, the determination necessarily lies 

within the County’s discretion.  (Typed opn. 8.)  Bell and 

Prospect, however, establish that the health plan’s duty to pay 

the reasonable and customary value, as determined by a court in 

the event of a dispute, is mandatory and not discretionary. 

If this Court finds it necessary to consider whether 

Government Code section 815.6 authorizes the Hospitals’ action, 

the Court should reconcile the conflicting views of the Court of 

Appeal here, on the one hand, and the Bell and Prospect 

decisions, on the other hand, as to whether the County’s duty to 

reimburse the Hospitals in an amount equal to the reasonable 

and customary value of the emergency services is mandatory or 

discretionary.  

II. The Court of Appeal’s application of Government 
Code section 815, and its refusal to apply section 
815.6, threaten serious adverse consequences for 
California’s emergency medical services delivery 
system. 

The Court of Appeal’s decision to shield the County from 

the Hospitals’ reimbursement action reintroduces the 

“ ‘fundamental flaw’ ” in the emergency medical services delivery 

system that the court identified and avoided in Bell.  (Bell, supra, 

131 Cal.App.4th at p. 218.)  By allowing the County “ ‘to 

unilaterally determine the level of reimbursement for 

noncontracted emergency providers’ ” and denying the providers 
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judicial recourse, the Court of Appeal’s decision grants the 

County carte blanche to “ ‘systemically underpay California’s 

safety-net providers.’ ”  (Ibid.)  The Bell court recognized that if 

providers cannot bring court actions to challenge health plans’ 

reimbursement determinations, then “health plans may receive 

an unjust windfall.”  (Ibid.)   

While Bell denied that windfall in a case involving a private 

health plans, the Court of Appeal’s decision here effectively 

grants to public health plans the same windfall Bell found would 

be unjust—by immunizing their unilateral reimbursement 

determinations from judicial review. 

The Court of Appeal’s decision threatens to destabilize 

California’s emergency medical services delivery system by 

creating a powerful economic incentive for publicly operated 

health plans not to enter contracts with emergency providers 

setting the rates of reimbursement for emergency services.   

Contracts, of course, require bilateral negotiation and 

mutual agreement.  What health plan would negotiate the rates 

for emergency services in advance, when it knows it can 

unilaterally set the rates in response to any reimbursement 

claim, and that the hospital submitting the claim is powerless to 

challenge the plan’s determination? 

This Court has recognized that the financial viability of 

California’s emergency health care delivery system depends on 

ensuring that providers receive the reimbursement to which they 

are legally entitled:   

“ ‘The prompt and appropriate reimbursement of 
emergency providers ensures the continued financial 
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viability of California’s health care delivery system 
. . . .  [D]enying emergency providers judicial recourse 
to challenge the fairness of a health plan’s 
reimbursement determination[ ] allows a health plan 
to systematically underpay California’s safety-net 
providers.’ ” 

(Prospect, supra, 45 Cal.4th at p. 508, quoting Bell, supra, 131 

Cal.App.4th at p. 218.)   

  The unilaterally determined rates that would follow from 

the Court of Appeal’s decision will almost surely be lower than 

what negotiated rates would have been.  The result will be 

unlawfully inadequate reimbursement payments to emergency 

providers.  Emergency room doctors will be out of luck and may 

be driven from the practice, resulting in a shortage of critically 

needed services.  Hospitals unable to recoup the reasonable value 

of their emergency services may, to the extent possible, increase 

their charges for nonemergency services to make up for the 

shortfall.  Nonemergency patients or their insurers will end up 

subsidizing emergency patients enrolled in a government health 

plan who require services at a hospital that has no contract with 

the plan.  Nothing in the Knox-Keene Act or its regulations 

suggests the Legislature or the Department expected or intended 

that sort of subsidy. 

In Prospect, this Court observed that resolution of disputes 

between emergency providers and health plans regarding the 

amount the health plan owes the provider “can create difficult 

problems.”  (Prospect, supra, 45 Cal.4th at p. 502.)  But the 
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question of how to resolve those disputes was not then before the 

Court for decision.  (Ibid.)   

The present case places the question front and center in the 

context of publicly operated health care plans.  The trial court 

described the issue as “novel” and encouraged the County to seek 

appellate review.  (Vol. 3, exh. 28, p. 720.)  Amicus curiae CSAC 

likewise urged the Court of Appeal to address the “critical issues” 

presented and “provide necessary guidance to public entities 

throughout California.”  (Amicus Letter, supra, 2021 WL 

2005989, at pp. *1–*2.) 

The issues raised by the Court of Appeal’s decision need to 

be settled by this Court.  Health care providers, public entities, 

and the lower courts alike all need guidance.  This case raises 

important questions about the scope of both government 

immunity and “tort” liability that potentially will affect other 

areas of public entity liability.  The Hospitals urge this Court to 

grant review, address the important issues presented, and 

resolve the tension in the cases created by the Court of Appeal’s 

opinion. 
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CONCLUSION 

For the reasons explained above, this Court should grant 

review. 

 
June 6, 2022 HORVITZ & LEVY LLP 

BETH J. JAY 
MITCHELL C. TILNER 
PEDER K. BATALDEN 

HELTON LAW GROUP APC 
EDWARD STUMPP 
MIKAELA COX 
CASEY E. MITCHNICK 
FAATIMA SEEDAT 

 
 
 
 By: 

 
 

 Mitchell C. Tilner 

 Attorneys for Real Parties In Interest 
DOCTORS MEDICAL CENTER OF 
MODESTO, INC. and DOCTORS 
HOSPITAL OF MANTECA, INC.  

 
  



 43 

CERTIFICATE OF WORD COUNT 

(Cal. Rules of Court, rule 8.504(d)(1).) 

 

The text of this petition consists of 8,397 words as counted 

by the program used to generate the petition. 

 
Dated:  June 6, 2022  

 

 Mitchell C. Tilner 
 
 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

COURT OF APPEAL OPINION  
H048486 • APRIL 26, 2022 

44



 

 

Filed 4/26/22 
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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 

 

SIXTH APPELLATE DISTRICT 

 

COUNTY OF SANTA CLARA, 

 

Petitioner, 

 

v. 

 

THE SUPERIOR COURT OF SANTA 

CLARA COUNTY, 

 

Respondent, 

 

DOCTORS MEDICAL CENTER OF 

MODESTO et al., 

 

Real Parties in Interest. 

 

      H048486 

     (Santa Clara County 

      Super. Ct. No. 19CV349757) 

 

 Petitioner County of Santa Clara operates a health care service plan, licensed 

under the Knox-Keene Health Care Service Plan Act.  Real parties in interest Doctors 

Medical Center of Modesto and Doctors Hospital of Manteca, Inc. (collectively, the 

Hospitals) provided emergency medical services to members of the county’s health plan 

and submitted reimbursement claims to the county.  The county reimbursed the Hospitals 

for only part of the claimed amounts.  The Hospitals sued the county for the full amounts 

of their claims, the operative complaint alleging a single cause of action for breach of an 

implied-in-fact or implied-in-law contract.  The county demurred, asserting it is immune 

from the Hospitals’ suit under the Government Claims Act (Gov. Code, § 810 et seq.).   

 Respondent court overruled the demurrer, the county petitioned for writ relief 

here, and we issued an order to show cause.  Because the county is immune from 

common law claims under the Government Claims Act and the Hospitals do not state a 
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claim for breach of an implied-in-fact contract, we will issue a writ of mandate 

instructing the trial court to enter a new order sustaining the demurrer without leave to 

amend.   

I. TRIAL COURT PROCEEDINGS 

 According to the Hospitals’ operative third amended complaint, the county 

operates a health care service plan called Valley Health Plan, which is licensed and 

regulated by the state Department of Managed Health Care (Department) under the 

Knox-Keene Health Care Service Plan Act of 1975 (Health & Saf. Code, § 1340 et seq.; 

“Knox-Keene Act”).  The Hospitals provided emergency medical services to three 

patients enrolled in the county’s health plan.  The Hospitals submitted claims to the 

county for over $144,000, amounting to what they allege is the reasonable value of the 

emergency medical services provided to those patients.  The county reimbursed the 

Hospitals approximately $28,500 for those services.  The Hospitals submitted written 

administrative appeals to the county for the unpaid sums, which the county denied.   

 The Hospitals sued the county for reimbursement.  The Hospitals initially alleged 

both tort and implied-in-fact contract causes of action.  The trial court sustained the 

county’s demurrer to the Hospitals’ second amended complaint.  The court denied leave 

to amend regarding the tort causes of action, concluding that as a public entity the county 

was immune from those common law claims.  (Citing Gov. Code, § 815; unspecified 

statutory references are to the Government Code.)  The trial court granted leave to amend 

the breach of implied contract cause of action.  

 The Hospitals allege in the operative third amended complaint’s single cause of 

action that they provided emergency medical services to the county’s patients with the 

expectation of “reasonable and customary payment” from the county; that the county did 

not “assert that the Patients were not [its] insured[s] or indicate in any way to the 

[Hospitals] that [it] would not cover the Patients[’] medical expenses”; that inaction by 

the county “gave rise to implied-in-fact agreements between the [Hospitals] and [the 
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county] obligating [the county] to pay for the care and treatment rendered by the 

[Hospitals] to the Patients at a reasonable and customary rate”; and that the county’s 

ordinances “approved by its Board of Supervisors, as well as the statutes contained within 

the Knox-Keene Act and regulations of [the Department], give rise to implied-in-law 

agreements between the [Hospitals] and [the county] obligating [the county] to pay for 

the care and treatment rendered by the [Hospitals] to the Patients at a reasonable and 

customary rate.”  The county allegedly “acknowledged [its] implied contractual 

obligations to the [Hospitals] by issuing partial payment on such claims.  However, [it] 

failed to fully reimburse the [Hospitals] for the services rendered to the Patients at 

reasonable and customary rates as required by the Knox-Keene Act.” 

 The county demurred to the operative complaint, arguing there is no private right 

of action to sue for reimbursement under the Knox-Keene Act; a breach of an implied 

contract cause of action cannot be asserted against a public entity; and (in supplemental 

briefing) that the county was immune from the lawsuit by operation of section 815.  The 

demurrer to the third amended complaint was heard by a different judge, who after the 

hearing issued a lengthy order overruling the demurrer.  The order states that the county 

cannot “rely on a public policy regarding contracts as to public entities so that it can be 

exempted from” the Knox-Keene Act.  The trial court reasoned that the “public policy to 

promote the delivery and the quality of health and medical care to the people of the State 

of California outweighs the policy to limit common law, or implied contract claims 

against public entities.”  On the issue of immunity, the order states neither the county’s 

“supplemental brief nor its supplemental reply brief persuade the Court that [the county] 

is immune from the quantum meruit cause of action contemplated by statute and the 

[Department].  Here, whether fashioned as a cause of action for breach of an implied in 

fact contract or one for quantum meruit, [the Hospitals] state facts sufficient to constitute 

a cause of action.” 
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 The county petitioned for writ relief in this court.  A different panel issued an 

order to show cause, invited further briefing, and granted the California State Association 

of Counties’ request to file an amicus curiae letter.   

II. DISCUSSION 

 We review a trial court’s order overruling a demurrer de novo.  (Casterson v. 

Superior Court (2002) 101 Cal.App.4th 177, 182.)  We assume the truth of factual 

allegations in the complaint, and determine whether a valid cause of action is stated under 

any legal theory.  (Mayron v. Google LLC (2020) 54 Cal.App.5th 566, 571.)  “Although 

extraordinary relief ordinarily is not available at the pleading stage, mandamus is 

available when ... extraordinary relief may prevent a needless and expensive trial and 

reversal.”  (Spielholz v. Superior Court (2001) 86 Cal.App.4th 1366, 1370, fn. 4.) 

A. THE KNOX-KEENE ACT 

 The county (through its Valley Health Plan) and the Hospitals are health care 

service plans licensed under the Knox-Keene Act, a “comprehensive system of licensing 

and regulation under the jurisdiction of the Department of Managed Health Care.”  (Bell 

v. Blue Cross of California (2005) 131 Cal.App.4th 211, 215 (Bell).)  The county has no 

contract for the provision of medical services with either of the Hospitals, making them 

noncontracting providers.  When, as here, a noncontracting health care service plan 

provides emergency services to another plan’s enrollee, the enrollee’s plan “shall 

reimburse providers for emergency services and care provided to its enrollees, until the 

care results in stabilization of the enrollee.”  (Health & Saf. Code, § 1371.4, subd. (b).)   

 Regulations implementing the Knox-Keene Act define “ ‘Reimbursement of a 

Claim’ ” for noncontracting providers as:  “the payment of the reasonable and customary 

value for the health care services rendered based upon statistically credible information 

that is updated at least annually and takes into consideration:  (i) the provider’s training, 

qualifications, and length of time in practice; (ii) the nature of the services provided; 

(iii) the fees usually charged by the provider; (iv) prevailing provider rates charged in the 
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general geographic area in which the services were rendered; (v) other aspects of the 

economics of the medical provider’s practice that are relevant; and (vi) any unusual 

circumstances in the case.”  (Cal. Code Regs., tit. 28, § 1300.71, subd. (a)(3)(B).) 

 Each health care service plan must have a dispute resolution mechanism through 

which noncontracting providers can seek resolution of billing and claims disputes.  

(Health & Saf. Code, § 1367, subd. (h)(2).)  The Department has promulgated regulations 

governing that dispute resolution process.  (See Cal. Code Regs., tit. 28, § 1300.71.38.)  

The Department is charged with periodically reviewing provider dispute resolution 

mechanisms and also may do so, “when appropriate, through the investigation of 

complaints of unfair provider dispute resolution mechanism(s).”  (Cal. Code Regs., 

tit. 28, § 1300.71.38, subd. (m)(1).) 

 Violations of the Knox-Keene Act and the implementing regulations are subject to 

enforcement actions.  (Health & Saf. Code, § 1371.39, subds. (a), (d); Cal. Code Regs., 

tit. 28, § 1300.71.38, subd. (m)(3).)  Among other penalties for violating the statute and 

regulations, the Department’s director can:  issue a cease and desist order (Health & Saf. 

Code, § 1391); suspend or revoke a health care service plan’s license (Health & Saf. 

Code, § 1386, subd. (a)); impose civil penalties of up to $2,500 per violation (Health & 

Saf. Code, § 1387, subd. (a)); and seek injunctive relief in a civil action (Health & Saf. 

Code, § 1392, subd. (a)(1)).  Willful violations can be punished through criminal 

prosecution.  (Health & Saf. Code, § 1390.)  Health and Safety Code section 1394 states 

that the “civil, criminal, and administrative remedies available to the director pursuant to 

this article are not exclusive, and may be sought and employed in any combination 

deemed advisable by the director to enforce the provisions of this chapter.” 

 When all health care service plans involved in a dispute are private entities, a 

noncontracting provider can bring an action seeking reimbursement for the reasonable 

value of emergency services under the Unfair Competition Law (Bus. & Prof. Code, 

§ 17200 et seq.) or on a quantum meruit theory.  (Bell, supra, 131 Cal.App.4th at p. 216.)   
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B. IMPLIED-IN-LAW CONTRACT CLAIM 

 The county argues it is immune from any implied-in-law contract cause of action 

by operation of the Government Claims Act.  There is “no common law tort liability for 

public entities in California; instead, such liability must be based on statute.”  (Guzman v. 

County of Monterey (2009) 46 Cal.4th 887, 897 (Guzman).)  Section 815 sets out the 

general rule regarding immunity:  “Except as otherwise provided by statute:  (a) A public 

entity is not liable for an injury, whether such injury arises out of an act or omission of 

the public entity or a public employee or any other person.”  The intent of the 

Government Claims Act is “not to expand the rights of plaintiffs in suits against 

governmental entities, but to confine potential governmental liability to rigidly delineated 

circumstances.”  (Williams v. Horvath (1976) 16 Cal.3d 834, 838; accord Guzman, at 

p. 897.)  The Government Claims Act includes exceptions to immunity, including, as 

relevant to the Hospitals’ argument here, section 815.6:  “Where a public entity is under a 

mandatory duty imposed by an enactment that is designed to protect against the risk of a 

particular kind of injury, the public entity is liable for an injury of that kind proximately 

caused by its failure to discharge the duty unless the public entity establishes that it 

exercised reasonable diligence to discharge the duty.” 

1. Government Code Section 815 Bars a Quantum Meruit Action 

 Section 815 immunizes public entities from liability on common law theories.  

Quantum meruit is an equitable doctrine under which the “ ‘law implies a promise to pay 

for services performed under circumstances disclosing that they were not gratuitously 

rendered.’ ”  (Huskinson & Brown v. Wolf (2004) 32 Cal.4th 453, 458; Sheppard, Mullin, 

Richter & Hampton, LLP v. J-M Manufacturing Co., Inc. (2018) 6 Cal.5th 59, 88, fn. 11.)  

A court faced with a similar question concluded that a quantum meruit action against a 

public entity is barred by section 815.  (Sheppard v. North Orange County Regional 

Occupational Program (2010) 191 Cal.App.4th 289, 314 (Sheppard) [noting that 

generally “ ‘ “a private party cannot sue a public entity on an implied-in-law or quasi-
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contract theory, because such a theory is based on quantum meruit or restitution 

considerations which are outweighed by the need to protect and limit a public entity’s 

contractual obligations” ’ ”].)  Consistent with that authority, we conclude that the 

Hospitals cannot state a claim based solely on the common law doctrine of quantum 

meruit.   

 The Hospitals cite cases involving reimbursement disputes between private health 

care service plans, contending those cases demonstrate the viability of their cause of 

action.  (Citing Bell, supra, 131 Cal.App.4th 211; Children’s Hospital Central California 

v. Blue Cross of California (2014) 226 Cal.App.4th 1260, 1270 (Children’s Hospital).)  

But because no public entity was involved in those cases, those courts had no occasion to 

decide the immunity question presented here.  (Fricker v. Uddo & Taormina Co. (1957) 

48 Cal.2d 696, 701 [“[C]ases are not authority for propositions not considered.”].)  And 

the bases for the cause of action in Bell were the Unfair Competition Law (Bus. & Prof. 

Code, § 17200 et seq.) and quantum meruit (Bell, supra, 131 Cal.App.4th at pp. 214, 

216), theories of relief which cannot be asserted against a public entity.  (People for 

Ethical Treatment of Animals, Inc. v. California Milk Producers Advisory Bd. (2005) 

125 Cal.App.4th 871, 878–879 [Unfair Competition Law]; Sheppard, supra, 

191 Cal.App.4th 289, 314 [quantum meruit].) 

2. The Mandatory Duty Exception in Gov. Code Section 815.6 Does Not Apply  

 The Hospitals argue that their suit is authorized by section 815.6, an exception to 

immunity which applies where a public entity fails to discharge a “mandatory duty 

imposed by an enactment that is designed to protect against the risk of a particular kind of 

injury.”  “[A]pplication of section 815.6 requires that the enactment at issue be 

obligatory, rather than merely discretionary or permissive, in its directions to the public 

entity; it must require, rather than merely authorize or permit, that a particular action be 

taken or not taken.”  (Haggis v. City of Los Angeles (2000) 22 Cal.4th 490, 498.)  And it 

is not enough that the “public entity or officer have been under an obligation to perform a 
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function if the function itself involves the exercise of discretion.”  (Ibid.)  Whether a 

statute imposes a mandatory duty is a question of law (id. at p. 499), which we review de 

novo. 

 The Hospitals argue that Health & Safety Code section 1371.4, subdivision (b) 

imposes a mandatory duty on the county that triggers the section 815.6 exception to 

immunity.  Under that subdivision, the county “shall reimburse [the Hospitals] for 

emergency services and care provided to its enrollees, until the care results in 

stabilization of the enrollee.”  (Health & Saf. Code, § 1371.4, subd. (b).)  The 

implementing regulations state that the reimbursement must be for the “reasonable and 

customary value” of the health care services performed.  (Cal. Code Regs., tit. 28, 

§ 1300.71, subd. (a)(3)(B).)  Though the duty to reimburse is mandatory under Health & 

Safety Code section 1371.4, the county has discretion in the amount of that 

reimbursement since it is vested with the discretion to determine the reasonable and 

customary value of the services.  Because the county is vested with discretion in 

determining the value of the reimbursement to be paid under Health & Safety Code 

section 1371.4, that section does not create a purely mandatory duty.  Section 815.6 

therefore does not authorize the Hospitals’ implied-in-law contract cause of action. 

3. No Other Statute Authorizes an Action for Damages 

 Though section 815 describes broad immunity, it also contains the limiting phrase, 

“[e]xcept as otherwise provided by statute.”  The Supreme Court has explained that 

“direct tort liability of public entities must be based on a specific statute declaring them 

to be liable, or at least creating some specific duty of care.”  (Eastburn v. Regional Fire 

Protection Authority (2003) 31 Cal.4th 1175, 1183 (Eastburn).)  We interpret the phrase 

“specific statute declaring them to be liable” as requiring that a statute include a private 

right of action authorizing a suit against a public entity.  We invited supplemental 

briefing regarding whether Health and Safety Code section 1371.4 or any other section of 
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the Knox-Keene Act authorizes a private right of action that would support the Hospitals’ 

reimbursement suit.     

 Not all violations of a statute give rise to a private right of action.  (Lu v. Hawaiian 

Gardens Casino, Inc. (2010) 50 Cal.4th 592, 596–597 (Lu).)  “[W]hether a party has a 

right to sue depends on whether the Legislature has ‘manifested an intent to create such a 

private cause of action’ under the statute.”  (Ibid.)  That intent can be shown through 

“ ‘ “clear, understandable, unmistakable terms” ’ ” in the text of the statute itself that 

“strongly and directly indicate that the Legislature intended to create a private cause of 

action.”  (Id. at p. 597; e.g., Health & Saf. Code, § 1285, subd. (c) [“Any person who is 

detained in a health facility solely for the nonpayment of a bill has a cause of action 

against the health facility for the detention.”], Veh. Code, § 17001 [“A public entity is 

liable for death or injury to person or property proximately caused by a negligent or 

wrongful act or omission in the operation of any motor vehicle by an employee of the 

public entity acting within the scope of his employment.”].)  Even absent such clear 

statutory language, legislative history can reveal an intent to impose liability.  (Lu, at 

p. 597.)   

 The Hospitals acknowledge that “there is no express[] language providing a 

private right of action under the Knox-Keene Act.”  Having reviewed the Knox-Keene 

Act, we agree that nothing in that statutory scheme provides a private right of action that 

would support the Hospitals’ reimbursement action against the county.  Though under 

Health and Safety Code section 1371.4 the county has an obligation to reimburse the 

Hospitals for the care provided to the county’s enrollees, nothing in that section 

demonstrates a legislative intent to allow the Hospitals to sue directly under that statute to 

enforce the obligation.  Unlike statutes that provide a private right of action, Health and 

Safety Code section 1371.4 does not state that the health care service plan entitled to 

reimbursement “has a cause or action,” or that the debtor health care service plan “is 
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liable” for that reimbursement.  (Compare Health & Saf. Code, § 1371.4 with Health & 

Saf. Code, § 1285, subd. (c), Veh. Code, § 17001.)   

 The Hospitals argue that despite the lack of express language creating a private 

right of action under the Knox-Keene Act, “there is clear legislative intent providing for 

such a right, as further supported by established case[ ]law.”  But the Hospitals point to 

nothing in the legislative history of the Knox-Keene Act evincing an intent to allow 

private rights of action.  They cite Health & Safety Code section 1399.5, which states in 

relevant part that the Knox-Keene Act “shall be applicable to any private or public entity 

or political subdivision which, in return for a prepaid or periodic charge paid by or on 

behalf of a subscriber or enrollee, provides, administers or otherwise arranges for the 

provision of health care services.”  But that section merely discusses the general 

applicability of the Knox-Keene Act, and does not show clear legislative intent to allow a 

private right of action in this context.   

 According to the Hospitals, “California Courts have repeatedly held that private 

rights of action are permitted to challenge violations of the Knox-Keene Act under the 

UCL and common law.”  That contention reflects a misunderstanding of the private right 

of action concept.  A statute which creates a private right of action is one that can be sued 

on directly, not through the common law or another statute.  The cases the Hospitals cite, 

including Bell, were brought on unfair competition law and quantum meruit theories 

(Bell, supra, 131 Cal.App.4th at p. 216), and did not assert a private right of action under 

Health and Safety Code section 1371.4.  Because the Hospitals cannot point to a “specific 

statute declaring [the county] to be liable” (Eastburn, supra, 31 Cal.4th at p. 1183), 

section 815 applies to bar the Hospitals’ implied-in-law contract action. 

 The Hospitals assert that finding the county immune from the Hospitals’ implied-

in-law contract action will allow the county “to unilaterally underpay the patient accounts 

at issue” without any recourse to the Hospitals.  They argue in their supplemental brief 

that “there is no remedy available under the Knox-Keene Act or any statutory framework 
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that would ensure that non-contracted provider health care service plans are reimbursed 

for the reasonable and customary value of the services rendered to public entity health 

care service plan enrollees.”  But the Knox-Keene Act contains enforcement alternatives 

to litigation.  Noncontracting provider disputes are processed through a dispute resolution 

process governed by statute and regulation.  (Health & Saf. Code, § 1367, subd. (h)(2); 

Cal. Code Regs., tit. 28, § 1300.71.38.)  The Department has authority to review provider 

dispute resolution mechanisms, including “through the investigation of complaints of 

unfair provider dispute resolution mechanism(s).”  (Cal. Code Regs., tit. 28, 

§ 1300.71.38, subd. (m)(1).)  Providers may report allegedly unfair payment patterns to 

the Department, which “shall review complaints” and “may conduct an audit or an 

enforcement action.”  (Health & Saf. Code, § 1371.39, subds. (a), (d).)  The Department 

director also has broad regulatory authority to investigate health care service plans and to 

impose financial or other penalties for violations of the Knox-Keene Act (see Health & 

Saf. Code, §§ 1386–1392), including penalties as severe as criminal prosecution and 

revocation of a health care service plan’s license.  (Health & Saf. Code, §§ 1386, 

subd. (a), 1390.)  We recognize that financial penalties to be paid to the Department may 

deter violations but do not directly reimburse service providers.  Nonetheless, although 

section 815 forecloses the Hospitals’ chosen means of enforcement, they are not without 

any recourse to address their dispute with the county.  

 We acknowledge that under our interpretation of the relevant statutes a health care 

service plan has greater remedies against a private health care service plan than it does 

against a public entity health care service plan.  (E.g., Bell, supra, 131 Cal.App.4th 211.)  

But that result is driven by the Legislature broadly immunizing public entities from 

common law claims and electing not to abrogate that immunity in the context presented 

here.  We have no authority to rewrite the statutes we are called upon to interpret.  

(People v. Statum (2002) 28 Cal.4th 682, 692.)  

55



 

12 

 

4. The Trial Court’s Constitutional Concerns Are Unfounded 

 The trial court’s order expressed the view that the public policy argument the 

county proffered would “ultimately result in acts that are both unconstitutional [citations] 

and against the stated Legislative purposes and the underlying policies of the Knox-

Keene Act.”  The Hospitals embrace the trial court’s constitutional concerns, which 

appear to derive from a statement in Bell rejecting the notion that a plan was “free to 

reimburse emergency care providers at whatever rate it unilaterally and arbitrarily 

selects” because under that interpretation “emergency care providers could be reimbursed 

at a confiscatory rate that, aside from being unconscionable, would be unconstitutional.”  

(Bell, supra, 131 Cal.App.4th at p. 220; citing Cunningham v. Superior Court (1986) 

177 Cal.App.3d 336, 348 [requiring private attorney to represent indigent client and 

provide free legal services violated equal protection].)   

 In contrast to the issues raised in Cunningham and Bell, the county does not 

contest its obligation to reimburse the Hospitals for the reasonable and customary value 

of the services provided to the county’s enrollees.  The issue here is what remedies may 

be pursued against the county when the reasonableness of the reimbursement is disputed.  

As we have discussed, the Knox-Keene Act and its implementing regulations provide 

alternative mechanisms to challenge the amount of emergency medical services 

reimbursements.  

C. IMPLIED-IN-FACT CONTRACT CLAIM 

 The operative complaint alleges the existence of an implied-in-fact contract with 

the county.  Because section 815 does not “affect[] liability based on contract” (Gov. 

Code, § 814), the county’s immunity from common law and tort claims does not 

necessarily preclude the Hospitals from maintaining an action for breach of an implied-

in-fact contract.  Whether an action sounds in contract or tort for purposes of 

governmental immunity “ ‘depends upon the nature of the right sued upon, not the form 

of the pleading or relief demanded.  If based on breach of promise it is contractual; if 
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based on breach of a noncontractual duty it is tortious.’ ”  (Roe v. State of California 

(2001) 94 Cal.App.4th 64, 69.) 

 The operative complaint contains a single cause of action for breach of an implied 

contract; within that cause of action are allegations based on an implied-in-law contract 

and an implied-in-fact contract.  But ultimately the nature of the right sued upon is the 

breach of a noncontractual duty, described in the complaint as the county’s obligation 

under ordinances “approved by its Board of Supervisors, as well as the statutes contained 

within the Knox-Keene Act and regulations of [the Department] ... to pay for the care and 

treatment rendered by the Plaintiffs to the Patients at a reasonable and customary rate.”  

That the operative complaint uses the phrase “reasonable and customary” rate, taken from 

the regulations implementing the Knox-Keene Act, indicates that the right sued upon 

derives from statute rather than contract.  (See Cal. Code Regs., tit. 28, § 1300.71, 

subd. (a)(3)(B).)  Because the Hospitals’ suit is based on an alleged breach of statutory 

duty rather than an alleged breach of promise, the nature of the Hospitals’ action is 

tortious and the county is immune from suit under section 815.
1
   

 San Mateo Union High School Dist. v. County of San Mateo (2013) 

213 Cal.App.4th 418 (San Mateo) is instructive and supports our reasoning.  The 

plaintiffs in San Mateo were school districts that invested money in a pooled retirement 

fund operated by the defendant County of San Mateo.  The fund invested substantial 

capital with Lehman Brothers Holdings, Inc. (Lehman Brothers), losing over $150 

million when the company went bankrupt.  The plaintiffs sued the county following the 

collapse of Lehman Brothers, alleging statutory violations of prudent investor standards 

as well as breach of contract.  (Id. at p. 424.)  On appeal from a sustained demurrer, the 

 

 
1
  That the Hospitals allege a breach of statutory duty factually distinguishes this 

case from Children’s Hospital, supra, 226 Cal.App.4th at pp. 1268–1270, where the jury 

found an implied-in-fact contract between a hospital and a health care service plan to fill 

a gap for the time period separating the entities’ two written contracts which set 

reimbursement rates. 
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San Mateo court determined that the statutory claims were barred by section 815.  (Id. at 

pp. 432, 434.)  The court also concluded the plaintiffs did not state a cause of action for 

breach of contract because the “nature of the right sued upon in the [breach of contract] 

cause of action is not for breach of a promise, but rather for acts or omissions that 

constitute violations of independent noncontractual duties” set forth in statute.  (Id. at 

p. 440.)  The court reasoned that the “gravamen of plaintiffs’ claim is the failure of 

defendants to manage the [investment fund] competently, in accordance with investment 

policies and statutory requirements, not breach of any separate or additional contractual 

obligations.”  (Ibid.) 

 The Hospitals cite Retired Employees Assn. of Orange County, Inc. v. County of 

Orange (2011) 52 Cal.4th 1171 (Retired Employees), which determined that “a county 

may be bound by an implied contract under California law if there is no legislative 

prohibition against such arrangements, such as a statute or ordinance.”  (Id. at p. 1176.)  

But the only relevant conduct the Hospitals point to here is the issuance of “partial 

payment” by county employees in response to the Hospitals’ claims.  The administrative 

actions of a county employee do not themselves create contractual liability on the part of 

the county, whose contracting authority originates with its Board of Supervisors.  (Santa 

Clara County Charter, art. III, § 300 [“The county may exercise its powers only through 

the Board of Supervisors or officers acting under its authority or of law or of this 

Charter.”]
2
; see Dones v. Life Insurance Company of North America (2020) 

55 Cal.App.5th 665, 693 [distinguishing Retired Employees; “Conduct by a County 

employee such as setting up payroll deductions and issuing confirmations of open 

 

 
2
  Both parties cite this section of the Santa Clara County Charter in their 

supplemental brief, but neither requested judicial notice.  We take judicial notice of the 

Santa Clara County Charter on our own motion.  (Evid. Code, §§ 452, subd. (b), 459, 

subd. (c), 455, subd. (a).)  
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enrollment benefit elections cannot operate to create an implied contract for provision of 

benefits in a manner contrary to legislative constraints.”].)   

 The Hospitals argue that the county’s charter provision restricting to the Board of 

Supervisors the authority to act on behalf of the county cannot be used to “abridge its 

statutory liability” under the Knox-Keene Act.  But the county does not dispute its 

obligation under the Knox-Keene Act to reimburse the Hospitals for the reasonable and 

customary value of the services provided to the county’s enrollees.  Indeed, the county 

has a local ordinance authorizing “Valley Health Plan payment[s] to providers for 

medical services.”
3
  The cited charter provision is a generally applicable section that was 

not designed to evade statutory liability.  That fact distinguishes this case from those 

relied on by the Hospitals, such as Societa Per Azioni De Navigazione Italia v. City of 

Los Angeles (1982) 31 Cal.3d 446, where the City of Los Angeles attempted to use a 

local enactment to shield itself from respondeat superior liability.  (See id. at p. 463 [“To 

the extent that the tariff/ordinance purports to exculpate the City from respondeat 

superior liability for the torts of its pilot-employees, it is in direct conflict with general 

state law.”].) 

D. LEAVE TO AMEND 

 We requested supplemental briefing about whether leave to amend should be 

granted if the operative complaint fails to state a cause of action.  Leave to amend would 

be appropriate if there is a reasonable possibility an amendment would cure the defect 

that caused the demurrer to be sustained.  (Smith v. BP Lubricants USA Inc. (2021) 

64 Cal.App.5th 138, 145.) 

 Based on our conclusion that the nature of the Hospitals’ action against the county 

is tortious rather than contractual, government immunity applies.  The Hospitals have not 

identified any statute that would abrogate the immunity.  Nor have they identified any 

 

 
3
  We take judicial notice of this ordinance as a matter properly noticed by the trial 

court.  (Evid. Code, § 459.) 
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conduct by the county’s Board of Supervisors that might support a breach of implied 

contract cause of action.  As the Hospitals have not demonstrated a reasonable possibility 

of successfully amending their complaint, they are not entitled to that opportunity. 

III. DISPOSITION 

 Let a peremptory writ of mandate issue directing respondent court to vacate its 

September 3, 2020 order overruling petitioner County of Santa Clara’s demurrer and to 

enter a new order sustaining the demurrer without leave to amend.  Costs in this original 

proceeding are awarded to petitioner.  (Cal. Rules of Court, rule 8.493(a)(2).)  Upon 

issuance of the remittitur, the temporary stay order is vacated. 
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      Grover, Acting P. J. 

 

 

 

 

WE CONCUR: 
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Filed 5/18/22 (unmodified opn. attached) 

CERTIFIED FOR PUBLICATION 

 

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 

 

SIXTH APPELLATE DISTRICT 

 

COUNTY OF SANTA CLARA, 

 

Petitioner, 

 

v. 

 

THE SUPERIOR COURT OF SANTA 

CLARA COUNTY, 

 

Respondent, 

 

DOCTORS MEDICAL CENTER OF 

MODESTO et al., 

 

Real Parties in Interest. 

 

      H048486 

     (Santa Clara County 

      Super. Ct. No. 19CV349757) 

 

 

      ORDER MODIFYING OPINION 

      [NO CHANGE IN JUDGMENT] 

  

BY THE COURT: 

 It is ordered that the opinion filed on April 26, 2022, be modified as follows: 

   1.  On page 11, replace the first sentence of the first full paragraph with:  

 We acknowledge that under our interpretation of the relevant statutes a provider 

has greater remedies against a private health care service plan than it does against a 

public entity health care service plan. 

 

 There is no change in the judgment. 

 

Dated:  _______________   ______________________________________ 

      GROVER, A.P. J. 

64



2 

 

 

      ______________________________________ 

      LIE, J. 

 

      ______________________________________ 

      WILSON, J. 

 

 

 

 

65



PROOF OF SERVICE 

County of Santa Clara v. The Superior Court of Santa Clara (Doctors 
Medical Center of Modesto et al.) 

Court of Appeal Case No. H048486 
Supreme Court Case No. S________ 

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES 

At the time of service, I was over 18 years of age and not a party to this 
action.  I am employed in the County of Los Angeles, State of California.  My 
business address is 3601 West Olive Avenue, 8th Floor, Burbank, CA 91505-
4681. 

On June 6, 2022, I served true copies of the following document(s) 
described as PETITION FOR REVIEW on the interested parties in this 
action as follows: 

SEE ATTACHED SERVICE LIST 

BY MAIL:  I enclosed the document(s) in a sealed envelope or package 
addressed to the persons at the addresses listed in the Service List and placed 
the envelope for collection and mailing, following our ordinary business 
practices.  I am readily familiar with Horvitz & Levy LLP's practice for 
collecting and processing correspondence for mailing.  On the same day that 
correspondence is placed for collection and mailing, it is deposited in the 
ordinary course of business with the United States Postal Service, in a sealed 
envelope with postage fully prepaid. 

BY E-MAIL OR ELECTRONIC TRANSMISSION:  Based on a court 
order or an agreement of the parties to accept service by e-mail or electronic 
transmission via Court’s Electronic Filing System (EFS) operated by 
ImageSoft TrueFiling (TrueFiling) as indicated on the attached service list: 

I declare under penalty of perjury under the laws of the State of 
California that the foregoing is true and correct. 

Executed on June 6, 2022, at Burbank, California. 

  
 Caryn Shields 
 

66



SERVICE LIST 
County of Santa Clara v. The Superior Court of Santa Clara (Doctors 

Medical Center of Modesto et al.) 
Court of Appeal Case No. H048486 
Supreme Court Case No. S________ 

 
James R. Williams (SBN 271253) 
Douglas M. Press (SBN 168740) 
Melissa R. Kiniyalocts (SBN 215814) 
Susan P. Greenberg (SBN 318055) 
David P. McDonough (SBN 250251) 
Office of the County Counsel 
70 West Hedding Street 
East Wing, Ninth Floor 
San Jose, CA 95110-1770 
(408) 299-5900 
james.williams@cco.sccgov.org  
douglas.press@cco.sccgov.org  
melissa.kiniyalocts@cco.sccgov.org  
susan.greenberg@cco.sccgov.org  
david.mcdonough@cco.sccgov.org  

Attorneys for Petitioner 
County of Santa Clara  
 
Via TrueFiling 

Edward Stumpp (SBN 157682) 
Mikaela Cox (SBN 316886) 
Casey E. Mitchnick (SBN 298550) 
Faatima Seedat (SBN 317090) 
Helton Law Group, APC 
1590 Corporate Drive 
Costa Mesa, CA 92626-1426 
(562) 901-4499 •Fax: (562) 901-4488 
estumpp@helton.law 
mcox@helton.law 
cmitchnick@helton.law 
fseedat@helton.law 

Attorneys for Real Parties in Interest 
Doctors Medical Center of Modesto, 
Inc. and Doctors Hospital of 
Manteca, Inc. 
 
Via TrueFiling 

Honorable Maureen A. Folan 
Santa Clara County Superior Court 
191 North First Street, Dept. 6 
San José, CA 95113 
(408) 882-2160 

Case No. 19CV349757 
 
Via U.S. Mail 

67



Clerk of the Court 
California Court of Appeal 
Sixth District Court of Appeal 
333 West Santa Clara Street 
Suite 1060 
San Jose, CA 95113 

Case No. H048486 
 
Via TrueFiling 

 

68



STATE OF CALIFORNIA
Supreme Court of California

PROOF OF SERVICE

STATE OF CALIFORNIA
Supreme Court of California

Case Name: County of Santa Clara v. Superior Court of Santa Clara (Doctors Medical 
Center of Modesto)

Case Number: TEMP-MJ3M9625
Lower Court Case Number: 

1. At the time of service I was at least 18 years of age and not a party to this legal action. 

2. My email address used to e-serve: mtilner@horvitzlevy.com

3. I served by email a copy of the following document(s) indicated below: 

Title(s) of papers e-served:
Filing Type Document Title

ISI_CASE_INIT_FORM_DT Case Initiation Form
PETITION FOR REVIEW H048486 Petition for Review
ADDITIONAL DOCUMENTS H048486 Association of Counsel

Service Recipients:
Person Served Email Address Type Date / Time

Mitchell Tilner
Horvitz & Levy LLP
93023

mtilner@horvitzlevy.com e-Serve 6/6/2022 5:27:13 PM

Caryn Shields
Horvitz & Levy LLP

cshields@horvitzlevy.com e-Serve 6/6/2022 5:27:13 PM

Peder Batalden
Horvitz & Levy LLP
205054

pbatalden@horvitzlevy.com e-Serve 6/6/2022 5:27:13 PM

Robin Steiner
Horvitz & Levy LLP

rsteiner@horvitzlevy.com e-Serve 6/6/2022 5:27:13 PM

Beth Jay
HORVITZ & LEVY LLP
53820

bjay@horvitzlevy.com e-Serve 6/6/2022 5:27:13 PM

Emma Henderson ehenderson@horvitzlevy.com e-Serve 6/6/2022 5:27:13 PM

Edward Stumpp

157682

estumpp@helton.law e-Serve 6/6/2022 5:27:13 PM

Mikaela Cox mcox@helton.law e-Serve 6/6/2022 5:27:13 PM

Casey E. Mitchnick

298550

cmitchnick@helton.law e-Serve 6/6/2022 5:27:13 PM

Faatima Seedat fseedat@helton.law e-Serve 6/6/2022 5:27:13 PM

James R. Williams james.williams@cco.sccgov.org e-Serve 6/6/2022 5:27:13 PM

Supreme Court of California
Jorge E. Navarrete, Clerk and Executive Officer of the Court

Electronically FILED on 6/6/2022 by Celia Wong, Deputy Clerk



Douglas M. Press

168740

douglas.press@cco.sccgov.org e-Serve 6/6/2022 5:27:13 PM

Melissa R. Kiniyalocts

215814

melissa.kiniyalocts@cco.sccgov.org e-Serve 6/6/2022 5:27:13 PM

Susan P. Greenberg

318055

susan.greenberg@cco.sccgov.org e-Serve 6/6/2022 5:27:13 PM

David P. McDonough david.mcdonough@cco.sccgov.org e-Serve 6/6/2022 5:27:13 PM

This proof of service was automatically created, submitted and signed on my behalf through my agreements with 
TrueFiling and its contents are true to the best of my information, knowledge, and belief. 

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct. 

6/6/2022
Date

/s/Caryn Shields
Signature

Tilner, Mitchell (93023) 
Last Name, First Name (PNum)

Horvitz & Levy LLP
Law Firm


	PETITION FOR REVIEW
	TABLE OF CONTENTS
	TABLE OF AUTHORITIES
	ISSUES PRESENTED
	INTRODUCTION
	STATEMENT OF THE CASE
	A. Background.
	1. Health care service plans.
	2. Emergency medical services and reimbursement.

	B. The County’s unsuccessful demurrer.
	C. The Court of Appeal’s opinion.

	LEGAL ARGUMENT
	I. This Court should resolve the important question whether a hospital may maintain an action against a county for failing to comply with its statutory duty to reimburse the hospital for the reasonable and customary value of emergency medical services...
	A. A hospital’s action for statutory reimbursement is not an action for tort damages.  Government Code section 815 does not apply.
	B. Government Code section 815.6 authorizes an action for statutory reimbursement.  The Court of Appeal’s contrary conclusion is at odds with prior Court of Appeal and Supreme Court opinions.

	II. The Court of Appeal’s application of Government Code section 815, and its refusal to apply section 815.6, threaten serious adverse consequences for California’s emergency medical services delivery system.
	CONCLUSION
	CERTIFICATE OF WORD COUNT
	COURT OF APPEAL OPINION
H048486 • APRIL 26, 2022
	COURT OF APPEAL ORDER
MODIFYING OPINION
H048486 • MAY 18, 2022
	PROOF OF SERVICE
	SERVICE LIST
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Barclays Official California Code of Regulations Currentness
Title 28. Managed Health Care


Division 1. The Department of Managed Health Care
Chapter 2. Health Care Service Plans


Article 8. Self-Policing Procedures


28 CCR § 1300.71


§ 1300.71. Claims Settlement Practices.


(a) Definitions.


(1) “Automatically” means the payment of the interest due to the provider within five (5) working days of the payment of
the claim without the need for any reminder or request by the provider.


(A) If the interest payment is not sent in the same envelope as the claim payment, the plan or the plan's capitated provider
shall identify the specific claim or claims for which the interest payment is made, include a statement setting forth the
method for calculating the interest on each claim and document the specific interest payment made for each claim.


(B) In the event that the interest due on an individual late claim payment is less than $2.00 at the time that the claim is paid,
a plan or plan's capitated provider that pays claims (hereinafter referred to as “the plan's capitated provider”) may pay the
interest on that claim along with interest on other such claims within ten (10) calendar days of the close of the calendar
month in which the claim was paid, provided the plan or the plan's capitated provider includes with the interest payment a
statement identifying the specific claims for which the interest is paid, setting forth the method for calculating interest on
each claim and documenting the specific interest payment made for each claim.


(2) “Complete claim” means a claim or portion thereof, if separable, including attachments and supplemental information
or documentation, which provides: “reasonably relevant information” as defined by section (a)(10), “information necessary
to determine payer liability” as defined in section (a)(11) and:


(A) For emergency services and care provider claims as defined by section 1371.35(j):


(i) the information specified in section 1371.35(c) of the Health and Safety Code; and


(ii) any state-designated data requirements included in statutes or regulations.


(B) For institutional providers:


(i) the completed UB 92 data set or its successor format adopted by the National Uniform Billing Committee
(NUBC), submitted on the designated paper or electronic format as adopted by the NUBC;
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(ii) entries stated as mandatory by NUBC and required by federal statute and regulations; and


(iii) any state-designated data requirements included in statutes or regulations.


(C) For dentists and other professionals providing dental services:


(i) the form and data set approved by the American Dental Association;


(ii) Current Dental Terminology (CDT) codes and modifiers; and


(iii) any state-designated data requirements included in statutes or regulations.


(D) For physicians and other professional providers:


(i) the Centers for Medicare and Medicaid Services (CMS) Form 1500 or its successor adopted by the National
Uniform Claim Committee (NUCC) submitted on the designated paper or electronic format;


(ii) Current Procedural Terminology (CPT) codes and modifiers and International Classification of Diseases
(ICD-9CM or its successors) codes;


(iii) entries stated as mandatory by NUCC and required by federal statute and regulations; and


(iv) any state-designated data requirements included in statutes or regulations.


(E) For pharmacists:


(i) a universal claim form and data set approved by the National Council on Prescription Drug Programs; and


(ii) any state-designated data requirements included in statutes or regulations.


(F) For providers not otherwise specified in these regulations:


(i) A properly completed paper or electronic billing instrument submitted in accordance with the plan's or the
plan's capitated provider's reasonable specifications; and


(ii) any state-designated data requirements included in statutes or regulations.
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(3) Except as required by section 1300.71.31, “Reimbursement of a Claim” means:


(A) For contracted providers with a written contract, including in-network point-of-service (POS) and preferred provider
organizations (PPO): the agreed upon contract rate;


(B) For contracted providers without a written contract and non-contracted providers, except those providing services
described in paragraph (C) below: the payment of the reasonable and customary value for the health care services rendered
based upon statistically credible information that is updated at least annually and takes into consideration: (i) the provider's
training, qualifications, and length of time in practice; (ii) the nature of the services provided; (iii) the fees usually charged
by the provider; (iv) prevailing provider rates charged in the general geographic area in which the services were rendered;
(v) other aspects of the economics of the medical provider's practice that are relevant; and (vi) any unusual circumstances
in the case; and


(C) For non-emergency services provided by non-contracted providers to PPO and POS enrollees: the amount set forth
in the enrollee's Evidence of Coverage.


(4) “Date of contest,” “date of denial” or “date of notice” means the date of postmark or electronic mark accurately setting
forth the date when the contest, denial or notice was electronically transmitted or deposited in the U.S. Mail or another
mail or delivery service, correctly addressed to the claimant's office or other address of record with proper postage prepaid.
This definition shall not affect the presumption of receipt of mail set forth in Evidence Code Section 641.


(5) “Date of payment” means the date of postmark or electronic mark accurately setting forth the date when the payment
was electronically transmitted or deposited in the U.S. Mail or another mail or delivery service, correctly addressed to the
claimant's office or other address of record. To the extent that a postmark or electronic mark is unavailable to confirm the
date of payment, the Department may consider, when auditing claims payment compliance, the date the check is printed
and the date the check is presented for payment. This definition shall not affect the presumption of receipt of mail set forth
in Evidence Code Section 641.


(6) “Date of receipt” means the working day when a claim, by physical or electronic means, is first delivered to either the
plan's specified claims payment office, post office box, or designated claims processor or to the plan's capitated provider
for that claim. This definition shall not affect the presumption of receipt of mail set forth in Evidence Code section 641.
In the situation where a claim is sent to the incorrect party, the “date of receipt” shall be the working day when the claim,
by physical or electronic means, is first delivered to the correct party responsible for adjudicating the claim.


(7) “Date of Service,” for the purposes of evaluating claims submission and payment requirements under these regulations,
means:


(A) For outpatient services and all emergency services and care: the date upon which the provider delivered separately
billable health care services to the enrollee.
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(B) For inpatient services: the date upon which the enrollee was discharged from the inpatient facility. However, a plan
and a plan's capitated provider, at a minimum, shall accept separately billable claims for inpatient services on at least a
bi-weekly basis.


(8) A “demonstrable and unjust payment pattern” or “unfair payment pattern” means any practice, policy or procedure that
results in repeated delays in the adjudication and correct reimbursement of provider claims.


The following practices, policies and proceduresmay constitute a basis for a finding that the plan or the plan's capitated provider
has engaged in a “demonstrable and unjust payment pattern” as set forth in section (s)(4):


(A) The imposition of a Claims Filing Deadline inconsistent with section (b)(1) in three (3) or more claims over the course
of any three-month period;


(B) The failure to forward at least 95% of misdirected claims consistent with sections (b)(2)(A) and (B) over the course
of any three-month period;


(C) The failure to accept a late claim consistent with section (b)(4) at least 95% of the time for the affected claims over
the course of any three-month period;


(D) The failure to request reimbursement of an overpayment of a claim consistent with the provisions of sections (b)(5)
and (d)(3), (4), (5) and (6) at least 95% of the time for the affected claims over the course of any three-month period;


(E) The failure to acknowledge the receipt of at least 95% of claims consistent with section (c) over the course of any
three-month period;


(F) The failure to provide a provider with an accurate and clear written explanation of the specific reasons for denying,
adjusting or contesting a claim consistent with section (d)(1) at least 95% of the time for the affected claims over the course
of any three-month period;


(G) The inclusion of contract provisions in a provider contract that requires the provider to submit medical records that
are not reasonably relevant, as defined by section (a)(10), for the adjudication of a claim on three (3) or more occasions
over the course of any three month period;


(H) The failure to establish, upon the Department's written request, that requests for medical records more frequently than in
three percent (3%) of the claims submitted to a plan or a plan's capitated provider by all providers over any 12-month period
was reasonably necessary to determine payor liability for those claims consistent with the section (a)(2). The calculation
of the 3% threshold and the limitation on requests for medical records shall not apply to claims involving emergency or
unauthorized services or where the plan establishes reasonable grounds for suspecting possible fraud, misrepresentation
or unfair billing practices;
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(I) The failure to establish, upon the Department's written request, that requests for medical records more frequently than
in twenty percent (20%) of the emergency services and care professional provider claims submitted to the plan's or the
plan's capitated providers for emergency room service and care over any 12-month period was reasonably necessary to
determine payor liability for those claims consistent with section (a)(2). The calculation of the 20% threshold and the
limitation on requests for medical records shall not apply to claims where the plan demonstrates reasonable grounds for
suspecting possible fraud, misrepresentation or unfair billing practices;


(J) The failure to include the mandated contractual provisions enumerated in section (e) in three (3) or more of its contracts
with either claims processing organizations and/or with plan's capitated providers over the course of any three-month
period;


(K) The failure to reimburse at least 95% of complete claims with the correct payment including the automatic payment
of all interest and penalties due and owing over the course of any three-month period;


(L) The failure to contest or deny a claim, or portion thereof, within the timeframes of section (h) and sections 1371 or
1371.35 of the Act at least 95% of the time for the affected claims over the course of any three-month period;


(M) The failure to provide the Information for Contracting Providers and the Fee Schedule and Other Required Information
disclosures required by sections (l) and (o) to three (3) or more contracted providers over the course of any three-month
period;


(N) The failure to provide three (3) or more contracted providers the required notice for Modifications to the Information
for Contracting Providers and to the Fee Schedule and Other Required Information consistent with section (m) over the
course of any three month period;


(O) Requiring or allowing any provider to waive any protections or to assume any obligation of the plan inconsistent with
section (p) on three (3) or more occasions over the course of any three month period;


(P) The failure to provide the required Notice to Provider of Dispute Resolution Mechanism(s) consistent with section
1300.71.38(b) at least 95% of the time for the affected claims over the course of any three-month period;


(Q) The imposition of a provider dispute filing deadline inconsistent with section 1300.71.38(d) in three (3) or more
affected claims over the course of any three-month period;


(R) The failure to acknowledge the receipt of at least 95% of the provider disputes it receives consistent with section
1300.71.38(e) over the course of any three-month period;


(S) The failure to comply with the Time Period for Resolution and Written Determination enumerated in section
1300.71.38(f) at least 95% of the time over the course of any three-month period; and
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(T) An attempt to rescind or modify an authorization for health care services after the provider renders the service in good
faith and pursuant to the authorization, inconsistent with section 1371.8, on three (3) or more occasions over the course
of any three-month period.


(U) A pattern of failure to pay noncontracting individual health professionals the reimbursement described in section
1300.71.31 and required pursuant to section 1371.31 of the Knox-Keene Act for health care services subject to section
1371.9 of the Knox-Keene Act.


(V) A pattern of failure to determine the average contracted rate for health care services subject to section 1371.9 of the
Knox-Keene Act in a manner consistent with section 1300.71.31.


(9) “Health Maintenance Organization” or “HMO” means a full service health care service plan that maintains a line of
business that meets the criteria of Section 1373.10(b)(1)-(3).


(10) “Reasonably relevant information” means the minimum amount of itemized, accurate and material information
generated by or in the possession of the provider related to the billed services that enables a claims adjudicator with
appropriate training, experience, and competence in timely and accurate claims processing to determine the nature, cost, if
applicable, and extent of the plan's or the plan's capitated provider's liability, if any, and to comply with any governmental
information requirements.


(11) “Information necessary to determine payer liability” means the minimum amount of material information in the
possession of third parties related to a provider's billed services that is required by a claims adjudicator or other individuals
with appropriate training, experience, and competence in timely and accurate claims processing to determine the nature,
cost, if applicable, and extent of the plan's or the plan's capitated provider's liability, if any, and to comply with any
governmental information requirements.


(12) “Plan” for the purposes of this section means a licensed health care service plan and its contracted claims processing
organization.


(13) “Working days” means Monday through Friday, excluding recognized federal holidays.


(b) Claim Filing Deadline.


(1) Neither the plan nor the plan's capitated provider that pays claims shall impose a deadline for the receipt of a claim that
is less than 90 days for contracted providers and 180 days for non-contracted providers after the date of service, except as
required by any state or federal law or regulation. If a plan or a plan's capitated provider is not the primary payer under
coordination of benefits, the plan or the plan's capitated provider shall not impose a deadline for submitting supplemental
or coordination of benefits claims to any secondary payer that is less than 90 days from the date of payment or date of
contest, denial or notice from the primary payer.
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(2) If a claim is sent to a plan that has contracted with a capitated provider that is responsible for adjudicating the claim,
then the plan shall do the following:


(A) For a provider claim involving emergency service and care, the plan shall forward the claim to the appropriate capitated
provider within ten (10) working days of receipt of the claim that was incorrectly sent to the plan.


(B) For a provider claim that does not involve emergency service or care: (i) if the provider that filed the claim is contracted
with the plan's capitated provider, the plan within ten (10) working days of the receipt of the claim shall either: (1) send
the claimant a notice of denial, with instructions to bill the capitated provider or (2) forward the claim to the appropriate
capitated provider; (ii) in all other cases, the plan within ten (10) working days of the receipt of the claim incorrectly sent
to the plan shall forward the claim to the appropriate capitated provider.


(3) If a claim is sent to the plan's capitated provider and the plan is responsible for adjudicating the claim, the plan's
capitated provider shall forward the claim to the plan within ten (10) working days of the receipt of the claim incorrectly
sent to the plan's capitated provider.


(4) A plan or a plan's capitated provider that denies a claim because it was filed beyond the claim filing deadline, shall,
upon provider's submission of a provider dispute pursuant to section 1300.71.38 and the demonstration of good cause for
the delay, accept, and adjudicate the claim according to Health and Safety Code section 1371 or 1371.35, which ever is
applicable, and these regulations.


(5) A plan or a plan's capitated provider shall not request reimbursement for the overpayment of a claim, including requests
made pursuant to Health and Safety Code Section 1371.1, unless the plan or the plan's capitated provider sends a written
request for reimbursement to the provider within 365 days of the Date of Payment on the over paid claim. The written
notice shall include the information specified in section (d)(3). The 365-day time limit shall not apply if the overpayment
was caused in whole or in part by fraud or misrepresentation on the part of the provider.


(c) Acknowledgement of Claims. The plan and the plan's capitated provider shall identify and acknowledge the receipt of each
claim, whether or not complete, and disclose the recorded date of receipt as defined by section 1300.71(a)(6) in the same manner
as the claim was submitted or provide an electronic means, by phone, website, or another mutually agreeable accessible method
of notification, by which the provider may readily confirm the plan's or the plan's capitated provider's receipt of the claim and
the recorded date of receipt as defined by 1300.71(a)(6) as follows:


(1) In the case of an electronic claim, identification and acknowledgement shall be provided within two (2) working days
of the date of receipt of the claim by the office designated to receive the claim, or


(2) In the case of a paper claim, identification and acknowledgement shall be provided within fifteen (15) working days
of the date of receipt of the claim by the office designated to receive the claim.


(A) If a claimant submits a claim to a plan or a plan's capitated provider using a claims clearinghouse, the plan's or the
plan's capitated provider's identification and acknowledgement to the clearinghouse within the timeframes set forth in
subparagraphs (1) or (2), above, whichever is applicable, shall constitute compliance with this section.
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(d) Denying, Adjusting or Contesting a Claim and Reimbursement for the Overpayment of Claims.


(1) A plan or a plan's capitated provider shall not improperly deny, adjust, or contest a claim. For each claim that is
either denied, adjusted or contested, the plan or the plan's capitated provider shall provide an accurate and clear written
explanation of the specific reasons for the action taken within the timeframes specified in sections (g) and (h).


(2) In the event that the plan or the plan's capitated provider requests reasonably relevant information from a provider in
addition to information that the provider submits with a claim, the plan or plan's capitated provider shall provide a clear,
accurate and written explanation of the necessity for the request. If the plan or the plan's capitated provider subsequently
denies the claim based on the provider's failure to provide the requested medical records or other information, any dispute
arising from the denial of such claim shall be handled as a provider dispute pursuant to Section 1300.71.38 of title 28.


(3) If a plan or a plan's capitated provider determines that it has overpaid a claim, it shall notify the provider in writing
through a separate notice clearly identifying the claim, the name of the patient, the date of service and including a clear
explanation of the basis upon which the plan or the plan's capitated provider believes the amount paid on the claim was in
excess of the amount due, including interest and penalties on the claim.


(4) If the provider contests the plan's or the plan's capitated provider's notice of reimbursement of the overpayment of a
claim, the provider, within 30 working days of the receipt of the notice of overpayment of a claim, shall send written notice
to the plan or the plan's capitated provider stating the basis upon which the provider believes that the claim was not over
paid. The plan or the plan's capitated provider shall receive and process the contested notice of overpayment of a claim as
a provider dispute pursuant to Section 1300.71.38 of title 28.


(5) If the provider does not contest the plan's or the plan's capitated provider's notice of reimbursement of the overpayment
of a claim, the provider shall reimburse the plan or the plan's capitated provider within 30 working days of the receipt by
the provider of the notice of overpayment of a claim.


(6) A plan or a plan's capitated provider may only offset an uncontested notice of reimbursement of the overpayment of a
claim against a provider's current claim submission when: (i) the provider fails to reimburse the plan or the plan's capitated
provider within the timeframe of section (5) above and (ii) the provider has entered into a written contract specifically
authorizing the plan or the plan's capitated provider to offset an uncontested notice of overpayment of a claim from the
contracted provider's current claim submissions. In the event that an overpayment of a claim or claims is offset against
a provider's current claim or claims pursuant to this section, the plan or the plan's capitated provider shall provide the
provider a detailed written explanation identifying the specific overpayment or payments that have been offset against the
specific current claim or claims.


(e) Contracts for Claims Payment. A plan may contract with a claims processing organization for ministerial claims processing
services or contract with capitated providers that pay claims, ( “plan's capitated provider”) subject to the following conditions:


(1) The plan's contract with a claims processing organization or a capitated provider shall obligate the claims processing
organization or the capitated provider to accept and adjudicate claims for health care services provided to plan enrollees in
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accordance with the provisions of sections 1371, 1371.1, 1371.2, 1371.22, 1371.35, 1371.36, 1371.37, 1371.38, 1371.4,
and 1371.8 of the Health and Safety Code and sections 1300.71, 1300.71.38, 1300.71.4, and 1300.77.4 of title 28.


(2) The plan's contract with the capitated provider shall require that the capitated provider establish and maintain a fair, fast
and cost-effective dispute resolution mechanism to process and resolve provider disputes in accordance with the provisions
of sections 1371, 1371.1, 1371.2, 1371.22, 1371.35, 1371.36, 1371.37, 1371.38, 1371.4, and 1371.8 of the Health and
Safety Code and sections 1300.71, 1300.71.38, 1300.71.4, and 1300.77.4 of title 28, unless the plan assumes this function.


(3) The plan's contract with a claims processing organization or a capitated provider shall require:


(i) the claims processing organization and the capitated provider to submit a Quarterly Claims Payment Performance
Report ( “Quarterly Claims Report”) to the plan within thirty (30) days of the close of each calendar quarter. The
Quarterly Claims Report shall, at a minimum, disclose the claims processing organization's or the capitated provider's
compliance status with sections 1371, 1371.1, 1371.2, 1371.22, 1371.35, 1371.36, 1371.37, 1371.4, and 1371.8 of
the Health and Safety Code and sections 1300.71, 1300.71.38, 1300.71.4, and 1300.77.4 of title 28;


(ii) the capitated provider to include in its Quarterly Claims Report a tabulated record of each provider dispute it
received, categorized by date of receipt, and including the identification of the provider, type of dispute, disposition,
and working days to resolution, as to each provider dispute received. Each individual dispute contained in a provider's
bundled notice of provider dispute shall be reported separately to the plan; and


(iii) that each Quarterly Claims Report be signed by and include the written verification of a principal officer, as
defined by section 1300.45(o), of the claims processing organization or the capitated provider, stating that the report
is true and correct to the best knowledge and belief of the principal officer.


(4) The plan's contract with a capitated provider shall require the capitated provider to make available to the plan and the
Department all records, notes and documents regarding its provider dispute resolution mechanism(s) and the resolution
of its provider disputes.


(5) The plan's contract with a capitated provider shall provide that any provider that submits a claim dispute to the plan's
capitated provider's dispute resolution mechanism(s) involving an issue of medical necessity or utilization review shall
have an unconditional right of appeal for that claim dispute to the plan's dispute resolution process for a de novo review and
resolution for a period of 60 working days from the capitated provider's Date of Determination, pursuant to the provisions
of section 1300.71.38(a)(4) of title 28.


(6) The plan's contract with a claims processing organization or the capitated provider shall include provisions authorizing
the plan to assume responsibility for the processing and timely reimbursement of provider claims in the event that the claims
processing organization or the capitated provider fails to timely and accurately reimburse its claims (including the payment
of interest and penalties). The plan's obligation to assume responsibility for the processing and timely reimbursement of
a capitated provider's provider claims may be altered to the extent that the capitated provider has established an approved
corrective action plan consistent with section 1375.4(b)(4) of the Health and Safety Code.
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(7) The plan's contract with the capitated provider shall include provisions authorizing a plan to assume responsibility for
the administration of the capitated provider's dispute resolution mechanism(s) and for the timely resolution of provider
disputes in the event that the capitated provider fails to timely resolve its provider disputes including the issuance of a
written decision.


(8) The plan's contract with a claims processing organization or a capitated provider shall not relieve the plan of its
obligations to comply with sections 1371, 1371.1, 1371.2, 1371.22, 1371.35, 1371.36, 1371.37, 1371.4, and 1371.8 of the
Health and Safety Code and sections 1300.71, 1300.71.38, 1300.71.4, and 1300.77.4 of title 28.


(f) Disclosures.


(1) A plan or a plan's capitated provider, with the agreement of the contracted provider, may utilize alternate transmission
methods to deliver any disclosure required by this regulation so long as the contracted provider can readily determine and
verify that the required disclosures have been transmitted or are accessible and the transmission method complies with all
applicable state and federal laws and regulations.


(2) To the extent that the Health Insurance Portability and Accountability Act of 1996, as amended, limits the plan's or
the plan's capitated provider's ability to electronically transmit any required disclosures under this regulation, the plan or
the plan's capitated provider shall supplement its electronic transmission with a paper communication that satisfies the
disclosure requirements.


(g) Time for Reimbursement. A plan and a plan's capitated provider shall reimburse each complete claim, or portion thereof,
whether in state or out of state, as soon as practical, but no later than thirty (30) working days after the date of receipt of the
complete claim by the plan or the plan's capitated provider, or if the plan is a health maintenance organization, 45 working days
after the date of receipt of the complete claim by the plan or the plan's capitated provider, unless the complete claim or portion
thereof is contested or denied, as provided in subdivision (h).


(1) To the extent that a full service health care service plan that meets the definition of an HMO as set forth in paragraph
1300.71(a)(9) also maintains a PPO or POS line of business, the plan shall reimburse all claims relating to or arising out
of non-HMO lines of business within thirty (30) working days.


(2) If a specialized health care service plan contracts with a plan that is a health maintenance organization to deliver,
furnish or otherwise arrange for or provide health care services for that plan's enrollees, the specialized plan shall reimburse
complete claims received for those services within thirty (30) working days.


(3) If a non-contracted provider disputes the appropriateness of a plan's or a plan's capitated provider's computation of the
reasonable and customary value, determined in accordance with section (a)(3)(B), for the health care services rendered by
the non-contracted provider, the plan or the plan's capitated provider shall receive and process the non-contracted provider's
dispute as a provider dispute in accordance with section 1300.71.38.
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(4) Every plan contract with a provider shall include a provision stating that except for applicable co-payments and
deductibles, a provider shall not invoice or balance bill a plan's enrollee for the difference between the provider's billed
charges and the reimbursement paid by the plan or the plan's capitated provider for any covered benefit.


(h) Time for Contesting or Denying Claims. A plan and a plan's capitated provider may contest or deny a claim, or portion
thereof, by notifying the provider, in writing, that the claim is contested or denied, within thirty (30) working days after the
date of receipt of the claim by the plan and the plan's capitated provider, or if the plan is a health maintenance organization, 45
working days after the date of receipt of the claim by the plan or the plan's capitated provider.


(1) To the extent that a full service health care service plan that meets the definition of an HMO as set forth in paragraph
1300.71(a)(9) also maintains a PPO or POS line of business, the plan shall contest or deny claims relating to or arising out
of non-HMO lines of business within thirty (30) working days.


(2) If a specialized health care service plan contracts with a plan that is a health maintenance organization to deliver, furnish
or otherwise arrange for or provide health care services for that plan's enrollees, the specialized plan shall contest or deny
claims received for those services within thirty (30) working days.


(3) A request for information necessary to determine payer liability from a third party shall not extend the Time for
Reimbursement or the Time for Contesting or Denying Claims as set forth in sections (g) and (h) of this regulation.
Incomplete claims and claims for which “information necessary to determine payer liability” that has been requested,
which are held or pended awaiting receipt of additional information shall be either contested or denied in writing within
the timeframes set forth in this section. The denial or contest shall identify the individual or entity that was requested to
submit information, the specific documents requested and the reason(s) why the information is necessary to determine
payer liability


(i) Interest on the Late Payment of Claims.


(1) Late payment on a complete claim for emergency services and care, which is neither contested nor denied, shall
automatically include the greater of $15 for each 12-month period or portion thereof on a non-prorated basis, or interest
at the rate of 15 percent per annum for the period of time that the payment is late.


(2) Late payments on all other complete claims shall automatically include interest at the rate of 15 percent per annum
for the period of time that the payment is late.


(j) Penalty for Failure to Automatically Include the Interest Due on a Late Claim Payment as set forth in section (i). A plan or a
plan's capitated provider that fails to automatically include the interest due on a late claim payment shall pay the provider $10
for that late claim in addition to any amounts due pursuant to section (i).


(k) Late Notice or Frivolous Requests. If a plan or a plan's capitated provider fails to provide the claimant with written notice that
a claim has been contested or denied within the allowable time period prescribed in section (h), or requests information from the
provider that is not reasonably relevant or requests information from a third party that is in excess of the information necessary
to determine payor liability as defined in section (a)(11), but ultimately pays the claim in whole or in part, the computation of
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interest or imposition of penalty pursuant to sections (i) and (j) shall begin with the first calendar day after the expiration of
the Time for Reimbursement as defined in section (g).


(l) Information for Contracting Providers. On or before January 1, 2004, (unless the plan and/or the plan's capitated provider
confirms in writing that current information is in the contracted provider's possession), initially upon contracting and in addition,
upon the contracted provider's written request, the plan and the plan's capitated provider shall disclose to its contracting providers
the following information in a paper or electronic format, which may include a website containing this information, or another
mutually agreeable accessible format:


(1) Directions (including the mailing address, email address and facsimile number) for the electronic transmission (if
available), physical delivery and mailing of claims, all claim submission requirements including a list of commonly
required attachments, supplemental information and documentation consistent with section (a)(10), instructions for
confirming the plan's or the plan's capitated provider's receipt of claims consistent with section (c), and a phone number
for claims inquiries and filing information;


(2) The identity of the office responsible for receiving and resolving provider disputes;


(3) Directions (including the mailing address, email address and facsimile number) for the electronic transmission (if
available), physical delivery, and mailing of provider disputes and all claim dispute requirements, the timeframe for the
plan's and the plan's capitated provider's acknowledgement of the receipt of a provider dispute and a phone number for
provider dispute inquiries and filing information; and


(4) Directions for filing substantially similar multiple claims disputes and other billing or contractual disputes in batches
as a single provider dispute that includes a numbering scheme identifying each dispute contained in the bundled notice.


(m) Modifications to the Information for Contracting Providers and to the Fee Schedules and Other Required Information. A
plan and a plan's capitated provider shall provide a minimum of 45 days prior written notice before instituting any changes,
amendments or modifications in the disclosures made pursuant to paragraphs (l) and (o).


(n) Notice to the Department. Within 7 calendar days of a Department request, the plan and the plan's capitated providers
shall provide a pro forma copy of the plan's and the plan's capitated provider's “Information to Contracting Providers” and
“Modification to the Information for Contracting Providers.”


(o) Fee Schedules and Other Required Information. On or before January 1, 2004, (unless the plan and/or the plan's capitated
provider confirms in writing that current information is in the contracted provider's possession), initially upon contracting,
annually thereafter on or before the contract anniversary date, and in addition upon the contracted provider's written request, the
plan and the plan's capitated provider shall disclose to contracting providers the following information in an electronic format:


(1) The complete fee schedule for the contracting provider consistent with the disclosures specified in section
1300.75.4.1(b); and
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(2) The detailed payment policies and rules and non-standard coding methodologies used to adjudicate claims, which shall,
unless otherwise prohibited by state law:


(A) when available, be consistent with Current Procedural Terminology (CPT), and standards accepted by nationally
recognized medical societies and organizations, federal regulatory bodies and major credentialing organizations;


(B) clearly and accurately state what is covered by any global payment provisions for both professional and institutional
services, any global payment provisions for all services necessary as part of a course of treatment in an institutional setting,
and any other global arrangements such as per diem hospital payments, and


(C) at a minimum, clearly and accurately state the policies regarding the following: (i) consolidation of multiple services or
charges, and payment adjustments due to coding changes, (ii) reimbursement for multiple procedures, (iii) reimbursement
for assistant surgeons, (iv) reimbursement for the administration of immunizations and injectable medications, and (v)
recognition of CPT modifiers.


The information disclosures required by this section shall be in sufficient detail and in an understandable format that does not
disclose proprietary trade secret information or violate copyright law or patented processes, so that a reasonable person with
sufficient training, experience and competence in claims processing can determine the payment to be made according to the
terms of the contract.


A plan or a plan's capitated provider may disclose the Fee Schedules and Other Required Information mandated by this section
through the use of a website so long as the plan or the plan's capitated provider provides written notice to the contracted provider
at least 45 days prior to implementing a website transmission format or posting any changes to the information on the website.


(p) Waiver Prohibited. The plan and the plan's capitated provider shall not require or allow a provider to waive any right conferred
upon the provider or any obligation imposed upon the plan by sections 1371, 1371.1, 1371.2, 1371.22, 1371.35, 1371.36,
1371.37, 1371.4, and 1371.8 of the Health and Safety Code and sections 1300.71, 1300.71.38, 1300.71.4, and 1300.77.4 of title
28, relating to claims processing or payment. Any contractual provision or other agreement purporting to constitute, create or
result in such a waiver is null and void.


(q) Required Reports.


(1) Within 60 days of the close of each calendar quarter, the plan shall disclose to the Department in a single
combined document: (A) any emerging patterns of claims payment deficiencies; (B) whether any of its claims processing
organizations or capitated providers failed to timely and accurately reimburse 95% of its claims (including the payment
of interest and penalties) consistent with sections 1371, 1371.1, 1371.2, 1371.22, 1371.35, 1371.36, 1371.37, 1371.4, and
1371.8 of the Health and Safety Code and sections 1300.71, 1300.71.38, 1300.71.4, and 1300.77.4 of title 28; and (C)
the corrective action that has been undertaken over the preceding two quarters. The first report from the plan shall be due
within 45 days after the close of the calendar quarter that ends 120 days after the effective date of these regulations.


(2) Within 15 days of the close of each calendar year, beginning with the 2004 calendar year, the plan shall submit to the
Director, as part of the Annual Plan Claims Payment and Dispute Resolution Mechanism Report as specified in section
1367(h) of the Health and Safety Code and section 1300.71.38(k) of title 28, in an electronic format (to be supplied by the
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Department), information disclosing the claims payment compliance status of the plan and each of its claims processing
organizations and capitated providers with each of sections 1371, 1371.1, 1371.2, 1371.22, 1371.35, 1371.36, 1371.37,
1371.4, and 1371.8 of the Health and Safety Code and sections 1300.71, 1300.71.38, 1300.71.4, and 1300.77.4 of title 28.
The Annual Plan Claims Payment and Dispute Resolution Mechanism Report for 2004 shall include claims payment and
dispute resolution data received from October 1, 2003 through September 30, 2004. Each subsequent Annual Plan Claims
Payment and Dispute Resolution Mechanism Report shall include claims payment and dispute resolution data received for
the last calendar quarter of the year preceding the reporting year and the first three calendar quarters for the reporting year.


(A) The claims payment compliance status portion of the Annual Plan Claims Payment and Dispute Resolution Mechanism
Report shall: (i) be based upon the plan's claims processing organization's and the plan's capitated provider's Quarterly
Claims Payment Performance Reports submitted to the plan and upon the audits and other compliance processes of the plan
consistent with section 1300.71.38(m) and (ii) include a detailed, informative statement: (1) disclosing any established or
documented patterns of claims payment deficiencies, (2) outlining the corrective action that has been undertaken, and (3)
explaining how that information has been used to improve the plan's administrative capacity, plan-provider relations, claim
payment procedures, quality assurance system (process) and quality of patient care (results). The information provided
pursuant to this section shall be submitted with the Annual Plan Claims Payment and Dispute Resolution Mechanism
Report and may be accompanied by a cover letter requesting confidential treatment pursuant to section 1007 of title 28.


(r) Confidentiality.


The claims payment compliance status portion of the plan's Annual Plan Claims Payment and Dispute Resolution Mechanism
Report and the Quarterly disclosures pursuant to section (q)(1) to the Department shall be public information except for
information disclosed pursuant to section (q)(2)(A)(ii), that the Director, pursuant to a plan's written request, determines should
be maintained on a confidential basis.


(s) Review and Enforcement.


(1) The Department may review the plan's and the plan's capitated provider's claims processing system through periodic
medical surveys and financial examinations under sections 1380, 1381 or 1382 of the Health and Safety Code, and when
appropriate, through the investigation of complaints of demonstrable and unjust payment patterns.


(2) Failure of a plan to comply with the requirements of sections 1371, 1371.1, 1371.2, 1371.22, 1371.31, 1371.35, 1371.36,
1371.37, 1371.4, and 1371.8 of the Health and Safety Code and sections 1300.71, 1300.71.31, 1300.71.38, 1300.71.4, and
1300.77.4 of title 28 may constitute a basis for disciplinary action against the plan. The civil, criminal, and administrative
remedies available to the Director under the Health and Safety Code and this regulation are not exclusive, and may be
sought and employed in any combination deemed advisable by the Director to enforce the provisions of this regulation.


(3) Violations of the Health and Safety Code and this regulation are subject to enforcement action whether or not
remediated, although a plan's identification and self-initiated remediation of deficiencies may be considered in determining
the appropriate penalty.


(4) In making a determination that a plan's or a plan's capitated provider's practice, policy or procedure constitutes a
“demonstrable and unjust payment pattern” or “unfair payment pattern,” the Director shall consider the documentation or
justification for the implementation of the practice, policy or procedure and may consider the aggregate amount of money
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involved in the plan's or the plan's capitated provider's action or inaction; the number of claims adjudicated by the plan or
plan's capitated provider during the time period in question, legitimate industry practices, whether there is evidence that
the provider had engaged in an unfair billing practice, the potential impact of the payment practices on the delivery of
health care or on provider practices; the plan's or the plan's capitated provider's intentions or knowledge of the violation(s);
the speed and effectiveness of appropriate remedial measures implemented to ameliorate harm to providers or patients,
or to preclude future violations; and any previous related or similar enforcement actions involving the plan or the plan's
capitated provider.


(5) Within 30 days of receipt of notice that the Department is investigating whether the plan's or the plan's capitated
provider's practice, policy or procedure constitutes a demonstrable and unjust payment pattern, the plan may submit a
written response documenting that the practice, policy or procedure was a necessary and reasonable claims settlement
practice and consistent with sections 1371, 1371.35 and 1371.37 of the Health and Safety Code and these regulations;


(6) In addition to the penalties that may be assessed pursuant to section (s)(2), a plan determined to be engaged in a
Demonstrable and Unjust Payment Pattern may be subject to any combination of the following additional penalties:


(A) The imposition of an additional monetary penalty to reflect the serious nature of the demonstrable and unjust payment
pattern;


(B) The imposition, for a period of up to three (3) years, of a requirement that the plan reimburse complete and accurate
claims in a shorter time period than the time period prescribed in section (g) of this regulation and sections 1371 and
1371.35 of the Health and Safety Code; and


(C) The appointment of a claims monitor or conservator to supervise the plan's claim payment activities to insure timely
compliance with claims payment obligations.


The plan shall be responsible for the payment of all costs incurred by the Department in any administrative and judicial actions,
including the cost to monitor the plan's and the plan's capitated provider's compliance.


(t) Compliance. Plans and the plans' capitated providers shall be fully compliant with these regulations on or before January
1, 2004.


Note: Authority cited: Sections 1344, 1371.31, 1371.38, 1371.1 and 1371.8, Health and Safety Code. Reference: Sections 1367,
1370, 1371.9, 1371.31, 1371.35 and 1371.38, Health and Safety Code.


HISTORY


1. New section filed 7-24-2003; operative 8-23-2003 (Register 2003, No. 30). For prior history of title 10, section 1300.71,
see Register 80, No. 19.


2. Amendment of subsections (a)(2), (h)(2) and (s)(1) and amendment of Note filed 5-7-2014; operative 7-1-2014 (Register
2014, No. 19).
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3. Amendment of subsection (a)(3), new subsections (a)(8)(U)-(V) and amendment of subsection (s)(2) and Note filed
9-13-2018; operative 1-1-2019 (Register 2018, No. 37).


This database is current through 5/20/22 Register 2022, No. 20
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United States Code Annotated
Title 42. The Public Health and Welfare


Chapter 7. Social Security (Refs & Annos)
Subchapter XVIII. Health Insurance for Aged and Disabled (Refs & Annos)


Part E. Miscellaneous Provisions (Refs & Annos)


42 U.S.C.A. § 1395dd


§ 1395dd. Examination and treatment for emergency medical conditions and women in labor


Effective: December 27, 2020
Currentness


(a) Medical screening requirement


In the case of a hospital that has a hospital emergency department, if any individual (whether
or not eligible for benefits under this subchapter) comes to the emergency department and a
request is made on the individual's behalf for examination or treatment for a medical condition, the
hospital must provide for an appropriate medical screening examination within the capability of the
hospital's emergency department, including ancillary services routinely available to the emergency
department, to determine whether or not an emergency medical condition (within the meaning of
subsection (e)(1)) exists.


(b) Necessary stabilizing treatment for emergency medical conditions and labor


(1) In general


If any individual (whether or not eligible for benefits under this subchapter) comes to a hospital
and the hospital determines that the individual has an emergency medical condition, the hospital
must provide either--


(A) within the staff and facilities available at the hospital, for such further medical
examination and such treatment as may be required to stabilize the medical condition, or


(B) for transfer of the individual to another medical facility in accordance with subsection (c).
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(2) Refusal to consent to treatment


A hospital is deemed to meet the requirement of paragraph (1)(A) with respect to an individual
if the hospital offers the individual the further medical examination and treatment described in
that paragraph and informs the individual (or a person acting on the individual's behalf) of the
risks and benefits to the individual of such examination and treatment, but the individual (or a
person acting on the individual's behalf) refuses to consent to the examination and treatment. The
hospital shall take all reasonable steps to secure the individual's (or person's) written informed
consent to refuse such examination and treatment.


(3) Refusal to consent to transfer


A hospital is deemed to meet the requirement of paragraph (1) with respect to an individual
if the hospital offers to transfer the individual to another medical facility in accordance with
subsection (c) and informs the individual (or a person acting on the individual's behalf) of the
risks and benefits to the individual of such transfer, but the individual (or a person acting on
the individual's behalf) refuses to consent to the transfer. The hospital shall take all reasonable
steps to secure the individual's (or person's) written informed consent to refuse such transfer.


(c) Restricting transfers until individual stabilized


(1) Rule


If an individual at a hospital has an emergency medical condition which has not been stabilized
(within the meaning of subsection (e)(3)(B)), the hospital may not transfer the individual
unless--


(A)(i) the individual (or a legally responsible person acting on the individual's behalf) after
being informed of the hospital's obligations under this section and of the risk of transfer, in
writing requests transfer to another medical facility,


(ii) a physician (within the meaning of section 1395x(r)(1) of this title) has signed a
certification that 1  based upon the information available at the time of transfer, the medical
benefits reasonably expected from the provision of appropriate medical treatment at another
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medical facility outweigh the increased risks to the individual and, in the case of labor, to the
unborn child from effecting the transfer, or


(iii) if a physician is not physically present in the emergency department at the time
an individual is transferred, a qualified medical person (as defined by the Secretary in
regulations) has signed a certification described in clause (ii) after a physician (as defined in
section 1395x(r)(1) of this title), in consultation with the person, has made the determination
described in such clause, and subsequently countersigns the certification; and


(B) the transfer is an appropriate transfer (within the meaning of paragraph (2)) to that facility.


A certification described in clause (ii) or (iii) of subparagraph (A) shall include a summary
of the risks and benefits upon which the certification is based.


(2) Appropriate transfer


An appropriate transfer to a medical facility is a transfer--


(A) in which the transferring hospital provides the medical treatment within its capacity which
minimizes the risks to the individual's health and, in the case of a woman in labor, the health
of the unborn child;


(B) in which the receiving facility--


(i) has available space and qualified personnel for the treatment of the individual, and


(ii) has agreed to accept transfer of the individual and to provide appropriate medical
treatment;


(C) in which the transferring hospital sends to the receiving facility all medical records (or
copies thereof), related to the emergency condition for which the individual has presented,
available at the time of the transfer, including records related to the individual's emergency
medical condition, observations of signs or symptoms, preliminary diagnosis, treatment
provided, results of any tests and the informed written consent or certification (or copy
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thereof) provided under paragraph (1)(A), and the name and address of any on-call physician
(described in subsection (d)(1)(C)) who has refused or failed to appear within a reasonable
time to provide necessary stabilizing treatment;


(D) in which the transfer is effected through qualified personnel and transportation equipment,
as required including the use of necessary and medically appropriate life support measures
during the transfer; and


(E) which meets such other requirements as the Secretary may find necessary in the interest
of the health and safety of individuals transferred.


(d) Enforcement


(1) Civil money penalties


(A) A participating hospital that negligently violates a requirement of this section is subject to a
civil money penalty of not more than $50,000 (or not more than $25,000 in the case of a hospital
with less than 100 beds) for each such violation. The provisions of section 1320a-7a of this title
(other than subsections (a) and (b)) shall apply to a civil money penalty under this subparagraph
in the same manner as such provisions apply with respect to a penalty or proceeding under
section 1320a-7a(a) of this title.


(B) Subject to subparagraph (C), any physician who is responsible for the examination,
treatment, or transfer of an individual in a participating hospital, including a physician on-call
for the care of such an individual, and who negligently violates a requirement of this section,
including a physician who--


(i) signs a certification under subsection (c)(1)(A) that the medical benefits reasonably to be
expected from a transfer to another facility outweigh the risks associated with the transfer, if
the physician knew or should have known that the benefits did not outweigh the risks, or


(ii) misrepresents an individual's condition or other information, including a hospital's
obligations under this section,
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is subject to a civil money penalty of not more than $50,000 for each such violation and, if the
violation is gross and flagrant or is repeated, to exclusion from participation in this subchapter
and State health care programs. The provisions of section 1320a-7a of this title (other than the
first and second sentences of subsection (a) and subsection (b)) shall apply to a civil money
penalty and exclusion under this subparagraph in the same manner as such provisions apply
with respect to a penalty, exclusion, or proceeding under section 1320a-7a(a) of this title.


(C) If, after an initial examination, a physician determines that the individual requires the
services of a physician listed by the hospital on its list of on-call physicians (required to be
maintained under section 1395cc(a)(1)(I) of this title) and notifies the on-call physician and the
on-call physician fails or refuses to appear within a reasonable period of time, and the physician
orders the transfer of the individual because the physician determines that without the services
of the on-call physician the benefits of transfer outweigh the risks of transfer, the physician
authorizing the transfer shall not be subject to a penalty under subparagraph (B). However, the
previous sentence shall not apply to the hospital or to the on-call physician who failed or refused
to appear.


(2) Civil enforcement


(A) Personal harm


Any individual who suffers personal harm as a direct result of a participating hospital's
violation of a requirement of this section may, in a civil action against the participating
hospital, obtain those damages available for personal injury under the law of the State in
which the hospital is located, and such equitable relief as is appropriate.


(B) Financial loss to other medical facility


Any medical facility that suffers a financial loss as a direct result of a participating hospital's
violation of a requirement of this section may, in a civil action against the participating
hospital, obtain those damages available for financial loss, under the law of the State in which
the hospital is located, and such equitable relief as is appropriate.


(C) Limitations on actions



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1320A-7A&originatingDoc=N87DB71705B7C11EB9838CEF57C03E0E7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1320A-7A&originatingDoc=N87DB71705B7C11EB9838CEF57C03E0E7&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1395CC&originatingDoc=N87DB71705B7C11EB9838CEF57C03E0E7&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_ead90000725c2





§ 1395dd. Examination and treatment for emergency medical..., 42 USCA § 1395dd


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 6


No action may be brought under this paragraph more than two years after the date of the
violation with respect to which the action is brought.


(3) Consultation with quality improvement organizations


In considering allegations of violations of the requirements of this section in imposing sanctions
under paragraph (1) or in terminating a hospital's participation under this subchapter, the
Secretary shall request the appropriate quality improvement organization (with a contract under
part B of subchapter XI) to assess whether the individual involved had an emergency medical
condition which had not been stabilized, and provide a report on its findings. Except in the
case in which a delay would jeopardize the health or safety of individuals, the Secretary shall
request such a review before effecting a sanction under paragraph (1) and shall provide a period
of at least 60 days for such review. Except in the case in which a delay would jeopardize the
health or safety of individuals, the Secretary shall also request such a review before making a
compliance determination as part of the process of terminating a hospital's participation under
this subchapter for violations related to the appropriateness of a medical screening examination,
stabilizing treatment, or an appropriate transfer as required by this section, and shall provide
a period of 5 days for such review. The Secretary shall provide a copy of the organization's
report to the hospital or physician consistent with confidentiality requirements imposed on the
organization under such part B.


(4) Notice upon closing an investigation


The Secretary shall establish a procedure to notify hospitals and physicians when an
investigation under this section is closed.


(e) Definitions


In this section:


(1) The term “emergency medical condition” means--


(A) a medical condition manifesting itself by acute symptoms of sufficient severity (including
severe pain) such that the absence of immediate medical attention could reasonably be
expected to result in--
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(i) placing the health of the individual (or, with respect to a pregnant woman, the health of
the woman or her unborn child) in serious jeopardy,


(ii) serious impairment to bodily functions, or


(iii) serious dysfunction of any bodily organ or part; or


(B) with respect to a pregnant woman who is having contractions--


(i) that there is inadequate time to effect a safe transfer to another hospital before delivery,
or


(ii) that transfer may pose a threat to the health or safety of the woman or the unborn child.


(2) The term “participating hospital” means a hospital that has entered into a provider agreement
under section 1395cc of this title.


(3)(A) The term “to stabilize” means, with respect to an emergency medical condition described
in paragraph (1)(A), to provide such medical treatment of the condition as may be necessary
to assure, within reasonable medical probability, that no material deterioration of the condition
is likely to result from or occur during the transfer of the individual from a facility, or, with
respect to an emergency medical condition described in paragraph (1)(B), to deliver (including
the placenta).


(B) The term “stabilized” means, with respect to an emergency medical condition described
in paragraph (1)(A), that no material deterioration of the condition is likely, within reasonable
medical probability, to result from or occur during the transfer of the individual from a facility,
or, with respect to an emergency medical condition described in paragraph (1)(B), that the
woman has delivered (including the placenta).


(4) The term “transfer” means the movement (including the discharge) of an individual outside
a hospital's facilities at the direction of any person employed by (or affiliated or associated,
directly or indirectly, with) the hospital, but does not include such a movement of an individual
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who (A) has been declared dead, or (B) leaves the facility without the permission of any such
person.


(5) The term “hospital” includes a critical access hospital (as defined in section 1395x(mm)(1)
of this title) and a rural emergency hospital (as defined in section 1395x(kkk)(2) of this title).


(f) Preemption


The provisions of this section do not preempt any State or local law requirement, except to the
extent that the requirement directly conflicts with a requirement of this section.


(g) Nondiscrimination


A participating hospital that has specialized capabilities or facilities (such as burn units, shock-
trauma units, neonatal intensive care units, or (with respect to rural areas) regional referral centers
as identified by the Secretary in regulation) shall not refuse to accept an appropriate transfer of an
individual who requires such specialized capabilities or facilities if the hospital has the capacity
to treat the individual.


(h) No delay in examination or treatment


A participating hospital may not delay provision of an appropriate medical screening examination
required under subsection (a) or further medical examination and treatment required under
subsection (b) in order to inquire about the individual's method of payment or insurance status.


(i) Whistleblower protections


A participating hospital may not penalize or take adverse action against a qualified medical
person described in subsection (c)(1)(A)(iii) or a physician because the person or physician refuses
to authorize the transfer of an individual with an emergency medical condition that has not
been stabilized or against any hospital employee because the employee reports a violation of a
requirement of this section.


CREDIT(S)
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(Aug. 14, 1935, c. 531, Title XVIII, § 1867, as added Pub.L. 99-272, Title IX, § 9121(b), Apr.
7, 1986, 100 Stat. 164; amended Pub.L. 99-509, Title IX, § 9307(c)(4), Oct. 21, 1986, 100 Stat.
1996; Pub.L. 99-514, Title XVIII, § 1895(b)(4), Oct. 22, 1986, 100 Stat. 2933; Pub.L. 100-203,
Title IV, § 4009(a)(1), formerly § 4009(a)(1), (2), Dec. 22, 1987, 101 Stat. 1330-56, 1330-57;
renumbered and amended Pub.L. 100-360, Title IV, § 411(b)(8)(A)(i), July 1, 1988, 102 Stat. 772;
Pub.L. 100-485, Title VI, § 608(d)(18)(E), Oct. 13, 1988, 102 Stat. 2419; Pub.L. 101-239, Title VI,
§§ 6003(g)(3)(D)(xiv), 6211(a) to (h), Dec. 19, 1989, 103 Stat. 2154, 2245; Pub.L. 101-508, Title
IV, §§ 4008(b)(1) to (3)(A), 4207(a)(1)(A), (2), (3), (k)(3), formerly 4027(a)(1)(A), (2), (3), (k)(3),
Nov. 5, 1990, 104 Stat. 1388-44, 1388-117, 1388-124; renumbered and amended Pub.L. 103-432,
Title I, § 160(d)(4), (5)(A), Oct. 31, 1994, 108 Stat. 4444; Pub.L. 105-33, Title IV, § 4201(c)(1),
Aug. 5, 1997, 111 Stat. 373; Pub.L. 108-173, Title VII, § 736(a)(14), Title IX, § 944(b), (c)(1),
Dec. 8, 2003, 117 Stat. 2355, 2423; Pub.L. 112-40, Title II, § 261(a)(3)(A), (E), Oct. 21, 2011, 125
Stat. 423; Pub.L. 116-260, Div. CC, Title I, § 125(b)(2)(B), Dec. 27, 2020, 134 Stat. 2966.)


Footnotes


1 So in original. Probably should be followed by a comma.


42 U.S.C.A. § 1395dd, 42 USCA § 1395dd
Current through P.L. 117-129. Some statute sections may be more current, see credits for details.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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5 Witkin, Summary 11th Torts § 346 (2022)


Witkin  | May 2022 Update


Summary of California Law, Eleventh Edition
B. E. Witkin and Publisher’s Editorial Staff


Chapter IX. Torts


III. Governmental Liability


B. Public Entities.


9. [§ 346] Tax Collection or Administration.


Correlation Table  | Tables and Index
Neither a public entity nor a public employee is liable for an injury caused by either of the following:


(1) “Instituting any judicial or administrative proceeding or action for or incidental to the assessment or collection of a
tax.” (Govt.C. 860.2(a).)


(2) “An act or omission in the interpretation or application of any law relating to a tax.” (Govt.C. 860.2(b).)


(3) The term “tax” is defined to include “a tax, assessment, fee, or charge.” (Govt.C. 860.)


In Dinuba v. Tulare (2007) 41 C.4th 859, 62 C.R.3d 614, 161 P.3d 1168, a county was statutorily required to collect property
taxes on behalf of local taxing entities, including a city redevelopment agency, and then allocate and distribute the revenue to
these entities. The county improperly computed the portion of tax revenue to which the agency was entitled, and the agency
sued to recover the misallocated revenue. Held, Govt.C. 860.2 did not bar recovery.


(a) Wrong complained of is not “injury” within Government Claims Act. Govt.C. 860.2 is expressly directed to limiting
governmental liability for an “injury,” which is defined in Govt.C. 810.8 (supra, § 264) as “death, injury to a person, damage
to or loss of property, or any other injury that a person may suffer to his person, reputation, character, feelings or estate, of
such nature that it would be actionable if inflicted by a private person.” The county's failure to comply with its statutory duty to
correctly allocate and distribute tax revenue to other public entities does not constitute an “injury” within the narrow meaning
of Govt.C. 810.8 and 860.2. The wrong complained of here is one that by its very nature could not exist in an action between
private persons. (41 C.4th 867.)


(b) Money damages are not sought. Also, the immunity provisions of the Government Claims Act are only concerned with
shielding public entities from having to pay money damages for torts. Govt.C. 814 (supra, § 262) provides that liability based
on contract or the right to obtain relief other than money damages is not affected by the Act. The agency does not seek damages;
it seeks only to compel the county to perform its statutory duty. While compliance with the duty may result in the payment of
money, that is distinct from seeking damages. (41 C.4th 867.)


The Comment to Govt.C. 860, suggests that the immunity conferred by Govt.C. 860.2 is applicable only to discretionary acts.
The court in Mitchell v. Franchise Tax Bd. (1986) 183 C.A.3d 1133, 228 C.R. 750, disagreed: “The language of section 860.2
is clear and unambiguous. It makes no distinction between discretionary and ministerial acts.” The court, therefore, declined to
interpret the statute to apply only to discretionary acts. (183 C.A.3d 1137.)
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Several other decisions deal with the scope of the immunity. (See Rickley v. Los Angeles (2004) 114 C.A.4th 1002, 1016, 8
C.R.3d 406 [county's alleged practice of recording liens and reporting them to credit agency when no taxes or penalties were


owed fell squarely within Govt.C. 860.2 immunity]; Bates v. Franchise Tax Bd. (2004) 124 C.A.4th 367, 381, 21 C.R.3d
285 [immunity conferred by Govt.C. 860.2 does not apply to violations of Information Practices Act (C.C. 1798 et seq., infra, §
775), which expressly provides for governmental liability]; C.E.B., 2 Government Tort Liability Practice 4th, § 11.122 et seq.;
on immunities and defenses of public employees generally, see infra, § 414.)


Westlaw. © 2022 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government
Works.
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Aubry v. Tri-City Hospital Dist., 2 Cal.4th 962 (1992)
831 P.2d 317, 9 Cal.Rptr.2d 92, 126 Lab.Cas. P 57,559
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2 Cal.4th 962, 831 P.2d 317, 9 Cal.Rptr.2d 92, 126 Lab.Cas. P 57,559
Supreme Court of California


LLOYD W. AUBRY, JR., as Labor Commissioner, etc., Cross-complainant and Appellant,
v.


TRI-CITY HOSPITAL DISTRICT, Cross-defendant and Respondent.


No. S011123.
Jun 25, 1992.


SUMMARY


A contractor brought a declaratory and injunctive relief action against the Division of Labor
Standard Enforcement (DLSE) seeking a determination that the “prevailing wage law” (Lab. Code,
§ 1720 et seq.) did not apply to a new hospital facility being constructed by the contractor for
a third party who would sell it to the public hospital district on completion. After the trial court
granted summary judgment for the contractor, the DLSE filed a cross-complaint against the district
alleging it failed to discharge its mandatory duties (Gov. Code, § 815.6) as the awarding body by
not complying with the prevailing wage law. The trial court sustained the district's demurrer to
the cross-complaint without leave to amend and dismissed. (Superior Court of San Diego County,
No. 579903, Jack R. Levitt, Judge.) The Court of Appeal, Fourth Dist., Div. One, No. D008710,
affirmed.


The Supreme Court affirmed the judgment of the Court of Appeal to the extent that it concluded
that the DLSE had not stated a cause of action under Gov. Code, § 815.6, and remanded to the
Court of Appeal, which was ordered to direct the trial court to grant the DLSE leave to amend its
complaint to allege a cause of action on a third party beneficiary theory. The court held that the
injury alleged was not included within the Tort Claims Act's definition of injury (Gov. Code, §
810.8) as one of such nature that it would be actionable if inflicted by a private person. The injury
was one which by its very nature could not exist in an action between private persons, the court
held, and Gov. Code, § 815.6, was not intended to impose liability for the failure of an awarding
body to ensure that contractors paid their workers prevailing wages on a public works project. For
the same reasons, the DLSE could not state a claim for statutory penalties (Lab. Code, § 1775) for
failure to pay the prevailing wage. (Opinion by Panelli, J., with Lucas, C. J., Arabian, Baxter and
George, JJ., concurring. Separate dissenting opinion by Kennard, J., with Mosk, J., concurring.)
*963


HEADNOTES
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Classified to California Digest of Official Reports


(1)
Appellate Review § 37--Presenting and Preserving Questions in Trial Court--Pleading--Demurrer.
Plaintiff waived its right to appeal any error in the sustaining of a demurrer to its complaint, where
it chose to amend the complaint rather than to appeal the trial court's order.


(2)
Appellate Review § 128--Scope of Review--Rulings on Demurrers.
On an appeal from a judgment dismissing an action after the sustaining of a demurrer without
leave to amend, the reviewing court gives the complaint a reasonable interpretation and treats the
demurrer as admitting all material facts properly pleaded. The court does not, however, assume
the truth of contentions, deductions or conclusions of law. The judgment must be affirmed if any
one of the several grounds of demurrer is well taken. However, it is error for a trial court to sustain
a demurrer when the plaintiff has stated a cause of action under any possible legal theory. And it
is an abuse of discretion to sustain a demurrer without leave to amend if the plaintiff shows there
is a reasonable possibility any defect identified by the defendant can be cured by amendment.


(3a, 3b)
Public Works and Contracts § 9--Contracts--Payment--Prevailing Wage--Tort
Liability:Government Tort Liability § 3--Grounds for Relief--Failure to Pay Prevailing Wage--
Public Works and Contracts--Nature of Injury.
In an underlying action by a contractor against the Division of Labor Standards Enforcement
(DLSE) seeking a determination that the “prevailing wage law” (Lab. Code, § 1720 et seq.) did not
apply to a new hospital being constructed for a third party who would sell it to the public hospital
district on completion, the trial court properly sustained a demurrer to the DLSE's cross-complaint
against the hospital district alleging it failed to discharge its mandatory duties (Gov. Code, § 815.6)
by not complying with the prevailing wage law. The injury alleged was not included within the
Tort Claims Act's definition of injury (Gov. Code, § 810.8) as one of such nature that it would
be actionable if inflicted by a private person. The injury was one which by its very nature could
not exist in an action between private persons. Gov. Code, § 815.6, was not intended to impose
liability for the failure of an awarding body to ensure that contractors paid their workers prevailing
wages on a public works project. For the same reasons, the DLSE could not state a claim for *964
statutory penalties (Lab. Code, § 1775) for failure to pay the prevailing wage.


[See Cal.Jur.3d, Public Works and Contracts, § 7; 5 Witkin, Summary of Cal. Law (9th ed. 1987)
Torts, §§ 129-131.]
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(4)
Government Tort Liability § 2--As Governed by Statute.
The Tort Claims Act is a comprehensive statutory scheme that sets forth the liabilities and
immunities of public entities and public employees for torts; it was not intended to redress injuries
to contractual interests (Gov. Code, § 814).


(5)
Appellate Review § 37--Presenting and Preserving Questions in Trial Court--Pleading--
Demurrer--Denial of Leave to Amend.
Great liberality should be exercised in permitting a plaintiff to amend a complaint, and it ordinarily
constitutes an abuse of discretion to sustain a demurrer without leave to amend if there is a
reasonable possibility that the defect can be cured by amendment. This abuse of discretion is
reviewable on appeal even in the absence of a request for leave to amend, and even if the plaintiff
does not claim on appeal that the trial court abused its discretion in sustaining a demurrer without
leave to amend.


COUNSEL
Thomas H. Cadell, Jr., for Cross-complainant and Appellant.
Allen, Matkins, Leck, Gamble & Mallory and Dwight L. Armstrong for Cross-defendant and
Respondent.


PANELLI, J.


We granted review to decide whether Government Code section 815.6 provides a cause of action
against a public entity that fails to comply with its obligations under the prevailing wage law. (Lab.
Code, § 1720 et seq.) We conclude that the Court of Appeal was correct in holding that Government
Code section 815.6 does not provide a cause of action in these circumstances. However, we also
conclude that the Division of Labor Standards Enforcement (the DLSE) should be granted leave
to amend its complaint to attempt to allege a cause of action under an alternative theory. *965


Facts
Tri-City Hospital District (the District), a public entity whose principal office is located in
Oceanside, California, decided to greatly expand its existing hospital facility. In June 1983, the
District entered into an “Installment Sale Agreement” with Imperial Municipal Services Group
(Imperial), a private corporation, under which Imperial would “sell” the finished addition to the
District. Under the agreement, the District was to be Imperial's “agent” for purposes of procuring a
general contractor and overseeing construction. The agreement further provided that the District,
as Imperial's agent, would assure that the general contractor paid its employees the prevailing
wage, as required on public works projects by Labor Code section 1770 et seq. Imperial, through
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the District as its agent, then entered into a contract with Lusardi Construction Company (Lusardi)
as general contractor on the project. The contract with Lusardi did not refer to the project as a
public work, nor did it include a provision requiring Lusardi to pay prevailing wage rates.


More than two years later, when substantial portions of the project had been completed, the
DLSE, a part of the Department of Industrial Relations, commenced an investigation into possible
violations of the public works laws. After the Director of the Department of Industrial Relations
(the Director) determined that the project was a public work, the DLSE ordered Lusardi to comply
with the prevailing wage requirements and to submit certified payroll records. When Lusardi failed
to do so, the DLSE notified the District to withhold funds due Lusardi.


Lusardi filed suit for declaratory and injunctive relief against the Director and the DLSE in
November 1986 in the Orange County Superior Court. The DLSE cross-complained 1  against
the District, seeking declaratory relief and damages for violation of the prevailing wage law. In
the main action, the trial court granted Lusardi's motion for summary judgment enjoining the
DLSE from enforcing the public works law against it, its subcontractors, or the District. The Court
of Appeal affirmed, and we granted review. In the separate opinion in the main action, Lusardi
Construction Co. v. Aubry (1992) 1 Cal.4th 976 [4 Cal.Rptr.2d 837, 824 P.2d 643], this court held
that when a public entity and a private contractor enter into an arrangement that is in substance
a contract for a public work under the Labor Code but fails to provide for the payment of the
prevailing wage for public works, the Director may seek statutory remedies for underpayment of
the prevailing wage against the contractor. *966


1 Technically, the cross-complainant is Lloyd W. Aubry, Jr., as Labor Commissioner etc. For
the purpose of clarity, the cross-complainant is referred to as “the DLSE” throughout.


In the action on the cross-complaint that continued in the trial court, the DLSE alleged that the
District, to reduce its construction costs, engaged in activities that “were part of an overall scheme”
to “circumvent the public works laws.” The DLSE sought damages consisting of the prevailing
wage differential and statutory penalties. The DLSE's first amended cross-complaint attempted to
state a cause of action against the District for violation of its duties under the Labor Code. The
trial court sustained the District's demurrer to this cross-complaint on the ground that the Labor
Code does not authorize an action for damages or penalties against an alleged public awarding
body; the trial court also granted the DLSE leave to amend to attempt to state a cause of action
under Government Code section 815.6. (1)(See fn. 2.) The DLSE amended its complaint, 2  and
the District demurred to the second amended cross-complaint on the grounds that Government
Code section 815.6 does not provide a cause of action against an awarding body under these
circumstances, that the District was immune from liability under Government Code section 818.8,
and that the DLSE's cross-complaint was time-barred by the statute of limitations. The trial court
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sustained the District's demurrer to the DLSE's second amended cross-complaint without leave to
amend, dismissed the cross-action, and entered judgment for the District. 3


2 We have no occasion in this case to decide whether the trial court was correct in sustaining
the District's demurrer to the DLSE's first amended cross-complaint. Rather than appealing
the trial court's order, the DLSE chose to amend its complaint. By doing so, it waived its right
to appeal any error in the sustaining of the first demurrer. (See Sheehy v. Roman Catholic
Archbishop (1942) 49 Cal.App.2d 537, 540-541 [122 P.2d 60].) Accordingly, the question of
whether the Labor Code provides a cause of action against an awarding body for prevailing
wages and penalties is not before us.


3 The trial court stated in its order that the demurrer was sustained because the action was time
barred and “[f]or the reasons set forth in Cross-Defendant's points and authorities.”


On the DLSE's appeal, the Court of Appeal affirmed, holding that the DLSE could not state a
claim against the District for failing to discharge its mandatory duties as an awarding body because
Imperial, and not the District, was the awarding body. The Court of Appeal additionally held that
Government Code section 815.6 does not serve to make an awarding body liable for any shortfall
in wages where it fails to comply with its obligations under the prevailing wage law, and that in
any event the action against the District was in major part barred under the statute of limitations
of Labor Code section 1775.


Discussion


1. Standard of Review
(2) On appeal from a judgment dismissing an action after sustaining a demurrer without leave to
amend, the standard of review is well settled. The *967  reviewing court gives the complaint a
reasonable interpretation, and treats the demurrer as admitting all material facts properly pleaded.
(Blank v. Kirwan (1985) 39 Cal.3d 311, 318 [216 Cal.Rptr. 718, 703 P.2d 58]; Buckaloo v. Johnson
(1975) 14 Cal.3d 815, 828 [122 Cal.Rptr. 745, 537 P.2d 865].) The court does not, however, assume
the truth of contentions, deductions or conclusions of law. (Moore v. Regents of University of
California (1990) 51 Cal.3d 120, 125 [271 Cal.Rptr. 146, 793 P.2d 479].) The judgment must be
affirmed “if any one of the several grounds of demurrer is well taken. [Citations.]” (Longshore
v. County of Ventura (1979) 25 Cal.3d 14, 21 [157 Cal.Rptr. 706, 598 P.2d 866].) However, it is
error for a trial court to sustain a demurrer when the plaintiff has stated a cause of action under
any possible legal theory. (Barquis v. Merchants Collection Assn. (1972) 7 Cal.3d 94, 103 [101
Cal.Rptr. 745, 496 P.2d 817].) And it is an abuse of discretion to sustain a demurrer without leave to
amend if the plaintiff shows there is a reasonable possibility any defect identified by the defendant
can be cured by amendment. (Blank v. Kirwan, supra, 39 Cal.3d at p. 318.)
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2. The Awarding Body's Duties Under the Labor Code
The public works laws (Lab. Code, § 1720 et seq.) impose a variety of responsibilities on public
entities awarding contracts for public works. Among its duties, an awarding body must obtain
from the Director the prevailing wage rate in the locality for each craft, classification or type of
worker needed to carry out the contract (Lab. Code, § 1773); it must then either specify in the
call for bids, the bid specifications and in the contract itself what the prevailing wages are, or it
must state that those rates are available at the public entity's office. (Lab. Code, § 1773.2.) The
awarding body is also required to cause to be inserted into the contract stipulations that, in the
event that the contractor fails to pay the prevailing wages, the contractor is liable for penalties
and for the shortfall in wages. (Lab. Code, § 1775.) Additionally, the awarding body is required
to “take cognizance of violations” in the execution of the contract (Lab. Code, § 1726) and is
expected to assist the DLSE if necessary in court actions to recover unpaid wages and penalties,
either where there is insufficient money due the contractor to cover the full amount, or where the
awarding body does not owe money directly to the contractor. (Lab. Code, § 1775.) Thus, the
awarding body has a variety of responsibilities designed to help ensure that workers are paid the
prevailing wages on public works.


3. Government Code Section 815.6
(3a) The DLSE contends that it has properly alleged a cause of action against the District under
Government Code section 815.6. This statute *968  provides: “Where a public entity is under a
mandatory duty imposed by an enactment that is designed to protect against the risk of a particular
kind of injury, the public entity is liable for an injury of that kind proximately caused by its failure
to discharge the duty unless the public entity establishes that it exercised reasonable diligence to
discharge the duty.”


Applying the standard of review set forth above, we assume for purposes of this discussion that
the “Expansion Project” was a public work. Although technically Imperial rather than the District
awarded the contract to Lusardi, the DLSE alleges that there was an alter ego relationship between
the District and Imperial that served to make the District the awarding body for purposes of the
obligations imposed by the prevailing wage law. It alleges that the District as awarding body failed
to carry out its mandatory duties under the Labor Code, and that as a result the workers on the
project were damaged. However, in our view, even if the DLSE has adequately alleged that the
District is the awarding body, Government Code section 815.6 does not authorize an action against
an awarding body that fails to comply with its responsibilities under the prevailing wage laws.
Such a result would stretch liability under section 815.6 beyond what the Legislature intended.


Government Code section 815.6 is a part of the Tort Claims Act. The injury alleged in this case,
however, is not of the type protected by this act. For purposes of the Tort Claims Act, injury is
defined as “death, injury to a person, damage to or loss of property, or any other injury that a person
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may suffer to his person, reputation, character, feelings or estate, of such nature that it would be
actionable if inflicted by a private person.” (Gov. Code, § 810.8, italics added.) The California
Law Revision Commission Comment on this definition states that “[t]he purpose of the definition
is to make clear that public entities and public employees may be held liable only for injuries to the
kind of interests that have been protected by the courts in actions between private persons.” (Cal.
Law Revision Com. com., Deering's Ann. Gov. Code, § 810.8 (1982 ed.) p. 125; italics added.)
Here, the DLSE alleges that as a result of the District's failure to perform its mandatory duties, the
workers were paid less than the prevailing wage while engaged on a public work. This injury is
one which by its very nature could not exist in an action between private persons; if the defendant
awarding body were not a public entity, there would be no injury. As a result, the injury alleged in
this case is not included within the Tort Claims Act's definition of injury. Accordingly, the District
is not subject to liability under Government Code section 815.6 for any failure to carry out its
responsibilities under the Labor Code's prevailing wage provisions.


In defining “injury” as it did, the Legislature set limits on the injuries for which public bodies
are liable. The DLSE has not been able to direct us to *969  any authority establishing liability
under the Tort Claims Act for an injury of this nature. In response to the District's argument that
Government Code section 815.6 only applies to actions for negligent conduct, 4  the DLSE points
out that Government Code section 815.6 has been used to hold public entities liable for intentional
violation of a mandatory duty. However, neither of the cases cited by the DLSE persuades us
that section 815.6 should be extended to apply to the present situation. In Sullivan v. County of
Los Angeles (1974) 12 Cal.3d 710 [117 Cal.Rptr. 241, 527 P.2d 865], a sheriff falsely imprisoned
the plaintiff. In Ramos v. County of Madera (1971) 4 Cal.3d 685 [94 Cal.Rptr. 421, 484 P.2d
93], two children became physically ill after working in the fields when the defendant county's
welfare department employees coerced several children to harvest grapes for private employers in
violation of the child welfare laws. (4)(See fn. 5.) Thus, both cases relied on by the DLSE involve
tort actions for personal injury “of such nature that it would be actionable if inflicted by a private
person.” (See Gov. Code, § 810.8.) 5  ( 3b) It would be an unwarranted extension of the law to
hold that Government Code section 815.6 was intended to impose liability for the failure of an
awarding body to ensure that contractors paid their workers prevailing wages on a public works
project. This is an injury that could not exist in an action between private persons, and so it is
outside the scope of the Tort Claims Act. 6  *970


4 The California Law Revision Commission Comment following this statute states, “This
section declares the familiar rule, applicable to both public entities and private persons,
that failure to comply with applicable statutory or regulatory standards is negligence unless
reasonable diligence has been exercised in an effort to comply with those standards.” (Cal.
Law Revision Com. com., Deering's Ann. Gov. Code, supra, § 815.6, p. 157.)
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5 Contrary to the dissent's bald assertion that a worker may proceed directly against a
contractor who has not agreed to pay the statutory prevailing wages, this court has not yet
had the opportunity to decide that issue. Lusardi Construction Co. v. Aubry, supra, 1 Cal.4th
976, established that the DLSE can proceed against the contractor under Labor Code section
1775 for prevailing wages even where the contractor has not agreed to pay those wages. We
did not address whether the workers have a right of action against the contractor.
However, even if such an action is available, it does not bring the present action within
the scope of the Tort Claims Act. Any action by a worker against a contractor for wages
must necessarily be based on the worker's contractual relationship with the contractor, for
absent an express or implied contractual relationship with the worker, the contractor has no
duty to pay that worker any wages, let alone statutory prevailing wages. Thus, a worker's
action against an employer for unpaid statutorily required wages sounds in contract. (See
Longshore v. County of Ventura, supra, 25 Cal.3d at pp. 22-23 and cases cited therein.) As we
recently stated in a unanimous decision, “[t]he Tort Claims Act is a comprehensive statutory
scheme that sets forth the liabilities and immunities of public entities and public employees
for torts.” (Kizer v. County of San Mateo (1991) 53 Cal.3d 139, 145 [279 Cal.Rptr. 318, 806
P.2d 1353], italics in original.) The Tort Claims Act was not intended to address injuries to
contractual interests. (See Gov. Code, § 814.)


6 The Court of Appeal stated as an additional reason for rejecting the DLSE's claims that the
Tort Claims Act's definition of injury does not include injury to rights created by statute
where those rights are of the type that did not exist at common law. However we have no
reason, in this case, to decide that question.


The DLSE asserts that Government Code section 815.6 authorizes it to seek recovery from the
District not only of the shortfall in wages, but also of the statutory penalties that a contractor would
be required to pay under Labor Code section 1775. At the time the present action was instituted, this
section provided in part that “[t]he contractor shall, as a penalty to the state or political subdivision
on whose behalf the contract is made or awarded, forfeit twenty-five dollars ($25) for each calendar
day, or portion thereof, for each workman paid less than the prevailing rates ....” (Stats. 1978, ch.
1249, § 2, p. 4061.)


For the same reasons as those given above, the DLSE's claim against the District for these penalties
must fail. The recovery of statutory penalties by a state agency for failure to pay the prevailing
wage on a public work does not fall within the ambit of the types of interests that are protected
in actions between private persons, and therefore is not an injury for purposes of the Tort Claims
Act. (See Gov. Code, § 810.8, and Cal. Law Revision Com. com., Deering's Ann. Gov. Code, §
810.8, supra, p. 125.) As was the case with the claim for the shortfall in wages, the claim for the
penalties is predicated on the involvement of a public entity in the transaction; if the defendant
awarding body were not a public entity, no liability for the penalties would ever arise. Furthermore,
the DLSE is pursuing damages for injuries caused to the workers; because Labor Code section
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1775 does not provide for the penalties to be paid to the workers, the workers would not be able
to recover those penalties. It follows that the DLSE cannot recover them when it brings a cause
of action for injury to the workers. Therefore, Government Code section 815.6 does not provide a
cause of action against an awarding body for the recovery of the penalties authorized under Labor
Code section 1775. 7


7 Because we conclude that Government Code section 815.6 does not provide a cause of action
for either the shortfall in wages or the penalties, we need not consider whether the DLSE's
action was barred in large part by the statute of limitations, which formed an alternate basis
for the Court of Appeal's decision and for the trial court's ruling on the demurrer. Nor do we
need to reach the question of whether either public entity's immunity from punitive damages
(Gov. Code, § 818) or immunity for an employee's misrepresentation (Gov. Code, § 818.8)
protects the District from liability in this case.


4. Leave to Amend Complaint
The trial court sustained the District's demurrer to the DLSE's second amended cross-complaint
without leave to amend. (5) “Where the complaint is defective, ‘[i]n the furtherance of justice great
liberality should be exercised in permitting a plaintiff to amend his complaint, and it ordinarily
*971  constitutes an abuse of discretion to sustain a demurrer without leave to amend if there is a
reasonable possibility that the defect can be cured by amendment. [Citations.]’ ” (Scott v. City of
Indian Wells (1972) 6 Cal.3d 541, 549 [99 Cal.Rptr. 745, 492 P.2d 1137]; see Code Civ. Proc., §
472c.) This abuse of discretion is reviewable on appeal “even in the absence of a request for leave
to amend” (Scott, supra, 6 Cal.3d at p. 550, citing Code Civ. Proc., § 472c), and even if the plaintiff
does not claim on appeal that the trial court abused its discretion in sustaining a demurrer without
leave to amend. (Baldwin v. Marina City Properties, Inc. (1978) 79 Cal.App.3d 393, 413-414 [145
Cal.Rptr. 406].)


Although the DLSE had the opportunity to amend the first amended cross-complaint, this leave
to amend was granted for the sole purpose of permitting the DLSE to attempt to state a cause of
action under Government Code section 815.6. It does not appear from these facts that the DLSE
had a fair opportunity to amend its complaint to state a cause of action under any other legal theory.
(See Larwin-Southern California, Inc. v. JGB Investment Co. (1979) 101 Cal.App.3d 626, 635
[162 Cal.Rptr. 52]; Barquis v. Merchants Collection Assn., supra, 7 Cal.3d at p. 103.)


The contract between the District and Imperial included a provision that the District, as Imperial's
agent, would cause contractors to pay prevailing wages. From this language, it may be possible
to allege that the workers on the construction project were thus third party beneficiaries of the
contract between the District and Imperial. Accordingly, at our request, the parties have submitted
supplemental briefs addressing whether the DLSE should be granted leave to amend its complaint
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to permit it to allege a cause of action on the theory that the workers were third party beneficiaries
of this agreement.


We conclude that the DLSE should be granted leave to amend its complaint to allege a cause of
action on a third party beneficiary theory. Because the DLSE has not yet attempted to plead this
cause of action, and since the trial court has not ruled on its merits, we believe that any discussion of
the viability of such a claim would constitute an advisory opinion. Accordingly, we do not decide
here, nor do we express any opinion concerning, whether the DLSE will be successful on any
amended complaint which states such a cause of action. Instead, the matter should be remanded
to give the DLSE the opportunity to attempt to do so. 8  *972


8 We note that in Lusardi Construction Co. v. Aubry, supra, 1 Cal.4th 976, this court held that
the DLSE may proceed against Lusardi under the prevailing wage law to recover the unpaid
wages. Obviously, if this case goes forward, the DLSE may not recover for the same injury
twice. (See Witt v. Jackson (1961) 57 Cal.2d 57, 73 [17 Cal.Rptr. 369, 366 P.2d 641].) In
such a case, the trial court may consider staying proceedings in one action while the other
action is proceeding.


Disposition
The judgment of the Court of Appeal is affirmed to the extent that it concludes that the DLSE
has not stated a cause of action under Government Code section 815.6. The cause is remanded
to the Court of Appeal, which shall direct the superior court to grant the DLSE leave to amend
its complaint.


Lucas, C. J., Arabian, J., Baxter, J., and George, J., concurred.


KENNARD, J.
I dissent.


In this case the Division of Labor Standards Enforcement (the DLSE) has sued a public entity
under the Tort Claims Act on behalf of workers who were injured when the public entity failed to
perform its mandatory duties to enforce the prevailing wage law (Lab. Code, § 1720 et seq.) on a
public works contract performed by a private contractor. The majority holds that the DLSE cannot
recover unpaid wages on behalf of the workers because the injury here is not an injury to “the
kind of interest[] ... protected by the courts in actions between private persons.” But the majority's
assumption that an injury to an employee's interest in receiving unpaid wages is not an injury to
an interest protected in actions between private persons is transparently false.
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A worker who is paid less than the prevailing wage by a private contractor on a public works
project has the right to prosecute a claim against that contractor for the unpaid wages due under
law. The worker can proceed against the contractor in an action to which no public entity need be a
party—an “action between private persons.” The injury when a worker brings an action against a
contractor for prevailing wages is identical to the injury when, as here, the DLSE, as the assignee
of the worker, brings an action against the public entity for its failure to meet its mandatory duty
to enforce the prevailing wage.


Apparently disturbed by the prospect that the public entity in this case may be liable for failing to
comply with the prevailing wage law it is charged with enforcing, the majority grants it an escape
from liability under the Tort Claims Act on the flimsiest of legal pretexts.


I


As we have recently noted in the companion to this case, Lusardi Construction Co. v. Aubry
(1992) 1 Cal.4th 976, 981 [4 Cal.Rptr.2d 837, 824 P.2d *973  643] (Lusardi), the prevailing
wage law governs wages and other conditions of employment on public works, which includes
any construction work “done under contract and paid for in whole or in part out of public
funds ....” (Lab. Code, § 1720, subd. (a).) All workers employed on public works costing more
than $1,000 must be paid not less than the general prevailing wage determined by the Director
of the Department of Industrial Relations. (Lab. Code, §§ 1770, 1771 & 1774.) The public entity
awarding a public works contract, “or otherwise undertaking any public work,” is required to
obtain the prevailing wage rate from the Director and to provide notice of the rates in its call for
bids, bid specifications, and contract, either by reciting the rates themselves or by specifying that
the rates are on file in its office. (Lab. Code, §§ 1773, 1773.2.)


The prevailing wage law also requires the public entity to “take cognizance of violations [of the
prevailing wage law] committed in the course of the execution of the contract,” withhold amounts
due as a result of underpayments of the prevailing wage from payments to the contractor, notify
the DLSE of violations of the prevailing wage law, and assist the DLSE in court actions to recover
the prevailing wage from contractors who have failed to pay the amounts due under the law. (Lab.
Code, §§ 1726, 1727 & 1775.)


In this case, Tri-City Hospital District (the District), a public entity, in order to expand its hospital
facilities entered into a written agreement with Imperial Municipal Services Group, Inc. (Imperial)
under which Imperial would “sell” the completed construction project to the District. Imperial
then appointed the District as its “agent” for all purposes on the construction project. The District,
purportedly acting as agent for Imperial, then hired a private contractor, Lusardi Construction Co.,
to construct the project, without entering into the statutorily required stipulations that the contractor
pay its employees the prevailing wage rates. (See Lusardi, supra, 1 Cal.4th at pp. 981-982.)
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When this arrangement came to the attention of the DLSE, it filed an action against the District
to recover the prevailing wages that were not paid as a result of the District's failure to comply
with its obligations under the prevailing wage law. 1  Although the Labor Code authorizes actions
by the DLSE on behalf of workers to collect wages (Lab. Code, § 98.3), it does not expressly
establish a cause of action by the DLSE against an awarding body. Thus, in its second amended
cross-complaint the DLSE sought to state a *974  cause of action against the District for breach
of a mandatory duty under Government Code section 815.6, a part of the Tort Claims Act. 2


1 Nominally, the cross-complainant in this action is Lloyd W. Aubry, Jr., chief of the DLSE and
Labor Commissioner. For convenience, the cross-complainant is referred to as “the DLSE”
in this opinion.


2 Government Code section 815.6 provides: “Where a public entity is under a mandatory duty
imposed by an enactment that is designed to protect against the risk of a particular kind of
injury, the public entity is liable for an injury of that kind proximately caused by its failure to
discharge the duty unless the public entity establishes that it exercised reasonable diligence
to discharge the duty.”


II


The majority holds that the District is not liable under Government Code section 815.6 because
under that statute there is liability only for an “injury” as defined in Government Code section
810.8. That provision defines “injury” in relevant part as harm “to a person ... of such nature that
it would be actionable if inflicted by a private person.”


The majority concludes that a worker's right to be paid the prevailing wage is not an interest
protected in actions between private persons. Its holding is based on the Law Revision Commission
Comment to Government Code section 810.8. That comment states that the definition of “injury”
in section 810.8 was intended to encompass only “injuries to the kind of interests that have been
protected by the courts in actions between private persons.” (Cal. Law Revision Com. com.,
Deering's Ann. Gov. Code, § 810.8 (1982 ed.) p. 125.) The majority deduces that a worker's right to
be paid a prevailing wage on a public works project is not an interest protected in actions between
private persons, and therefore is not enforceable by means of an action under Government Code
section 815.6, because the injury “is one which by its very nature could not exist in an action
between private persons; if the defendant awarding body were not a public entity, there would be
no injury.” (Maj. opn., ante, at p. 968.)


The majority is wrong. The DLSE here seeks recovery of the unpaid prevailing wages that the
workers were statutorily entitled to receive for their labor on the District's public works project.
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This same injury—the workers' monetary loss from denial of prevailing wages—is actionable
in a suit between private persons—namely, a suit by a worker against the private contractor on
the public works project. The soundness of this conclusion, which reveals the basic flaw in the
majority's reasoning, becomes glaringly apparent from even a brief review of the pertinent law.


We held in Lusardi, supra, 1 Cal.4th at pages 986-988, that the obligation of a contractor to pay the
prevailing wage on a public works project arises *975  separately from statute and from contract.
The Legislature has recognized that individuals who are owed unpaid wages by employers have
“valid and enforceable” claims against those employers that they may pursue independently or that
the DLSE may pursue on their behalf. (Lab. Code, § 98.3, subd. (a). 3 ) And, as we noted in Lusardi,
the legislative history of the prevailing wage law shows that the Legislature intended remedies
against the contractor for violation of the prevailing wage law to be cumulative and nonexclusive.
(Lusardi, supra, 1 Cal.4th at p. 988, fn. 3.)


3 Labor Code section 98.3, subdivision (a) provides:
“The Labor Commissioner may prosecute all actions for the collection of wages, penalties,
and demands of persons who in the judgment of the Labor Commissioner are financially
unable to employ counsel and the Labor Commissioner believes have claims which are valid
and enforceable.” Thus, the Legislature unmistakably contemplated that those persons who
are able to employ counsel may directly prosecute actions for the collection of wages.


Thus, there can be no legitimate disagreement that a worker who is owed unpaid wages because a
public works contractor failed to adhere to the statutory and contractual obligation to pay not less
than the prevailing wage has a right of action against the contractor. The injury suffered in that
situation is the same injury at issue in this case, in which the DLSE, the assignee of the workers as
a matter of law (Lab. Code, §§ 96.7, 98.3), seeks recovery of unpaid wages on behalf of workers
against a public entity that failed to comply with its obligations to assist in the enforcement of the
prevailing wage law.


The majority attempts to obfuscate this matter by asserting that “a worker's action against an
employer for unpaid statutorily required wages sounds in contract” and is, therefore, outside the
scope of the Tort Claims Act. (Maj. opn., ante, at p. 969, fn. 5.) There are two things wrong with
this assertion. It is untrue, and it is irrelevant.


The majority's claim is untrue because an action against a contractor for the payment of statutorily
required wages is not dependent on a contractual agreement to pay statutorily required wages.
We so held in Lusardi, supra, 1 Cal.4th 976, in the context of an action between a contractor and
the Director of the Department of Industrial Relations. The same is true when a worker sues a
contractor directly.
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An example demonstrates the error of the majority's claim. An employer and an employee agree
that the employee will work for the employer at a wage less than the prevailing wage. The employee
then discovers that the wage the employee has agreed to is less than that required by statute. If the
employee could sue only for breach of contract, the employee would have no *976  right of action,
because the employer did not violate the contract. The employer, however, did violate the statute by
paying less than the prevailing wage. In that situation, the employee has a statutory right of action.
(Lab. Code, § 1194, subd. (a). 4 ) The action is statutory in nature, and not contractual, because “
‘the liability would not exist but for the statute, and the obligation is created by law in the absence
of an agreement.’ ” (Aubry v. Goldhor, (1988) 201 Cal.App.3d 399, 404 [247 Cal.Rptr. 205].)


4 Labor Code section 1194, subdivision (a) provides: “Notwithstanding any agreement to work
for a lesser wage, any employee receiving less than the legal minimum wage or the legal
overtime compensation applicable to the employee is entitled to recover in a civil action
the unpaid balance of the full amount of this minimum wage or overtime compensation,
including interest thereon, reasonable attorney's fees, and costs of suit.”


Moreover, it is entirely irrelevant to this case whether a worker's action against a contractor
for unpaid statutorily required wages “sounds in contract” or not. The determinative question is
whether the injury alleged here is an injury “to the kind of interests that have been protected by
the courts in actions between private persons.” And here the injury—to the interest of workers on
public works projects in receiving the prevailing wage guaranteed by the Labor Code—is the same
no matter whether the cause of action is labeled contractual or statutory.


The majority's foundational assumption in this case—that the injury suffered when a public entity
fails to fulfill its mandatory duty to assure that a contractor pays not less than the prevailing wage
to workers on a public work is not an injury to “the kind of interest protected in actions between
private persons”—is, therefore, false.


III


The District advances several other grounds on which it asserts that its demurrer to the DLSE's
complaint was properly sustained. I have reviewed those arguments, and have determined that they
lack merit. But because the majority does not discuss additional arguments made by the District,
I decline to address them here. 5  *977


5 I note, however, that the majority correctly concludes that the DLSE is not authorized to seek
recovery under the Tort Claims Act of statutory penalties a contractor would be required to
pay under Labor Code section 1775. Because a worker injured by a contractor's failure to
pay the prevailing wage could not recover statutory penalties in addition to unpaid wages
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in an action against the contractor, the DLSE, acting on the worker's behalf under the Tort
Claims Act, cannot recover the penalties either. (Gov. Code, § 815.6.)


I would reverse the judgment of the Court of Appeal.


Mosk, J., concurred. *978


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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131 Cal.App.4th 211
Court of Appeal, Second District, Division 1, California.


Mark R. BELL et al., Plaintiffs and Appellants,
v.


BLUE CROSS OF CALIFORNIA, Defendant and Respondent.


No. B174131.
|


July 21, 2005.
|


Review Denied Oct. 26, 2005.


Synopsis
Background: Emergency room physicians brought class action against health care service plan,
seeking declaratory and injunctive relief, damages under unfair competition law (UCL), and other
relief, alleging that plan reimbursed emergency care providers who did not participate in plan
at amounts below cost and value of services. The Superior Court, Los Angeles County, No.
BC295755, Wendell R. Mortimer, Jr., J., dismissed action after sustaining plan's demurrer without
leave to amend. Physicians appealed.


Holdings: The Court of Appeal, Vogel, J., held that:


[1] physicians had standing to seek reimbursement;


[2] statute requiring health care service plan to reimburse noncontracting providers for emergency
medical services required reimbursement of reasonable amount;


[3] physicians had implied-in-law right to recover for reasonable value of their services; and


[4] physicians adequately pleaded cause of action under UCL.


Reversed and remanded with directions.
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West Headnotes (7)


[1] Appeal and Error Objections and exceptions;  demurrer
On appeal from a judgment of dismissal following the sustaining of a demurrer without
leave to amend, the Court of Appeal must treat the plaintiff's allegations as true.


[2] Health Standing
Under provision in Knox–Keene Health Care Service Plan Act of 1975, requiring health
care service plans to reimburse noncontracting providers for emergency medical services,
and under regulations of Department of Managed Health Care, emergency medical room
physicians who did not participate in health care service plan had standing to bring action
against plan, under unfair competition law (UCL) and common law quantum meruit, for
plan's reimbursements that were allegedly below cost and value of providers' service.
West's Ann.Cal.Health & Safety Code § 1371.4; West's Ann.Cal.Bus. & Prof.Code §
17200; 28 CCR § 1300.71.


See 11 Witkin, Summary of Cal. Law (9th ed. 1990) Equity, §§ 99, 99A; Cal. Jur.
3d, Healing Arts and Institutions, § 14 et seq.; Cal. Jur. 3d, Insurance Contracts and
Coverage, § 289.


45 Cases that cite this headnote


[3] Health Compensation
Insurance Health care
Although the Department of Managed Health Care has jurisdiction over the subject matter
of the Knox–Keene Health Care Service Plan Act of 1975, its jurisdiction is not exclusive.
West's Ann.Cal.Health & Safety Code § 1340 et seq.


10 Cases that cite this headnote


[4] Administrative Law and Procedure Relationship of agency with statute in general
The construction of a statute by the executive department charged with its administration
is entitled to great weight and substantial deference.
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[5] Health Quasi contract, quantum meruit, and emergency assistance
Provision in Knox–Keene Health Care Service Plan Act of 1975, requiring health care
service plans to reimburse noncontracting providers for emergency medical services,
contemplated that plans would reimburse emergency providers for reasonable amounts,
rather than amounts unilaterally determined by plans. West's Ann.Cal.Health & Safety
Code § 1371.4.


31 Cases that cite this headnote


[6] Health Quasi contract, quantum meruit, and emergency assistance
Under “benefit and burden” statute and restitution principles, noncontracting emergency
medical room physicians, who claimed health care service plan reimbursed them for
emergency care at amounts below cost and value of services, had implied-in-law right to
recover for reasonable value of their services. West's Ann.Cal.Civ.Code § 3521; West's
Ann.Cal.Health & Safety Code § 1371.4; Restatement of Restitution § 114.


9 Cases that cite this headnote


[7] Antitrust and Trade Regulation Health care and medical insurance
Noncontracting emergency room physicians, who claimed health care service plan
violated Knox–Keene Health Care Service Plan Act of 1975 by reimbursing emergency
care providers at amounts below cost and value of services, sufficiently alleged cause of
action under unfair competition law (UCL), so as to avoid plan's demurrer, by alleging
plan engaged in business practice likely to deceive reasonable person to whom practice
was directed, even though they did not allege actual deception. West's Ann.Cal.Health &
Safety Code § 1371.4; West's Ann.Cal.Bus. & Prof.Code § 17200.


20 Cases that cite this headnote
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Opinion


**690  VOGEL, J.


*213  Blue Cross of California is a health care service plan within the meaning of the Knox–Keene
Health Care Service Plan Act of 1975, Health and Safety Code section 1340 et seq. 1  Mark R. Bell,
M.D. (a board-certified *214  emergency room physician who is obligated to treat all emergency
room patients without regard to whether they are insured or able to pay (§ 1317, subd. (b))), has not
contracted with Blue Cross or otherwise agreed to accept the fees Blue Cross pays to its contracting
providers. But Dr. Bell's duty to render emergency services to everyone, including Blue Cross's
enrollees, means that Blue Cross is required by statute to “reimburse” Dr. Bell for those services.
(§ 1371.4, subd. (b).) “Notwithstanding the statute,” claims Dr. Bell, “Blue Cross has a practice of
paying non-participating emergency care providers arbitrary amounts that are substantially below
the cost, value, and common range of fees for the services ... the providers render.”


1 Undesignated section references are to the Health and Safety Code.


To remedy this situation, Dr. Bell filed this class action against Blue Cross, seeking declaratory
and injunctive relief, disgorgement, and damages under the Unfair Competition Law (Bus. &
Prof.Code, § 17200 et seq. [the UCL] ) or, in the alternative, reimbursement for the reasonable
value of services rendered (quantum meruit). 2  The gist of Dr. Bell's lawsuit is that section 1371.4
impliedly requires a health plan to pay non-participating providers a reasonable and customary
amount for emergency services, not “any amount it chooses, no matter how little.” 3


2 There are two other named plaintiffs, Max Franklin Lebow, M.D., and Antelope Valley
Emergency Medical Associates, Inc., both of whom are included in our references to Dr.
Bell. Dr. Bell describes the putative class (consisting of “at least hundreds of members
in diverse locations throughout California”) as all “emergency physicians or emergency
physician groups whom [Blue Cross] paid, no earlier than May 15, 1999, for emergency
medical care rendered to [Blue Cross's] enrollees (other than enrollees who were covered by
an ERISA-regulated plan) under circumstances in which the provider was non-participating
with [Blue Cross].”
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3 According to Dr. Bell, this is the difference between participating and non-participating
providers: “Some doctors ... enter into express written contracts with Blue Cross to accept
reduced payment for medical services in exchange for an anticipated increase in volume of
business associated with being a Blue Cross ‘participating’ provider. [¶] For participating
providers, the amount that the provider will accept from Blue Cross to discharge a bill is
predetermined by the express written contract between the provider and Blue Cross. The
plan enrollee is responsible only for the applicable deductible (if any) and coinsurance. The
provider's express written contract forbids the provider from ... billing the patient more than
the reduced fee that the provider agreed to accept. [¶] Other doctors and medical providers
do not enter into such express written contracts with Blue Cross and are therefore considered
‘non-participating’ providers.”


The issue was joined by Blue Cross's demurrer to Dr. Bell's first amended complaint, in which it
persuaded the trial court that the Department of Managed Health Care has the exclusive power to
enforce the Knox–Keene Act, that Dr. Bell has no standing to pursue either a UCL claim based
on section 1371.4 or a common law claim for quantum meruit and that, in any event, emergency
room physicians do not have an express or implied right to recover specific amounts (by which it
means a “reasonable” amount) for emergency room services rendered to Blue Cross's enrollees.
Blue Cross's *215  demurrer was sustained without leave to amend, and the case is now before us
on Dr. Bell's appeal from the judgment of dismissal thereafter entered.


**691  We agree with the Department of Managed Health Care (amicus curiae on this appeal,
as is the California Medical Association) that the Knox–Keene Act leaves Dr. Bell free to pursue
alternate theories to recover the reasonable value of his services, that Dr. Bell's claim under the
UCL does not infringe on the Department's jurisdiction, that there is no bar to Dr. Bell's common
law quantum meruit claim, and that Blue Cross's obligation to reimburse includes an obligation
to do so reasonably. We reverse.


DISCUSSION


A.


The Knox–Keene Act is a comprehensive system of licensing and regulation under the jurisdiction
of the Department of Managed Health Care. (California Medical Assn. v. Aetna U.S. Healthcare
of California, Inc. (2001) 94 Cal.App.4th 151, 155, fn. 3, 114 Cal.Rptr.2d 109.) Among many
other things, the Act compels for-profit health care service plans to reimburse emergency health
care providers for emergency services to the plans' enrollees. (§§ 1371 [a health care service plan
must “reimburse claims ... as soon as practical, but no later than 30 working days after receipt
of the claim ... unless the claim or portion thereof is contested by the plan”], 1371.35, subd.
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(a).) More specifically, section 1371.4 provides that a for-profit “health care service plan shall
reimburse providers for emergency services and care provided to its enrollees, until the care results
in stabilization of the enrollee, except as provided in subdivision (c). As long as federal or state
law requires that emergency services and care be provided without first questioning the patient's
ability to pay, a health care service plan shall not require a provider to obtain authorization prior
to the provision of emergency services and care necessary to stabilize the enrollee's emergency
condition.” (§ 1371.4, subds. (b), (f).) “Payment for emergency services and care may be denied
only if the health care service plan reasonably determines that the emergency services and care
were never performed ....” (§ 1371.4, subds. (c), (f); and see Cal.Code Regs., tit. 28, § 1300.71,
subd. (a).) Federal and state law both require that emergency services must be provided without
first questioning the patient's ability to pay. 4


4 “Emergency services and care shall be provided to any person requesting the services or
care, or for whom services or care is requested, for any condition in which the person is in
danger of loss of life, or serious injury or illness, at any health facility licensed under this
chapter that maintains and operates an emergency department to provide emergency services
to the public.... [¶] ... In no event shall the provision of emergency services and care be based
upon, or affected by, the person's race, ethnicity, religion, national origin, citizenship, age,
sex, preexisting medical condition, physical or medical handicap, insurance status, economic
status, or ability to pay for medical services.... [¶] ... [¶] ... Emergency services and care shall
be rendered without first questioning the patient or any other person as to his or her ability to
pay therefor. However, the patient or his or her legally responsible relative or guardian shall
execute an agreement to pay therefor or otherwise supply insurance or credit information
promptly after the services are rendered.” (§ 1317, subds.(a), (b), (d); see also 42 U.S.C.
§ 1395dd(d); and for the scope of such services, see §§ 1317.1, subds. (a)(1), (a)(2), (b),
1371.4, subd. (i).)


[1]  *216  Under the Department of Managed Health Care's regulations, “reimbursement of
a claim” for non-contract providers means health care service plans must pay “the reasonable
and customary value for the health care services rendered based upon statistically credible
information that is updated at least annually and takes into consideration: (i) the provider's
training, qualifications, and length of time **692  in practice; (ii) the nature of the services
provided; (iii) the fees usually charged by the provider; (iv) prevailing provider rates charged in the
general geographic area in which the services were rendered; (v) other aspects of the economics
of the medical provider's practice that are relevant; and (vi) any unusual circumstances in the
case....” (Cal.Code Regs., tit. 28, § 1300.71, subd. (a)(3).) 5


5 This regulation, which was adopted after Dr. Bell filed his original complaint but before
he filed his first amended complaint, allegedly expresses the Department's “long-standing”
position and was not intended to change the law. (Cf. Gould v. Workers' Comp. Appeals Bd.
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(1992) 4 Cal.App.4th 1059, 6 Cal.Rptr.2d 228.) On this appeal from a demurrer dismissal,
we must of course treat these allegations as true. (Canton Poultry & Deli, Inc. v. Stockwell,
Harris, Widom & Woolverton (2003) 109 Cal.App.4th 1219, 1225, 135 Cal.Rptr.2d 695.) In
any event, Blue Cross concedes that, assuming standing, the regulations apply in this case.
For the record, we emphasize that our reference to the regulation is just that, and does not
constitute a finding that the regulation is the sine qua non of the ultimate issue in this case
—which is not before us on this appeal.


B.


[2]  [3]  Subdivision (b) of section 1371.4 was enacted in 1994 to impose a mandatory duty
upon health care plans to reimburse non-contracting providers for emergency medical services.
(Stats.1994, ch. 614 (S.B.1832); California Emergency Physicians Medical Group v. PacifiCare of
California (2003) 111 Cal.App.4th 1127, 1131, 4 Cal.Rptr.3d 583; Ochs v. PacifiCare of California
(2004) 115 Cal.App.4th 782, 790, 9 Cal.Rptr.3d 734.) Although the Department of Managed
Health Care has jurisdiction over the subject matter of section 1371.4 (as well as the rest of the
Knox–Keene Act), its jurisdiction is not exclusive and there is nothing in section 1371.4 or in the
Act generally to preclude a private action under the UCL or at common law on a quantum meruit
theory. (Coast Plaza Doctors Hospital v. UHP Healthcare (2002) 105 Cal.App.4th 693, 706–707,
129 Cal.Rptr.2d 650 [the Knox–Keene Act itself contemplates that a health care plan may be held
liable under theories based on other laws, and a *217  provider has standing to pursue claims under
the UCL and the common law]; California Emergency Physicians Medical Group v. PacifiCare of
California, supra, 111 Cal.App.4th at p. 1134, 4 Cal.Rptr.3d 583; In re Managed Care Litigation
(2003) 298 F.Supp.2d 1259, 1301–1302; §§ 1371.25, 1371.37.) 6


6 We summarily reject Blue Cross's suggestion that these cases do not apply here. In Coast
Plaza Doctors Hospital v. UHP Healthcare, supra, 105 Cal.App.4th at page 696, 129
Cal.Rptr.2d 650, Division Four of our court held that the Knox–Keene Act does not bar
a non-contracting emergency services provider from seeking direct compensation on a
common law breach of (implied) contract theory or under the UCL. In California Emergency
Physicians Medical Group v. PacifiCare of California, supra, 111 Cal.App.4th 1127, 4
Cal.Rptr.3d 583, Division One of the Fourth District held that a health care service plan had
permissibly delegated certain responsibilities and thus was not liable to a group of contracting
emergency care providers, but made it clear that the providers had standing to sue the plan,
provided only that their claims were not “contrary to a specific provision of the Knox–Keene
Act.” (Id. at p. 1134, 4 Cal.Rptr.3d 583.)


The case relied on by the trial court, Samura v. Kaiser Foundation Health Plan, Inc. (1993)
17 Cal.App.4th 1284, 22 Cal.Rptr.2d 20 (where Division One of the First District held that a
contracting physician could not sue his nonprofit health maintenance organization under the UCL)
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is inapposite. First, Samura was decided before sections 1371.4 (1994), 1371.25 (1995), and
1371.37 (2000) were enacted **693  and the case has nothing to do with section 1371.4 or a
provider's standing under that section as explained in Coast Plaza and California Emergency. 7


Second, Samura does not in any event purport to give the Department of Managed Health Care
exclusive jurisdiction to enforce every section of the Knox–Keene Act, but simply limits a
contracting provider's suit for injunctive relief to “acts which are made unlawful by the Knox–
Keene Act.” (Samura v. Kaiser Foundation Health Plan, Inc., supra, 17 Cal.App.4th at p. 1299,
22 Cal.Rptr.2d 20.)


7 Section 1371.25 makes health care service plans and providers each responsible for their
own acts and omissions, and confirms the rule that both can be liable “on the doctrines of
equitable indemnity, comparative negligence, contribution, or other statutory or common
law bases for liability.” Section 1371.37 prohibits plans from engaging in unfair payment
patterns and gives the Department of Managed Health Care permissive (but not exclusive)
investigative and enforcement authority vis-à-vis such practices.


C.


[4]  Any doubt about Dr. Bell's standing dissolves in light of the Department of Managed
Health Care's support of private enforcement. 8  An uncontroverted record establishes (1) that
the Department “has consistently taken the position that a provider is free to seek redress in a
court of law if he disputes a health plan's determination of the reasonable and customary value
of covered *218  services as required by section 1371.4,” (2) that “providers are free to pursue
alternate theories of recovery to secure the reasonable value of their services based on common
law theories of breach of contract and quantum meruit,” and (3) that a “provider's private action
for reimbursement under the ... UCL does not infringe upon the Department's jurisdiction over
the Knox–Keene Act.”


8 The construction of a statute by the executive department charged with its administration is
entitled to great weight and substantial deference. (In re Karla C. (2003) 113 Cal.App.4th
166, 175, 6 Cal.Rptr.3d 205; Harrott v. County of Kings (2001) 25 Cal.4th 1138, 1154–1155,
108 Cal.Rptr.2d 445, 25 P.3d 649.)


In the Department's words, “[t]he fundamental flaw in the trial court's ruling is that it allows a
health plan to unilaterally determine the level of reimbursement for non-contracted emergency
providers without further recourse which can lead to the payment of less than the reasonable and
customary value of the providers' services. If providers are precluded from bringing private causes
of action to challenge health plans' reimbursement determinations, health plans may receive an
unjust windfall and patients may suffer an economic hardship when providers resort to balance



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS1371.4&originatingDoc=Id114a5aefa7111d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAHSS1371.25&originatingDoc=Id114a5aefa7111d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAHSS1371.37&originatingDoc=Id114a5aefa7111d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS1371.4&originatingDoc=Id114a5aefa7111d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993163196&pubNum=3484&originatingDoc=Id114a5aefa7111d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993163196&pubNum=3484&originatingDoc=Id114a5aefa7111d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAHSS1371.25&originatingDoc=Id114a5aefa7111d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAHSS1371.37&originatingDoc=Id114a5aefa7111d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS1371.4&originatingDoc=Id114a5aefa7111d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003761696&pubNum=7047&originatingDoc=Id114a5aefa7111d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003761696&pubNum=7047&originatingDoc=Id114a5aefa7111d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001552452&pubNum=4645&originatingDoc=Id114a5aefa7111d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001552452&pubNum=4645&originatingDoc=Id114a5aefa7111d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Bell v. Blue Cross of California, 131 Cal.App.4th 211 (2005)
31 Cal.Rptr.3d 688, 05 Cal. Daily Op. Serv. 6416, 2005 Daily Journal D.A.R. 8758


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 9


billing activities to collect the difference between the health plan's payment and the provider's
billed charges. If collection actions are pursued, unsuspecting enrollees can be forced to reimburse
the full amount of a provider's billed charges even though those charges are in excess of the
reasonable and customary value of the services rendered.


“The prompt and appropriate reimbursement of emergency providers ensures the continued
financial viability of California's health care delivery system. The trial court's decision, denying
emergency providers judicial recourse to challenge the fairness of a health plan's reimbursement
determination, allows a health plan to systemically underpay California's safety-net providers and
unnecessarily involve[s] the patient[s] in billing disputes between the provider and their health
plan[s]. [¶] ... The Department, unlike the courts, lacks the authority to set specific reimbursement
rates under theories of quantum meruit and the jurisdiction to **694  enforce a reimbursement
determination on both the provider and the health plan. Because the Department cannot provide
an adequate forum, health care providers must be allowed to maintain a cause of action in court to
resolve individual claims-payment disputes over the reasonable value of their services.”


In short, it is the Department's view that Dr. Bell has standing under the UCL to pursue his
allegations that Blue Cross has violated section 1371.4, and standing to pursue his common law
claim of quantum meruit for a fair and reasonable reimbursement based on the implied-in-law
contract created by Dr. Bell's statutory duty to provide stabilizing medical care, and Blue Cross's
concomitant statutory duty to pay for emergency services rendered to its enrollees.


*219  D.


[5]  To avoid these conclusions, Blue Cross claims the legislative history of section 1371.4—
the enactment of which Blue Cross opposed—compels a different result, and that section 1371.4
merely establishes “guidelines for the time and manner of payment of emergency charges.” We
disagree.


1.


Although section 1371.35 sets out the time and manner for the reimbursement of claims, there are
no such requirements in section 1371.4, the statute imposing the duty to reimburse (and the statute
directly at issue in this case). The trial court's order nevertheless states that section 1371.4 “does not
purport to regulate the amount of reimbursement, only the time and manner of reimbursement.” To
support this finding, Blue Cross contends that, assuming “some nebulous equitable notion of ‘fair’
compensation” is applied, the amount paid to noncontracting providers “should be determined
primarily based on the contract between Blue Cross and its subscribers....” Beyond that, Blue Cross
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insists that “a system whereby non-contracting providers would be compensated at a higher rate
than contracting providers [would destroy] any incentive for emergency providers to contract with
a health plan like Blue Cross,” with a net result of “higher premiums for subscribers based on
the higher cost of non-contracted emergency provider services....” However concerned we may be
about spiraling costs for health care service plans and their enrollees, those concerns cannot justify
a rule that would single out emergency care physicians and force them to work for something other
than a reasonable fee.


2.


Section 1371.4 originated as Senate Bill No. 1832, which was introduced at the request of the
California Medical Association and supported by (among others) the California Chapter of the
American College of Emergency Physicians, and was originally drafted to “require plans to
reimburse physicians for emergency services and care up to the point of stabilization, and at rates
no less than Medicare reimbursement levels.” (Sen. Rules Com., Off. of Sen. Floor Analyses, 3d
reading analysis of Sen. Bill No. 1832, as amended May 17, 1994, p. 5.) Blue Cross opposed the
bill precisely because it “would [have] require [d] plans to pay for emergency services and care at
no less than the Medicare reimbursement rate,” which Blue Cross said was inconsistent with its
efforts to control costs “through negotiated fees with providers.” (Id., p. 6.) Blue Cross prevailed,
the Medicare floor was deleted, and, the statute as enacted simply provides that a “health care
service *220  plan shall reimburse providers for emergency services **695  and care provided to
its enrollees.” (§ 1371.4, subd. (b).)


Because the statute does not tie reimbursement to Medicare, Blue Cross now claims it is free
to reimburse emergency care providers at whatever rate it unilaterally and arbitrarily selects.
According to Blue Cross, “it is clear that the Legislature was using the term ‘reimbursement’ in
its generic sense, i.e. as a synonym for ‘payment,’ and not, as [Dr. Bell claims], as a requirement
that the payment be ‘reasonable’ or otherwise tied to a specific amount.” Although we agree that
Blue Cross's reimbursement obligation is not tied to a specific amount (Medicare or anything else),
we do not agree that Blue Cross has unfettered discretion to determine unilaterally the amount
it will reimburse a noncontracting provider, without any regard to the reasonableness of the fee.
(In re Howard N. (2005) 35 Cal.4th 117, 24 Cal.Rptr.3d 866, 106 P.3d 305; Renee J. v. Superior
Court (2001) 26 Cal.4th 735, 743–744, 110 Cal.Rptr.2d 828, 28 P.3d 876 [a part of a statute must
be harmonized within its statutory framework, and must be construed to “ ‘result in wise policy
rather than mischief or absurdity’ ”]; Kavanaugh v. West Sonoma County Union High School Dist.
(2003) 29 Cal.4th 911, 923–924, 129 Cal.Rptr.2d 811, 62 P.3d 54.)


Two additional reasons compel this result.
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First, the health care plans' duty to reimburse arises out of the providers' duty to render services
without regard to a patient's insurance status or ability to pay. Because Blue Cross's interpretation
of “reimburse” would render illusory the protection the Legislature granted to the providers, the
duty to reimburse must be read as a duty to pay a reasonable and customary amount for the services
rendered. (Cf. Stevenson v. San Francisco Housing Authority (1994) 24 Cal.App.4th 269, 283, 29
Cal.Rptr.2d 398; Stoneson Development Corp. v. Superior Court (1987) 197 Cal.App.3d 178, 180,
242 Cal.Rptr. 721.)


Second, Blue Cross's interpretation would mean the emergency care providers could be reimbursed
at a confiscatory rate that, aside from being unconscionable, would be unconstitutional. (Cooley
v. Superior Court (2002) 29 Cal.4th 228, 252, 127 Cal.Rptr.2d 177, 57 P.3d 654 [a statute
should be interpreted to avoid constitutional difficulties]; Cunningham v. Superior Court (1986)
177 Cal.App.3d 336, 348, 222 Cal.Rptr. 854 [a professional cannot be forced to give away a
portion of his livelihood]; California Gillnetters Assn. v. Department of Fish & Game (1995)
39 Cal.App.4th 1145, 1156, 46 Cal.Rptr.2d 338.) In short, the statute must be read to require
reasonable reimbursement.


*221  E.


In its demurrer, Blue Cross challenged both Dr. Bell's standing and the merits of his claims (1) that
he has a right (implied by law) to recover a reasonable amount for emergency services rendered
to Blue Cross enrollees and (2) that he has a right to pursue his UCL claim. On this appeal, Blue
Cross contends that, assuming Dr. Bell's standing, its demurrer was nevertheless properly sustained
because Dr. Bell's first amended complaint fails to state a cause of action.


[6]  We reject Blue Cross's contention that Dr. Bell has no implied-in-law right to recover for the
reasonable value of his services. “He who takes the benefit must bear the burden” (Civ.Code, §
3521), and he who has “performed the duty of another by supplying a third person with necessaries,
although acting without the other's knowledge or consent, is entitled to restitution from the other
therefore if [¶] (a) he **696  acted unofficiously and with intent to charge therefor, and [¶] (b)
the things or services supplied were immediately necessary to prevent serious bodily harm to
or suffering by such person.” (Rest., Restitution, § 114 (1937), quoted in California Emergency
Physicians Medical Group v. PacifiCare of California, supra, 111 Cal.App.4th at p. 1137, fn. 3,
4 Cal.Rptr.3d 583.) Dr. Bell's quantum meruit claim is sufficient for pleading purposes and thus
is not subject to demurrer.


[7]  We likewise reject Blue Cross's contention that Dr. Bell has failed to state a cause of action
under the UCL, where the issue is whether Dr. Bell's first amended complaint alleges that Blue
Cross engaged in a business practice likely to deceive the reasonable person to whom the practice
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was directed, not whether there was actual deception. (South Bay Chevrolet v. General Motors
Acceptance Corp. (1999) 72 Cal.App.4th 861, 878, 883, fn. 18, 85 Cal.Rptr.2d 301; Bank of the
West v. Superior Court (1992) 2 Cal.4th 1254, 1267, 10 Cal.Rptr.2d 538, 833 P.2d 545; Committee
on Children's Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d 197, 211, 197 Cal.Rptr.
783, 673 P.2d 660.) For pleading purposes, Dr. Bell's complaint (including his declaratory relief
cause of action) is more than adequate. 9


9 To the extent Blue Cross contends the UCL claim fails because there must be an allegation
that an act violated a specific statute (Cel–Tech Communications, Inc. v. Los Angeles Cellular
Telephone Co. (1999) 20 Cal.4th 163, 185, 83 Cal.Rptr.2d 548, 973 P.2d 527), our rejection
of Blue Cross's challenge to Dr. Bell's standing allows Dr. Bell to sue for a violation of
section 1371.4 under the UCL.


*222  F.


Dr. Bell and the California Medical Association tell us that, “[f]or countless Californians,
emergency departments are the difference between life and death and are the most important
component of our State's health care ‘safety net.’ Over 10 million people visit emergency
departments in California each year, according to the California Chapter of the American College
of Emergency Physicians.” They claim that “Blue Cross's underpayments have had the effect of
destabilizing emergency departments statewide. When Blue Cross does not pay its fair share for
emergency physician services, all Californians suffer. With less money, emergency departments
close or become short-staffed, resulting in long patient waits and overcrowding; prolonged
patient pain and suffering; patient dissatisfaction; and sometimes even violence in the emergency
department. While the number of people seeking care at emergency departments has increased,
between 1988 and 1998 over 1,100 emergency departments closed nationwide. During that same
period, 12 [percent] of California emergency departments closed; in 1999 and 2000, another nine
emergency departments were shuttered.”


Blue Cross has a different perspective, and insists that Dr. Bell and the California Medical
Association are ignoring “the broader and harmful consequences of their respective positions on
the system of managed health care in California and, in particular, the ability of health plans to
serve the public interest by negotiating contracts with providers and thereby holding down the
cost of health care in this State.” According to Blue Cross, “[o]ne significant way managed care
companies control costs is through negotiated fees with providers. Plans will be discouraged from
negotiating lower provider fees, fees which save their members money through lower premiums
and lower co-payments, if they are bound to reimburse providers at a specified level. **697
In addition, there would be no incentive for members to seek treatment in the less costly office
setting in cases where emergency treatment is not necessary, since they will know payment in
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an emergency room is guaranteed.” (Sen. Rules Com., Off. of Sen. Floor Analyses, 3d reading
analysis of Sen. Bill No. 1832, as amended May 17, 1994, p. 6.)


For our part, we reject the parties' suggestion that we can solve the societal and economic problems
defined by their rhetoric, and emphasize that our decision is limited to the precise issue before us—
that the obligation to “reimburse” imposed by section 1371.4. is to reimburse a reasonable sum, the
definition of which will be adjudicated by Dr. Bell's prosecution of this lawsuit against Blue Cross.


*223  DISPOSITION


The judgment is reversed and the cause is remanded to the trial court with directions (1) to vacate
its order sustaining Blue Cross's demurrer, (2) to enter a new order overruling the demurrer and
fixing the time within which Blue Cross may answer the first amended complaint, and (3) placing
the case on track for trial. Dr. Bell is awarded his costs of appeal.


We concur: SPENCER, P.J., and ROTHSCHILD, J.


All Citations


131 Cal.App.4th 211, 31 Cal.Rptr.3d 688, 05 Cal. Daily Op. Serv. 6416, 2005 Daily Journal D.A.R.
8758


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 3. Of Special Proceedings of a Civil Nature (Refs & Annos)
Title 1. Of Writs of Review, Mandate, and Prohibition (Refs & Annos)


Chapter 2. Writ of Mandate (Refs & Annos)


West's Ann.Cal.C.C.P. § 1084


§ 1084. Writ of mandamus denominated writ of mandate


Effective: January 1, 2017
Currentness


The writ of mandamus may be denominated a writ of mandate.


Credits
(Enacted in 1872. Amended by Code Am.1873-74, c. 383, p. 345, § 143; Stats.2016, c. 86
(S.B.1171), § 39, eff. Jan. 1, 2017.)


West's Ann. Cal. C.C.P. § 1084, CA CIV PRO § 1084
Current with urgency legislation through Ch. 18 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 3. Of Special Proceedings of a Civil Nature (Refs & Annos)
Title 1. Of Writs of Review, Mandate, and Prohibition (Refs & Annos)


Chapter 2. Writ of Mandate (Refs & Annos)


West's Ann.Cal.C.C.P. § 1085


§ 1085. Courts which may issue writ; parties to whom issued; purpose of writ


Effective: January 1, 2011
Currentness


(a) A writ of mandate may be issued by any court to any inferior tribunal, corporation, board, or
person, to compel the performance of an act which the law specially enjoins, as a duty resulting
from an office, trust, or station, or to compel the admission of a party to the use and enjoyment of
a right or office to which the party is entitled, and from which the party is unlawfully precluded
by that inferior tribunal, corporation, board, or person.


(b) The appellate division of the superior court may grant a writ of mandate directed to the superior
court in a limited civil case or in a misdemeanor or infraction case. Where the appellate division
grants a writ of mandate directed to the superior court, the superior court is an inferior tribunal
for purposes of this chapter.


Credits
(Enacted in 1872. Amended by Stats.1935, c. 52, p. 386, § 2; Stats.1951, c. 1737, p. 4138, § 148,
operative Jan. 1, 1952; Stats.1998, c. 931 (S.B.2139), § 112, eff. Sept. 28, 1998; Stats.1999, c.
344 (S.B.210), § 17, eff. Sept. 7, 1999; Stats.2002, c. 784 (S.B.1316), § 75; Stats.2010, c. 212
(A.B.2767), § 2.)


West's Ann. Cal. C.C.P. § 1085, CA CIV PRO § 1085
Current with urgency legislation through Ch. 18 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Government Code (Refs & Annos)


Title 1. General
Division 3.6. Claims and Actions Against Public Entities and Public Employees
(Refs & Annos)


Part 1. Definitions (Refs & Annos)


West's Ann.Cal.Gov.Code § 810.8


§ 810.8. Injury


Currentness


“Injury” means death, injury to a person, damage to or loss of property, or any other injury that
a person may suffer to his person, reputation, character, feelings or estate, of such nature that it
would be actionable if inflicted by a private person.


Credits
(Added by Stats.1963, c. 1681, p. 3267, § 1.)


West's Ann. Cal. Gov. Code § 810.8, CA GOVT § 810.8
Current with urgency legislation through Ch. 18 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Government Code (Refs & Annos)


Title 1. General
Division 3.6. Claims and Actions Against Public Entities and Public Employees
(Refs & Annos)


Part 1. Definitions (Refs & Annos)


West's Ann.Cal.Gov.Code § 810


§ 810. Construction of division; short title


Effective: January 1, 2013
Currentness


(a) Unless the provision or context otherwise requires, the definitions contained in this part govern
the construction of this division.


(b) This division may be referred to as the Government Claims Act.


Credits
(Added by Stats.1963, c. 1681, p. 3267, § 1. Amended by Stats.2012, c. 759 (A.B.2690), § 5.)


West's Ann. Cal. Gov. Code § 810, CA GOVT § 810
Current with urgency legislation through Ch. 18 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Government Code (Refs & Annos)


Title 1. General
Division 3.6. Claims and Actions Against Public Entities and Public Employees
(Refs & Annos)


Part 2. Liability of Public Entities and Public Employees (Refs & Annos)
Chapter 1. General Provisions Relating to Liability (Refs & Annos)


Article 1. Scope of Part (Refs & Annos)


West's Ann.Cal.Gov.Code § 814


§ 814. Effect upon liability based on contract or right to relief other than money or damages


Currentness


Nothing in this part affects liability based on contract or the right to obtain relief other than money
or damages against a public entity or public employee.


Credits
(Added by Stats.1963, c. 1681, p. 3267, § 1.)


West's Ann. Cal. Gov. Code § 814, CA GOVT § 814
Current with urgency legislation through Ch. 18 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Government Code (Refs & Annos)


Title 1. General
Division 3.6. Claims and Actions Against Public Entities and Public Employees
(Refs & Annos)


Part 2. Liability of Public Entities and Public Employees (Refs & Annos)
Chapter 1. General Provisions Relating to Liability (Refs & Annos)


Article 2. Liability of Public Entities (Refs & Annos)


West's Ann.Cal.Gov.Code § 815.6


§ 815.6. Mandatory duty of public entity to protect against particular kinds of injuries


Currentness


Where a public entity is under a mandatory duty imposed by an enactment that is designed to
protect against the risk of a particular kind of injury, the public entity is liable for an injury of that
kind proximately caused by its failure to discharge the duty unless the public entity establishes
that it exercised reasonable diligence to discharge the duty.


Credits
(Added by Stats.1963, c. 1681, p. 3268, § 1.)


West's Ann. Cal. Gov. Code § 815.6, CA GOVT § 815.6
Current with urgency legislation through Ch. 18 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Government Code (Refs & Annos)


Title 1. General
Division 3.6. Claims and Actions Against Public Entities and Public Employees
(Refs & Annos)


Part 2. Liability of Public Entities and Public Employees (Refs & Annos)
Chapter 1. General Provisions Relating to Liability (Refs & Annos)


Article 2. Liability of Public Entities (Refs & Annos)


West's Ann.Cal.Gov.Code § 815


§ 815. Liability for injuries generally; immunity of public entity; defenses


Currentness


Except as otherwise provided by statute:


(a) A public entity is not liable for an injury, whether such injury arises out of an act or omission
of the public entity or a public employee or any other person.


(b) The liability of a public entity established by this part (commencing with Section 814) is subject
to any immunity of the public entity provided by statute, including this part, and is subject to any
defenses that would be available to the public entity if it were a private person.


Credits
(Added by Stats.1963, c. 1681, p. 3268, § 1.)


West's Ann. Cal. Gov. Code § 815, CA GOVT § 815
Current with urgency legislation through Ch. 18 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Health and Safety Code (Refs & Annos)


Division 2. Licensing Provisions (Refs & Annos)
Chapter 2. Health Facilities (Refs & Annos)


Article 7. Other Services (Refs & Annos)


West's Ann.Cal.Health & Safety Code § 1317


§ 1317. Emergency services; discrimination; liability of facility or health care personnel


Effective: January 1, 2019
Currentness


(a) Emergency services and care shall be provided to any person requesting the services or care, or
for whom services or care is requested, for any condition in which the person is in danger of loss of
life, or serious injury or illness, at any health facility licensed under this chapter that maintains and
operates an emergency department to provide emergency services to the public when the health
facility has appropriate facilities and qualified personnel available to provide the services or care.


(b) In no event shall the provision of emergency services and care be based upon, or affected by,
the person's ethnicity, citizenship, age, preexisting medical condition, insurance status, economic
status, ability to pay for medical services, or any other characteristic listed or defined in subdivision
(b) or (e) of Section 51 of the Civil Code, except to the extent that a circumstance such as age,
sex, preexisting medical condition, or physical or mental disability is medically significant to the
provision of appropriate medical care to the patient.


(c) Neither the health facility, its employees, nor any physician and surgeon, dentist, clinical
psychologist, or podiatrist shall be liable in any action arising out of a refusal to render emergency
services or care if the refusal is based on the determination, exercising reasonable care, that the
person is not suffering from an emergency medical condition, or that the health facility does not
have the appropriate facilities or qualified personnel available to render those services.


(d) Emergency services and care shall be rendered without first questioning the patient or any other
person as to his or her ability to pay therefor. However, the patient or his or her legally responsible
relative or guardian shall execute an agreement to pay therefor or otherwise supply insurance or
credit information promptly after the services are rendered.
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(e) If a health facility subject to this chapter does not maintain an emergency department, its
employees shall nevertheless exercise reasonable care to determine whether an emergency exists
and shall direct the persons seeking emergency care to a nearby facility that can render the needed
services, and shall assist the persons seeking emergency care in obtaining the services, including
transportation services, in every way reasonable under the circumstances.


(f) A general acute care hospital or acute psychiatric hospital shall not require a person who
voluntarily seeks care to be in custody pursuant to Section 5150 of the Welfare and Institutions
Code as a condition of accepting a transfer of that person after his or her written consent for
treatment and transfer is documented or in the absence of evidence of probable cause for detention,
as defined in Section 5150.05 of the Welfare and Institutions Code.


(g) An act or omission of a rescue team established by a health facility licensed under this chapter,
or operated by the federal or state government, a county, or by the Regents of the University of
California, done or omitted while attempting to resuscitate a person who is in immediate danger
of loss of life shall not impose any liability upon the health facility, the officers, members of the
staff, nurses, or employees of the health facility, including, but not limited to, the members of the
rescue team, or upon the federal or state government or a county, if good faith is exercised.


(h) “Rescue team,” as used in this section, means a special group of physicians and surgeons,
nurses, and employees of a health facility who have been trained in cardiopulmonary resuscitation
and have been designated by the health facility to attempt, in cases of emergency, to resuscitate
persons who are in immediate danger of loss of life.


(i) This section does not relieve a health facility of any duty otherwise imposed by law upon the
health facility for the designation and training of members of a rescue team or for the provision
or maintenance of equipment to be used by a rescue team.


Credits
(Added by Stats.1973, c. 1202, p. 2575, § 2. Amended by Stats.1987, c. 1225, § 1; Stats.1987, c.
1240, § 2; Stats.1989, c. 333, § 2; Stats.2007, c. 568 (A.B.14), § 37; Stats.2018, c. 831 (A.B.2983),
§ 1, eff. Jan. 1, 2019.)
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Current with urgency legislation through Ch. 18 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Health and Safety Code (Refs & Annos)


Division 2. Licensing Provisions (Refs & Annos)
Chapter 2.2. Health Care Service Plans (Refs & Annos)


Article 1. General (Refs & Annos)


West's Ann.Cal.Health & Safety Code § 1340


§ 1340. Citation


Currentness


This chapter shall be known and may be cited as the Knox-Keene Health Care Service Plan Act
of 1975.


Credits
(Added by Stats.1975, c. 941, p. 2071, § 2, operative July 1, 1976.)
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West's Annotated California Codes
Health and Safety Code (Refs & Annos)


Division 2. Licensing Provisions (Refs & Annos)
Chapter 2.2. Health Care Service Plans (Refs & Annos)


Article 1. General (Refs & Annos)


West's Ann.Cal.Health & Safety Code § 1341


§ 1341. Department of Managed Health Care; powers and duties of director


Effective: January 1, 2012
Currentness


(a) There is in state government, in the California Health and Human Services Agency, a
Department of Managed Health Care that has charge of the execution of the laws of this state
relating to health care service plans and the health care service plan business including, but not
limited to, those laws directing the department to ensure that health care service plans provide
enrollees with access to quality health care services and protect and promote the interests of
enrollees.


(b) The chief officer of the Department of Managed Health Care is the Director of the Department
of Managed Health Care. The director shall be appointed by the Governor and shall hold office at
the pleasure of the Governor. The director shall receive an annual salary as fixed in the Government
Code. Within 15 days from the time of the director's appointment, the director shall take and
subscribe to the constitutional oath of office and file it in the office of the Secretary of State.


(c) The director shall be responsible for the performance of all duties, the exercise of all powers
and jurisdiction, and the assumption and discharge of all responsibilities vested by law in the
department. The director has and may exercise all powers necessary or convenient for the
administration and enforcement of, among other laws, the laws described in subdivision (a).


Credits
(Added by Stats.1999, c. 525 (A.B.78), § 22. Amended by Stats.2000, c. 857 (A.B.2903), § 19;
Stats.2011, c. 552 (A.B.922), § 2.)
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Current with urgency legislation through Ch. 18 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Health and Safety Code (Refs & Annos)


Division 2. Licensing Provisions (Refs & Annos)
Chapter 2.2. Health Care Service Plans (Refs & Annos)


Article 1. General (Refs & Annos)


West's Ann.Cal.Health & Safety Code § 1344


§ 1344. Rules, forms and orders; modification of notice;
interpretive opinions; acts and omissions in good faith


Effective: January 1, 2010
Currentness


(a) The director may from time to time adopt, amend, and rescind any rules, forms, and orders that
are necessary to carry out the provisions of this chapter, including rules governing applications and
reports, and defining any terms, whether or not used in this chapter, insofar as the definitions are
not inconsistent with the provisions of this chapter. For the purpose of rules and forms, the director
may classify persons and matters within the director's jurisdiction, and may prescribe different
requirements for different classes. The director may waive any requirement of any rule or form in
situations where in the director's discretion that requirement is not necessary in the public interest
or for the protection of the public, subscribers, enrollees, or persons or plans subject to this chapter.
The director may adopt rules consistent with federal regulations and statutes to regulate health
care coverage supplementing Medicare.


(b) The director may, by regulation, modify the wording of any notice required by this chapter
for purposes of clarity, readability, and accuracy, except that a modification shall not change the
substantive meaning of the notice.


(c) The director may honor requests from interested parties for interpretive opinions.


(d) No provision of this chapter imposing any liability applies to any act done or omitted in good
faith in conformity with any rule, form, order, or written interpretive opinion of the director, or any
opinion of the Attorney General, notwithstanding that the rule, form, order, or written interpretive
opinion may later be amended or rescinded or be determined by judicial or other authority to be
invalid for any reason.
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Credits
(Added by Stats.1975, c. 941, p. 2072, § 2, operative July 1, 1976. Amended by Stats.1992, c. 287
(S.B.925), § 2, eff. July 21, 1992; Stats.1999, c. 525 (A.B.78), § 41; Stats.2009, c. 298 (A.B.1540),
§ 3.)
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West's Annotated California Codes
Health and Safety Code (Refs & Annos)


Division 2. Licensing Provisions (Refs & Annos)
Chapter 2.2. Health Care Service Plans (Refs & Annos)


Article 1. General (Refs & Annos)


West's Ann.Cal.Health & Safety Code § 1345


§ 1345. Definitions


Effective: January 1, 2003
Currentness


As used in this chapter:


(a) “Advertisement” means any written or printed communication or any communication by
means of recorded telephone messages or by radio, television, or similar communications media,
published in connection with the offer or sale of plan contracts.


(b) “Basic health care services” means all of the following:


(1) Physician services, including consultation and referral.


(2) Hospital inpatient services and ambulatory care services.


(3) Diagnostic laboratory and diagnostic and therapeutic radiologic services.


(4) Home health services.


(5) Preventive health services.
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(6) Emergency health care services, including ambulance and ambulance transport services and
out-of-area coverage. “Basic health care services” includes ambulance and ambulance transport
services provided through the “911” emergency response system.


(7) Hospice care pursuant to Section 1368.2.


(c) “Enrollee” means a person who is enrolled in a plan and who is a recipient of services from
the plan.


(d) “Evidence of coverage” means any certificate, agreement, contract, brochure, or letter of
entitlement issued to a subscriber or enrollee setting forth the coverage to which the subscriber
or enrollee is entitled.


(e) “Group contract” means a contract which by its terms limits the eligibility of subscribers and
enrollees to a specified group.


(f) “Health care service plan” or “specialized health care service plan” means either of the
following:


(1) Any person who undertakes to arrange for the provision of health care services to subscribers
or enrollees, or to pay for or to reimburse any part of the cost for those services, in return for a
prepaid or periodic charge paid by or on behalf of the subscribers or enrollees.


(2) Any person, whether located within or outside of this state, who solicits or contracts with a
subscriber or enrollee in this state to pay for or reimburse any part of the cost of, or who undertakes
to arrange or arranges for, the provision of health care services that are to be provided wholly or
in part in a foreign country in return for a prepaid or periodic charge paid by or on behalf of the
subscriber or enrollee.


(g) “License” means, and “licensed” refers to, a license as a plan pursuant to Section 1353.


(h) “Out-of-area coverage,” for purposes of paragraph (6) of subdivision (b), means coverage
while an enrollee is anywhere outside the service area of the plan, and shall also include coverage
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for urgently needed services to prevent serious deterioration of an enrollee's health resulting from
unforeseen illness or injury for which treatment cannot be delayed until the enrollee returns to the
plan's service area.


(i) “Provider” means any professional person, organization, health facility, or other person or
institution licensed by the state to deliver or furnish health care services.


(j) “Person” means any person, individual, firm, association, organization, partnership, business
trust, foundation, labor organization, corporation, limited liability company, public agency, or
political subdivision of the state.


(k) “Service area” means a geographical area designated by the plan within which a plan shall
provide health care services.


(l) “Solicitation” means any presentation or advertising conducted by, or on behalf of, a plan,
where information regarding the plan, or services offered and charges therefor, is disseminated for
the purpose of inducing persons to subscribe to, or enroll in, the plan.


(m) “Solicitor” means any person who engages in the acts defined in subdivision (l).


(n) “Solicitor firm” means any person, other than a plan, who through one or more solicitors
engages in the acts defined in subdivision (l).


(o) “Specialized health care service plan contract” means a contract for health care services in a
single specialized area of health care, including dental care, for subscribers or enrollees, or which
pays for or which reimburses any part of the cost for those services, in return for a prepaid or
periodic charge paid by or on behalf of the subscribers or enrollees.


(p) “Subscriber” means the person who is responsible for payment to a plan or whose employment
or other status, except for family dependency, is the basis for eligibility for membership in the plan.


(q) Unless the context indicates otherwise, “plan” refers to health care service plans and specialized
health care service plans.
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(r) “Plan contract” means a contract between a plan and its subscribers or enrollees or a person
contracting on their behalf pursuant to which health care services, including basic health care
services, are furnished; and unless the context otherwise indicates it includes specialized health
care service plan contracts; and unless the context otherwise indicates it includes group contracts.


(s) All references in this chapter to financial statements, assets, liabilities, and other accounting
items mean those financial statements and accounting items prepared or determined in accordance
with generally accepted accounting principles, and fairly presenting the matters which they purport
to present, subject to any specific requirement imposed by this chapter or by the director.


Credits
(Added by Stats.1990, c. 1043 (S.B.785), § 4, operative April 1, 1993. Amended by Stats.1994,
c. 1010 (S.B.2053), § 154; Stats.1995, c. 515 (S.B.1151), § 1; Stats.1998, c. 979 (A.B.984), §
1; Stats.1998, c. 1025 (S.B.1658), § 1; Stats.1998, c. 1026 (A.B.1899), § 2; Stats.1999, c. 525
(A.B.78), § 42; Stats.1999, c. 528 (A.B.892), § 1; Stats.2002, c. 760 (A.B.3048), § 1.)


West's Ann. Cal. Health & Safety Code § 1345, CA HLTH & S § 1345
Current with urgency legislation through Ch. 18 of 2022 Reg.Sess. Some statute sections may be
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West's Annotated California Codes
Health and Safety Code (Refs & Annos)


Division 2. Licensing Provisions (Refs & Annos)
Chapter 2.2. Health Care Service Plans (Refs & Annos)


Article 5. Standards (Refs & Annos)


West's Ann.Cal.Health & Safety Code § 1371.4


§ 1371.4. Emergency services and care; authorization; payments to providers; treatment
following stabilization; payments to providers; assumption and delegation of responsibilities


Effective: January 1, 2009
Currentness


(a) A health care service plan that covers hospital, medical, or surgical expenses, or its contracting
medical providers, shall provide 24-hour access for enrollees and providers, including, but not
limited to, noncontracting hospitals, to obtain timely authorization for medically necessary care,
for circumstances where the enrollee has received emergency services and care is stabilized, but
the treating provider believes that the enrollee may not be discharged safely. A physician and
surgeon shall be available for consultation and for resolving disputed requests for authorizations.
A health care service plan that does not require prior authorization as a prerequisite for payment
for necessary medical care following stabilization of an emergency medical condition or active
labor need not satisfy the requirements of this subdivision.


(b) A health care service plan, or its contracting medical providers, shall reimburse providers for
emergency services and care provided to its enrollees, until the care results in stabilization of
the enrollee, except as provided in subdivision (c). As long as federal or state law requires that
emergency services and care be provided without first questioning the patient's ability to pay, a
health care service plan shall not require a provider to obtain authorization prior to the provision
of emergency services and care necessary to stabilize the enrollee's emergency medical condition.


(c) Payment for emergency services and care may be denied only if the health care service plan, or
its contracting medical providers, reasonably determines that the emergency services and care were
never performed; provided that a health care service plan, or its contracting medical providers,
may deny reimbursement to a provider for a medical screening examination in cases when the
plan enrollee did not require emergency services and care and the enrollee reasonably should have
known that an emergency did not exist. A health care service plan may require prior authorization
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as a prerequisite for payment for necessary medical care following stabilization of an emergency
medical condition.


(d) If there is a disagreement between the health care service plan and the provider regarding
the need for necessary medical care, following stabilization of the enrollee, the plan shall assume
responsibility for the care of the patient either by having medical personnel contracting with the
plan personally take over the care of the patient within a reasonable amount of time after the
disagreement, or by having another general acute care hospital under contract with the plan agree to
accept the transfer of the patient as provided in Section 1317.2, Section 1317.2a, or other pertinent
statute. However, this requirement shall not apply to necessary medical care provided in hospitals
outside the service area of the health care service plan. If the health care service plan fails to
satisfy the requirements of this subdivision, further necessary care shall be deemed to have been
authorized by the plan. Payment for this care may not be denied.


(e) A health care service plan may delegate the responsibilities enumerated in this section to the
plan's contracting medical providers.


(f) Subdivisions (b), (c), (d), (g), and (h) shall not apply with respect to a nonprofit health care
service plan that has 3,500,000 enrollees and maintains a prior authorization system that includes
the availability by telephone within 30 minutes of a practicing emergency department physician.


(g) The Department of Managed Health Care shall adopt by July 1, 1995, on an emergency basis,
regulations governing instances when an enrollee requires medical care following stabilization of
an emergency medical condition, including appropriate timeframes for a health care service plan
to respond to requests for treatment authorization.


(h) The Department of Managed Health Care shall adopt, by July 1, 1999, on an emergency basis,
regulations governing instances when an enrollee in the opinion of the treating provider requires
necessary medical care following stabilization of an emergency medical condition, including
appropriate timeframes for a health care service plan to respond to a request for treatment
authorization from a treating provider who has a contract with a plan.


(i) The definitions set forth in Section 1317.1 shall control the construction of this section.
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(j)(1) A health care service plan that is contacted by a hospital pursuant to Section 1262.8 shall,
within 30 minutes of the time the hospital makes the initial telephone call requesting information,
either authorize poststabilization care or inform the hospital that it will arrange for the prompt
transfer of the enrollee to another hospital.


(2) A health care service plan that is contacted by a hospital pursuant to Section 1262.8 shall
reimburse the hospital for poststabilization care rendered to the enrollee if any of the following
occur:


(A) The health care service plan authorizes the hospital to provide poststabilization care.


(B) The health care service plan does not respond to the hospital's initial contact or does not make a
decision regarding whether to authorize poststabilization care or to promptly transfer the enrollee
within the timeframe set forth in paragraph (1).


(C) There is an unreasonable delay in the transfer of the enrollee, and the noncontracting physician
and surgeon determines that the enrollee requires poststabilization care.


(3) A health care service plan shall not require a hospital representative or a noncontracting
physician and surgeon to make more than one telephone call pursuant to Section 1262.8 to the
number provided in advance by the health care service plan. The representative of the hospital that
makes the telephone call may be, but is not required to be, a physician and surgeon.


(4) An enrollee who is billed by a hospital in violation of Section 1262.8 may report receipt of the
bill to the health care service plan and the department. The department shall forward that report
to the State Department of Public Health.


(5) For purposes of this section, “poststabilization care” means medically necessary care provided
after an emergency medical condition has been stabilized.
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Credits
(Added by Stats.1994, c. 614 (S.B.1832), § 4. Amended by Stats.1998, c. 1015 (A.B.682), §
2; Stats.1998, c. 1016 (S.B.277), § 2; Stats.1999, c. 525 (A.B.78), § 107; Stats.2000, c. 857
(A.B.2903), § 36; Stats.2003, c. 583 (A.B.1628), § 3; Stats.2008, c. 603 (A.B.1203), § 4.)


West's Ann. Cal. Health & Safety Code § 1371.4, CA HLTH & S § 1371.4
Current with urgency legislation through Ch. 18 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Health and Safety Code (Refs & Annos)


Division 2. Licensing Provisions (Refs & Annos)
Chapter 2.2. Health Care Service Plans (Refs & Annos)


Article 9. Miscellaneous (Refs & Annos)


West's Ann.Cal.Health & Safety Code § 1399.5


§ 1399.5. Intent of Legislature; application of chapter


Currentness


It is the intent of the Legislature that the provisions of this chapter shall be applicable to any
private or public entity or political subdivision which, in return for a prepaid or periodic charge
paid by or on behalf of a subscriber or enrollee, provides, administers or otherwise arranges for the
provision of health care services, as defined in this chapter, unless such entity is exempted from
the provisions of this chapter by, or pursuant to, Section 1343.


Credits
(Added by Stats.1975, c. 941, p. 2102, § 2, operative July 1, 1976. Amended by Stats.1980, c.
628, p. 1717, § 4.)


West's Ann. Cal. Health & Safety Code § 1399.5, CA HLTH & S § 1399.5
Current with urgency legislation through Ch. 18 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
California Rules of Court (Refs & Annos)


Title 8. Appellate Rules (Refs & Annos)
Division 1. Rules Relating to the Supreme Court and Courts of Appeal (Refs &
Annos)


Chapter 9. Proceedings in the Supreme Court (Refs & Annos)


Cal.Rules of Court, Rule 8.500
Formerly cited as CA ST A Rule 28


Rule 8.500. Petition for review


Currentness


(a) Right to file a petition, answer, or reply


(1) A party may file a petition in the Supreme Court for review of any decision of the Court
of Appeal, including any interlocutory order, except the denial of a transfer of a case within the
appellate jurisdiction of the superior court.


(2) A party may file an answer responding to the issues raised in the petition. In the answer, the
party may ask the court to address additional issues if it grants review.


(3) The petitioner may file a reply to the answer.


(b) Grounds for review


The Supreme Court may order review of a Court of Appeal decision:


(1) When necessary to secure uniformity of decision or to settle an important question of law;


(2) When the Court of Appeal lacked jurisdiction;
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(3) When the Court of Appeal decision lacked the concurrence of sufficient qualified justices; or


(4) For the purpose of transferring the matter to the Court of Appeal for such proceedings as the
Supreme Court may order.


(c) Limits of review


(1) As a policy matter, on petition for review the Supreme Court normally will not consider an
issue that the petitioner failed to timely raise in the Court of Appeal.


(2) A party may petition for review without petitioning for rehearing in the Court of Appeal, but as
a policy matter the Supreme Court normally will accept the Court of Appeal opinion's statement
of the issues and facts unless the party has called the Court of Appeal's attention to any alleged
omission or misstatement of an issue or fact in a petition for rehearing.


(d) Petitions in nonconsolidated proceedings


If the Court of Appeal decides an appeal and denies a related petition for writ of habeas corpus
without issuing an order to show cause and without formally consolidating the two proceedings, a
party seeking review of both decisions must file a separate petition for review in each proceeding.


(e) Time to serve and file


(1) A petition for review must be served and filed within 10 days after the Court of Appeal decision
is final in that court. For purposes of this rule, the date of finality is not extended if it falls on a
day on which the office of the clerk/executive officer is closed.


(2) The time to file a petition for review may not be extended, but the Chief Justice may relieve
a party from a failure to file a timely petition for review if the time for the court to order review
on its own motion has not expired.
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(3) If a petition for review is presented for filing before the Court of Appeal decision is final in
that court, the clerk/executive officer of the Supreme Court must accept it and file it on the day
after finality.


(4) Any answer to the petition must be served and filed within 20 days after the petition is filed.


(5) Any reply to the answer must be served and filed within 10 days after the answer is filed.


(f) Additional requirements


(1) The petition must also be served on the superior court clerk and, if filed in paper format, the
clerk/executive officer of the Court of Appeal. Electronic filing of a petition constitutes service of
the petition on the clerk/executive officer of the Court of Appeal.


(2) A copy of each brief must be served on a public officer or agency when required by statute
or by rule 8.29.


(3) The clerk/executive officer of the Supreme Court must file the petition even if its proof of
service is defective, but if the petitioner fails to file a corrected proof of service within 5 days after
the clerk gives notice of the defect the court may strike the petition or impose a lesser sanction.


(g) Amicus curiae letters


(1) Any person or entity wanting to support or oppose a petition for review or for an original writ
must serve on all parties and send to the Supreme Court an amicus curiae letter rather than a brief.


(2) The letter must describe the interest of the amicus curiae. Any matter attached to the letter or
incorporated by reference must comply with rule 8.504(e).


(3) Receipt of the letter does not constitute leave to file an amicus curiae brief on the merits under
rule 8.520(f).
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Credits
(Formerly Rule 28, adopted, eff. Jan. 1, 2003. As amended, eff. Jan. 1, 2004; July 1, 2004.
Renumbered Rule 8.500 and amended, eff. Jan. 1, 2007. As amended, eff. Jan. 1, 2009; Jan. 1,
2018; Jan. 1, 2020.)


Cal. Rules of Court, Rule 8.500, CA ST APPELLATE Rule 8.500
Current with amendments received through April 1, 2022.
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CERTIFIED FOR PUBLICATION 


 


IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 


 


SIXTH APPELLATE DISTRICT 


 


COUNTY OF SANTA CLARA, 


 


Petitioner, 


 


v. 


 


THE SUPERIOR COURT OF SANTA 


CLARA COUNTY, 


 


Respondent, 


 


DOCTORS MEDICAL CENTER OF 


MODESTO et al., 


 


Real Parties in Interest. 


 


      H048486 


     (Santa Clara County 


      Super. Ct. No. 19CV349757) 


 


 Petitioner County of Santa Clara operates a health care service plan, licensed 


under the Knox-Keene Health Care Service Plan Act.  Real parties in interest Doctors 


Medical Center of Modesto and Doctors Hospital of Manteca, Inc. (collectively, the 


Hospitals) provided emergency medical services to members of the county’s health plan 


and submitted reimbursement claims to the county.  The county reimbursed the Hospitals 


for only part of the claimed amounts.  The Hospitals sued the county for the full amounts 


of their claims, the operative complaint alleging a single cause of action for breach of an 


implied-in-fact or implied-in-law contract.  The county demurred, asserting it is immune 


from the Hospitals’ suit under the Government Claims Act (Gov. Code, § 810 et seq.).   


 Respondent court overruled the demurrer, the county petitioned for writ relief 


here, and we issued an order to show cause.  Because the county is immune from 


common law claims under the Government Claims Act and the Hospitals do not state a 







 


2 


 


claim for breach of an implied-in-fact contract, we will issue a writ of mandate 


instructing the trial court to enter a new order sustaining the demurrer without leave to 


amend.   


I. TRIAL COURT PROCEEDINGS 


 According to the Hospitals’ operative third amended complaint, the county 


operates a health care service plan called Valley Health Plan, which is licensed and 


regulated by the state Department of Managed Health Care (Department) under the 


Knox-Keene Health Care Service Plan Act of 1975 (Health & Saf. Code, § 1340 et seq.; 


“Knox-Keene Act”).  The Hospitals provided emergency medical services to three 


patients enrolled in the county’s health plan.  The Hospitals submitted claims to the 


county for over $144,000, amounting to what they allege is the reasonable value of the 


emergency medical services provided to those patients.  The county reimbursed the 


Hospitals approximately $28,500 for those services.  The Hospitals submitted written 


administrative appeals to the county for the unpaid sums, which the county denied.   


 The Hospitals sued the county for reimbursement.  The Hospitals initially alleged 


both tort and implied-in-fact contract causes of action.  The trial court sustained the 


county’s demurrer to the Hospitals’ second amended complaint.  The court denied leave 


to amend regarding the tort causes of action, concluding that as a public entity the county 


was immune from those common law claims.  (Citing Gov. Code, § 815; unspecified 


statutory references are to the Government Code.)  The trial court granted leave to amend 


the breach of implied contract cause of action.  


 The Hospitals allege in the operative third amended complaint’s single cause of 


action that they provided emergency medical services to the county’s patients with the 


expectation of “reasonable and customary payment” from the county; that the county did 


not “assert that the Patients were not [its] insured[s] or indicate in any way to the 


[Hospitals] that [it] would not cover the Patients[’] medical expenses”; that inaction by 


the county “gave rise to implied-in-fact agreements between the [Hospitals] and [the 
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county] obligating [the county] to pay for the care and treatment rendered by the 


[Hospitals] to the Patients at a reasonable and customary rate”; and that the county’s 


ordinances “approved by its Board of Supervisors, as well as the statutes contained within 


the Knox-Keene Act and regulations of [the Department], give rise to implied-in-law 


agreements between the [Hospitals] and [the county] obligating [the county] to pay for 


the care and treatment rendered by the [Hospitals] to the Patients at a reasonable and 


customary rate.”  The county allegedly “acknowledged [its] implied contractual 


obligations to the [Hospitals] by issuing partial payment on such claims.  However, [it] 


failed to fully reimburse the [Hospitals] for the services rendered to the Patients at 


reasonable and customary rates as required by the Knox-Keene Act.” 


 The county demurred to the operative complaint, arguing there is no private right 


of action to sue for reimbursement under the Knox-Keene Act; a breach of an implied 


contract cause of action cannot be asserted against a public entity; and (in supplemental 


briefing) that the county was immune from the lawsuit by operation of section 815.  The 


demurrer to the third amended complaint was heard by a different judge, who after the 


hearing issued a lengthy order overruling the demurrer.  The order states that the county 


cannot “rely on a public policy regarding contracts as to public entities so that it can be 


exempted from” the Knox-Keene Act.  The trial court reasoned that the “public policy to 


promote the delivery and the quality of health and medical care to the people of the State 


of California outweighs the policy to limit common law, or implied contract claims 


against public entities.”  On the issue of immunity, the order states neither the county’s 


“supplemental brief nor its supplemental reply brief persuade the Court that [the county] 


is immune from the quantum meruit cause of action contemplated by statute and the 


[Department].  Here, whether fashioned as a cause of action for breach of an implied in 


fact contract or one for quantum meruit, [the Hospitals] state facts sufficient to constitute 


a cause of action.” 
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 The county petitioned for writ relief in this court.  A different panel issued an 


order to show cause, invited further briefing, and granted the California State Association 


of Counties’ request to file an amicus curiae letter.   


II. DISCUSSION 


 We review a trial court’s order overruling a demurrer de novo.  (Casterson v. 


Superior Court (2002) 101 Cal.App.4th 177, 182.)  We assume the truth of factual 


allegations in the complaint, and determine whether a valid cause of action is stated under 


any legal theory.  (Mayron v. Google LLC (2020) 54 Cal.App.5th 566, 571.)  “Although 


extraordinary relief ordinarily is not available at the pleading stage, mandamus is 


available when ... extraordinary relief may prevent a needless and expensive trial and 


reversal.”  (Spielholz v. Superior Court (2001) 86 Cal.App.4th 1366, 1370, fn. 4.) 


A. THE KNOX-KEENE ACT 


 The county (through its Valley Health Plan) and the Hospitals are health care 


service plans licensed under the Knox-Keene Act, a “comprehensive system of licensing 


and regulation under the jurisdiction of the Department of Managed Health Care.”  (Bell 


v. Blue Cross of California (2005) 131 Cal.App.4th 211, 215 (Bell).)  The county has no 


contract for the provision of medical services with either of the Hospitals, making them 


noncontracting providers.  When, as here, a noncontracting health care service plan 


provides emergency services to another plan’s enrollee, the enrollee’s plan “shall 


reimburse providers for emergency services and care provided to its enrollees, until the 


care results in stabilization of the enrollee.”  (Health & Saf. Code, § 1371.4, subd. (b).)   


 Regulations implementing the Knox-Keene Act define “ ‘Reimbursement of a 


Claim’ ” for noncontracting providers as:  “the payment of the reasonable and customary 


value for the health care services rendered based upon statistically credible information 


that is updated at least annually and takes into consideration:  (i) the provider’s training, 


qualifications, and length of time in practice; (ii) the nature of the services provided; 


(iii) the fees usually charged by the provider; (iv) prevailing provider rates charged in the 
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general geographic area in which the services were rendered; (v) other aspects of the 


economics of the medical provider’s practice that are relevant; and (vi) any unusual 


circumstances in the case.”  (Cal. Code Regs., tit. 28, § 1300.71, subd. (a)(3)(B).) 


 Each health care service plan must have a dispute resolution mechanism through 


which noncontracting providers can seek resolution of billing and claims disputes.  


(Health & Saf. Code, § 1367, subd. (h)(2).)  The Department has promulgated regulations 


governing that dispute resolution process.  (See Cal. Code Regs., tit. 28, § 1300.71.38.)  


The Department is charged with periodically reviewing provider dispute resolution 


mechanisms and also may do so, “when appropriate, through the investigation of 


complaints of unfair provider dispute resolution mechanism(s).”  (Cal. Code Regs., 


tit. 28, § 1300.71.38, subd. (m)(1).) 


 Violations of the Knox-Keene Act and the implementing regulations are subject to 


enforcement actions.  (Health & Saf. Code, § 1371.39, subds. (a), (d); Cal. Code Regs., 


tit. 28, § 1300.71.38, subd. (m)(3).)  Among other penalties for violating the statute and 


regulations, the Department’s director can:  issue a cease and desist order (Health & Saf. 


Code, § 1391); suspend or revoke a health care service plan’s license (Health & Saf. 


Code, § 1386, subd. (a)); impose civil penalties of up to $2,500 per violation (Health & 


Saf. Code, § 1387, subd. (a)); and seek injunctive relief in a civil action (Health & Saf. 


Code, § 1392, subd. (a)(1)).  Willful violations can be punished through criminal 


prosecution.  (Health & Saf. Code, § 1390.)  Health and Safety Code section 1394 states 


that the “civil, criminal, and administrative remedies available to the director pursuant to 


this article are not exclusive, and may be sought and employed in any combination 


deemed advisable by the director to enforce the provisions of this chapter.” 


 When all health care service plans involved in a dispute are private entities, a 


noncontracting provider can bring an action seeking reimbursement for the reasonable 


value of emergency services under the Unfair Competition Law (Bus. & Prof. Code, 


§ 17200 et seq.) or on a quantum meruit theory.  (Bell, supra, 131 Cal.App.4th at p. 216.)   
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B. IMPLIED-IN-LAW CONTRACT CLAIM 


 The county argues it is immune from any implied-in-law contract cause of action 


by operation of the Government Claims Act.  There is “no common law tort liability for 


public entities in California; instead, such liability must be based on statute.”  (Guzman v. 


County of Monterey (2009) 46 Cal.4th 887, 897 (Guzman).)  Section 815 sets out the 


general rule regarding immunity:  “Except as otherwise provided by statute:  (a) A public 


entity is not liable for an injury, whether such injury arises out of an act or omission of 


the public entity or a public employee or any other person.”  The intent of the 


Government Claims Act is “not to expand the rights of plaintiffs in suits against 


governmental entities, but to confine potential governmental liability to rigidly delineated 


circumstances.”  (Williams v. Horvath (1976) 16 Cal.3d 834, 838; accord Guzman, at 


p. 897.)  The Government Claims Act includes exceptions to immunity, including, as 


relevant to the Hospitals’ argument here, section 815.6:  “Where a public entity is under a 


mandatory duty imposed by an enactment that is designed to protect against the risk of a 


particular kind of injury, the public entity is liable for an injury of that kind proximately 


caused by its failure to discharge the duty unless the public entity establishes that it 


exercised reasonable diligence to discharge the duty.” 


1. Government Code Section 815 Bars a Quantum Meruit Action 


 Section 815 immunizes public entities from liability on common law theories.  


Quantum meruit is an equitable doctrine under which the “ ‘law implies a promise to pay 


for services performed under circumstances disclosing that they were not gratuitously 


rendered.’ ”  (Huskinson & Brown v. Wolf (2004) 32 Cal.4th 453, 458; Sheppard, Mullin, 


Richter & Hampton, LLP v. J-M Manufacturing Co., Inc. (2018) 6 Cal.5th 59, 88, fn. 11.)  


A court faced with a similar question concluded that a quantum meruit action against a 


public entity is barred by section 815.  (Sheppard v. North Orange County Regional 


Occupational Program (2010) 191 Cal.App.4th 289, 314 (Sheppard) [noting that 


generally “ ‘ “a private party cannot sue a public entity on an implied-in-law or quasi-
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contract theory, because such a theory is based on quantum meruit or restitution 


considerations which are outweighed by the need to protect and limit a public entity’s 


contractual obligations” ’ ”].)  Consistent with that authority, we conclude that the 


Hospitals cannot state a claim based solely on the common law doctrine of quantum 


meruit.   


 The Hospitals cite cases involving reimbursement disputes between private health 


care service plans, contending those cases demonstrate the viability of their cause of 


action.  (Citing Bell, supra, 131 Cal.App.4th 211; Children’s Hospital Central California 


v. Blue Cross of California (2014) 226 Cal.App.4th 1260, 1270 (Children’s Hospital).)  


But because no public entity was involved in those cases, those courts had no occasion to 


decide the immunity question presented here.  (Fricker v. Uddo & Taormina Co. (1957) 


48 Cal.2d 696, 701 [“[C]ases are not authority for propositions not considered.”].)  And 


the bases for the cause of action in Bell were the Unfair Competition Law (Bus. & Prof. 


Code, § 17200 et seq.) and quantum meruit (Bell, supra, 131 Cal.App.4th at pp. 214, 


216), theories of relief which cannot be asserted against a public entity.  (People for 


Ethical Treatment of Animals, Inc. v. California Milk Producers Advisory Bd. (2005) 


125 Cal.App.4th 871, 878–879 [Unfair Competition Law]; Sheppard, supra, 


191 Cal.App.4th 289, 314 [quantum meruit].) 


2. The Mandatory Duty Exception in Gov. Code Section 815.6 Does Not Apply  


 The Hospitals argue that their suit is authorized by section 815.6, an exception to 


immunity which applies where a public entity fails to discharge a “mandatory duty 


imposed by an enactment that is designed to protect against the risk of a particular kind of 


injury.”  “[A]pplication of section 815.6 requires that the enactment at issue be 


obligatory, rather than merely discretionary or permissive, in its directions to the public 


entity; it must require, rather than merely authorize or permit, that a particular action be 


taken or not taken.”  (Haggis v. City of Los Angeles (2000) 22 Cal.4th 490, 498.)  And it 


is not enough that the “public entity or officer have been under an obligation to perform a 







 


8 


 


function if the function itself involves the exercise of discretion.”  (Ibid.)  Whether a 


statute imposes a mandatory duty is a question of law (id. at p. 499), which we review de 


novo. 


 The Hospitals argue that Health & Safety Code section 1371.4, subdivision (b) 


imposes a mandatory duty on the county that triggers the section 815.6 exception to 


immunity.  Under that subdivision, the county “shall reimburse [the Hospitals] for 


emergency services and care provided to its enrollees, until the care results in 


stabilization of the enrollee.”  (Health & Saf. Code, § 1371.4, subd. (b).)  The 


implementing regulations state that the reimbursement must be for the “reasonable and 


customary value” of the health care services performed.  (Cal. Code Regs., tit. 28, 


§ 1300.71, subd. (a)(3)(B).)  Though the duty to reimburse is mandatory under Health & 


Safety Code section 1371.4, the county has discretion in the amount of that 


reimbursement since it is vested with the discretion to determine the reasonable and 


customary value of the services.  Because the county is vested with discretion in 


determining the value of the reimbursement to be paid under Health & Safety Code 


section 1371.4, that section does not create a purely mandatory duty.  Section 815.6 


therefore does not authorize the Hospitals’ implied-in-law contract cause of action. 


3. No Other Statute Authorizes an Action for Damages 


 Though section 815 describes broad immunity, it also contains the limiting phrase, 


“[e]xcept as otherwise provided by statute.”  The Supreme Court has explained that 


“direct tort liability of public entities must be based on a specific statute declaring them 


to be liable, or at least creating some specific duty of care.”  (Eastburn v. Regional Fire 


Protection Authority (2003) 31 Cal.4th 1175, 1183 (Eastburn).)  We interpret the phrase 


“specific statute declaring them to be liable” as requiring that a statute include a private 


right of action authorizing a suit against a public entity.  We invited supplemental 


briefing regarding whether Health and Safety Code section 1371.4 or any other section of 
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the Knox-Keene Act authorizes a private right of action that would support the Hospitals’ 


reimbursement suit.     


 Not all violations of a statute give rise to a private right of action.  (Lu v. Hawaiian 


Gardens Casino, Inc. (2010) 50 Cal.4th 592, 596–597 (Lu).)  “[W]hether a party has a 


right to sue depends on whether the Legislature has ‘manifested an intent to create such a 


private cause of action’ under the statute.”  (Ibid.)  That intent can be shown through 


“ ‘ “clear, understandable, unmistakable terms” ’ ” in the text of the statute itself that 


“strongly and directly indicate that the Legislature intended to create a private cause of 


action.”  (Id. at p. 597; e.g., Health & Saf. Code, § 1285, subd. (c) [“Any person who is 


detained in a health facility solely for the nonpayment of a bill has a cause of action 


against the health facility for the detention.”], Veh. Code, § 17001 [“A public entity is 


liable for death or injury to person or property proximately caused by a negligent or 


wrongful act or omission in the operation of any motor vehicle by an employee of the 


public entity acting within the scope of his employment.”].)  Even absent such clear 


statutory language, legislative history can reveal an intent to impose liability.  (Lu, at 


p. 597.)   


 The Hospitals acknowledge that “there is no express[] language providing a 


private right of action under the Knox-Keene Act.”  Having reviewed the Knox-Keene 


Act, we agree that nothing in that statutory scheme provides a private right of action that 


would support the Hospitals’ reimbursement action against the county.  Though under 


Health and Safety Code section 1371.4 the county has an obligation to reimburse the 


Hospitals for the care provided to the county’s enrollees, nothing in that section 


demonstrates a legislative intent to allow the Hospitals to sue directly under that statute to 


enforce the obligation.  Unlike statutes that provide a private right of action, Health and 


Safety Code section 1371.4 does not state that the health care service plan entitled to 


reimbursement “has a cause or action,” or that the debtor health care service plan “is 
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liable” for that reimbursement.  (Compare Health & Saf. Code, § 1371.4 with Health & 


Saf. Code, § 1285, subd. (c), Veh. Code, § 17001.)   


 The Hospitals argue that despite the lack of express language creating a private 


right of action under the Knox-Keene Act, “there is clear legislative intent providing for 


such a right, as further supported by established case[ ]law.”  But the Hospitals point to 


nothing in the legislative history of the Knox-Keene Act evincing an intent to allow 


private rights of action.  They cite Health & Safety Code section 1399.5, which states in 


relevant part that the Knox-Keene Act “shall be applicable to any private or public entity 


or political subdivision which, in return for a prepaid or periodic charge paid by or on 


behalf of a subscriber or enrollee, provides, administers or otherwise arranges for the 


provision of health care services.”  But that section merely discusses the general 


applicability of the Knox-Keene Act, and does not show clear legislative intent to allow a 


private right of action in this context.   


 According to the Hospitals, “California Courts have repeatedly held that private 


rights of action are permitted to challenge violations of the Knox-Keene Act under the 


UCL and common law.”  That contention reflects a misunderstanding of the private right 


of action concept.  A statute which creates a private right of action is one that can be sued 


on directly, not through the common law or another statute.  The cases the Hospitals cite, 


including Bell, were brought on unfair competition law and quantum meruit theories 


(Bell, supra, 131 Cal.App.4th at p. 216), and did not assert a private right of action under 


Health and Safety Code section 1371.4.  Because the Hospitals cannot point to a “specific 


statute declaring [the county] to be liable” (Eastburn, supra, 31 Cal.4th at p. 1183), 


section 815 applies to bar the Hospitals’ implied-in-law contract action. 


 The Hospitals assert that finding the county immune from the Hospitals’ implied-


in-law contract action will allow the county “to unilaterally underpay the patient accounts 


at issue” without any recourse to the Hospitals.  They argue in their supplemental brief 


that “there is no remedy available under the Knox-Keene Act or any statutory framework 
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that would ensure that non-contracted provider health care service plans are reimbursed 


for the reasonable and customary value of the services rendered to public entity health 


care service plan enrollees.”  But the Knox-Keene Act contains enforcement alternatives 


to litigation.  Noncontracting provider disputes are processed through a dispute resolution 


process governed by statute and regulation.  (Health & Saf. Code, § 1367, subd. (h)(2); 


Cal. Code Regs., tit. 28, § 1300.71.38.)  The Department has authority to review provider 


dispute resolution mechanisms, including “through the investigation of complaints of 


unfair provider dispute resolution mechanism(s).”  (Cal. Code Regs., tit. 28, 


§ 1300.71.38, subd. (m)(1).)  Providers may report allegedly unfair payment patterns to 


the Department, which “shall review complaints” and “may conduct an audit or an 


enforcement action.”  (Health & Saf. Code, § 1371.39, subds. (a), (d).)  The Department 


director also has broad regulatory authority to investigate health care service plans and to 


impose financial or other penalties for violations of the Knox-Keene Act (see Health & 


Saf. Code, §§ 1386–1392), including penalties as severe as criminal prosecution and 


revocation of a health care service plan’s license.  (Health & Saf. Code, §§ 1386, 


subd. (a), 1390.)  We recognize that financial penalties to be paid to the Department may 


deter violations but do not directly reimburse service providers.  Nonetheless, although 


section 815 forecloses the Hospitals’ chosen means of enforcement, they are not without 


any recourse to address their dispute with the county.  


 We acknowledge that under our interpretation of the relevant statutes a health care 


service plan has greater remedies against a private health care service plan than it does 


against a public entity health care service plan.  (E.g., Bell, supra, 131 Cal.App.4th 211.)  


But that result is driven by the Legislature broadly immunizing public entities from 


common law claims and electing not to abrogate that immunity in the context presented 


here.  We have no authority to rewrite the statutes we are called upon to interpret.  


(People v. Statum (2002) 28 Cal.4th 682, 692.)  
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4. The Trial Court’s Constitutional Concerns Are Unfounded 


 The trial court’s order expressed the view that the public policy argument the 


county proffered would “ultimately result in acts that are both unconstitutional [citations] 


and against the stated Legislative purposes and the underlying policies of the Knox-


Keene Act.”  The Hospitals embrace the trial court’s constitutional concerns, which 


appear to derive from a statement in Bell rejecting the notion that a plan was “free to 


reimburse emergency care providers at whatever rate it unilaterally and arbitrarily 


selects” because under that interpretation “emergency care providers could be reimbursed 


at a confiscatory rate that, aside from being unconscionable, would be unconstitutional.”  


(Bell, supra, 131 Cal.App.4th at p. 220; citing Cunningham v. Superior Court (1986) 


177 Cal.App.3d 336, 348 [requiring private attorney to represent indigent client and 


provide free legal services violated equal protection].)   


 In contrast to the issues raised in Cunningham and Bell, the county does not 


contest its obligation to reimburse the Hospitals for the reasonable and customary value 


of the services provided to the county’s enrollees.  The issue here is what remedies may 


be pursued against the county when the reasonableness of the reimbursement is disputed.  


As we have discussed, the Knox-Keene Act and its implementing regulations provide 


alternative mechanisms to challenge the amount of emergency medical services 


reimbursements.  


C. IMPLIED-IN-FACT CONTRACT CLAIM 


 The operative complaint alleges the existence of an implied-in-fact contract with 


the county.  Because section 815 does not “affect[] liability based on contract” (Gov. 


Code, § 814), the county’s immunity from common law and tort claims does not 


necessarily preclude the Hospitals from maintaining an action for breach of an implied-


in-fact contract.  Whether an action sounds in contract or tort for purposes of 


governmental immunity “ ‘depends upon the nature of the right sued upon, not the form 


of the pleading or relief demanded.  If based on breach of promise it is contractual; if 
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based on breach of a noncontractual duty it is tortious.’ ”  (Roe v. State of California 


(2001) 94 Cal.App.4th 64, 69.) 


 The operative complaint contains a single cause of action for breach of an implied 


contract; within that cause of action are allegations based on an implied-in-law contract 


and an implied-in-fact contract.  But ultimately the nature of the right sued upon is the 


breach of a noncontractual duty, described in the complaint as the county’s obligation 


under ordinances “approved by its Board of Supervisors, as well as the statutes contained 


within the Knox-Keene Act and regulations of [the Department] ... to pay for the care and 


treatment rendered by the Plaintiffs to the Patients at a reasonable and customary rate.”  


That the operative complaint uses the phrase “reasonable and customary” rate, taken from 


the regulations implementing the Knox-Keene Act, indicates that the right sued upon 


derives from statute rather than contract.  (See Cal. Code Regs., tit. 28, § 1300.71, 


subd. (a)(3)(B).)  Because the Hospitals’ suit is based on an alleged breach of statutory 


duty rather than an alleged breach of promise, the nature of the Hospitals’ action is 


tortious and the county is immune from suit under section 815.
1
   


 San Mateo Union High School Dist. v. County of San Mateo (2013) 


213 Cal.App.4th 418 (San Mateo) is instructive and supports our reasoning.  The 


plaintiffs in San Mateo were school districts that invested money in a pooled retirement 


fund operated by the defendant County of San Mateo.  The fund invested substantial 


capital with Lehman Brothers Holdings, Inc. (Lehman Brothers), losing over $150 


million when the company went bankrupt.  The plaintiffs sued the county following the 


collapse of Lehman Brothers, alleging statutory violations of prudent investor standards 


as well as breach of contract.  (Id. at p. 424.)  On appeal from a sustained demurrer, the 


 


 
1
  That the Hospitals allege a breach of statutory duty factually distinguishes this 


case from Children’s Hospital, supra, 226 Cal.App.4th at pp. 1268–1270, where the jury 


found an implied-in-fact contract between a hospital and a health care service plan to fill 


a gap for the time period separating the entities’ two written contracts which set 


reimbursement rates. 
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San Mateo court determined that the statutory claims were barred by section 815.  (Id. at 


pp. 432, 434.)  The court also concluded the plaintiffs did not state a cause of action for 


breach of contract because the “nature of the right sued upon in the [breach of contract] 


cause of action is not for breach of a promise, but rather for acts or omissions that 


constitute violations of independent noncontractual duties” set forth in statute.  (Id. at 


p. 440.)  The court reasoned that the “gravamen of plaintiffs’ claim is the failure of 


defendants to manage the [investment fund] competently, in accordance with investment 


policies and statutory requirements, not breach of any separate or additional contractual 


obligations.”  (Ibid.) 


 The Hospitals cite Retired Employees Assn. of Orange County, Inc. v. County of 


Orange (2011) 52 Cal.4th 1171 (Retired Employees), which determined that “a county 


may be bound by an implied contract under California law if there is no legislative 


prohibition against such arrangements, such as a statute or ordinance.”  (Id. at p. 1176.)  


But the only relevant conduct the Hospitals point to here is the issuance of “partial 


payment” by county employees in response to the Hospitals’ claims.  The administrative 


actions of a county employee do not themselves create contractual liability on the part of 


the county, whose contracting authority originates with its Board of Supervisors.  (Santa 


Clara County Charter, art. III, § 300 [“The county may exercise its powers only through 


the Board of Supervisors or officers acting under its authority or of law or of this 


Charter.”]
2
; see Dones v. Life Insurance Company of North America (2020) 


55 Cal.App.5th 665, 693 [distinguishing Retired Employees; “Conduct by a County 


employee such as setting up payroll deductions and issuing confirmations of open 


 


 
2
  Both parties cite this section of the Santa Clara County Charter in their 


supplemental brief, but neither requested judicial notice.  We take judicial notice of the 


Santa Clara County Charter on our own motion.  (Evid. Code, §§ 452, subd. (b), 459, 


subd. (c), 455, subd. (a).)  
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enrollment benefit elections cannot operate to create an implied contract for provision of 


benefits in a manner contrary to legislative constraints.”].)   


 The Hospitals argue that the county’s charter provision restricting to the Board of 


Supervisors the authority to act on behalf of the county cannot be used to “abridge its 


statutory liability” under the Knox-Keene Act.  But the county does not dispute its 


obligation under the Knox-Keene Act to reimburse the Hospitals for the reasonable and 


customary value of the services provided to the county’s enrollees.  Indeed, the county 


has a local ordinance authorizing “Valley Health Plan payment[s] to providers for 


medical services.”
3
  The cited charter provision is a generally applicable section that was 


not designed to evade statutory liability.  That fact distinguishes this case from those 


relied on by the Hospitals, such as Societa Per Azioni De Navigazione Italia v. City of 


Los Angeles (1982) 31 Cal.3d 446, where the City of Los Angeles attempted to use a 


local enactment to shield itself from respondeat superior liability.  (See id. at p. 463 [“To 


the extent that the tariff/ordinance purports to exculpate the City from respondeat 


superior liability for the torts of its pilot-employees, it is in direct conflict with general 


state law.”].) 


D. LEAVE TO AMEND 


 We requested supplemental briefing about whether leave to amend should be 


granted if the operative complaint fails to state a cause of action.  Leave to amend would 


be appropriate if there is a reasonable possibility an amendment would cure the defect 


that caused the demurrer to be sustained.  (Smith v. BP Lubricants USA Inc. (2021) 


64 Cal.App.5th 138, 145.) 


 Based on our conclusion that the nature of the Hospitals’ action against the county 


is tortious rather than contractual, government immunity applies.  The Hospitals have not 


identified any statute that would abrogate the immunity.  Nor have they identified any 


 


 
3
  We take judicial notice of this ordinance as a matter properly noticed by the trial 


court.  (Evid. Code, § 459.) 
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conduct by the county’s Board of Supervisors that might support a breach of implied 


contract cause of action.  As the Hospitals have not demonstrated a reasonable possibility 


of successfully amending their complaint, they are not entitled to that opportunity. 


III. DISPOSITION 


 Let a peremptory writ of mandate issue directing respondent court to vacate its 


September 3, 2020 order overruling petitioner County of Santa Clara’s demurrer and to 


enter a new order sustaining the demurrer without leave to amend.  Costs in this original 


proceeding are awarded to petitioner.  (Cal. Rules of Court, rule 8.493(a)(2).)  Upon 


issuance of the remittitur, the temporary stay order is vacated. 
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      Grover, Acting P. J. 
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ORDER GRANTING DEFENDANT'S MOTION TO DISMISS


NATHANAEL M. COUSINS, United States Magistrate Judge.


*1  The issue before the Court is whether there is an independent, private right of action for
violation of California Health & Safety Code § 1371.4, a provision of the state's KnoxKeene
Act mandating that health plans reimburse emergency services providers. For the reasons set
forth below, the Court holds that no such private right of action exists and, therefore, GRANTS
defendant's motion to dismiss the case without leave to amend.


I. BACKGROUND


Plaintiff (“California Medical Center”) is a California non-profit corporation which provides
medical care to patients. Dkt. No. 1 ¶ 2. Defendant (“Global”) is a Canadian forprofit corporation,
which is in the business of arranging for the provision of health care services to its enrollees and/or
paying for or reimbursing the cost of those services. Id. ¶ 3. Between August 2, 2008 and August
5, 2008, California Medical Center provided emergency medical treatment to an individual with
the initials H.R. who was enrolled in a health care service plan sponsored and/or administered by
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Global. Id. ¶ 8. California Medical Center submitted charges billed for H.R.'s emergency medical
treatment to Global for payment. Id. ¶ 12. In response, Global submitted a payment of $38,240.65,
but has not paid the balance of $78,346.71 that California Medical Center alleges is owed. Id. ¶¶
12–14.


On February 7, 2013, California Medical Center filed this suit, alleging that Global's failure to
fully reimburse the emergency services rendered to H.R. violated California Health & Safety Code
§ 1371.4(b). Id. ¶¶ 16–21. On April 4, 2013, Global filed a motion to dismiss the complaint under
Federal Rule of Civil Procedure 12(b)(6). Dkt. No. 5. The Court held a hearing on the motion on
May 15, 2013.


The Court has jurisdiction under 28 U.S.C. § 1332(a)(2). Dkt. No. 1 ¶¶ 1–3. The parties consented
to the jurisdiction of a United States Magistrate Judge under 28 U.S.C. § 636(c). Dkt. Nos. 8–9.


II. STANDARD OF REVIEW


To survive a motion to dismiss, a complaint must contain sufficient factual matter, accepted as
true, to state a claim for relief that is plausible on its face. Bell Atl. Corp. v. Twombly, 550 U.S.
544, 570, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007); Ashcroft v. Iqbal, 556 U.S. 662, 678, 129 S.Ct.
1937, 173 L.Ed.2d 868 (2009). “The plausibility standard is not akin to a probability requirement,
but it asks for more than a sheer possibility that a defendant has acted unlawfully.... Where a
complaint pleads facts that are merely consistent with a defendant's liability, it stops short of the
line between possibility and plausibility of entitlement to relief.” Iqbal, 556 U.S. at 678 (quoting
Twombly, 550 U.S. at 556–57) (internal quotation marks omitted). All allegations of material fact
are taken as true and are construed in the light most favorable to the nonmoving party. Coal. For
ICANN Transparency, Inc. v. YeriSign, Inc., 611 F.3d 495, 501 (9th Cir.2010).


III. DISCUSSION


A. The Request for Judicial Notice of Legislative History Is Granted.
*2  As a general rule, a court may not look to matters beyond the complaint without converting
a motion to dismiss into one for summary judgment. Datel Holdings Ltd. v. Microsoft Corp., 712
F.Supp.2d 974, 983 (N.D.Cal.2010) (Laporte, J.) (citations omitted). However, a court may take
judicial notice of “material which is either submitted as part of the complaint or necessarily relied
upon by the complaint,” as well as “matters of public record.” Id. Under Federal Rule of Evidence
201(b), a judicially noticed fact must be one not subject to reasonable dispute in that it is either: (1)
generally known within the territorial jurisdiction of the trial court; or (2) capable of accurate and
ready determination by resort to sources whose accuracy cannot reasonably be questioned.” See id.
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Here, both parties request that the Court take judicial notice of unreported district court decisions.
While a court may take judicial notice of another court's order, see Holder v. Holder, 305 F.3d 854,
866 (9th Cir.2002), there is no need to do so here. The parties may cite to unreported district court
decisions to the extent permitted by the local rules and the Court discusses these decisions below.
See Civil L.R. 3–4(e), 7–14; see also Ninth Circuit Court of Appeals Rule 36–3.


In addition, Global requests that the Court take judicial notice of certain portions of the legislative
history of California Health & Safety Code § 1371.4. California Medical Center does not oppose
this request. Judicial notice of the legislative history of state statutes is appropriate under Federal
Rule of Evidence 201. See, e.g., Hunt v. Check Recovery Systems, Inc., 478 F.Supp.2d 1157, 1160–
61 (N.D.Cal.2007). The Court grants Global's request for judicial notice as to Exhibits 3 and 4,
Dkt. Nos. 15–3 and 15–4. The parties' remaining requests for judicial notice are denied, as not
necessary.


B. California Health & Safety Code § 1371.4 Does Not Provide a Private Right of Action.
Global moves to dismiss California Medical Center's complaint arguing that, while private parties
may pursue violations of section 1371.4 of the Knox–Keene Act under California's Unfair
Competition Law (UCL) or certain common law theories, there is no independent right of action
by private parties directly under the statute. Dkt. No. 5 at 2:11–14. In response, California Medical
Center argues that there is “no binding precedent which holds that an independent cause of action
is barred,” and that the legislative intent indicates the existence of a private right of action under
section 1371.4. Dkt. No. 10 at 5:26–27, 12:4–13:23.


This Court is bound by the decisions of the Supreme Court of California when interpreting state
law. Vernon v. City of Los Angeles, 27 F.3d 1385, 1391 (9th Cir.1994) (citations omitted). When
the California Supreme Court has not spoken to a particular controversy, the Court must determine
what result it would reach based on state appellate court opinions, statutes, and treatises. Id.
(citations omitted). The Court is not bound by the decisions of lower state courts or other federal
courts of equal rank. Hart v. Massanari, 266 F.3d 1155, 1169–70, 1174 (9th Cir.2001). Because
there is no binding case law on the issue presented by Global's motion, this Court must interpret
the Knox–Keene Act to determine whether a stand-alone, private cause of action exists under
California Health & Safety Code § 1371.4(b).


*3  As a threshold issue, the parties appear to disagree about the relevant test for determining
the existence of a private right of action under California law. In its opposition to the motion to
dismiss, California Medical Center asserts that California courts imply a private right of action
in accordance with the Restatement (Second) of Torts § 874(A). Dkt. No. 10 at 12:22–27. The
Restatement test “allows the court itself to create a new private right to sue, even if the Legislature
never considered creation of such a right, and if the court is of the opinion that a private right
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to sue is appropriate and needed.” Lu v. Hawaiian Gardens Casino, Inc., 50 Cal.4th 592, 602,
113 Cal.Rptr.3d 498, 236 P.3d 346 (2010) (internal quotation marks and citations omitted). As the
California Supreme Court has made clear, however, the use of the Restatement test is limited to
determining whether to “recognize a tort action for damages to remedy a constitutional violation.”
Id. (quoting Katzberg v. Regents of University of California, 29 Cal.4th 300, 325, 127 Cal.Rptr.2d
482, 58 P.3d 339 (2002)).


In Lu, the California Supreme Court recognized that a “violation of a state statute does not
necessarily give rise to a private cause of action.” Id. at 596, 113 Cal.Rptr.3d 498, 236 P.3d
346 (citations omitted). “Instead, whether a party has a right to sue depends on whether the
Legislature has ‘manifested an intent to create such a private cause of action’ under the statute.”
Id. (citations omitted). Such legislative intent may be revealed through the language of the statute
and its legislative history. Id. (citations omitted). A statute may contain “clear, understandable,
unmistakable terms, which strongly and directly indicate that the Legislature intended to create
a private cause of action,” for instance, by expressly stating that “a person has or is liable for a
cause of action for a particular violation,” or “more commonly, a statute may refer to a remedy or
means of enforcing its substantive provisions, i.e., by way of an action.” Id. at 597, 113 Cal.Rptr.3d
498, 236 P.3d 346 (internal quotation marks and citations omitted). “If, however, a statute does
not contain such obvious language, resort to its legislative history is next in order .” Id. (citations
omitted). If a statute does not expressly create a cause of action, there must be a “clear indication”
that the Legislature intended to do so. Id. at 600, 113 Cal.Rptr.3d 498, 236 P.3d 346. Applying this
test, the Court concludes that, if presented with this issue, the California Supreme Court would
likely hold that no private right of action is available for violation of California Health & Safety
Code § 1371.4(b).


1. The Statutory Language Does Not Expressly Create a Private Cause of Action.
California Health & Safety Code § 1371.4 is part of the Knox–Keene Health Care Service Plan
Act of 1975, Cal. Health & Safety Code § 1340 et seq. Section 1371.4(b) provides:


A health care service plan, or its contracting medical providers, shall reimburse
providers for emergency services and care provided to its enrollees, until the
care results in stabilization of the enrollee, except as provided in subdivision
(c). As long as federal or state law requires that emergency services and care
be provided without first questioning the patient's ability to pay, a health care
service plan shall not require a provider to obtain authorization prior to the
provision of emergency services and care necessary to stabilize the enrollee's
emergency medical condition.
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*4  This language does not expressly refer to a cause of action, a remedy, or means of enforcing
its substantive provisions. There are no clear or unmistakable terms indicating an intent to create
a private right of action for violation of section 1371.4(b).


In support for its position that the language of section 1371.4(b) indicates a legislative intent to
create a private right of action, California Medical Center argues that the provision is similar
to the refund provision in Goehring v. Chapman University, 121 Cal.App.4th 353, 377–78, 17
Cal.Rptr.3d 39 (2004) which was found to explicitly denote a private right of action. In Goehring,
the statute at issue, California Business and Professions Code § 6061, required unaccredited law
schools to provide certain disclosure statements to students, and further provided that “[i]f any
school does not comply with these requirements, it shall make a full refund of all fees paid by
students.” Id. at 377, 17 Cal.Rptr.3d 39. The court held that the purpose of the refund provision
was to “encourage compliance with disclosure requirements,” and that this was indicative of the
Legislature's intent to create a private right of action. Id. at 379. Goehring is distinguishable. Here,
the statutory provision at issue sets forth rules regarding the authorization and reimbursement of
emergency services. Unlike the provision in Goehring, California Health & Safety Code § 1371.4
contains no language that expressly entitles private parties to a remedy or penalty for violation
of the statute. See id. at 377, 17 Cal.Rptr.3d 39; Lu, 50 Cal.4th at 603 n. 8, 113 Cal.Rptr.3d 498,
236 P.3d 346.


While no California court has been called upon to determine the availability of a stand-alone,
private right of action for violation of section 1371.4(b), two California appellate decisions have
held that medical providers could bring private actions for violations of the Knox–Keene Act
under the UCL and common law theories. In Coast Plaza Doctors Hosp. v. UHP Healthcare, 105
Cal.App.4th 693, 696, 705–06, 129 Cal.Rptr.2d 650 (2002) the court held that the Knox–Keene
Act did not bar a health care provider from seeking reimbursement required by California Health
& Safety Code § 1371 directly from the health care insurer for services rendered to enrollees of the
health care plan “on a common law breach of contract theory or under the unfair competition law
(Bus. & Prof.Code, § 17200).” The court noted that “[t]he Knox–Keene Act itself contemplates
that a health care plan may be held liable under theories based on other law.” Id. at 706, 129
Cal.Rptr.2d 650; see Cal. Health & Safety Code § 1371.25 (“A plan, any entity contracting with a
plan, and providers are each responsible for their own acts or omissions.... Nothing in this section
shall preclude a finding of liability on the part of a plan, any entity contracting with a plan, or a
provider, based on the doctrines of equitable indemnity, comparative negligence, contribution, or
other statutory or common law bases for liability.”). Similarly, the court in Bell v. Blue Cross of
California, 131 Cal.App.4th 211, 214–16, 31 Cal.Rptr.3d 688 (2005) held that emergency room
physicians could bring a UCL claim based on section 1371.4 or a common law claim for quantum
meruit against a health care services plan to obtain reimbursement for services provided. The
court reasoned that “[a]lthough the Department of Managed Health Care has jurisdiction over the
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subject matter of section 1371 .4 (as well as the rest of the Knox–Keene Act), its jurisdiction is not
exclusive and there is nothing in section 1371.4 or in the Act generally to preclude a private action
under the UCL or at common law on a quantum meruit theory.” Id. at 216–17, 31 Cal.Rptr.3d
688 (citations omitted). The courts in Coast Plaza and Bell contemplated causes of action under
the UCL or at common law, and did not discuss the availability of a stand-alone, private cause of
action for violations of the Knox–Keene Act. Therefore, they do not support California Medical
Center's position.


*5  Furthermore, the California Court of Appeal has observed that private parties do not have
a general power to enforce the Knox–Keene Act. See Blue Cross of California, Inc. v. Superior
Court, 180 Cal.App.4th 1237, 1250, 102 Cal.Rptr.3d 615 (2009) (“although the Knox–Keene Act
expressly authorizes the DMHC to enforce the statute and does not include a parallel authorization
for suits by private individuals, private individuals can bring suit under the UCL for violations of
the Knox–Keene Act.” (citing Bell, 131 Cal.App.4th at 216–17, 31 Cal.Rptr.3d 688)); California
Med. Ass'n, Inc. v. Aetna U.S. Healthcare of California, Inc., 94 Cal.App.4th 151, 161, 114
Cal.Rptr.2d 109 (2001) (noting that a private party did not have a general power to enforce the
Knox–Keene Act, and that such power has been entrusted exclusively to the DMHC (citations
omitted)).


In its opposition, California Medical Center relies on language from California Medical
Association stating that private parties may “sue to enjoin acts made unlawful by Knox–Keene.”
California Medical Association, 94 Cal.App.4th at 161, 114 Cal.Rptr.2d 109 (citations omitted).
California Medical Center's assertion, that this is precisely what it is seeking to do in the present
case, has no merit. Dkt. No. 10 at 8:18–22. As California Medical Center acknowledged at the
hearing on the motion to dismiss, it is seeking damages, not an injunction against Global. See
also Dkt. No. 1 at 6. Moreover, in the above quoted statement, the court in California Medical
Association relied on Samura v. Kaiser Found. Health Plan, Inc., 17 Cal.App.4th 1284, 1299, 22
Cal.Rptr.2d 20 (1993) which involved unfair competition claims, not a stand-alone cause of action
under the Knox–Keene Act. Likewise, the plaintiff in California Medical Association brought a
UCL claim seeking to enjoin an act made unlawful by the Knox–Keene Act. 94 Cal.App.4th at
169, 114 Cal.Rptr.2d 109.


Unlike the plaintiffs in the above state court cases, here, California Medical Center has not brought
a UCL or common law cause of action, and instead seeks to maintain a stand-alone cause of
action directly under section 1371.4. At least one U.S. district court has held that no such private
right of action is available under that statute. See Regents of University of California v. Global
Excel Management, Inc., No. 10–cv–8164, 2010 WL 5175034, at *4 (C.D.Cal. Dec.10, 2010). In
Regents, the court considered a Rule 12(b)(6) motion to dismiss a private action against Global
for its alleged failure to provide reimbursement in violation of California Health and Safety Code
§ 1371.4. In granting the motion, the court stated that, while there is nothing in section 1371.4 that
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precludes private causes of action to pursue reimbursement of amounts owed, those actions are
limited to “other statutes, like California's Unfair Competition Law, or common law doctrines such
as ‘equitable indemnity, comparative negligence, contribution,’ or quantum meruit.” Id. (citing
Coast Plaza, 105 Cal.App.4th at 706–07, 129 Cal.Rptr.2d 650).


*6  California Medical Center asserts that the holding in Regents is not persuasive in that the
decision conflicts with the same court's earlier decision in Cedars–Sinai Med. Ctr. v. Global Excel
Mgmt., Inc., No. 09–3627, 2009 WL 7322253 (C.D.Cal. Dec.30, 2009). Dkt. No. 10 at 9:20–23.
This point is not well taken. Cedars–Sinai involved unfair competition and common law claims
for reimbursement by a hospital which was an assignee of patients' insurance polices, not a stand-
alone claim under the Knox–Keene Act. WL 7322253, at * 1. One of the defendant insurance
companies moved to dismiss all the claims for improper venue based on a forum selection clause
in the insurance policy. Id. The hospital argued that the forum selection clause should be limited
to the breach of contract and breach of implied covenant of good faith and fair dealing claims, but
not to the remaining, “unassigned claims” for breach of implied contract, quantum meruit, unjust
enrichment, and unfair competition. Id. at *4. The court noted in passing that, “even in the absence
of an assignment, Cedars–Sinai's unassigned claims may have been brought under the KnoxKeene
Act.” Id. at *6. Nonetheless, the court concluded that the unassigned claims were also covered by
the forum selection clause because they originated in the policy between the insurance company
and the patients. Id. There is nothing in the court's opinion that suggests the availability of a stand-
alone claim under the Knox–Keene Act. Dkt. No. 10 at 9:20–10:15. To the contrary, the language
from Cedars–Sinai upon which California Medical Center relies cites to Bell, which involved a
UCL claim and a common law claim for quantum meruit, not a private right of action under the
Knox–Keene Act. See Bell, 131 Cal.App.4th at 214, 216, 31 Cal.Rptr.3d 688.


California Medical Center also urges the Court to adopt the holding in Enloe Medical Center v.
Principal Life Ins. Co., No. 10–cv–2227, 2011 WL 6396517, at *8–9 (E.D.Cal. Dec.20, 2011),
which disagreed with the Regents court's holding that causes of actions under section 1371.4 are
limited to other statutes. Dkt. No. 10 at 10:19–11:18. In so holding, the Enloe court observed that
Bell and Coast Plaza only analyzed claims based in the UCL and common law, and that neither
case foreclosed a stand-alone claim. Id. at *8–9, 129 Cal.Rptr.2d 650. The court noted, however,
that the parties did not adequately brief whether the statute provides an independent cause of action
and expressly declined to engage in a sua sponte analysis of this issue. Id. This issue is now
presented by the motion to dismiss before this Court. Because section 1371.4 does not contain
language expressly creating a private cause of action, the Court will turn to an examination of
the Legislature's intent, as required by the California Supreme Court. Lu, 50 Cal.4th at 597, 113
Cal.Rptr.3d 498, 236 P.3d 346.


2. The Legislative History Does Not Manifest an Intent to Create a Private Right of
Action.
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*7  The Knox–Keene Act is a comprehensive system of licensing and regulation under the
jurisdiction of the Department of Managed Health Care. Bell, 131 Cal.App.4th at 215, 31
Cal.Rptr.3d 688 (citation omitted). The purpose of section 1371.4, as articulated in the comments
to the Bill Analysis, was to alleviate concerns regarding managed healthcare. S. Rules Comm.,
Office of S. Floor Analyses, Unfinished Bus., Analysis of S.B. No. 1832 (Cal.1993–1994 Reg.
Sess.) as amended May 4, 1994. Section 1371.4 introduced a series of provisions to ensure that
California's citizens received proper care and to eliminate “incentives for carriers to deny care and
reduce payments to physicians.” Id. Specifically, section 1371.4 details guidelines and procedures
for handling authorization of a patient's care. Analysis of S.B. 1832 as amended Aug. 12, 1994.
As articulated by Assembly Member Bill Morrow in connection with a proposed amendment to
the statute, the purpose of section 1371.4 was to “ensure that health care service plans provide
coverage for emergency services and care up to the point of stabilization,” after which point
authorization would be required. Cal. Assemb. Journal, No. 264 (1997–1998 Reg. Sess.); see also
Ochs v. PacifiCare of California, 115 Cal.App.4th 782, 790, 9 Cal.Rptr.3d 734 (2004) (noting that
the intent of section 1371.4 was to require health care service plans to pay for emergency services
that were not preapproved and that otherwise might not be covered). The Legislative Counsel's
Digest states that the bill which introduced section 1371.4 “would require health care service plans
to reimburse providers for emergency services and care without prior authorization in specified
circumstances.” Legislative Counsel's Digest for S.B. 1832 (Sept. 16, 1994), Dkt. No. 15–3.


As in Lu, 50 Cal.4th at 601, 113 Cal.Rptr.3d 498, 236 P.3d 346, there is no acknowledgement in
the legislative history that a private right of action existed under section 1371.4, see Dkt. Nos. 15–
3 and 15–4, which “is a strong indication the Legislature never intended to create such a right of
action.” Moreover, section 1371.4 has been amended four times since it was ratified in 1994. The
substantive changes were clarifications regarding post-stabilization care which further emphasizes
the section's focus on patient care. Analysis of S.B. 1832 as amended May 4, 1994. A review of
the legislative history of section 1371.4 thus reveals no intent to create a private right of action
under the statute.


Despite arguing that the “legislative underpinnings of the statute clearly point to the existence of
a private right of action under Section 1371.4,” California Medical Center has failed to identify
any manifestation of an intent to create such a private right of action in the legislative history.
Dkt. No. 10 at 13:21–22. Instead, California Medical Center makes the sweeping assertion that,
without a private right of action, the statute “would never be enforced.” Dkt. No. 10 at 13:3–
4. In support of this assertion, California Medical Center cites Bell, 131 Cal.App.4th at 218, 31
Cal.Rptr.3d 688, where the court noted that the Department of Managed Health Care has supported
private enforcement of the Act. Dkt. No. 10 at 13:3–19. California Medical Center's argument
does not provide a sufficient basis for finding a private right of action in the absence of a clear
manifestation of legislative intent. See Lu, 50 Cal.4th. at 601, 113 Cal.Rptr.3d 498, 236 P.3d 346
(noting that “when neither the language nor the history of a statute indicates an intent to create a
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new private right to sue, a party contending for judicial recognition of such a right bears a heavy,
perhaps insurmountable, burden of persuasion.” (citations omitted)). In any event, that argument
fails because nothing prevents the enforcement of the statute under the UCL or common law
theories, as the court in Bell and the Department of Managed Health Care, as quoted in Bell, both
acknowledged. Bell, 131 Cal.App.4th at 218, 31 Cal.Rptr.3d 688; see Lu, 50 Cal.4th at 603–04,
113 Cal.Rptr.3d 498, 236 P.3d 346 (a court's holding that a statute does not provide a private cause
of action does not necessarily foreclose the availability of other remedies such as common law
theories, or prevent the Legislature from creating additional remedies).


*8  Furthermore, courts have noted that the Knox–Keene Act, in conferring on private parties the
right to enjoin violations of the Act under the UCL or at common law, did not confer on parties
a general power to enforce it. See California Medical Association, 94 Cal.App.4th at 161, 114
Cal.Rptr.2d 109. Since California Medical Association, California Health & Safety Code § 1371.4
has been amended three times without any clarification as to whether an independent, private cause
of action is available. The Legislature's silence on the issue may be indicative of its intent to not
create such a cause of action. See Wilcox v. Birtwhistle, 21 Cal.4th 973, 983, 90 Cal.Rptr.2d 260,
987 P.2d 727 (1999) (acknowledging that, while not determinative, legislative silence after a court
has construed a statute may give rise to an inference of acquiescence or passive approval).


Because neither the language, nor the legislative history o f section 1 371.4(b) contain a clear
indication of the Legislature's intent to provide for an independent, private cau se of action, this
Court declines to create one. Accordingly, the Court GRANTS Global's motion to dismiss.


C. Leave to Am end Would Be Futile.
Where a court dismisses for failure to state a claim under Rule 12(b) normally grant leave to amend
unless it determines that the pleading could cured by the allegation of other facts. Cook, Perkiss
& Liehe v. N. Cal. Co 911 F.2d 242, 247 (9th Cir.1990). At the hearing on the motion to dismis
Medical Center conceded that it does not have recourse under the UCL or at common because
any such potential claims are time-barred. Accordingly, Californi a Medical Center's stand-alone
claim under California Health & Safety Code § 1371 .4 is dismis without leave to amend.


IV. CONCLUS ION


Global's motion to dismiss California Medical Center's claim for violation of California Health &
Safety Code § 1371.4, on the ground that there is no private right of action for violation of that
statute, is granted without leave to amend.


IT IS SO ORDERED.
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1 Cal.5th 994
Supreme Court of California.


CENTINELA FREEMAN EMERGENCY MEDICAL
ASSOCIATES et al., Plaintiffs and Appellants,


v.
HEALTH NET OF CALIFORNIA, INC., et al., Defendants and Respondents.


Centinela Radiology Medical Group, Plaintiff and Appellant,
v.


Health Net of California, Inc., et al., Defendants and Respondents.


S218497
|


Filed 11/14/2016


Synopsis
Background: Emergency room physicians brought suits against health care service plans for,
among other things, negligent delegation of financial responsibility to pay to individual practice
association which became insolvent. The Superior Court, Los Angeles County, No. BC449056,
John Shepard Wiley, J., sustained plans' demurrer without leave to amend. Physicians appealed,
and the Court of Appeal reversed and remanded with directions. Plans petitioned for review. The
Supreme Court granted review, superseding the opinion of the Court of Appeal.


Holdings: The Supreme Court, Cantil-Sakauye, C.J., held that:


[1] Knox–Keene Health Care Service Plan Act of 1975 did not per se impose duty of care on health
care service plans to guarantee payment;


[2] health care service plans owed a duty of care to noncontracting emergency room physicians
when entering into delegation contracts with individual practice associations; disapproving Desert
Healthcare Dist. v. PacifiCare FHP, Inc., 94 Cal.App.4th 781, 114 Cal.Rptr.2d 623 and California
Emergency Physicians Medical Group v. PacifiCare of California, 111 Cal.App.4th 1127, 4
Cal.Rptr.3d 583; and


[3] under allegations as pleaded, health care service plans had duty to reassume delegated
obligation to pay emergency room physicians following individual practice association's financial
insolvency.
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Affirmed and remanded with directions.


Opinion, 170 Cal.Rptr.3d 142, vacated.


Procedural Posture(s): On Appeal; Petition for Discretionary Review; Demurrer to Complaint.


West Headnotes (18)


[1] Appeal and Error Pleadings and Evidence
Appeal and Error Objections and exceptions;  demurrer
Supreme Court treats a demurrer as admitting all material facts properly pleaded, but not
contentions, deductions or conclusions of fact or law; Court also considers matters which
may be judicially noticed.


36 Cases that cite this headnote


[2] Pleading Process, pleadings, and other documents
When considering a demurrer, court gives the complaint a reasonable interpretation,
reading it as a whole and its parts in their context.


10 Cases that cite this headnote


[3] Appeal and Error Objections and exceptions;  demurrer
When a demurrer is sustained, Supreme Court on review determines whether the complaint
states facts sufficient to constitute a cause of action, and when it is sustained without leave
to amend, Court decides whether there is a reasonable possibility that the defect can be
cured by amendment.


49 Cases that cite this headnote


[4] Appeal and Error Objections and exceptions;  demurrer
The burden of proving reasonable possibility of amending a complaint is squarely on the
plaintiff appealing the sustaining of a demurrer.


27 Cases that cite this headnote
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[5] Appeal and Error Objections and exceptions;  demurrer
On review of a ruling sustaining a demurrer, examination of the complaint is de novo.


27 Cases that cite this headnote


[6] Health Quasi contract, quantum meruit, and emergency assistance
Insurance Payment of Proceeds
Knox–Keene Health Care Service Plan Act of 1975 did not impose statutory duty of care
on health care service plan when delegating financial responsibility to pay emergency
service providers; as Act allowed delegation, payment obligation was not a “nondelegable”
duty for which plans retained ultimate responsibility. Cal. Health & Safety Code §
1371.4(e).


5 Cases that cite this headnote


[7] Health Contracts for services
Insurance Powers and duties
Insurance Negligence in general
Under the Knox–Keene Health Care Service Plan Act of 1975, health care service plans
are not statutory guarantors of their contracted individual practice associations' financial
obligations, and no duty of care arises from its provisions. Cal. Health & Safety Code §
1371.4(e).


4 Cases that cite this headnote


[8] Health Contracts for services
Insurance Claim Procedures
Insurance Payment of Proceeds
Department of Managed Health Care (DMHC) regulation stating that a health care service
plan's obligation to assume responsibility for the processing and timely reimbursement of
a capitated provider's claims may be altered by an approved corrective action plan does not
impose duty on health care service plans to reassume payment obligations when a delegate
fails to pay a provider's claims; purpose of regulation is merely to promote accurate and
timely claims processing and settlement, and Governor's veto of senate bill withheld any
statutory remedy for unpaid emergency service providers. Cal. Health & Safety Code §
1371.4(e); Cal. Code Regs. tit. 28, § 1300.71(e)(6).
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2 Cases that cite this headnote


[9] Administrative Law and Procedure Rule or regulation as a whole; relation of parts
to whole and one another
Regulations, like statutes, must be read as a whole and construed in context, keeping the
regulatory purpose in mind.


[10] Administrative Law and Procedure Consistency with statute, statutory scheme, or
legislative intent
An administrative agency cannot by its own regulations create a remedy which the
Legislature has withheld.


1 Cases that cite this headnote


[11] Health Quasi contract, quantum meruit, and emergency assistance
Insurance Negligence in general
Health care service plans which delegated emergency services financial responsibility
to individual practice association under the Knox–Keene Health Care Service Plan Act
of 1975 owed a duty of care to noncontracting emergency room physicians in entering
into delegation contracts; emergency room physicians were a specific and well-defined
class who previously were able to seek reimbursement directly from health plans, impact
of delegation on physicians was not collateral to the delegation, service plans could
have reasonably anticipated that insolvent association would be unable to pay physicians'
claims, delegation brought physicians into position of risk from association's insolvency,
and physicians were required by law to provide services regardless of ability to pay;
disapproving Desert Healthcare Dist. v. PacifiCare FHP, Inc., 94 Cal.App.4th 781, 114
Cal.Rptr.2d 623 and California Emergency Physicians Medical Group v. PacifiCare of
California, 111 Cal.App.4th 1127, 4 Cal.Rptr.3d 583. Cal. Health & Safety Code §
1371.4(e).


[12] Negligence Necessity and Existence of Duty
The threshold element of a cause of action for negligence is the existence of a duty to use
due care toward an interest of another that enjoys legal protection against unintentional
invasion.
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10 Cases that cite this headnote


[13] Negligence Duty as question of fact or law generally
Whether the essential duty of care prerequisite to a negligence cause of action has been
satisfied in a particular case is a question of law to be resolved by the court.


6 Cases that cite this headnote


[14] Negligence Public policy concerns
Negligence Economic loss doctrine
Negligence Privity
Although recognition of a duty to manage business affairs so as to prevent purely economic
loss to third parties in their financial transactions is the exception, not the rule, in
negligence law, privity of contract is no longer necessary to recognition of a duty in the
business context and public policy may dictate the existence of a duty to third parties.


9 Cases that cite this headnote


[15] Negligence Balancing and weighing of factors
Negligence Economic loss doctrine
When considering the existence of a duty to manage business affairs so as to prevent purely
economic loss to third parties in their financial transactions, the determination whether in
a specific case the defendant will be held liable to a third person not in privity is a matter
of policy and involves the balancing of various factors, among which are (1) the extent to
which the transaction was intended to affect the plaintiff, (2) the foreseeability of harm to
him, (3) the degree of certainty that the plaintiff suffered injury, (4) the closeness of the
connection between the defendant's conduct and the injury suffered, (5) the moral blame
attached to the defendant's conduct, and (6) the policy of preventing future harm.


11 Cases that cite this headnote


[16] Health Quasi contract, quantum meruit, and emergency assistance
Insurance Negligence in general
Under allegations as pleaded by emergency service providers in complaint, health care
service plans which delegated emergency services financial responsibility to individual
practice association under the Knox–Keene Health Care Service Plan Act of 1975 had duty
to reassume its delegated obligation to pay noncontracting emergency room physicians
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following association's financial insolvency; delegation to association was intended to
affect physicians, financial harm was foreseeable, physicians suffered actual injury, service
plan had no reasonable expectation that payment would occur through corrective action
plan process such that there was a close connection between service plans' conduct and
physicians' injury, and imposition of duty of care would prevent future economic harm to
physicians. Cal. Health & Safety Code §§ 1371.4(e), 1375.4, 1375.5, 1374.6; Cal. Code
Regs. tit. 28, §§ 1300.75.4.8(a)(4),(5).


1 Cases that cite this headnote


[17] Health Contracts for services
Insurance Of Insurers
A health care service plan's duty to reassume the financial responsibility it has delegated
to a contracting medical provider group under the Knox–Keene Health Care Service Plan
Act of 1975 is triggered by the plan's receipt of information through which the plan
becomes aware or should become aware that there can be no reasonable expectation that its
delegate will be able to reimburse covered claims from noncontracting emergency service
providers. Cal. Health & Safety Code § 1371.4(e).


3 Cases that cite this headnote


[18] Health Quasi contract, quantum meruit, and emergency assistance
A health care service plan that initially responsibly delegates financial responsibility to
an individual practice association or other risk bearing organization under the Knox–
Keene Health Care Service Plan Act of 1975 may reasonably expect that any financial
difficulties subsequently experienced by its delegate can be adequately addressed through
the corrective action plan process, and normally does not act negligently when it properly
engages in and cooperates in such process; however, a health care plan retains a continuing
duty to monitor and assess whether such an expectation is reasonable under the particular
circumstances presented, and to timely take action to protect noncontracting emergency
service providers when it knows or should know that there can be no reasonable
expectation that its delegates will be able to reimburse claims for services. Cal. Health &
Safety Code § 1371.4(e).


See 6 Witkin, Summary of Cal. Law (10th ed. 2005) Torts, § 1180.
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Barger & Wolen, John M. LeBlanc; Hinshaw & Culbertson, Sandra I. Weishart and Larry M.
Golub, Los Angeles, for California Association of Health Plans and CAPG as Amicus Curiae on
behalf of Defendants and Respondents.


Carol L. Ventura, Drew Brereton and Sheila M. Tatayon for California Department of Managed
Health Care as Amici Curiae.


Opinion


Cantil–Sakauye, C.J.


*1000  Both state and federal law require any licensed hospital that has appropriate facilities and
qualified personnel to provide emergency medical services or care regardless of a patient's ability
to pay. (Health & Saf. Code, § 1317, subds. (a), (b); 1  *1001  42 U.S.C. § 1395dd (b), (h).) If
the ***284  patient is an enrollee in a health care service plan, 2  the plan is required by statute to
reimburse the emergency service provider for necessary emergency medical services and care. (§
1371.4, subd. (b).) Plans are permitted, however, to delegate this financial responsibility to their
contracting medical providers. (§ 1371.4, subd. (e), hereafter section 1371.4(e).)


1 All further statutory references are to the Health and Safety Code unless otherwise indicated.


2 Health care service plans are defined in section 1345, subdivision (f). They are commonly
known as health maintenance organizations or HMOs. (Watanabe v. California Physicians'
Service (2008) 169 Cal.App.4th 56, 59, fn. 3, 86 Cal.Rptr.3d 374.)


In this case, each defendant health care service plan (hereafter Health Plan) delegated its
emergency services financial responsibility to its contracting medical providers, three individual
practice associations (IPAs). 3  Allegedly, these three IPAs failed to comply with multiple state
financial solvency requirements beginning in 2007, and continuing through each quarter for the
following four years, resulting in their failure to reimburse the plaintiff noncontracting service
providers for the emergency care that they provided to enrollees of defendant Health Plans. The
noncontracting emergency service providers allege that at the time of delegation and throughout the
duration of the delegation contracts between the Health Plans and the IPAs, the Health Plans knew
or should have known that these IPAs were insolvent. The providers further claim that under the
circumstances, the Health Plans lacked any reasonable expectation that the IPAs would reimburse
their emergency service claims. Rather than helping to resolve the growing number of their unpaid
claims, the noncontracting emergency service providers allege, the Health Plans simply advised
them to continue submitting their claims to the insolvent IPAs. The IPAs eventually went out of
business. Plaintiff providers then brought actions seeking reimbursement from the Health Plans.
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3 “Section 1373, subdivision (h)(6), defines an individual practice association by reference
to title 42 United States Code section 300e–1(5), which provides as relevant: ‘The term
“individual practice association” means a ... legal entity which has entered into a services
arrangement (or arrangements) with persons who are licensed to practice medicine.’
” (Prospect Medical Group, Inc. v. Northridge Emergency Medical Group (2009) 45 Cal.4th
497, 502, fn. 3, 87 Cal.Rptr.3d 299, 198 P.3d 86 (Prospect Medical).)


We granted review to consider whether a health care service plan's delegation of its financial
responsibility to an IPA or other ***285  contracting medical provider group pursuant to section
1371.4(e) relieves it of any obligation to pay providers' claims for covered emergency services and
care or if, as plaintiffs **1120  contend, a health care service plan has a common law tort duty
to noncontracting emergency service providers to act reasonably in making an initial delegation
and a continuing tort duty to protect such noncontracting providers from financial harm resulting
from any subsequent insolvency of its delegate. 4  We conclude that a health care service plan
may *1002  be liable to noncontracting emergency service providers for negligently delegating
its financial responsibility to an IPA or other contracting medical provider group that it knew or
should have known would not be able to pay for emergency service and care provided to the
health plan's enrollees. We further conclude that a health care service plan has a narrow continuing
common law tort duty to protect noncontracting emergency service providers once it makes an
initial delegation of its financial responsibility. Specifically, a health care service plan may be
liable to noncontracting emergency service providers for negligently continuing or renewing a
delegation contract with an IPA when it knows or should know that there can be no reasonable
expectation that its delegate will be able to reimburse noncontracting emergency service providers
for their covered claims.


4 In addition to the briefs of the parties, we have received a number of amicus curiae briefs.
The California chapter of the American College of Emergency Physicians and the California
Medical Association have filed briefs in support of plaintiffs. Counsel for the California
Association of Health Plans and CAPG (formerly known as the California Association of
Physicians Groups) have filed briefs in support of defendants. We requested and received an
amicus curiae brief from the California Department of Managed Health Care.


A brief summary of the factual and procedural background of this matter and a general overview
of the statutory and regulatory backdrop provides context for the parties' contentions and our
conclusions.


I. FACTUAL AND PROCEDURAL BACKGROUND
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The consolidated appeal in this matter involved two related actions. In the Centinela Freeman
action, four California partnerships of emergency room physicians (hereafter Centinela Freeman),
sued various health care service plans and three IPAs (known collectively as La Vida) to which
the plans delegated their financial responsibilities to pay emergency service claims. 5  In the
Centinela Radiology action, Centinela Radiology Medical Group (hereafter Centinela Radiology),
a partnership of radiologists who provided emergency and nonemergency radiology services to
enrollees of various health *1003  care service plans, filed a nearly identical complaint against
the three La Vida IPAs and the same plans sued in the Centinela Freeman action. 6


5 Plaintiffs in the Centinela Freeman action are Centinela Freeman Emergency Medical
Associates, Sherman Oaks Emergency Medical Associates, Valley Presbyterian Emergency
Medical Associates, and Westside Emergency Medical Associates.
Defendant Health Plans in the Centinela Freeman action are Health Net of California, Inc.,
Blue Cross of California, PacifiCare of California, California Physicians' Service, Cigna
Healthcare of California, Inc., Care 1st Health Plan, and Aetna Health of California, Inc.
As the Court of Appeal recognized, “[t]he precise names of the three La Vida entities are
unclear. They were named as: (1) La Vida Medical Group & IPA, doing business as La Vida
Prairie Medical Group; (2) La Vida Multispecialty Medical Centers, Inc.; and (3) Prairie
Medical Group, Inc. However, when the first La Vida entity answered the initial complaint,
it indicated its actual name was La Vida Medical Group, Inc.”


6 Centinela Radiology's complaint initially did not include California Physicians' Service as a
defendant. Although not entirely clear from the record, it appears that California Physicians'
Service may have been added by amendment, as well as an additional health plan, SCAN
Health Plan.
Centinela Radiology's complaint sought reimbursement from the Health Plans for services
provided on both an emergency and nonemergency basis. On appeal, however, the Court
of Appeal observed that Centinela Radiology appeared to focus solely on the emergency
services provided by its members and the court expressly limited its opinion to plaintiffs'
negligence claims for a failure to pay for compulsory services provided on an emergency
basis. Likewise, our grant of review, and therefore our conclusions, are limited to a health
care service plan's duty of care to noncontracting emergency service providers who provide,
under statutory compulsion, emergency care to the plans' enrollees.


According to both complaints, none of the plaintiff medical groups contracted with La Vida or
any of the Health Plans for the provision of services, but each had provided **1121  covered
emergency services and care to the Health Plans' enrollees who were assigned to La Vida. Plaintiffs
alleged that they sought reimbursement for ***286  their services and care from La Vida because
defendant Health Plans had delegated their responsibility to pay covered claims to La Vida, but
La Vida either did not pay or did not fully pay their claims.
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As relevant here, both complaints set forth a negligence cause of action alleging that the Health
Plans are responsible for payment of plaintiffs' claims, despite their delegation of financial
responsibility to La Vida, because at the time of the Health Plans' delegation to La Vida and
throughout the duration of those delegation contracts, the Health Plans “knew or should have
known” of La Vida's insolvency and yet the Health Plans negligently delegated and continued
to delegate their payment obligations to La Vida. 7  According to the complaints, the three La
Vida IPAs failed to comply with multiple state financial solvency requirements beginning in 2007,
and continuing through each quarter for the next four years, resulting in their failure to pay the
plaintiff noncontracting service providers for the emergency care that they provided to enrollees of
defendant Health Plans during this time. *1004  The complaints alleged that instead of “helping
to resolve” the increasing number of unpaid claims by emergency providers, the Health Plans
advised plaintiffs to continue submitting claims directly to La Vida and continued their insufficient
capitation payments 8  to La Vida, despite the absence of any reasonable expectation that La Vida
would reimburse plaintiffs. The Health Plans, it was alleged, knew La Vida was in financial
trouble through their receipt of financial reports and other information, including an advisement in
October 2009 that La Vida's lender had filed a petition for relief under the bankruptcy laws and had
withdrawn $4 million from La Vida's account, and that La Vida was unable to obtain funding from
capital markets. The complaints alleged that defendant Health Plans waited until May and June
2010, years after La Vida began openly demonstrating financial instability, to finally discontinue
their capitation payments to La Vida and terminate their delegation contracts. La Vida went out
of business shortly thereafter.


7 The complaints also allege causes of action for quantum meruit, unfair competition, open
book account, and services rendered. Only plaintiffs' negligence cause of action is at issue
before us. As noted, plaintiffs allege in their negligence cause of action that the Health Plans
knew or should have known “at the time” of delegation and “throughout the duration” of the
contracts of La Vida's insolvency and inability to pay. The complaints do not clearly allege
when La Vida became insolvent and unable to pay emergency service claims, although it is
alleged that starting in 2007 La Vida failed to comply with multiple state financial solvency
requirements. The complaints do not clearly allege when the Health Plans first entered into
their delegation contracts with the three La Vida entities. But from the quoted language, and
contrary to the assertion of the Health Plans, it appears plaintiffs have alleged a cause of
action for negligence on both a theory of negligent initial delegation and a theory of negligent
continuation of delegation. We consider both theories.


8 Capitation payments are made in connection with a risk-sharing arrangement between
a health plan and a contracting medical provider under which the provider receives
compensation on a “capitated basis.” “ ‘[C]apitated basis’ ” is defined by regulation to mean
“fixed per member per month payment or percentage of premium payment wherein the
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provider assumes the full risk for the cost of contracted services without regard to the type,
value or frequency of services provided.” (Cal. Code Regs., tit. 28, § 1300.76, subd. (d).)


The Health Plans demurred to the complaints. They contended that once they delegated to La
Vida their statutory obligation to reimburse emergency care providers for emergency services, as
permitted by section 1371.4(e), plaintiffs had no recourse against them for payments that ***287
La Vida was unable to make. As to plaintiffs' negligence cause of action, the Health Plans argued
that under the seminal case of Biakanja v. Irving (1958) 49 Cal.2d 647, 320 P.2d 16 (Biakanja),
they owed third party plaintiffs no common law duty of care to protect their financial interests.


The trial court sustained defendants' demurrers without leave to amend and entered judgment in
favor of defendant Health Plans. Both Centinela Freeman and Centinela Radiology appealed, and
the cases were consolidated.


**1122  The Court of Appeal concluded that plaintiffs had properly pleaded, or could plead,
a cause of action for negligent initial delegation and a cause of action for negligent failure to
reassume the delegated financial obligation, that is, a violation of the Health Plans' continuing
duty of care. Therefore, it reversed the judgment. We granted defendant Health Plans' petition for
review.


II. STATUTORY AND REGULATORY BACKGROUND


Health care service plans are governed by the Knox–Keene Health Care Service Plan Act of 1975
(the Knox–Keene Act or Act). ( *1005  Health & Saf. Code, § 1340 et seq.) The Knox–Keene Act
“is ‘a comprehensive system of licensing and regulation’ [citation], formerly under the jurisdiction
of the Department of Corporations (DOC) and presently within the jurisdiction of the Department
of Managed Health Care (DMHC) (§ 1341; Stats. 1999, ch. 525, § 1(a); Stats. 2000, ch. 857,
§§ 19, 100).” (California Medical Assn. v. Aetna U.S. Healthcare of California, Inc. (2001) 94
Cal.App.4th 151, 155, fn. 3, 114 Cal.Rptr.2d 109 (California Medical); accord, Prospect Medical,
supra, 45 Cal.4th at p. 504, 87 Cal.Rptr.3d 299, 198 P.3d 86.)


The intent and purpose of the Legislature in enacting the Knox–Keene Act was “to promote
the delivery and the quality of health and medical care to the people of the State of California
who enroll in, or subscribe for the services rendered by, a health care service plan or specialized
health care service plan.” (§ 1342.) The Legislature sought to accomplish this purpose by, among
other things, (1) “transferring the financial risk of health care from patients to providers” in
order to “[h]elp ... ensure the best possible health care for the public at the lowest possible
cost,” (2) imposing “proper regulatory procedures” in order to “[e]nsur[e] the financial stability”
of the system, and (3) establishing a system that ensures health care service plan “subscribers
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and enrollees receive available and accessible health and medical services rendered in a manner
providing continuity of care.” (Id. subds. (d), (f), & (g).)


Section 1342.6 reiterates the Act's purpose of providing “high-quality health care coverage in
the most efficient and cost-effective manner possible,” and finds that “it is in the public interest
to promote various types of contracts between public or private payers of health care coverage,
and institutional or professional providers of health care services.” Among the contracts the
Act permits are “contracts that contain incentive plans that involve general payments, such as
capitation payments, or shared-risk arrangements.” (§ 1348.6, subd. (b).) The Act expressly allows
contracts in which health care service plans delegate to the plans' contracting medical providers
the plans' financial responsibility to reimburse emergency service providers' claims. (§ 1371.4(e).)
Noncontracted emergency service providers are entitled to reimbursement at the reasonable and
customary rate for the emergency services they perform. (Cal. Code Regs., tit. 28, § 1300.71, subd.
(a)(3)(B).)


***288  Allowing health care service plans to shift to their contracting medical providers the
financial risk associated with the provision of medical care carries with it a risk that the providers
will at some point become financially insolvent. Over time the Legislature became concerned with
the increasing number of provider groups, including IPAs, that had assumed the financial risk
for the medical care of plan enrollees under capitation payment contracts with plans and that had
subsequently declared bankruptcy. (Department of Managed Health Care (Winter 2001) vol. 17,
No. 2, Cal. Reg. L.Rptr. 28, *1006  29.) The bankruptcies left “physicians unpaid for medical
services already rendered and patients stranded and forced to change physicians.” (Ibid.) The state
had no basis to intervene because, at that time, there were no statutory or regulatory provisions
governing the provider groups or their contracts with the plans. (Id. at p. 30.)


In 1999, the Legislature addressed this fiscal solvency crisis through the passage of Senate Bill
No. 260 (1999–2000 Reg. Sess.) (Senate Bill No. 260) (Stats. 1999, ch. 529, § 1, p. 3666). Senate
Bill No. 260 created the Financial Solvency Standards Board. (§ 1347.15, subd. (a), added by
Stats. 1999, ch. 529, § 1, **1123  p. 3666.) The purpose of the board is to (1) advise the director
of the Department of Managed Health Care (DMHC) “on matters of financial solvency affecting
the delivery of health care services[,]” (2) “[d]evelop and recommend ... financial solvency
requirements and standards relating to plan operations, plan-affiliate operations and transactions,
plan-provider contractual relationships, and provider-affiliate operations and transactions[,]” and
(3) “[p]eriodically monitor and report on the implementation and results of the financial solvency
requirements and standards.” (§ 1347.15, subd. (b)(1)–(3).)


Senate Bill No. 260 also added statutory provisions (§§ 1375.4, 1375.5, 1375.6) that regulate
contracts between health care service plans and provider groups, including IPAs, which are now
collectively referred to as “risk-bearing organizations” (RBOs). (§ 1375.4, subd. (g).) Notably,
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section 1375.4 specifies contract provisions concerning the RBOs' administrative and financial
capacity that must be included in every risk arrangement contract between an RBO and a health
care service plan. (§ 1375.4, subd. (a).) Section 1375.5 provides that any delegation of financial
risk in a contract between a plan and an RBO must first be negotiated and agreed to between
them. Section 1375.4 requires the DMHC to periodically evaluate contracts between plans and
RBOs “to determine if any audit, evaluation, or enforcement actions should be undertaken” by the
DMHC. (§ 1375.4, subd. (c).) In addition, the DMHC must adopt regulations that, at a minimum,
(1) create a process for reviewing or grading RBOs based on specific criteria concerning their
financial viability, (2) mandate disclosure of certain risk assessment information to RBOs by health
care service plans, (3) require reporting to the DMHC by both the health care service plans and
RBOs, (4) provide for DMHC audits, and (5) institute a process for corrective action plans. (§
1375.4, subd. (b)(1)–(4).)


The DMHC has adopted regulations complying with these directives. (Cal. Code Regs., tit. 28, §
1300.75.4 et seq.; hereafter all cites to “Regulations” are to tit. 28 Cal. Code Regs. Regulations
§ 1300.75.4 et seq. are commonly known as the “Solvency Regulations.”) Through the method
of requiring terms and provisions to be included in every contract involving a risk *1007
arrangement between a health care service plan and an RBO, the Solvency Regulations require
plans to provide to their RBOs at specified frequencies detailed risk arrangement disclosures,
including (but not limited to) information about the group ***289  or individual members
delegated to the RBO, the type of risk arrangement, “a matrix of responsibility for medical
expenses,” “projected utilization rates” and “costs for each major expense service group,” and
“all factors used to adjust payments or risk-sharing targets.” (Id., § 1300.75.4.1, subd. (a).) By
the same method, the Solvency Regulations require contracting RBOs to report to the DMHC,
on a quarterly and annual basis, information regarding the RBO's organization and detailed
statements of compliance, or lack thereof, with multiple fiscal solvency requirements and grading
criteria. (Id., § 1300.75.4.2; see also Health & Saf. Code, § 1375.4, subd. (a)(1) [requiring
RBOs to furnish financial information to the plans].) Health care service plans must also provide
quarterly and annual reports to the DMHC concerning their contracted RBOs. (Solvency Regs., §
1300.75.4.3.) RBOs must notify the DMHC and each of its contracting plans (and each plan must
also independently notify the DMHC) any time the RBO experiences “any event that materially
alters its financial situation or threatens its solvency.” (Id., § 1300.75.4.2, subd. (f); see id., §
1300.75.4.3, subd. (e).)


In addition to imposing these reporting requirements, the Solvency Regulations provide that every
contract involving a risk arrangement between a health care service plan and an RBO must include
a provision that requires the RBO to permit the DMHC to examine its books and records and
to comply with the DMHC's review and audit process. (Solvency Regs., §§ 1300.75.4.2, subd.
(g), 1300.75.4.7, subd. (a)(1).) Each contract must permit the DMHC to “[o]btain and evaluate
supplemental financial information” from the RBO under described circumstances where the
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RBO's financial situation may be impacting its performance. (Id., § 1300.75.4.7, subd. (a)(2).)
And, every plan must have adequate procedures in place to **1124  ensure that it undertakes
appropriate review of its RBOs' reported financial status and appropriate action in the event of any
notification by the DMHC of a deficiency by an RBO. (Id., § 1300.75.4.5, subd. (a)(1)–(3).)


A health care service plan is subject to disciplinary action for any failure to comply with section
1375.4 and the Solvency Regulations. (Solvency Regs., § 1300.75.4.5, subd. (d).) And the DMHC
“may seek and employ any combination of remedies and enforcement procedures provided under
the Knox–Keene Act to enforce” section 1375.4 and the Solvency Regulations. (Id., § 1300.75.4.5
subd. (e).)


One of the most important Solvency Regulations, for purposes of the issue before us, is section
1300.75.4.8 governing corrective action plans (CAPs). A *1008  CAP is designed to correct any
financial solvency or claims payment deficiencies experienced by an RBO. (Health & Saf. Code,
§ 1375.4, subd. (b)(4); Solvency Regs., § 1300.75.4, subd. (g).) RBOs that have such deficiencies
must self-initiate a CAP proposal and submit it to the DMHC and to every health care service
plan with which it has a contractual risk arrangement. 9  (Solvency Regs., § 1300.75.4.8, subd.
(a).) The CAP must identify all of the health care service plans with which the RBO has risk
arrangement contracts, state all of the RBO's deficiencies (including failure to meet DMHC grading
criteria regarding payment of claims), describe the actions the RBO has taken or will take to correct
them, include a timeframe for completing ***290  the corrective action, and specify a schedule
for submitting progress reports to the DMHC and its contracting health plans. (Ibid.; see id., §
1300.75.4.2, subd. (b)(1)(B), (2)(A).)


9 In addition to self-initiated CAPs, the DMHC “may direct [an RBO] to initiate a CAP
whenever [it] determines that [the RBO] has experienced an event that materially alters its
ability to remain compliant with the Grading Criteria.” (Solvency Regs., § 1300.75.4.8, subd.
(k).)


Health care service plans have a limited period of time to object and propose revisions to the RBO's
CAP. (Solvency Regs., § 1300.75.4.8, subd. (c).) If objections are filed, the RBO may submit a
revised CAP, to which the health care service plan may again object and propose revisions. (Id.,
§ 1300.75.4.8 subds. (d), (e).) Differences are to be discussed and reconciled, if possible, at a
settlement conference held by the DMHC. (Id., § 1300.75.4.8 subd. (f).)


The DMHC approves, disapproves, or modifies the CAP, which then becomes the final CAP.
(Solvency Regs., § 1300.75.4.8, subds. (g), (h), (i); see Health & Saf. Code, § 1375.4, subd. (b)
(4) [in the event the RBO and health care service plans fail to agree on the terms of the CAP, the
DMHC shall determine them].) Health care service plans must “cooperate [ ] in the implementation
of a final CAP.” (Solvency Regs., § 1300.75.4.5, subd. (a)(4).) Plans must advise the DMHC if
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they become aware of its RBO's failure to comply with the final CAP. (Id., § 1300.75.4.5, subd.
(a)(5).) A plan's ability to transfer plan enrollees from an RBO that is compliant with a final CAP
is restricted. (Id., § 1300.75.4.5 subd. (a)(6).)


In addition to addressing the RBO fiscal solvency crisis by these measures, the Legislature, in 2000,
added a requirement that health care service plans provide a “fast, fair, and cost-effective” provider
claims dispute resolution mechanism and to make such mechanism “accessible to noncontracting
providers for the purpose of resolving billing and claims disputes.” (§ 1367, subd. (h), as amended
by Stats. 2000, ch. 825, § 2, p. 5710.)


*1009  The Solvency Regulations, however, do not prevent a health care service plan from taking
action to terminate its risk arrangement contract with an RBO that is fiscally unsound prior to
the approval of a final CAP. The Solvency Regulations specifically require that every contract
involving a risk arrangement between a plan and an RBO must provide that the RBO's “failure to
substantially comply with the contractual” provisions required by the Solvency Regulations “shall
constitute a material breach of the risk arrangement contract.” (Solvency Regs., § 1300.75.4.5,
subd. (b).) Thus, for example, a plan that determines the financial difficulties encountered by
its RBO are of such a magnitude that restoration of its financial solvency cannot reasonably be
anticipated through the adoption of a final CAP has the option of refusing to engage in the CAP
approval process, **1125  terminating its contract with the RBO, and either delegating its financial
responsibility to a different RBO or reassuming the obligation to pay emergency service providers
for necessary emergency medical services and care.


This statutory and regulatory landscape nevertheless failed to eliminate concern about the payment
of provider claims, especially payment of the claims of emergency service providers. In 2001,
the Legislature attempted to address this issue by amending section 1371.4 to require health care
service plans to pay emergency service providers on a fee-for-service basis if their delegated
RBO failed to pay. (Sen. Bill No. 117 (2001–2002 Reg. Sess.) § 2, subd. (f) (Senate Bill No.
117).) The Governor, however, vetoed Senate Bill No. 117. After noting the already existing
financial solvency and accountability laws, he stated in part: “SB117 would adversely affect HMO
patient care by injecting the government into allowing or prohibiting delegated risk arrangements
between ***291  HMOs and physician groups based upon the type of service. This bill would
also likely result in increased premiums by removing the financial incentives currently in place to
reduce unnecessary emergency room utilization and a disincentive to provide preventive and non-
emergency urgent care.” (Governor's veto message to Sen. on Sen. Bill No. 117 (Oct. 10, 2001),
Sen. J. (2001–2002 Reg. Sess.) p. 3083.)


In summary, the Knox–Keene Act contemplates and encourages the delegation by health care
service plans to their RBOs of the plans' responsibility to pay emergency service providers' claims
as part of a managed health care model. A complex statutory and regulatory system has been
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put in place to set financial solvency standards for RBOs, require reporting of financial and
risk assessment information between plans and RBOs and to the DMHC, monitor compliance of
RBOs with the solvency standards, and correct deficiencies by RBOs in meeting their obligations,
primarily through the CAP process. Plans play a critical role in this scheme. Noncontracting
emergency service providers, however, have virtually no role. They must, nevertheless, continue
to provide emergency services under compulsion of federal and state law. (§ 1317, subds. (a), (b);
42 U.S.C. § 13955dd. (a), (h).)


*1010  III. PLAINTIFFS' ASSERTED CAUSE OF ACTION FOR NEGLIGENCE


A. Standard of Review
[1]  [2]  [3]  [4]  [5] The rules by which the sufficiency of a complaint is tested against a general
demurrer are well settled. “ ‘ “We treat the demurrer as admitting all material facts properly
pleaded, but not contentions, deductions or conclusions of fact or law. [Citation.] We also consider
matters which may be judicially noticed.” [Citation.] Further, we give the complaint a reasonable
interpretation, reading it as a whole and its parts in their context. [Citation.] When a demurrer
is sustained, we determine whether the complaint states facts sufficient to constitute a cause of
action. [Citation.] And when it is sustained without leave to amend, we decide whether there
is a reasonable possibility that the defect can be cured by amendment....’ ” (Zelig v. County of
Los Angeles (2002) 27 Cal.4th 1112, 1126, 119 Cal.Rptr.2d 709, 45 P.3d 1171, quoting Blank v.
Kirwan (1985) 39 Cal.3d 311, 318, 216 Cal.Rptr. 718, 703 P.2d 58.) “ ‘The burden of proving such
reasonable possibility is squarely on the plaintiff.’ ” (Zelig v. County of Los Angeles, at p. 1126.)
Our examination of the complaint is de novo. (McCall v. PacifiCare of Cal., Inc. (2001) 25 Cal.4th
412, 415, 106 Cal.Rptr.2d 271, 21 P.3d 1189.)


B. A Cause of Action Arising from the Statutory and Regulatory Provisions
[6]  [7] Plaintiffs concede that they have no “per se cause of action” against the Health Plans
under the Knox–Keene Act because the Act permits health care service plans to delegate to IPAs
and other RBOs their financial responsibility to pay emergency service providers. (§ 1371.4(e).)
As explained by Ochs v. PacifiCare of California (2004) 115 Cal.App.4th 782, 9 Cal.Rptr.3d
734 (Ochs) and California Emergency Physicians Medical Group v. PacifiCare of California
(2003) 111 Cal.App.4th 1127, 4 Cal.Rptr.3d 583 (California Emergency Physicians), the statutory
language permitting “ ‘delegation’ ” indicates that the obligation is not a “nondelegable” **1126
duty for which the plans must retain ultimate responsibility. (Ochs, supra, at pp. 789–790, 9
Cal.Rptr.3d 734; See California Emergency Physicians, supra, at pp. 1131–1132, 4 Cal.Rptr.3d
583.) The legislative history of section 1371.4(e) also reflects the intent to absolve health care
service plans of any statutory liability to ***292  pay in the event the delegated IPA or other
RBO becomes insolvent. (Ochs, supra, at pp. 790–792, 9 Cal.Rptr.3d 734; California Emergency
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Physicians, supra, at pp. 1132–1133, 4 Cal.Rptr.3d 583.) Indeed, the legislative understanding
that a residual duty to pay is not included in the existing provisions of the Knox–Keene Act
is demonstrated by the Legislature's approval and the Governor's veto of Senate Bill No. 117
in 2001, which, as we noted earlier, would have added a specific requirement that plans pay
emergency service providers if their contracted IPAs did not. ( *1011  Ochs, supra, at pp. 791–
792, 9 Cal.Rptr.3d 734; California Emergency Physicians, supra, at p. 1132, 4 Cal.Rptr.3d 583.)
Finally, legislative intent against imposing statutory liability can be discerned in the contrast of
section 1371.4(e), which allows the transfer of the financial risk of emergency care to IPAs or
other RBOs, with other statutory provisions in which the Legislature has expressly precluded plans
from transferring to RBOs the financial risk of certain other treatments and medical services.
(§ 1375.8, subd. (b)(2)(A)–(F).) Under the Knox–Keene Act, health care service plans are not
statutory guarantors of their contracted IPAs' financial obligations (see California Medical, supra,
94 Cal.App.4th at pp. 160–167, 114 Cal.Rptr.2d 109) and no duty of care arises from its provisions.


[8] Plaintiffs argue, however, that a health care service plan has a duty under Regulations section
1300.71, subdivision (e)(6) of the DMHC's regulations to reassume payment obligations when its
delegate fails to pay a provider's claims. (Hereafter Regulations section 1300.71(e)(6).)


Regulations section 1300.71, subdivision (e) concerns claims settlement practices that expressly
permit health care service plans to “contract with a claims processing organization for ministerial
claims processing services or contract with capitated providers that pay claims” subject to
certain described conditions. (Regs., § 1300.71, subd. (e).) Among the specified conditions is a
requirement that the claims processing contract “include provisions authorizing the plan to assume
responsibility for the processing and timely reimbursement of provider claims in the event that the
claims processing organization or the capitated provider fails to timely and accurately reimburse
its claims.” (Id., § 1300.71 (e)(6), italics added.) But plaintiffs point to later language in the same
subdivision that states “[t]he plan's obligation to assume responsibility for the processing and
timely reimbursement of a capitated provider's provider claims may be altered” by an approved
CAP. (Ibid. italics added.) From the regulation's use of the term “obligation” in this latter provision,
plaintiffs would have us conclude that the DMHC intends health plans to pay them if the health
plans' contracted IPA or other RBO does not.


[9] Plaintiffs read Regulations section 1300.71(e)(6) in isolation. But regulations, like statutes,
must be read as a whole and construed in context, keeping the regulatory purpose in mind. (Dyna–
Med, Inc. v. Fair Employment & Housing Com. (1987) 43 Cal.3d 1379, 1387, 241 Cal.Rptr. 67,
743 P.2d 1323 [stating the rule of construction for statutes]; Cal Drive–In Restaurant Assn. v.
Clark (1943) 22 Cal.2d 287, 292, 140 P.2d 657 [noting that the same rules of construction and
interpretation apply to regulations of administrative agencies]; Diablo Valley College Faculty
Senate v. Contra Costa Community College Dist. (2007) 148 Cal.App.4th 1023, 1037, 56
Cal.Rptr.3d 294 [same].) When we read Regulations section 1300.71 as a whole, we are not *1012
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persuaded that Regulations section 1300.71 (e)(6) addresses ***293  a health care service plan's
duty in the event of the insolvency of its delegated IPA or other RBO. Rather, Regulations section
1300.71 is directed at the process for and timing of submission and settlement of providers' claims.
(E.g., Regs., § 1300.71, subds. (b) [Claim Filing Deadline], (c) [Acknowledgement of Claims],
(d) [Denying, Adjusting or Contesting a Claim and **1127  Reimbursement for the Overpayment
of Claims], (g) [Time for Reimbursement], (h) [Time for Contesting or Denying Claims], (i) & (j)
[interest and penalties for late payment of claims].) The apparent purpose of Regulations section
1300.71(e)(6) is the further promotion of accurate and timely claims processing and settlement,
and nothing suggests that the DMHC intended to address by this provision, buried in a regulation
concerning claims processing, the broader question of a health plan's ultimate responsibility to pay
in the event of its delegate's financial insolvency.


[10] Moreover, even if the regulation could be construed otherwise, “[a]n administrative
agency cannot by its own regulations create a remedy which the Legislature has withheld.
[Citations.]” (Dyna–Med, Inc. v. Fair Employment & Housing Com., supra, 43 Cal.3d at p. 1389,
241 Cal.Rptr. 67, 743 P.2d 1323; see Desert Healthcare Dist. v. PacifiCare FHP, Inc. (2001) 94
Cal.App.4th 781, 793, 114 Cal.Rptr.2d 623 (Desert Healthcare) [A negligence duty of care cannot
be created through administrative regulations]; Cal. Service Station etc. Assn. v. American Home
Assurance Co. (1998) 62 Cal.App.4th 1166, 1175–1176, 73 Cal.Rptr.2d 182 [same].) A statutory
remedy for unpaid emergency service providers has been withheld by the Governor's veto of Senate
Bill No. 117 in 2001.


C. A Cause Of Action For Negligent Initial Delegation
[11] The Centinela Freeman and Centinela Radiology complaints allege, however, that the Health
Plans are liable under common law tort principles of negligence because at the time of their initial
delegation of their financial responsibility to pay emergency service claims to La Vida they knew
or should have known that La Vida was insolvent and unable to pay those claims.


[12]  [13] “The threshold element of a cause of action for negligence is the existence of a duty
to use due care toward an interest of another that enjoys legal protection against unintentional
invasion. [Citations.] Whether this essential prerequisite to a negligence cause of action has been
satisfied in a particular case is a question of law to be resolved by the court.” (Bily v. Arthur
Young & Co. (1992) 3 Cal.4th 370, 397, 11 Cal.Rptr.2d 51, 834 P.2d 745 (Bily); accord, Beacon
Residential Community Assn. v. Skidmore, Owings & Merrill LLP (2014) 59 Cal.4th 568, 573, 173
Cal.Rptr.3d 752, 327 P.3d 850 (Beacon Residential).)


*1013  The Health Plans rely in part on the statutory and regulatory scheme in arguing that
the alleged common law duty does not exist. First, they assert that the provisions of the Knox–
Keene Act, with its implementing regulations, which recognize and permit negotiated risk-shifting
contracts between health care service plans and IPAs and other RBOs under specified contract
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terms and conditions, necessarily preclude the recognition of a common law duty. (E.g., Health
& Saf. Code, §§ 1348.6, subd. (b), 1375.4, 1375.5, 1375.6; Solvency Regs., §§ 1300.75.4.1,
1300.75.4.2, 1300.75.4.5, 1300.75.4.7, 1300.75.4.8.) Although the Act and the regulations contain
detailed provisions governing the relationship of plans and IPAs under such contracts, neither the
***294  Act nor the regulations speak to a health care service plan's responsibility, if any, to
noncontracting emergency service providers in entering into a relationship with an IPA or other
RBO wherein the plan makes a delegation of its financial responsibility to pay for emergency
services pursuant to section 1371.4(e).


Second, the Health Plans point to section 1371.25, which precludes vicarious liability by
providing, in relevant part, that “[a] plan, any entity contracting with a plan, and providers are
each responsible for their own acts or omissions, and are not liable for the acts or omissions of, or
the costs of defending, others.” However, section 1371.25 further provides that “[n]othing in this
section shall preclude a finding of liability on the part of a plan, any entity contracting with a plan,
or a provider, based on the doctrines of equitable indemnity, comparative negligence, contribution,
or other statutory or common law bases for liability.” Thus, if a health care service plan owes a
duty of care to noncontracting emergency service providers under the common law in initially
contracting with an IPA or other RBO, section 1371.25 does not preclude **1128  a finding of
negligence liability on the part of the plan for its own conduct in breaching its duty and proximately
causing injury. We turn to the question of whether health care service plans owe such a duty of care.


[14]  [15] Because the statutory and regulatory scheme does not preclude the existence of a
duty, we consider whether general tort principles lead to a duty in these circumstances. Although
“[r]ecognition of a duty to manage business affairs so as to prevent purely economic loss to third
parties in their financial transactions is the exception, not the rule, in negligence law[,] [p]rivity of
contract is no longer necessary to recognition of a duty in the business context and public policy
may dictate the existence of a duty to third parties.” (Quelimane Co. v. Stewart Title Guaranty Co.
(1998) 19 Cal.4th 26, 58, 77 Cal.Rptr.2d 709, 960 P.2d 513 (Quelimane).) The test for determining
the existence of such an exceptional duty to third parties is set forth in the seminal case of Biakanja,
supra, 49 Cal.2d at page 650, 320 P.2d 16, as follows: “The determination whether in a specific case
the defendant will be held liable to a third person not in privity is a matter of policy and involves the
balancing of various factors, among which are [1] the extent to which the transaction was *1014
intended to affect the plaintiff, [2] the foreseeability of harm to him, [3] the degree of certainty that
the plaintiff suffered injury, [4] the closeness of the connection between the defendant's conduct
and the injury suffered, [5] the moral blame attached to the defendant's conduct, and [6] the policy
of preventing future harm.”


The first Biakanja factor focuses on “the extent to which the transaction was intended to affect
the plaintiff.” (Biakanja, supra, 49 Cal.2d at p. 650, 320 P.2d 16.) We have stated that liability for
negligent conduct may be imposed “where there is a duty of care owed by the defendant to the
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plaintiff or to a class of which the plaintiff is a member.” (J'Aire Corp. v. Gregory (1979) 24 Cal.3d
799, 803, 157 Cal.Rptr. 407, 598 P.2d 60, italics added; see Beacon Residential, supra, 59 Cal.4th at
p. 586, 173 Cal.Rptr.3d 752, 327 P.3d 850.) 10  Here, ***295  plaintiff noncontracting emergency
service providers are a specific and well-defined class, which was reasonably identifiable by
their practice specialization, hospital affiliation, and geographic location at the time that the
Health Plans negotiated and included a delegation term in their contracts with La Vida. Although
the contracts between the Health Plans and La Vida may have broadly covered all health care
services rendered for the Health Plans' enrollees, the specific contractual delegation of the Health
Plans' statutory obligation to reimburse emergency service providers for their emergency services
and care (§ 1371.4, subds. (b), (e)) was necessarily intended to have an effect on plaintiffs.
Before the delegation, plaintiffs could seek reimbursement directly from the Health Plans for their
compulsorily provided emergency services. As a direct result of the delegation contracts, however,
plaintiffs were forced to submit their claims to La Vida, who was responsible for reimbursing,
contesting, or denying the claims in a timely fashion. If La Vida failed in its **1129  processing
or payment responsibilities, plaintiffs' statutory recourse was limited to action against La Vida.


10 Two previous cases have rejected negligence claims asserted by emergency service providers
against health care service plans on the basis of the inability of the emergency service
providers to satisfy this first factor, but those cases failed to recognize that the duty of care
may be owed to a class of which the plaintiff is a member. Desert Healthcare, supra, 94
Cal.App.4th at page 792, 114 Cal.Rptr.2d 623, reasoned that “[t]he conduct alleged to have
been negligent must have been intended to affect that particular plaintiff, rather than just
a class of persons to whom the plaintiff happens to belong.” And, “[t]he failure to show
a particularized effect precludes a finding of a special relationship giving rise to a duty,
because, to the extent the plaintiff was merely affected in the same way as other members of
the plaintiff class, the case is nothing more than a traditional products liability or negligence
case in which economic damages are not available.” (Ibid.) The reviewing court in California
Emergency Physicians agreed. (California Emergency Physicians, supra, 111 Cal.App.4th
at pp. 1135–1136, 4 Cal.Rptr.3d 583.) However, as the court in Ochs recognized, the rule is
not so restrictive. (Ochs, supra, 115 Cal.App.4th at pp. 797–798, 9 Cal.Rptr.3d 734.) Desert
Healthcare Dist. v. PacifiCare FHP, Inc., supra, 94 Cal.App.4th 781, 114 Cal.Rptr.2d 623
and California Emergency Physicians Medical Group v. PacifiCare of California, supra,
111 Cal.App.4th 1127, 4 Cal.Rptr.3d 583, are disapproved to the extent they are inconsistent
with this opinion.


*1015  These circumstances distinguish these actions from the two cases on which the Health
Plans place heavy reliance in arguing that this first Biakanja factor is not met. In Summit Financial
Holdings, Ltd. v. Continental Lawyers Title Co. (2002) 27 Cal.4th 705, 117 Cal.Rptr.2d 541, 41
P.3d 548, we concluded that an escrow company did not owe a duty of care to the plaintiff assignee
of a promissory note that was to be paid as part of a refinance transaction. (Id. at pp. 707–708,



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979125068&pubNum=0000233&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&fi=co_pp_sp_233_803&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_803

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979125068&pubNum=0000233&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&fi=co_pp_sp_233_803&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_803

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033766901&pubNum=0004040&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&fi=co_pp_sp_4040_586&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_586

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033766901&pubNum=0004040&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&fi=co_pp_sp_4040_586&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_586

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001565137&pubNum=0004041&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&fi=co_pp_sp_4041_792&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_792

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001565137&pubNum=0004041&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&fi=co_pp_sp_4041_792&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_792

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001565137&pubNum=0004041&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003610633&pubNum=0004041&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003610633&pubNum=0004041&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003610633&pubNum=0004041&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&fi=co_pp_sp_4041_1135&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1135

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003610633&pubNum=0004041&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&fi=co_pp_sp_4041_1135&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1135

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004118901&pubNum=0004041&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004118901&pubNum=0004041&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&fi=co_pp_sp_4041_797&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_797

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001565137&pubNum=0003484&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001565137&pubNum=0003484&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003610633&pubNum=0007047&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003610633&pubNum=0007047&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958118562&pubNum=0000231&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002166822&pubNum=0004645&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002166822&pubNum=0004645&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002166822&pubNum=0004645&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002166822&pubNum=0004645&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Centinela Freeman Emergency Medical Associates v. Health..., 1 Cal.5th 994 (2016)
382 P.3d 1116, 209 Cal.Rptr.3d 280, Med & Med GD (CCH) P 305,794...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 22


715, 117 Cal.Rptr.2d 541, 41 P.3d 548.) In considering the first factor identified in Biakanja, we
found the escrow transaction “ ‘was not intended to affect or benefit’ ” the plaintiff and “ ‘any
impact that [the] transaction may have had on [the plaintiff] was collateral to the primary purpose
of the escrow.’ ” (Summit Financial, at p. 715, 117 Cal.Rptr.2d 541, 41 P.3d 548.) In Goodman v.
Kennedy (1976) 18 Cal.3d 335, 134 Cal.Rptr. 375, 556 P.2d 737, we concluded that an attorney
for officers of a corporation did not owe a duty of care to the plaintiff purchasers of stock from the
corporate officers. (Id. at pp. 339, 344, 134 Cal.Rptr. 375, 556 P.2d 737.) We found “[a]ny buyers'
‘potential advantage’ from the possible purchase of the stock ‘was only a collateral consideration’
” to the attorney's advice to the corporate officers regarding their sale of stock. (Id. at p. 344, 134
Cal.Rptr. 375, 556 P.2d 737.) In contrast, the Health Plans' delegation to La Vida under section
1371.4(e) was specifically intended to change who was responsible to reimburse plaintiffs for their
covered services. The impact on plaintiffs cannot be characterized as “collateral” to the delegation.


The second Biakanja factor considers the foreseeability of harm to the plaintiffs. ( ***296
Biakanja, supra, 49 Cal.2d at p. 650, 320 P.2d 16.) Assuming as true for purposes of demurrer
plaintiffs' allegations that the Health Plans knew or should have known at the time of entering
into the contracts with La Vida that La Vida was insolvent, it is not difficult to conclude that the
Health Plans could have reasonably anticipated that La Vida would be unable to pay noncontracting
emergency service providers' claims for services and care provided to their enrollees. It was readily
foreseeable that shifting the risk of processing and paying any subsequently incurred emergency
service claims to La Vida under such circumstances was likely to result in harm to plaintiffs.


There is no real dispute that plaintiffs have suffered actual injury and thus, meet the third Biakanja
factor. (Biakanja, supra, 49 Cal.2d at p. 650, 320 P.2d 16.) Plaintiffs allege that they submitted
their claims to La Vida and La Vida either did not pay or did not fully pay their claims and now
has gone out of business.


The fourth factor is “the closeness of the connection between the defendant[s'] conduct and the
injury suffered.” (Biakanja, supra, 49 Cal.2d at p. 650, 320 P.2d 16.) Here, it is clear that La
Vida's financial difficulties and insolvency must be considered the immediate and direct cause of
plaintiff's economic injury. However, it was the Health Plans' delegation to La Vida of their *1016
statutory obligation to reimburse emergency providers that brought noncontracting emergency
service providers, such as plaintiffs, into a position of risk from La Vida's insolvency. Without
such a delegation by the Health Plans, La Vida's financial instability and insolvency would have
had no impact on plaintiffs. Therefore, if, as plaintiffs allege, the Health Plans knew or should
have known at the time of entering into the delegation contracts with La Vida that La Vida would
be unable to pay plaintiffs' claims, the fact that the Health Plans nevertheless transferred to La
Vida the responsibility to process and reimburse plaintiffs' claims is closely connected to plaintiffs'
losses. These circumstances distinguish these actions from Quelimane, supra, 19 Cal.4th 26, 77
Cal.Rptr.2d 709, 960 P.2d 513, on which the Health Plans rely. (Id. at p. 58, 77 Cal.Rptr.2d 709,



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002166822&pubNum=0004645&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958118562&pubNum=0000231&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002166822&pubNum=0004040&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&fi=co_pp_sp_4040_715&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_715

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976134475&pubNum=0000661&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976134475&pubNum=0000661&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976134475&pubNum=0000661&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976134475&pubNum=0000661&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976134475&pubNum=0000661&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958118562&pubNum=0000231&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958118562&pubNum=0000231&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&fi=co_pp_sp_231_650&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_650

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958118562&pubNum=0000231&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958118562&pubNum=0000231&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&fi=co_pp_sp_231_650&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_650

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958118562&pubNum=0000231&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&fi=co_pp_sp_231_650&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_650

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998179594&pubNum=0000661&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998179594&pubNum=0000661&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998179594&pubNum=0000661&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Centinela Freeman Emergency Medical Associates v. Health..., 1 Cal.5th 994 (2016)
382 P.3d 1116, 209 Cal.Rptr.3d 280, Med & Med GD (CCH) P 305,794...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 23


960 P.2d 513 [the relationship between a title insurance company's refusal to issue title insurance
on tax-defaulted properties and purchasers' lost profit was “tenuous at best”].)


The fifth Biakanja factor is “the moral blame attach[ing] to ... defendant[s'] conduct.” (Biakanja,
supra, 49 Cal.2d at p. 650, 320 P.2d 16.) It bears repeating that plaintiffs **1130  are
noncontracting emergency service providers. As the Court of Appeal described the situation:
“[Plaintiffs] are required by law to provide emergency services to all patients in need, regardless of
ability to pay. Emergency physicians cannot pick and choose their patients, but must simply treat all
emergency patients. The law then imposes a duty on the [health care service plans]—those entities
which had contracted with the patients and agreed, for receipt of a premium, to provide them with
basic medical care, including emergency services—to reimburse the emergency physicians for the
emergency services provided to their enrollees. In other words, the [plans] had contracted with
the patients to provide them, for a price, with health care services, including emergency services,
with the understanding that those services may be provided by physicians whom the [plans] would
be required to reimburse even though there was no contractual relationship between the [plans]
and the emergency physicians involved. [¶] There is no bar to a plan transferring a portion of its
received premiums for an enrollee to an IPA in the form of capitation payments, and transferring
responsibility for that enrollee's medical care ***297  to the IPA. But when the plan, as was alleged
in this case, transfers its obligations to an IPA it knows, or [should] know, will be financially unable
to fulfill its obligations, the result is that the emergency physicians will be forced (by statute)
to continue providing emergency services to the IPA's enrollees, with no possibility of receiving
their (statutorily mandated) reimbursement.” We believe it is unfair and morally blameworthy for
a health plan to take advantage of the statutory compulsion requiring noncontracting emergency
service providers to continue providing their services in such a way. Because the emergency care
providers rely exclusively on health care service plans to arrange payment for services received
by their enrollees, plans that transfer those responsibilities onto an IPA they know or should
know will not make *1017  those payments have not only shirked their statutory obligations, but
have essentially withheld from emergency care providers the fair compensation to which they are
entitled. Forcing others to provide professional services for the benefit of one's own customers,
without any reasonable prospect of payment, is morally blameworthy.


We further conclude that imposing a duty on health care service plans to act reasonably, by
choosing a financially solvent IPA or other RBO if they opt to delegate their reimbursement
obligation, will protect noncontracting emergency service providers from future economic harm
that such providers would otherwise not be able to avoid. Thus, the sixth Biakanja factor, which
considers the policy of preventing future harm, also supports the imposition of such a duty.


In addition to arguing for an analysis of the Biakanja factors different from what we have
expressed, defendants rely on Bily, supra, 3 Cal.4th 370, 11 Cal.Rptr.2d 51, 834 P.2d 745, to argue
that they owe no duty of care to plaintiffs. In Bily, we acknowledged the Biakanja checklist of
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factors, but nevertheless declined to impose a duty running from the auditor of a public company
to nonclient investors in the company. (Bily, supra, at pp. 397–398, 406, 11 Cal.Rptr.2d 51, 834
P.2d 745.) We identified “three central concerns” with allowing “all merely foreseeable third party
users of audit reports to sue the auditor on a theory of professional negligence.” (Id. at p. 398, 11
Cal.Rptr.2d 51, 834 P.2d 745.) First, we were concerned that the auditor could face vast numbers of
suits and limitless financial liability far out of proportion to its fault and the connection between the
auditor's conduct and the third party's injury. (Id. at pp. 399–402, 11 Cal.Rptr.2d 51, 834 P.2d 745.)
Second, we found that the class of plaintiffs was generally more sophisticated business lenders
and investors, who could control and adjust their risks by contract rather than rely on tort liability.
(Id. at pp. 402–403, 11 Cal.Rptr.2d 51, 834 P.2d 745.) Third, we recognized that potential liability
to third parties would more likely result in “an increase in the cost and decrease in the availability
of audits and audit reports with no compensating improvement in overall audit quality.” (Id. at
pp. 404–405, 11 Cal.Rptr.2d 51, 834 P.2d 745.) We are not persuaded that consideration of these
factors requires the rejection of a duty of care on the **1131  part of a health care service plan
making an initial delegation of financial risk.


First, we recognize that imposition of a duty on health care service plans to act reasonably in
making an initial delegation of the responsibility to reimburse noncontracting emergency service
providers for their compulsory services may, if violated, result in a number of suits by such
providers for an undetermined amount in claims. But such providers are a limited and identifiable
class of potential plaintiffs, whose services can be anticipated and likely statistically ***298
estimated. Moreover, even if such estimation is not always possible, it can hardly be said that
imposition of a duty of care will likely *1018  result in a vast number of suits and limitless financial
liability on the part of the plans that will be disproportionate to their fault. That is, unlike the
secondary role played by the auditor in Bily, there is a “ ‘close connection’ ” to the economic injury
suffered by noncontracting emergency service providers if a plan brings them into a relationship
with an insolvent IPA or other RBO through its unreasonable delegation of its statutory financial
responsibilities. (Bily, supra, 3 Cal.4th at p. 401, 11 Cal.Rptr.2d 51, 834 P.2d 745; see Beacon
Residential, supra, 59 Cal.4th at pp. 581–583, 173 Cal.Rptr.3d 752, 327 P.3d 850.) There is in
effect a lineal connection between such alleged unreasonable conduct by a plan and the providers'
injury.


Nor can the class of noncontracting emergency service providers, unlike the more sophisticated
business lenders and investors class of plaintiffs in Bily, control and adjust their risks by contract
rather than rely on tort liability. (Bily, supra, 3 Cal.4th at pp. 402–403, 11 Cal.Rptr.2d 51, 834
P.2d 745; see Beacon Residential, supra, 59 Cal.4th at pp. 584–585, 173 Cal.Rptr.3d 752, 327 P.3d
850.) The law requires emergency medical services or care to be provided at any licensed hospital
that has appropriate facilities and qualified personnel regardless of a patient's ability to pay. (§
1317, subds. (a), (b); 42 U.S.C. § 1395dd (b), (h).) Indeed, emergency service and care must be
provided without even first questioning the patient as to insurance or ability to pay. (§ 1317, subd.
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(d); 42 U.S.C. § 1395dd (h); see Bell v. Blue Cross of California (2005) 131 Cal.App.4th 211,
215, 31 Cal.Rptr.3d 688.) And, if it turns out that the patient is enrolled in a health care service
plan and the noncontracting emergency service providers are not paid by the plan's delegated IPA
or other RBO because of the delegate's insolvency, it is questionable whether the providers can
seek reimbursement from the patient. (See Prospect Medical, supra, 45 Cal.4th at pp. 502, 507 &
fn. 5, 87 Cal.Rptr.3d 299, 198 P.3d 86.) Thus, noncontracting emergency services providers must
provide necessary services, but are generally at the mercy of a plan's delegation to an IPA or other
RBO of the responsibility for their reimbursement.


Third, in Bily, we recognized that imposition of a duty of care to third parties, with its attendant
potential for liability, would more likely result in “an increase in the cost and decrease in the
availability of audits and audit reports with no compensating improvement in overall audit
quality.” (Bily, supra, 3 Cal.4th at pp. 404–405, 11 Cal.Rptr.2d 51, 834 P.2d 745.) In contrast
here, nothing suggests that health care service plans will be prevented or deterred from entering
into delegation contracts if they are required to act reasonably in so doing. Imposing a duty on
plans to act reasonably in choosing an IPA or other RBO will promote a healthy functioning of the
managed health care model endorsed by the Knox–Keene Act. Indeed, a requirement that health
care service plans reasonably select financially solvent delegates will more likely result in timely
processing and ultimate payment of covered emergency service claims, which will in turn support
the continuing availability and provision of such emergency services.


*1019  For the reasons given above, we conclude that health care service plans owe a duty
of care to noncontracting emergency service providers in entering into their initial delegation
contracts with IPAs or other RBOs and that the allegations of the Centinela Freeman and Centinela
Radiology complaints are sufficient to state a ***299  cause of action for negligent initial
delegation by the Health Plans.


D. A Cause of Action for Negligent Failure to Reassume the Delegated Responsibility
[16] The Court of Appeal found that the factors that compel a finding of a common **1132  law
duty of care on the part of a health care service plan in initially delegating its payment responsibility
to an IPA under section 1371.4(e) also mandate a conclusion that the duty is a continuing one. Thus,
it concluded, a plan has a duty to promptly reassume its delegated obligation to pay noncontracting
emergency service providers when it knows or should know that its delegated IPA has become
financially unable to meet its delegated responsibility.


[17]  [18] We agree that a health care service plan has a continuing duty of care to noncontracting
emergency service providers, but we conclude the breadth of such duty is affected by the statutory
goal of avoiding disruption of patients' medical care. We hold that a health care service plan's
duty to reassume the financial responsibility it has delegated to a contracting medical provider
group is triggered by the plan's receipt of information through which the plan becomes aware or
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should become aware that there can be no reasonable expectation that its delegate will be able to
reimburse covered claims from noncontracting emergency service providers. That is, a health care
service plan that initially responsibly delegates financial responsibility to an IPA or other RBO
may reasonably expect that any financial difficulties subsequently experienced by its delegate can
be adequately addressed through the CAP process and an approved final CAP. In such situation, a
plan normally does not act negligently when it properly engages in and cooperates with the DMHC
in such process. Doing so is required by section 1300.75.4.8 of the Solvency Regulations and
affirmatively supports continuity of care by delegated medical provider groups to their patients,
the plan's enrollees, one of the express goals of the Knox–Keene Act. (Health & Saf. Code, § 1342,
subd. (g).) Indeed, the Act, as implemented by the Solvency Regulations, specifically contemplates
and favors rehabilitation of financially struggling RBOs in support of such purpose. (Health & Saf.
Code, § 1375.4, subd. (b)(4); Solvency Regs., § 1300.75.4.8.) However, a plan at all times retains
a continuing duty to monitor and assess whether such an expectation is in fact reasonable under
the particular circumstances presented and to timely take available, appropriate action to protect
noncontracting *1020  emergency service providers when it knows or should know that there can
be no reasonable expectation that its delegated IPA or other RBO will be able to reimburse their
covered claims for emergency services.


We briefly discuss how the Biakanja factors support imposing this continuing common law duty
of care.


As noted earlier, the first Biakanja factor considers whether “the transaction was intended to affect
the plaintiff.” (Biakanja, supra, 49 Cal.2d at p. 650, 320 P.2d 16.) We agree with the Court of
Appeal that after the initial delegation, health care service plans necessarily intend to affect the
potential plaintiff class of noncontracting emergency service providers by continuing or renewing
their delegation to an IPA or other RBO of their responsibility to pay emergency service providers
under section 1371.4(e).


The second Biakanja factor focuses on the foreseeability of harm to noncontracting emergency
services providers. Plaintiffs allege that the Health Plans knew or should have known that the
three La Vida IPAs failed to comply with multiple state ***300  financial solvency requirements
beginning in 2007, and continuing through each quarter for the following four years, resulting
in their failure to reimburse the plaintiff noncontracting service providers for the emergency care
that they provided to enrollees of defendant Health Plans during that time. They allege that the
Health Plans were advised in October 2009 that La Vida's lender sought protection under the
bankruptcy laws and withdrew $4 million from La Vida's account, and that La Vida was unable to
obtain funding from capital markets. The complaints allege that under the circumstances the Health
Plans lacked any reasonable expectation that La Vida would reimburse plaintiffs, but nevertheless
the plans waited until May and June 2010, years after La Vida began openly demonstrating
financial instability, to finally discontinue their capitation payments to La Vida and terminate their
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delegation contracts. Assuming the truth of these allegations for purposes of demurrer, plaintiffs'
financial harm was foreseeable.


**1133  And again, there is no dispute that plaintiffs have suffered actual injury, meeting the third
Biakanja factor. (Biakanja, supra, 49 Cal.2d at p. 650, 320 P.2d 16.)


The fourth factor is “the closeness of the connection between defendant[s'] conduct and the injury
suffered.” (Biakanja, supra, 49 Cal.2d at p. 650, 320 P.2d 16.) In considering this factor, we note
that, as we have earlier explained, the Legislature has provided, through the Knox–Keene Act,
comprehensive regulation of the managed health care system under the jurisdiction of the DMHC.
(Prospect Medical, supra, 45 Cal.4th at p. 504, 87 Cal.Rptr.3d 299, 198 P.3d 86.) It has approved
various risk-shifting arrangements by plans (§ 1348.6, subd. (b)), specifically *1021  allowing
plans to delegate their responsibility to pay for emergency services and care. (§ 1371.4(e).) It has
recognized and addressed the evolving problem of insolvency of delegated IPAs and other RBOs
through the establishment of the DMHC's Financial Solvency Standards Board (§ 1347.15) and a
regulatory framework that is intended to ensure the fiscal performance of IPAs and other RBOs by
early identification of performance deficiencies and implementation of CAPs. (§§ 1375.4, 1375.5,
1375.6; see Department of Managed Health Care, supra, vol. 17, No. 2, Cal. Reg. L.Rptr. at pp.
29–30.) As described earlier, the CAP collaborative system is specifically aimed at correcting
identified deficiencies of a financially unstable delegated IPA or other RBO. (Solvency Regs., §
1300.75.4.8, subd. (a)(4) & (5).) Such instability may be caused by a myriad of economic and
business circumstances, which may be outside the control of the delegated IPA or other RBO. The
instability may be unrelated to the health care service plans' actions.


When, however, in light of those particular circumstances, a health care service plan can have
no reasonable expectation that its delegated IPA or other RBO will be able to pay the claims
of noncontracting emergency service providers through a CAP process, we believe the eventual
failure of its delegate to pay such claims can be considered closely connected to the plan's conduct.
(Biakanja, supra, 49 Cal.2d at p. 650, 320 P.2d 16.) A plan that knows or should know that the
financial problems of its delegated IPA or other RBO are of such a magnitude that the initiation or
continuation of a CAP process will not result in payment of the noncontracting emergency service
providers' covered claims, but nevertheless takes no available action to protect such providers,
directly places those providers in a position of additional financial risk because of their statutory
obligation to provide emergency services to the plan's enrollees.


***301  Here, plaintiffs' complaints allege that the Health Plans knew or should have known of
La Vida's financial deficiencies, which spanned the course of four years. Plaintiffs allege that the
Health Plans were specifically advised that La Vida's lender had filed a petition for relief under the
bankruptcy laws in October 2009 and had withdrawn millions of dollars from La Vida's account,
and that La Vida had no alternate financing. Plaintiffs allege that the Health Plans continued their
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La Vida delegation contracts without any reasonable expectation, under these circumstances, that
La Vida would reimburse plaintiffs' emergency service claims. Such allegations sufficiently allege
a close connection between Health Plans conduct and plaintiffs' financial injury.


To the extent that health care service plans engage in the CAP process in good faith and with a
reasonable expectation that a final CAP will result in payment of providers' claims, no moral blame
can be assigned to their failure *1022  to act outside of that process to reassume the obligation to
pay the claims of noncontracting emergency service providers. (Biakanja, supra, 49 Cal.2d at p.
650, 320 P.2d 16.) Both the statutes and the regulations strongly favor rehabilitation of financially
troubled IPAs or other RBOs through the CAP process and such rehabilitation depends on the
cooperation of health care service plans, who should not fear that cooperation with the regulatory
process exposes them to tort liability. But, in the limited situation where a health care service plan
knows or should know that there can be no reasonable expectation of a successful CAP resulting
in reimbursement of the claims of noncontracting emergency service providers, the failure of
health care service plans to **1134  take available action to protect such providers is morally
blameworthy.


Finally, imposing a continuing duty of care, as we have defined it, on health care service plans
will help prevent future economic harm to noncontracting emergency service providers. (Biakanja,
supra, 49 Cal.2d at p. 650, 320 P.2d 16.)


We expressly decline, however, to impose a continuing duty of care broader than the one we
have described because of the balance of policy interests at play here. (Bily, supra, 3 Cal.4th
at pp. 404–405, 11 Cal.Rptr.2d 51, 834 P.2d 745.) A health care service plan should not be
required to reassume its delegated financial responsibility to pay noncontracting emergency service
providers, for example, at the first sign that its delegate is experiencing financial difficulty or
when it receives notice that there has been a failure to pay noncontracting emergency service
providers' covered claims or based on the initiation of CAP proceedings alone. Imposition of
such a broad common law tort duty would risk interfering with the statutory and regulatory CAP
process for the rehabilitation of troubled RBOs because it would incentivize a health care service
plan to terminate its delegation contracts and reassign its patient enrollees and thus interrupt
medical care in lieu of the CAP process. Such action would undermine the carefully balanced and
comprehensive managed health care scheme established by the Knox–Keene Act (§ 1342), which
expressly approves delegation contracts (§ 1371.4(e)) and supports a regulatory framework for the
restoration of fiscal stability to financially deficient RBOs (Solvency Regs., § 1300.75.4.8, subd.
(a)(4) & (5)), in part to ensure continuity of patient care. (§ 1342, subd. (g).)


IV. CONCLUSION
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We conclude that health care service plans owe a common law tort duty to noncontracting
emergency service providers ***302  to act reasonably in initially delegating their financial
responsibility to an IPA or other RBO under section 1371.4(e). The Court of Appeal correctly
determined, therefore, that a cause of action exists in favor of noncontracting emergency service
providers that allege, as here, that a health care service plan negligently delegated its *1023  duty
to pay emergency service claims to an IPA that it knew or should have known was financially
unsound. We also conclude that a health care service plan has a narrow continuing common law
tort duty to noncontracting emergency providers to monitor and assess the financial condition of
its delegate and to timely take available, appropriate action to protect noncontracting emergency
service providers when it knows or should know that there can be no reasonable expectation that
its delegated IPA or other RBO will be able to reimburse their covered claims for emergency
services. The Court of Appeal correctly determined, therefore, that a cause of action exists in favor
of noncontracting emergency service providers, as pleaded or could be pleaded here, for a violation
of such continuing duty. The trial court erred in sustaining the Health Plans' demurrers without
leave to amend.


V. DISPOSITION


The judgment of the Court of Appeal, which reversed the trial court's order sustaining defendants'
demurrers to the complaints, is affirmed. The matter is remanded to the Court of Appeal with
directions that it remand these consolidated actions to the trial court for further proceedings
consistent with this opinion.


Werdegar, J., Chin, J., Corrigan, J., Liu, J., Cuéllar, J., and Kruger, J., concurred.


All Citations


1 Cal.5th 994, 382 P.3d 1116, 209 Cal.Rptr.3d 280, Med & Med GD (CCH) P 305,794, 16 Cal.
Daily Op. Serv. 11,965, 2016 Daily Journal D.A.R. 11,237
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226 Cal.App.4th 1260
Court of Appeal, Fifth District, California.


CHILDREN'S HOSPITAL CENTRAL CALIFORNIA, Plaintiff and Respondent,
v.


BLUE CROSS OF CALIFORNIA et al., Defendants and Appellants.


F065603
|


Filed June 10, 2014
|


Review Denied October 15, 2014 *


* Chin, J., is of the opinion the petition should be granted.


Synopsis
Background: Hospital brought action against health care service plan for breach of implied-in-fact
contract to reimburse for the reasonable value of the post-stabilization emergency medical services
rendered to Medi-Cal beneficiaries. The Superior Court, Madera County, No. MCV048512, Dale
J. Blea, J., entered judgment on special jury verdict for hospital. Health care service plan appealed.


Holdings: The Court of Appeal, Levy, Acting P.J., held that:


[1] evidence of full range of fees hospital charged and accepted as payment for similar services
was relevant to the issue of the reasonable and customary value of those services, but


[2] evidence of hospital's costs in providing post-stabilization emergency medical services was
irrelevant.


Reversed and remanded.


Procedural Posture(s): On Appeal; Judgment; Motion to Compel Discovery; Motion in Limine;
Request for Instructions; Objection to Evidentiary Ruling; Request for Judicial Notice.
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West Headnotes (23)


[1] Evidence Rulemaking proceedings
In appeal from judgment on jury verdict for hospital in action against health care service
plan for breach of implied-in-fact contract to reimburse for the reasonable value of the
post-stabilization emergency medical services rendered to Medi-Cal beneficiaries, Court
of Appeal would take judicial notice of Department of Managed Health Care (DMHC)
responses to comments for the four comment periods for the regulation governing claims
settlement practices, as well as the DMHC's final statement of reasons for adopting the
regulation. Cal. Code Regs. tit. 28, § 1300.71.


2 Cases that cite this headnote


[2] Evidence Corporations and Associations
In appeal from judgment on jury verdict for hospital in action against health care service
plan for breach of implied-in-fact contract to reimburse for the reasonable value of the
post-stabilization emergency medical services rendered to Medi-Cal beneficiaries, Court
of Appeal would not take judicial notice of four documents pertaining to the membership
of the California Association of Health Plans, where the documents were irrelevant. Cal.
Code Regs. tit. 28, § 1300.71.


[3] Health Reimbursement
In adopting the definition of “Reimbursement of a Claim” for non-contracted health care
service providers in the regulation governing claims settlement practices, the Department
of Managed Health Care (DMHC) established the minimum criteria for reimbursement of
a claim, not the exclusive criteria. Cal. Code Regs. tit. 28, § 1300.71(a)(3)(B).


[4] Health Costs
In the regulation governing health care service plans' claims settlement practices for non-
contracted health care service providers, the directive to pay non-contracted providers the
reasonable and customary value of their services embodies the concept of quantum meruit.
Cal. Code Regs. tit. 28, § 1300.71(a)(3)(B).


1 Cases that cite this headnote
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[5] Implied and Constructive Contracts Work and labor in general;  quantum meruit
“Quantum meruit” refers to the well-established principle that the law implies a promise to
pay for services performed under circumstances disclosing that they were not gratuitously
rendered.


13 Cases that cite this headnote


[6] Implied and Constructive Contracts Amount of Recovery
The measure of recovery in quantum meruit is the reasonable value of the services,
provided they were of direct benefit to the defendant.


11 Cases that cite this headnote


[7] Implied and Constructive Contracts Presumptions and burden of proof
The burden is on the person making a quantum meruit claim to show the value of the
services.


2 Cases that cite this headnote


[8] Implied and Constructive Contracts Amount of Recovery
“Reasonable market value,” or “fair market value,” as a measure of recovery in quantum
meruit, is the price that a willing buyer would pay to a willing seller, neither being under
compulsion to buy or sell, and both having full knowledge of all pertinent facts.


12 Cases that cite this headnote


[9] Implied and Constructive Contracts Admissibility in general
Implied and Constructive Contracts Amount of compensation and value of
services
In determining value in quantum meruit cases, courts accept a wide variety of evidence.


2 Cases that cite this headnote


[10] Evidence Services
Implied and Constructive Contracts Amount of compensation and value of
services
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The party suing for quantum meruit compensation may testify as to the value of his services
or offer expert testimony, but such evidence is not required and is not binding on the trier
of fact.


1 Cases that cite this headnote


[11] Implied and Constructive Contracts Amount of compensation and value of
services
Implied and Constructive Contracts Amount of Recovery
In quantum meruit cases, evidence of value can be shown through agreements to pay and
accept a particular price, and the court may consider the price agreed upon by the parties
as a criterion in ascertaining the reasonable value of services performed.


4 Cases that cite this headnote


[12] Implied and Constructive Contracts Admissibility in general
In an action for the reasonable value of services, a written contract providing for an agreed
price is admissible in evidence.


1 Cases that cite this headnote


[13] Implied and Constructive Contracts Amount of compensation and value of
services
In an action for the reasonable value of services, evidence of a professional's customary
charges and earnings is relevant and admissible to demonstrate the value of the services
rendered.


3 Cases that cite this headnote


[14] Health Costs
Although hospital's full billed charges for post-stabilization emergency medical services
were relevant to the issue of the reasonable and customary value of those services, in non-
contracted hospital's action against health care service plan for breach of implied-in-fact
contract for reimbursement, the full billed charges were not the exclusive standard, and
other relevant evidence included the full range of fees hospital charged and accepted as
payment for similar services, including rates paid by government payors. Cal. Health &
Safety Code § 1371.4(c); Cal. Code Regs. tit. 22, § 53855(a); Cal. Code Regs. tit. 28, §
1300.71.
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12 Cases that cite this headnote


[15] Health Costs
While the factors in the definition of “Reimbursement of a Claim” for non-contracted
health care service providers in the regulation governing health care service plans' claims
settlement practices may provide some guidance in analyzing the reasonable value of the
services rendered in certain circumstances, they are not the exclusive measure of value for
purposes of a quantum meruit claim. Cal. Code Regs. tit. 28, § 1300.71(a)(3)(B).


[16] Pretrial Procedure Relevancy and materiality
For discovery purposes, information is relevant if it might reasonably assist a party in
evaluating the case, preparing for trial, or facilitating settlement, and it is sufficient if the
information sought might reasonably lead to other, admissible evidence. Cal. Civ. Proc.
Code § 2017.010.


1 Cases that cite this headnote


[17] Appeal and Error Discovery
Discovery rulings are generally reviewed for abuse of discretion, but where a discovery
motion is denied on relevancy grounds based on an erroneous analysis of the substantive
law governing the case, the appeal may raise a pure question of law.


2 Cases that cite this headnote


[18] Pretrial Procedure Medical and hospital records
Any concern that evidence of hospital's contract rates with health insurance plans for post-
stabilization emergency medical services would disclose proprietary financial information
and trade secrets would not justify denial of health care service plan's motions to compel
discovery of the rates in hospital's action against health care service plan for breach
of implied-in-fact contract for reimbursement for such services rendered to Medi-Cal
beneficiaries, since hospital's concerns could be handled through appropriate protective
orders. Cal. Civ. Proc. Code §§ 2030.090, 2031.060, 2033.080; Cal. Code Regs. tit. 28,
§ 1300.71.


2 Cases that cite this headnote
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[19] Appeal and Error Motions in limine
A trial court's ruling on an in limine motion is generally reviewed for abuse of discretion,
but review is de novo when the issue is one of law.


10 Cases that cite this headnote


[20] Implied and Constructive Contracts Amount of compensation and value of
services
Implied and Constructive Contracts Amount of Recovery
Under quantum meruit, the costs of the services provided are not relevant to a
determination of reasonable value.


12 Cases that cite this headnote


[21] Health Judicial Review;  Actions
Evidence of hospital's costs in providing post-stabilization emergency medical services
was irrelevant to the issue of the reasonable and customary value of those services, in non-
contracted hospital's quantum meruit action against health care service plan for breach of
implied-in-fact contract for reimbursement. Cal. Health & Safety Code § 1371.4(c); Cal.
Code Regs. tit. 22, § 53855(a); Cal. Code Regs. tit. 28, § 1300.71.


3 Cases that cite this headnote


[22] Appeal and Error Exclusion of evidence
Appeal and Error Evidence and witnesses in general
In non-contracted hospital's action against health care service plan for breach of implied-
in-fact contract to reimburse for the reasonable value of post-stabilization emergency
medical services, hospital did not waive or invite the trial court's error in excluding plan's
expert's relevant testimony about the full range of fees hospital charged and accepted as
payment for similar services, in declining trial court's offer to hold a hearing to determine
whether the expert's opinion was based on a six-factor test in a regulation governing health
care service plans' claims settlement practices, where plan objected to the trial court's
erroneous foundational ruling that the six-factor test was the exclusive measure of value.
Cal. Health & Safety Code § 1371.4(c); Cal. Evid. Code § 402; Cal. Code Regs. tit. 28,
§ 1300.71.
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[23] Appeal and Error Contracts in general
Trial court's error, in ruling that the factors in the definition of “Reimbursement of
a Claim” for non-contracted health care service providers in the regulation governing
health care service plans' claims settlement practices provided the exclusive standard
for valuing hospital's post-stabilization emergency medical services was prejudicial to
hospital, in its action against health care service plan for breach of implied-in-fact contract
for reimbursement, where the ruling resulted in the exclusion of relevant and admissible
evidence about the range of fees the hospital charged and accepted as payment for similar
services, and the only measure of value that was before the jury was the hospital's full
billed charges. Cal. Code Regs. tit. 28, § 1300.71(a)(3)(B).


See 1 Witkin, Summary of Cal. Law (10th ed. 2005) Contracts, § 102 et seq.
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*1264  This appeal concerns a dispute between respondent Children's Hospital Central California
(Hospital) and appellants Blue **865  Cross of California and Blue Cross of California Partnership
Plan, Inc. (Blue Cross), over the reasonable value of the poststabilization emergency medical
services provided by Hospital to Medi-Cal beneficiaries enrolled in Blue Cross's Medi-Cal
managed care plan. The services at issue were rendered during a 10-month period when Hospital
and Blue Cross did not have a written contract that covered those beneficiaries.


*1265  Blue Cross paid Hospital approximately $4.2 million based on the Medi-Cal rates paid
by the government. However, Hospital demanded its full billed charges of $10.8 million. The
jury found there was an implied-in-fact contract between Hospital and Blue Cross and awarded
Hospital approximately $6.6 million, the difference between the full billed charges and the $4.2
million Blue Cross had already paid.


Blue Cross contends the damages award was the result of erroneous discovery and evidence rulings
that were predicated on the trial court's misconstruction of California Code of Regulations, title
28, section 1300.71, subdivision (a)(3)(B) (hereafter section 1300.71(a)(3)(B)). This regulation
defines “Reimbursement of a Claim” for noncontracted providers as the payment of “the
reasonable and customary value for the health care services rendered.” (§ 1300.71(a)(3)(B).) This
value is based on several factors. According to Blue Cross, the trial court incorrectly concluded
that section 1300.71(a)(3)(B) provided the exclusive standard for determining the reasonable and
customary value of the medical services in this action. Blue Cross is correct. Because of this error,
the evidence of the reasonable and customary value was improperly limited to Hospital's full billed
charges. This error was prejudicial. Accordingly, the case will be reversed and remanded for a
retrial on damages.


BACKGROUND


Hospital specializes in providing medical services to children. Approximately 75 percent of
Hospital's patients are in Medi-Cal programs. Hospital has a contract with the State Department of
Health Care Services (DHCS), the responsible state agency, to render services to the majority of
these Medi-Cal patients in the fee-for-service Medi-Cal plan. Under this program, Hospital is paid
the average California Medical Assistance Commission (CMAC) rate for the geographic region
for the services it performs.


However, Hospital also serves Medi-Cal patients who are enrolled in a Medi-Cal managed care
plan. Unlike the fee-for-service plan, with a managed care plan the DHCS does not pay for
services actually rendered. Rather, the DHCS pays a fixed rate per person per month to the health
plan, whether or not services are rendered. (Lackner v. Department of Health Services (1994) 29
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Cal.App.4th 1760, 1762, fn. 2, 35 Cal.Rptr.2d 482.) When services are rendered, the health plan
pays the provider.


Blue Cross contracts with the DHCS to provide a Medi-Cal managed care plan. Accordingly, the
DHCS pays Blue Cross a negotiated rate per month *1266  per beneficiary enrolled in Blue Cross's
plan. In turn, Blue Cross manages that beneficiary's health care service needs. This management
includes entering into contracts with various health care providers.


Up until July 2007, Hospital and Blue Cross had a written contract setting rates for inpatient
and outpatient medical services provided to Blue Cross Medi-Cal beneficiaries. However, after
that contract expired on July 31, 2007, the parties were unable to agree on the contract terms.
Eventually, the parties entered into a new contract effective June 1, 2008. **866  Accordingly,
there was a 10-month period during which Hospital and Blue Cross had no written contract.


During this off-contract period, Hospital was required to provide emergency services to Blue Cross
Medi-Cal beneficiaries under federal and state law. A hospital with an emergency department must
provide a patient with “an appropriate medical screening examination” and “such treatment as may
be required to stabilize” any emergency medical condition without regard to the patient's insurance
or ability to pay. (42 U.S.C. § 1395dd(a), (b); see Health & Saf.Code, § 1317.) Further, a hospital
generally may not transfer or discharge a patient until it has been determined that the emergency
medical condition has been stabilized. (42 U.S.C § 1395dd(c), (e)(3); Health & Saf.Code, §§
1317.1, subd. (j), 1317.2.)


Blue Cross, as a Medi-Cal managed care organization, had a corresponding obligation to pay for
emergency services rendered to the Medi-Cal beneficiaries enrolled in its plan during the off-
contract period. (42 U.S.C § 1396u–2(b)(2)(A); Health & Saf.Code, § 1371.4; Prospect Medical
Group, Inc. v. Northridge Emergency Medical Group (2009) 45 Cal.4th 497, 504, 87 Cal.Rptr.3d
299, 198 P.3d 86 (Prospect ).) This obligation continued until such time as the enrollees could
be transferred to a contracted provider or discharged. (Welf. & Inst.Code, § 14454, subd. (a).)
Hospital, as the provider of those emergency services without a contract with Blue Cross, was
required to accept as payment in full the amount the DHCS would have paid directly for emergency
services under the Medi-Cal fee-for-service system, i.e., the average CMAC rate. (42 U.S.C. §
1396u–2(b)(2)(D).)


However, once the treating provider has determined that the emergency medical condition has
been stabilized, a Medi-Cal managed care organization's obligation to pay for emergency services
ends and the organization “may require prior authorization as a prerequisite for payment for
necessary” poststabilization medical care. (Health & Saf.Code, § 1371.4, subd. (c).) “[I]f the
hospital emergency department or emergency physician *1267  fails to obtain prior authorization,”
the managed care organization “may deny reimbursement.” (Cal.Code Regs., tit. 22, § 53855,
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subd. (a).) But, upon receipt of a request from an out-of-contract hospital for authorization for
poststabilization medical care, the Medi-Cal managed care organization must render a decision
within 30 minutes, or “the request shall be deemed to be approved.” (Ibid.)


Here, during the off-contract period, 896 Blue Cross Medi-Cal beneficiaries received emergency
care at Hospital followed by poststabilization inpatient medical services. Blue Cross paid Hospital
for the emergency medical care at the average CMAC rate as required by statute. These payments
are not in dispute.


Hospital also submitted claims to Blue Cross for the poststabilization services provided to the 896
Blue Cross Medi-Cal beneficiaries. Blue Cross paid those claims at the average CMAC rate of
$1,275 per day. When in October 2008, the DHCS established a new CMAC rate of $1,779 per
day retroactive to services rendered on or after January 1, 2007, Blue Cross made an additional
payment to Hospital covering the difference. In total, Blue Cross paid $4,211,958 to Hospital for
poststabilization services provided to Blue Cross Medi-Cal **867  beneficiaries during the off-
contract period.


Hospital filed this action in July 2009 seeking additional payments from Blue Cross. Hospital
alleged that it had provided emergency and poststabilization medical services to Blue Cross Medi-
Cal beneficiaries during the off-contract period; it had timely requested preauthorization from
Blue Cross to provide poststabilization services to these beneficiaries; and Blue Cross had failed
to either appropriately respond or arrange for the patients' transfer, or had approved the requests.
Hospital further alleged that, by its actions, Blue Cross had impliedly agreed to pay the reasonable
and customary value for all the poststabilization services provided to its Medi-Cal beneficiaries.


In alleging that it was entitled to the reasonable and customary value for these poststabilization
services, Hospital relied on section 1300.71(a)(3)(B). This regulation provides that, for
noncontracted providers, the reimbursement of a claim means


“the payment of the reasonable and customary value for the health care services rendered
based upon statistically credible information that is updated at least annually and takes into
consideration: (i) the provider's training, qualifications, and length of time in practice; (ii) the
nature of the services provided; (iii) the fees usually charged by the provider; (iv) prevailing
provider rates charged in the general geographic area in which the services were rendered; (v)
other aspects of the economics of the medical *1268  provider's practice that are relevant; and
(vi) any unusual circumstances in the case ....” (§ 1300.71(a)(3)(B).)


According to Hospital, this reasonable and customary value is the total amount of the charges it
billed Blue Cross. Blue Cross denied Hospital's allegations.
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Hospital maintains a uniform schedule of the charges it bills for all procedures, services, and goods
provided to patients. This schedule is known as a “charge master.” Hospital's charge masters for
2007 and 2008 included more than 16,000 line items.


The charge master is filed annually with the State of California and is available to the public.
Hospital uses its charge master to create summary and itemized bills for each patient who receives
services. The charges are the same for every patient. Nevertheless, in 2007 and 2008, less than 5
percent of the payors paid Hospital the full billed charges.


Hospital updates its charge master and increases its prices each year. In determining the percentage
price increase for all of the line items, Hospital looks at a variety of global factors, including its
overall cost structure, financial position, and contracts. Hospital does not examine each line item
individually. Rather, Hospital periodically “spot checks” certain items and compares those prices
to the prices being charged by peer hospitals.


In early discovery, Blue Cross propounded requests for admissions to Hospital. Blue Cross asked
Hospital to admit that, during the off-contract period, every written contract between Hospital and
a health insurer or health plan provided that Hospital would accept less than its full billed charges
as payment for poststabilization services and that Hospital had no written contract that provided
it would receive its full billed charges for such services. Hospital objected to these requests on
the ground that contracted rates were irrelevant for the determination of reasonable and customary
value under section 1300.71(a)(3)(B).


Thereafter, in a set of special interrogatories, Blue Cross asked Hospital to provide both the number
of patients in 2007 and 2008 receiving poststabilization care for whom Hospital received its full
billed charges as payment and the name of any noncontracted Medi-Cal managed care organization
that paid Hospital's full billed charges for poststabilization services. **868  Hospital objected to
these interrogatories on the ground that actual payments were irrelevant to the reasonable and
customary value of the poststabilization services.


Blue Cross moved to compel responses to the above discovery requests. The trial court denied Blue
Cross's motions on the ground that the evidence sought was irrelevant. The court concluded that
“ ‘fees usually charged,’ ” one of the section 1300.71(a)(3)(B) factors, “does not mean payments
accepted.”


*1269  Hospital filed several motions in limine regarding the scope of the evidence that Blue
Cross would be permitted to present at trial on the reasonable value of the poststabilization services
rendered to the Medi-Cal beneficiaries. Hospital first sought an order confirming that the “six-
factor test” set forth in section 1300.71(a)(3)(B) was the applicable standard for calculating the
reasonable and customary value for the poststabilization medical care it provided. Hospital then
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requested the trial court to preclude Blue Cross from introducing evidence of the rates accepted
by or paid to Hospital by other payors; the Medi-Cal and Medicare fee-for-service rates paid
by the government; and Hospital's service specific costs. Hospital additionally sought to exclude
testimony from Blue Cross's retained expert, Henry Miller, on the ground that Miller did not
consider or use the six-factor test in reaching his opinion on the reasonable and customary value of
the services at issue. Rather, Miller opined that the Medi-Cal fee-for-service rate in place during
the noncontracted period was the reasonable and customary rate that should be paid by Blue Cross
for services provided to its Medi-Cal beneficiaries.


The trial court granted these motions. The court confirmed that section 1300.71(a)(3)(B) was the
exclusive standard for calculating the reasonable and customary rate that Blue Cross had to pay
Hospital for the poststabilization services. The court then applied this standard and excluded “any
evidence, argument, or comment that the rates accepted or paid by other payors are reasonable and
customary or otherwise limit what Blue Cross must pay to” Hospital. Similarly, the court excluded
“argument that rates paid by the government are reasonable and customary or otherwise limit the
amount Blue Cross must pay” Hospital. The court also excluded any evidence of cost information
as a basis to set reasonable and customary charges finding that cost was not part of the six-factor
test and that it did not relate to value. Regarding Miller's expert testimony, the trial court deferred
its ruling pending an Evidence Code section 402 hearing to determine whether Miller's opinion
was based on the six-factor test.


At trial, Hospital supported its damages claim by presenting the amount of its full billed charges
and applying the section 1300.71(a)(3)(B) six-factor test to those charges. Hospital's chief financial
officer, Michelle Waldron, testified regarding Hospital's qualifications, training, and experience;
the nature of the services rendered; the charges themselves; the market limitations on the yearly
increase in charges; and the economics of operating Hospital, noting that the payments for the 75
percent of Hospital's patients who are Medi-Cal beneficiaries do not cover Hospital's overall costs
of providing services to those beneficiaries. Hospital's expert witness, Michael Heil, testified that,
when compared to other comparable hospitals, Hospital's charges were generally in the midrange
or below. Thus, the hospital argued its full billed charges represented the reasonable and customary
value of the services *1270  provided. However, for all hospitals, the billed charges are the highest
**869  amounts that are ever received for the services.


The jury was instructed on damages based on section 1300.71(a)(3)(B). The jury was first told:


“If you find that Blue Cross authorized or is deemed to have authorized Children's Hospital to
provide poststabilization care services to the Blue Cross Medi-Cal members at issue, Blue Cross
was required to pay Children's Hospital the reasonable and customary value of those services.
That the value might be reflected by the bill submitted by Children's Hospital, or the amount
Blue Cross paid, or some amount lesser than, greater than, or in between those amounts.”
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The jury was then instructed that, if it found the poststabilization care was authorized, Blue Cross
was required to pay Hospital the “reasonable and customary value for the services rendered”
taking into consideration the section 1300.71(a)(3)(B) factors. However, in accordance with the
trial court's pretrial evidence rulings, the jury was cautioned that “[r]ates accepted by Children's
Hospital or paid to Children's Hospital may not be considered when determining the reasonable
and customary value of services provided” and that “[r]ates paid by the government may not be
considered in calculating the reasonable and customary value of services that are the subject of
this lawsuit.”


The jury found that Hospital provided notice to Blue Cross and received authorization to provide
poststabilization care to the 896 patients at issue. The jury further concluded that the parties entered
into an implied-in-fact contract, Blue Cross breached the contract, and Hospital was harmed by
the breach. The jury awarded Hospital damages of $6,615,502, the amount of Hospital's full billed
charges less the amount that Blue Cross had already paid.


Judgment was entered for Hospital in the principal sum of $6,615,502 plus prejudgment interest
of $4,138,815.30.


DISCUSSION


1. Section 1300.71(a)(3)(B) does not provide the exclusive standard for valuing the
poststabilization services provided by Hospital.


a. The Knox-Keene Act.
The Blue Cross Medi-Cal plan at issue is a health care service plan. As such, it is governed by the
comprehensive system of licensing and regulation known as the Knox-Keene Health Care Service
Plan Act of 1975 (Knox-Keene Act). (Health & Saf.Code, § 1340 et seq.; Prospect, supra, 45
Cal.4th at p. 504, 87 Cal.Rptr.3d 299, 198 P.3d 86.)


*1271  The Knox-Keene Act requires for-profit health care service plans to promptly
reimburse emergency health care providers for both emergency medical services and authorized
poststabilization emergency medical services. If the claim is uncontested, the reimbursement
must be “as soon as practical, but no later than 30 working days after receipt of the complete
claim....” (Health & Saf.Code, § 1371.35, subd. (a); see Bell v. Blue Cross of California (2005)
131 Cal.App.4th 211, 215, 31 Cal.Rptr.3d 688 (Bell ).)


The Department of Managed Health Care (DMHC) is charged with the administration and
enforcement of the laws relating to health care service plans. (Health & Saf.Code, § 1341.) To carry
out its duties, the DMHC is authorized to promulgate regulations. (Health & Saf.Code, § 1344.)
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**870  b. The DMHC's adoption of section 1300.71.
Section 1300.71 of title 28 of California Code of Regulations is titled “Claims Settlement
Practices.” This regulation is authorized by Health and Safety Code sections 1371 and 1371.35.
These statutes impose procedural requirements on claim processing and subject health care service
plans to disciplinary action and penalties for failure to timely comply with those requirements.
(California Medical Assn. v. Aetna U.S. Healthcare of California, Inc. (2001) 94 Cal.App.4th 151,
163, 114 Cal.Rptr.2d 109.)


The DMHC explained in its initial statement of reasons that California Code of Regulations,
title 28, section 1300.71 was “necessary to clearly define terms relating to claim settlement and
reimbursement, and provide procedures for plans and providers to prevent unreasonable delays
in payment of provider claims.” Further, the DMHC wanted to clarify “the meaning of unfair
payment practices and the term ‘complete and accurate claim.’ ”


As outlined above, section 1300.71(a)(3)(B) defines “ ‘Reimbursement of a Claim’ ” for
noncontracted providers. Such reimbursement means “the payment of the reasonable and
customary value for the health care services rendered.” The reasonable and customary value is
to be “based upon statistically credible information that is updated at least annually” and takes
six factors into consideration. These factors are: “(i) the provider's training, qualifications, and
length of time in practice; (ii) the nature of the services provided; (iii) the fees usually charged
by the provider; (iv) prevailing provider rates charged in the general geographic area in which the
services were rendered; (v) other aspects of the economics of the medical provider's practice that
are relevant; and (vi) any unusual circumstances in the case.” (§ 1300.71(a)(3)(B).)


*1272  In defining “reasonable and customary value,” the DMHC incorporated language from
Gould v. Workers' Comp. Appeals Bd. (1992) 4 Cal.App.4th 1059, 6 Cal.Rptr.2d 228 (Gould
). In that case, Dr. Gould, a psychiatrist in West Los Angeles, treated employees who had
sustained industrial psychiatric injuries during their employment as police officers. Dr. Gould
submitted bills for his services that exceeded the medical fee schedule adopted by the Division
of Workers' Compensation. The Workers' Compensation Appeals Board (WCAB) found in favor
of the employer ruling that the official medical fee schedule should be used “ ‘[i]n the absence
of a showing of extraordinary factors justifying higher fees.’ ” (Gould, supra, 4 Cal.App.4th at
p. 1064, 6 Cal.Rptr.2d 228.)


The Court of Appeal annulled the WCAB decisions. The court concluded the WCAB had applied
an incorrect burden of proof in deciding whether Dr. Gould was entitled to fees in excess of
the schedule. The court remanded the matter for a determination of whether Dr. Gould's fees
for the psychotherapy sessions were reasonable. The court stated that, in deciding whether fees
in excess of the schedule are reasonable, “the WCAB may consider evidence regarding the
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medical provider's training, qualifications, and length of time in practice; the nature of the services
provided; the fees usually charged by the medical provider; the fees usually charged in the general
geographical area in which the services were rendered; other aspects of the economics of the
medical provider's practice that are relevant; and any unusual circumstances in the case.” (Gould,
supra, 4 Cal.App.4th at p. 1071, 6 Cal.Rptr.2d 228, italics added, fn. omitted.)


[1]  [2] The DMHC solicited public comments four times in connection with the adoption of
California Code of Regulations, title 28, section 1300.71. In both its responses to the comments and
its final **871  statement of reasons, the DMHC emphasized that the definition of what constitutes
reimbursement of a claim in Californa Code of Regulations, title 28, section 1300.71, subdivision
(a)(3) was not intended to alter or change existing California law. 1


1 Blue Cross's request that this court take judicial notice of the DMHC's responses to comments
for the four comment periods is granted. We further grant the requests from amicus curiae
California Association of Health Plans and amicus curiae California Hospital Association
to judicially notice the DMHC's final statement of reasons for adopting section 1300.71.
Amicus curiae California Hospital Association's remaining requests for judicial notice are
also granted. Hospital's request that this court judicially notice four documents pertaining to
the membership of the California Association of Health Plans is denied as irrelevant.


In responding to comments, the DMHC refused to specifically set reimbursement amounts.
For example, the DMHC rejected suggestions that noncontracted providers should either be
reimbursed at 100 percent of their *1273  billed charges or be reimbursed based on Medicare
or Medicaid fee schedules. Rather, the DMHC explained that California law requires payors to
reimburse noncontracted providers based upon the reasonable and customary value of the services
rendered. The DMHC observed that a provider's usual charges are not determinative of the fair
and reasonable value and that government programs are not designed to reimburse the provider
for the fair and reasonable value of the services.


The DMHC further noted that the “regulations are intended to set forth the minimum payment
criteria to ensure compliance with the [Knox-Keene] Act's claims payment and dispute resolution
standards” (italics added), and that, to the extent providers wish to pursue other common law or
statutory remedies, they may seek redress in the courts. According to the DMHC, this regulation
accurately reflects California law and incorporates the concept of quantum meruit.


In the final statement of reasons for California Code of Regulations, title 28, section 1300.71, the
DMHC explained that the intent was to establish a methodology for determining the reasonable
value of health care services by noncontracted providers but that the criteria specified do not dictate
a specific payment rate. Rather, the payor is required to calculate the appropriate reimbursement
based on statistically credible information that takes the Gould factors into consideration. If a
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payor fulfills its claims payment obligation using these criteria, the DMHC will consider the payor
compliant with Health and Safety Code sections 1371 and 1371.35, i.e., the reimbursement of the
claim will be deemed timely. “However, the definition is not a substitute for traditional forums for
contract dispute resolution. If a provider disputes the payor's calculation of the fair and reasonable
value of the health care services he has rendered, the provider is free to seek resolution of that
dispute in a court of law or through any other available civil remedy.”


[3] In sum, in adopting section 1300.71(a)(3)(B), the DMHC established the minimum criteria for
reimbursement of a claim, not the exclusive criteria. The DMHC refused to set specific amounts
noting that neither billed charges nor government rates are determinative of the reasonable value
of the medical services. Rather, the DMHC intended that reasonable value be based on the concept
of quantum meruit and that value disputes be resolved by the courts. In fact, the DMHC has
acknowledged that, unlike the courts, it “ ‘lacks the authority to set specific reimbursement rates
under theories of quantum meruit and the jurisdiction to enforce a reimbursement determination
on **872  both the provider and the health plan.’ ” (Bell, supra, 131 Cal.App.4th at p. 218, 31
Cal.Rptr.3d 688.)


*1274  c. The section 1300.71(a)(3)(B) factors are not the exclusive measure of value.
[4]  [5]  [6]  [7] As recognized by the DMHC, section 1300.71(a)(3)(B)'s directive to pay
noncontracted providers the reasonable and customary value of their services embodies the concept
of quantum meruit. “Quantum meruit refers to the well-established principle that ‘the law implies
a promise to pay for services performed under circumstances disclosing that they were not
gratuitously rendered.’ ” (Huskinson & Brown v. Wolf (2004) 32 Cal.4th 453, 458, 9 Cal.Rptr.3d
693, 84 P.3d 379.) The measure of recovery in quantum meruit is the reasonable value of the
services, provided they were of direct benefit to the defendant. (Palmer v. Gregg (1967) 65 Cal.2d
657, 660, 56 Cal.Rptr. 97, 422 P.2d 985.) The burden is on the person making the quantum meruit
claim to show the value of the services. (Miller v. Campbell, Warburton, Fitzsimmons, Smith,
Mendel & Pastore (2008) 162 Cal.App.4th 1331, 1344, 76 Cal.Rptr.3d 649.)


[8] The “reasonable value” of the services has been described as the “going rate” for the services
(Maglica v. Maglica (1998) 66 Cal.App.4th 442, 446, 78 Cal.Rptr.2d 101) or the “reasonable
market value at the current market prices” (Punton v. Sapp Bros. Construction Co. (1956) 143
Cal.App.2d 696, 701, 300 P.2d 271). Reasonable market value, or fair market value, is the price
that “ ‘a willing buyer would pay to a willing seller, neither being under compulsion to buy or
sell, and both having full knowledge of all pertinent facts.’ ” (Alameda County Flood Control &
Water Conservation Dist. v. Department of Water Resources (2013) 213 Cal.App.4th 1163, 1174–
1175, fn. 9.)


[9]  [10]  [11]  [12]  [13] In determining value in quantum meruit cases, courts accept a wide
variety of evidence. For example, the party suing for compensation may testify as to the value of
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his services or offer expert testimony. However, such evidence is not required and is not binding
on the trier of fact. (Culver Adjustment Bureau v. Hawkins Constr. Co. (1963) 217 Cal.App.2d 143,
145, 31 Cal.Rptr. 569.) Evidence of value can also be shown through agreements to pay and accept
a particular price. (Oliver v. Campbell (1954) 43 Cal.2d 298, 305, 273 P.2d 15; Watson v. Wood
Dimension, Inc. (1989) 209 Cal.App.3d 1359, 1365, 257 Cal.Rptr. 816 (Watson ).) “The court
may consider the price agreed upon by the parties ‘as a criterion in ascertaining the reasonable
value of services performed.’ ” (Watson, supra, 209 Cal.App.3d at p. 1365, 257 Cal.Rptr. 816.)
Accordingly, in an action for the reasonable value of services, a written contract providing for an
agreed price is admissible in evidence. (Parker v. Maier Brewing Co. (1960) 180 Cal.App.2d 630,
635, 4 Cal.Rptr. 825.) *1275  Additionally, evidence of a professional's customary charges and
earnings is relevant and admissible to demonstrate the value of the services rendered. (Citron v.
Fields (1938) 30 Cal.App.2d 51, 61, 85 P.2d 534.)


As can be seen from the above examples, the facts and circumstances of the particular case dictate
what evidence is relevant to show the reasonable market value of the services at issue, i.e., the
price that would be agreed upon by a willing buyer and a willing seller negotiating at arm's length.
Specific criteria might or might not be appropriate for a given set of facts.


Thus, while the Gould court set forth a comprehensive set of factors for the situation presented
there, those factors are not **873  exclusive or necessarily appropriate in all cases. In Gould, the
service provider, a psychiatrist, was attempting to demonstrate that fees exceeding the workers'
compensation medical fee schedule were reasonable. In that situation, evidence of the fees Gould
usually charged, and presumably was paid, and the fees charged by other providers in the same
geographical region was relevant to demonstrate those fees were in fact reasonable for that market.


In contrast here, Hospital was required to demonstrate the reasonable value, i.e., market value,
of the poststabilization care it provided. This market value is not ascertainable from Hospital's
full billed charges alone. “[A] medical care provider's billed price for particular services is
not necessarily representative of either the cost of providing those services or their market
value.” (Howell v. Hamilton Meats & Provisions, Inc. (2011) 52 Cal.4th 541, 564, 129 Cal.Rptr.3d
325, 257 P.3d 1130.) Rather, the full billed charges reflect what the provider unilaterally says its
services are worth. In a given case, the reasonable and customary amount that the health care
service plan has a duty to pay “might be the bill the [medical provider] submits, or the amount
the [health care service plan] chooses to pay, or some amount in between.” (Prospect, supra, 45
Cal.4th at p. 505, 87 Cal.Rptr.3d 299, 198 P.3d 86.)


[14] Accordingly, although Hospital's full billed charges were relevant to the issue of the
reasonable and customary value of the services, they were not determinative. Analogizing this
situation to other quantum meruit cases, relevant evidence would include the full range of fees that
Hospital both charges and accepts as payment for similar services. The scope of the rates accepted
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by or paid to Hospital by other payors indicates the value of the services in the marketplace. From
that evidence, along with evidence of any other factors that are relevant to the situation, the trier
of fact can determine the reasonable value of the particular services that were provided, i.e., the
price that a willing buyer will pay and a willing seller will accept in an arm's length transaction.


*1276  Therefore, the trial court erred in ruling that section 1300.71(a)(3)(B) provided the
exclusive standard for determining the reasonable value of the poststabilization services. The
DMHC neither intended nor had the power to dictate payment rates or change California law on
quantum meruit. Rather, as the DMHC explained, in adopting California Code of Regulations, title
28, section 1300.71 it was setting the minimum claims payment and dispute resolution standards
to ensure compliance with the Knox-Keene Act's time requirements for claims reimbursement.


[15] Alternatively, Blue Cross argues the trial court erred when it narrowly construed section
1300.71(a)(3)(B) to preclude the admission of relevant evidence. By excluding evidence of the
rates accepted by or paid to Hospital by other payors as being irrelevant, the trial court limited
the evidence regarding two of the Gould factors, i.e., the fees usually charged by the provider and
the prevailing provider rates charged in the same general geographic area, to Hospital's full billed
charges. According to Blue Cross, “charges” should be interpreted to include the full range of fees
that the provider accepts as payment in full for its services. However, there is no need to resolve this
issue. While the Gould factors may provide some guidance in analyzing the reasonable value of
the services rendered in certain circumstances, they are not the exclusive measure of value. Those
factors alone do not determine reasonable value. Rather, under settled quantum meruit principles,
relevant evidence of the reasonable/market value of **874  the services provided includes the full
range of fees that Hospital both charges and accepts as payment.


2. The trial court's use of an incorrect value standard led to legal errors.


a. Discovery rulings.
The trial court denied two motions filed by Blue Cross to compel discovery of Hospital's
agreements with others regarding payments for poststabilization services. The trial court ruled that
evidence of fees accepted by Hospital for poststabilization care was irrelevant to determining the
reasonable value of those services under section 1300.71(a)(3)(B).


[16] The scope of permissible discovery is very broad. (Dodd v. Cruz (2014) 223 Cal.App.4th
933, 939, 167 Cal.Rptr.3d 601.) “[A]ny party may obtain discovery regarding any matter, not
privileged, that is relevant to the subject matter involved in the pending action ... if the matter
either is itself admissible in evidence or appears reasonably calculated to lead to the discovery
of admissible evidence.” (Code Civ. Proc., § 2017.010.) For discovery purposes, information is
relevant if it might reasonably assist a party in evaluating the case, preparing for trial, or facilitating
settlement. Admissibility is not the test. Rather, it is sufficient if the information sought might



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=28CAADCS1300.71&originatingDoc=I29741940f0dd11e3829fb4153b7d0c0c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=28CAADCS1300.71&originatingDoc=I29741940f0dd11e3829fb4153b7d0c0c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=28CAADCS1300.71&originatingDoc=I29741940f0dd11e3829fb4153b7d0c0c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=28CAADCS1300.71&originatingDoc=I29741940f0dd11e3829fb4153b7d0c0c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=28CAADCS1300.71&originatingDoc=I29741940f0dd11e3829fb4153b7d0c0c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992062482&pubNum=0004041&originatingDoc=I29741940f0dd11e3829fb4153b7d0c0c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992062482&pubNum=0004041&originatingDoc=I29741940f0dd11e3829fb4153b7d0c0c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=28CAADCS1300.71&originatingDoc=I29741940f0dd11e3829fb4153b7d0c0c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032667515&pubNum=0007047&originatingDoc=I29741940f0dd11e3829fb4153b7d0c0c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032667515&pubNum=0007047&originatingDoc=I29741940f0dd11e3829fb4153b7d0c0c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS2017.010&originatingDoc=I29741940f0dd11e3829fb4153b7d0c0c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Children's Hospital Central California v. Blue Cross of California, 226 Cal.App.4th 1260...
172 Cal.Rptr.3d 861, Med & Med GD (CCH) P 304,965, 14 Cal. Daily Op. Serv. 6390...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 19


*1277  reasonably lead to other, admissible evidence. (Glenfed Development Corp. v. Superior
Court (1997) 53 Cal.App.4th 1113, 1117, 62 Cal.Rptr.2d 195.)


[17] Discovery rulings are generally reviewed for abuse of discretion. Nevertheless, where a
discovery motion is denied on relevancy grounds based on an erroneous analysis of the substantive
law governing the case, the appeal may raise a pure question of law. (Nadaf–Rahrov v. Neiman
Marcus Group, Inc. (2008) 166 Cal.App.4th 952, 970, 83 Cal.Rptr.3d 190.)


As discussed above, evidence regarding the range of fees that Hospital accepts for poststabilization
care is relevant to the reasonable value of those services. The trial court incorrectly concluded
otherwise and denied discovery on that ground. Thus, the trial court erred in denying Blue Cross's
motions to compel discovery.


[18] Hospital argues that evidence of its contract rates with other health insurance plans is
not discoverable because it would disclose proprietary financial information and trade secrets.
However, Hospital's concerns can be handled through appropriate protective orders. (E.g., Code
Civ. Proc., §§ 2030.090, 2031.060, 2033.080.)


b. Motions in limine.
The trial court granted Hospital's motions in limine to exclude evidence of: the rates accepted
by or paid to Hospital by other payors the Medi-Cal and Medicare fee-for-service rates paid by
the government, and Hospital's service specific costs. The court concluded this evidence was not
admissible under the section 1300.71(a)(3)(B) six-factor test.


[19] A trial court's ruling on an in limine motion is generally reviewed for abuse of discretion.
However, review is de novo when the issue is one of law. (Condon–Johnson & Associates, Inc. v.
Sacramento Municipal Utility Dist. (2007) 149 Cal.App.4th 1384, 1392, 57 Cal.Rptr.3d 849.)


As discussed above, the trial court erred when it ruled that section 1300.71(a)(3)(B) provided
the exclusive standard of value and, based on that ruling, precluded evidence of the various rates
Hospital charges and accepts as payment. Reasonable value is market value, i.e., what Hospital
**875  normally receives from the relevant community for the services it provides. Hospital
rarely receives payment based on its published charge master rates. Thus, in determining the
reasonable value of the poststabilization services, the full range of fees is relevant. The scope of
the rates accepted by or paid to Hospital by other payors indicates the value of those services in
the marketplace.


*1278  Therefore, the trial court erred in granting Hospital's motion to exclude evidence of the
rates accepted by or paid to Hospital by other payors. All rates that are the result of contract
or negotiation, including rates paid by government payors, are relevant to the determination of
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reasonable value. In other words, applying quantum meruit principles, rates are relevant if they
reflect a willing buyer and a willing seller negotiating at arm's length.


[20] However, under quantum meruit, the costs of the services provided are not relevant to a
determination of reasonable value. Quantum meruit measures the value of services to the recipient,
not the costs to the provider. (See Iraola & CIA., S.A. v. Kimberly–Clark Corp. (11th Cir.2003)
325 F.3d 1274, 1282.)


Accordingly, in the analogous situation of determining the reasonable fee for an attorney's services,
the courts have rejected a “cost-plus” approach finding that basing the fee on costs is neither
appropriate nor practical. (Shaffer v. Superior Court (1995) 33 Cal.App.4th 993, 1002–1003, 39
Cal.Rptr.2d 506.) “Costs—high or low—can be subjective and if deemed relevant to value might
reward inefficiency and greed.” (Serrano v. Unruh (1982) 32 Cal.3d 621, 641, 186 Cal.Rptr. 754,
652 P.2d 985.)


[21] Similarly here, the reasonable and practical way to value the poststabilization services
provided by Hospital is to analyze what is being paid and accepted in the market. Parsing the
costs for each service would be impractical. As pointed out by Hospital, a cost-based system
“would undermine efficiency and reward waste.” Thus, although the trial court excluded evidence
of Hospital's service specific costs for the wrong reason, the result was correct.


c. Jury instructions.
The trial court correctly instructed the jury that Blue Cross was required to pay Hospital the
reasonable and customary value of the poststabilization services and that this value might be
reflected by the bill submitted by Hospital, or the amount Blue Cross paid, or some amount lesser
than, greater than, or in between those amounts. However, the trial court also instructed the jury
that it was to determine this reasonable and customary value based on the six factors enumerated in
section 1300.71(a)(3)(B). Contrary to this instruction, section 1300.71(a)(3)(B) does not provide
the exclusive measure of value.


Further, the trial court limited the evidence by instructing the jury that it could not consider any
evidence of the “[r]ates accepted by [Hospital] or paid to [Hospital]” or the “[r]ates paid by the
government.” The jury was also cautioned that, in awarding damages, it must not “speculate or
guess.” *1279  Accordingly, based on the trial court's instructions, the only evidence of value the
jury could consider was Hospital's full billed charges. This was error.


d. Blue Cross's expert's testimony.
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The trial court limited the testimony from Miller, Blue Cross's expert, to opinions based on the
six-factor test. This ruling was also error. As discussed above, the six-factor test is not exclusive.
Accordingly, Miller's testimony should not have been limited in this manner.


**876  [22] Contrary to Hospital's argument, Blue Cross did not waive or invite this error when
it failed to request an Evidence Code section 402 hearing. The trial court offered to hold an
Evidence Code section 402 hearing to determine whether Miller's opinion was based on the six-
factor test. However, the trial court erred as a matter of law on the foundation of its ruling on
Miller's testimony when it concluded that the six-factor test was the exclusive measure of value.
Blue Cross objected to this foundational ruling. Thus, Blue Cross neither induced the trial court's
error regarding Miller's testimony nor failed to preserve this issue for appeal. (Telles Transport,
Inc. v. Workers' Comp. Appeals Bd. (2001) 92 Cal.App.4th 1159, 1167, 112 Cal.Rptr.2d 540.) 2


2 Similarly, Blue Cross did not invite error when its counsel argued to the jury in closing that
the issue was “whether the implied-in-fact contract was for Blue Cross to pay full billed
charges or whether it was to pay the CMAC rate” and that Blue Cross was required to,
and did, pay the CMAC rate. Under the circumstances caused by the trial court's erroneous
rulings, Blue Cross was “ ‘ “endeavoring to make the best of a bad situation for which [it]
was not responsible.” ’ ” (Mary M. v. City of Los Angeles (1991) 54 Cal.3d 202, 213, 285
Cal.Rptr. 99, 814 P.2d 1341.)


3. The trial court's errors were prejudicial.
[23] The trial court's error in ruling that section 1300.71(a)(3)(B) provided the exclusive standard
for valuing the reasonable value of the poststabilization services was prejudicial. Based on this
ruling, discovery was curtailed and relevant and admissible evidence was excluded. The only
measure of value before the jury was Hospital's full billed charges. The jury should have been
permitted to hear and consider evidence on the full range of fees that Hospital both charges and
accepts as payment for similar services in determining the reasonable value of the poststabilization
services provided to the Blue Cross Medi-Cal beneficiaries. It is reasonably probable that a result
more favorable to Blue Cross would have been reached if such evidence had been admitted.
(People v. Watson (1956) 46 Cal.2d 818, 836, 299 P.2d 243.) Accordingly, Blue Cross is entitled
to a new trial on damages.


*1280  DISPOSITION


The judgment is reversed and the matter remanded for a new trial on damages, including additional
discovery. Appellants are awarded their costs on appeal.
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WE CONCUR:


KANE, J.


FRANSON, J.


All Citations


226 Cal.App.4th 1260, 172 Cal.Rptr.3d 861, Med & Med GD (CCH) P 304,965, 14 Cal. Daily
Op. Serv. 6390, 2014 Daily Journal D.A.R. 7381
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41 Cal.4th 859
Supreme Court of California


CITY OF DINUBA et al., Plaintiffs and Appellants,
v.


COUNTY OF TULARE et al., Defendants and Respondents.


No. S143326.
|


July 19, 2007.


Synopsis
Background: City and its redevelopment agency brought action against county to recover
property tax revenues to which agency was entitled, after such revenues were distributed to
other entities by mistake. County filed demurrer to second amended complaint, and the Superior
Court, No. 03-205854, Patrick J. O'Hara, J., sustained demurrer without leave to amend. City
and redevelopment agency appealed. The Court of Appeal reversed, ruling that governmental
immunity did not bar claims against county. County petitioned for review.


Holdings: The Supreme Court, Moreno, J., held that:


[1] county was not immune from liability under Tort Claims Act, and


[2] plaintiffs could seek a writ of mandate to compel county to comply with its statutory duty to
correctly calculate and distribute tax revenue.


Judgment of Court of Appeal affirmed.


Opinion, 40 Cal.Rptr.3d 899, superseded.


West Headnotes (10)


[1] Appeal and Error Objections and exceptions;  demurrer
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On appeal from a judgment dismissing an action after sustaining a demurrer without leave
to amend, the appellate court gives the complaint a reasonable interpretation, reading it as
a whole and its parts in their context.


179 Cases that cite this headnote


[2] Appeal and Error Objections and exceptions;  demurrer
On appeal from a judgment dismissing an action after sustaining a demurrer without leave
to amend, the appellate court treats the demurrer as admitting all material facts properly
pleaded, but does not assume the truth of contentions, deductions or conclusions of law.


229 Cases that cite this headnote


[3] Appeal and Error Objections and exceptions;  demurrer
When a demurrer is sustained, the appellate court determines whether the complaint states
facts sufficient to constitute a cause of action.


58 Cases that cite this headnote


[4] Appeal and Error Objections and exceptions;  demurrer
When a demurrer is sustained without leave to amend, the appellate court decides whether
there is a reasonable possibility that the defect can be cured by amendment: if it can be,
the trial court has abused its discretion and the appellate court reverses.


170 Cases that cite this headnote


[5] Counties Nature and grounds of liability
Taxation Actions to recover taxes collected
County was not immune from liability under Tort Claims Act from claim by city and
its redevelopment agency to recover property tax increment revenue to which agency
was entitled, after such revenue was distributed to other entities by mistake; while the
Act limited governmental liability for an “injury,” county's failure to comply with its
statutory duty to correctly allocate and distribute tax revenue to other public entities did
not constitute an “injury” within the meaning of the Act, and, moreover, plaintiffs were not
seeking money damages for torts, but rather, were seeking to compel county to perform
its express statutory duty. West's Ann.Cal.Gov.Code §§ 810.8, 814, 860.2.
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See 5 Witkin, Summary of Cal. Law (10th ed. 2005) Torts, § 203 et seq.; Cal. Jur. 3d,
Government Tort Liability, § 11 et seq.


14 Cases that cite this headnote


[6] Mandamus Nature and existence of rights to be protected or enforced
Mandamus Nature of acts to be commanded
In order to obtain writ of mandate relief, a party must establish (1) a clear, present
and usually ministerial duty on the part of the respondent; and (2) a clear, present, and
beneficial right in the petitioner to the performance of that duty. West's Ann.Cal.C.C.P.
§ 1085(a).


17 Cases that cite this headnote


[7] Mandamus Disposition of taxes collected
City and redevelopment agency could seek a writ of mandate to compel county to comply
with its statutory duty to calculate and distribute tax revenue, so that plaintiffs could
recover property tax increment revenue to which agency was entitled, after such revenue
was distributed to other entities by mistake; county had a statutory duty to correctly
calculate and distribute tax revenue, and plaintiffs had a beneficial right in county doing
so. West's Ann.Cal.C.C.P. § 1085(a); West's Ann.Cal.Health & Safety Code § 33000 et
seq.; West's Ann.Cal.Rev. & T.Code § 95 et seq.


9 Cases that cite this headnote


[8] Mandamus Persons Entitled to Relief
On remand following appeal from a judgment dismissing action by city and its
redevelopment agency against county to recover property tax, after trial court sustained
a demurrer without leave to amend, plaintiffs could amend their complaint to seek writ
of mandate; when trial court sustained defendants' demurrer to first amended complaint,
including a request for mandamus, and granted plaintiffs leave to add “new theories for
recovery,” it made clear that it believed plaintiffs could not “state a cause of action for
mandate,” and, therefore, plaintiffs' failure to seek writ relief in the second amended
complaint or to appeal the trial court's dismissal of the first amended petition did not
preclude them from amending the complaint to seek mandamus.
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[9] Appeal and Error Objections and exceptions;  demurrer
Appeal and Error De novo review
On appeal from a judgment dismissing an action after sustaining a demurrer without leave
to amend, the appellate court, in assessing whether the plaintiff should be allowed leave
to amend the complaint, determines de novo whether the complaint states facts sufficient
to state a cause of action under any possible legal theory; the appellate court is not limited
to the plaintiff's theory of recovery or form of action pled in testing the sufficiency of the
complaint.


82 Cases that cite this headnote


[10] Appeal and Error Pleading over or amendment of pleadings
In general, plaintiffs who amend a complaint rather than appeal the trial court's order
sustaining a demurrer waive the right to appeal any error in sustaining the first demurrer;
however, that rule does not apply if the trial court denied plaintiffs leave to include those
causes of action in an amended complaint.


6 Cases that cite this headnote


Attorneys and Law Firms


***616  Meyers, Nave, Riback, Silver & Wilson, Steven R. Meyers, Andrea J. Saltzman, Joseph
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Appellants.


McDonough Holland & Allen, T. Brent Hawkins and Daniel M. Wolk, Sacramento, for California
Redevelopment Association as Amicus Curiae on behalf of Plaintiffs and Appellants.


Jarvis, Fay & Doporto and Benjamin P. Fay, Oakland, for League of California Cities as Amicus
Curiae on behalf of Plaintiffs and Appellants.


Brown, Winfield & Canzoneri, Thomas F. Winfield III and Michael H. Wallenstein, Los Angeles,
for Defendants and Respondents.
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*862  **1169  Counties are statutorily required to collect property taxes on behalf of local taxing
entities and then allocate and distribute the revenue to these entities pursuant to a complex statutory
scheme. (Rev. & Tax.Code, § 95 et seq.; Health & Saf.Code, § 33000 et seq.) The County of
Tulare (County) improperly computed the portion of tax revenue to which the City of Dinuba
Redevelopment Agency (Agency) was statutorily entitled and Agency now seeks to recover the
misallocated revenue.


*863  We granted review to consider whether County is immune from suit under **1170
Government Code section 860.2. 1  We conclude that, because Agency does not seek money
damages for an “injury” as defined by the Tort Claims Act (Act), 2  section 810 et seq., section
860.2 does not bar Agency's action. We further conclude that because Agency is seeking to enforce
a mandatory duty imposed by statute, the remedy of mandamus is available. (Code Civ. Proc., §
1085.) Accordingly, we affirm the judgment of the Court of Appeal.


1 All further unlabeled statutory references are to the Government Code.


2 The statutory scheme has also been referred to as the Government Claims Act. (See e.g.,
Baines Pickwick v. City of Los Angeles (1999) 72 Cal.App.4th 298, 309–310, 85 Cal.Rptr.2d
74; Trend Homes, Inc. v. Central Unified School Dist. (1990) 220 Cal.App.3d 102, 113, 269
Cal.Rptr. 349.)


I. BACKGROUND


In 2002, Agency retained a private consultant to audit County's property tax assessment ***617
and allocation procedures. 3  The audit discovered County had failed to assign the proper tax rate
code to certain parcels within the redevelopment project, which resulted in Agency not receiving
tax increment revenue to which it was entitled for 2002 and the previous four years (1998–1999
tax year through 2001–2002 tax year). Those funds were instead divided up among other entities
in the area. When Agency brought these errors to County's attention, County made the appropriate
corrections to the current assessment roll. However, County refused to correct the miscoding
retroactively and pay previously misallocated tax increment revenue that had been distributed to
other entities.


3 The factual and procedural history is largely taken from the Court of Appeal's opinion.


In November 2002, Agency and the City of Dinuba (collectively, plaintiffs) filed a formal tort
claim with County for payment of the full amount of the tax increment funds Agency had been
entitled to for the previous four years. When County did not act on the claim, plaintiffs sued County,
Tulare County Board of Supervisors, Tulare County Assessor Gregory Hardcastle, and Tulare
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County Auditor–Controller Jimmy Allen (collectively, defendants). The petition and complaint,
as amended, sought a writ of mandate compelling defendants to (1) calculate and distribute the
unpaid and underpaid tax increment funds for fiscal years 1997–1998 through 2003–2004; (2)
correct the tax rolls for all prior fiscal years in which defendants miscoded and/or failed to properly
code parcels; and (3) pay plaintiffs their respective shares of tax increment unlawfully withheld.
Plaintiffs also requested a declaration and determination that defendants were required to (1)
correct all previous fiscal year tax rolls in which defendants either failed to code or miscoded
certain parcels and deprived plaintiffs of their respective share of tax increment revenue; and (2)
calculate and pay to plaintiffs their respective share of tax increment funds as corrected.


*864  Defendants demurred to the petition and complaint on the grounds that (1) the disputed tax
revenue had already been distributed to other taxing agencies and defendants could not be required
to either recover the funds or pay plaintiffs out of County's general fund, and (2) defendants were
immune from liability under section 860.2, which states: “Neither a public entity nor a public
employee is liable for an injury caused by: [¶] ... [¶] (b) An act or omission in the interpretation
or application of any law relating to a tax.”


In their opposition, plaintiffs argued that if the trial court were to grant the demurrer, “Petitioners
should be granted leave to amend to put forth further causes of action supported by the allegations
for constructive trust, breach of contract, and other non-tort causes of action.” At the hearing on
defendants' motion, plaintiffs' counsel discussed amending the complaint to add claims for “breach
of contract or the imposition of some type of equitable remedy, the constructive trust type theory.”


The trial court sustained defendants' demurrer on both grounds. The court ruled that plaintiffs had
“not stated a statutory basis to impose liability upon these public entities and their employees, and/
or stated a case on point to overcome the immunity afforded the public entities and their employees
**1171  under Government Code section 860.2.” However, the court granted leave to amend,
noting that, because plaintiffs were not required to file a tort claim under section 905, subdivision
(i), the “new theories for recovery” were not barred.


***618  Rather than appeal the trial court's ruling, plaintiffs filed their second amended complaint.
The second amended complaint dropped the claim for a writ of mandate and instead asserted
claims for imposition of a constructive trust and for money had and received against defendants
and the nine taxing entities that had been mistakenly allocated a portion of the tax increment due
to Agency. 4


4 Those entities are: Dinuba Unified School District, State Center Community College District,
Tulare County Office of Education, Tulare County Air Pollution Control District, Tulare
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County Library Fund, Alta Healthcare District, Tulare County Flood Control District, Alta
Cemetery District, and Dinuba Memorial District.


Defendants again demurred. The court sustained the demurrer without leave to amend. The court
stated: “No matter how Plaintiffs attempt to plead this case, the facts are that the public entity
and its officers have immunity under Government Code section 860.2 for any act or omission in
the interpretation or application of any law relating to a tax. Plaintiffs have plead [sic] that the
Defendants miscoded the tax rate areas and collected taxes and failed to give them the proper
credit for their fair share of the tax increment revenue. Plaintiffs have attempted to allege causes of
action for money had *865  and received and for a constructive trust, but these fail as a matter of
law.... [C]learly[,] the facts are that the Defendants' acts were either an interpretation or application
of a law relating to a tax, and thus the Defendants would have immunity for Plaintiff's injury.
Therefore, no further leave to amend is granted.” Judgment was entered dismissing defendants
from the action with prejudice. 5


5 Dismissal was not entered as to the nine taxing entities, which were substituted in the place
of Doe defendants.


Plaintiffs appealed from the judgment of the trial court, contending that their claims for relief
are not encompassed by the Act (§ 810 et seq.). In reversing the trial court, the Court of Appeal
concluded that plaintiffs' claims do not arise from defendants' breach of their statutory duty, but
rather, are “based on breach of a contractual duty. Accordingly, [defendants are] not immune under
Government Code section 820.6.” 6  We granted defendants' petition for review.


6 The intended citation is to section 860.2, not section 820.6.


II. DISCUSSION


A. Standard of Review
[1]  [2]  [3]  [4]  On appeal from a judgment dismissing an action after sustaining a demurrer
without leave to amend, the standard of review is well settled. We give the complaint a reasonable
interpretation, reading it as a whole and its parts in their context. (Zelig v. County of Los Angeles
(2002) 27 Cal.4th 1112, 1126, 119 Cal.Rptr.2d 709, 45 P.3d 1171.) Further, we treat the demurrer as
admitting all material facts properly pleaded, but do not assume the truth of contentions, deductions
or conclusions of law. (Ibid.; Aubry v. Tri–City Hospital Dist. (1992) 2 Cal.4th 962, 966–967, 9
Cal.Rptr.2d 92, 831 P.2d 317 (Aubry ).) When a demurrer is sustained, we determine whether the
complaint states facts sufficient to constitute a cause of action. (Zelig, supra, 27 Cal.4th at p. 1126,
119 Cal.Rptr.2d 709, 45 P.3d 1171.) And when it is sustained without leave to amend, we decide
whether there is a reasonable possibility that the defect can be cured by amendment: if it can be,
the trial court has abused its discretion and we reverse. (Ibid.)
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***619  B. Tax Increment Financing and County's Obligations
As defendants acknowledge, counties have a mandatory duty to collect property taxes, then
allocate and distribute the appropriate amounts to various taxing entities pursuant to a complex
statutory scheme. (Rev. & Tax.Code, § 95 et seq.) Allocation and distribution of property tax
revenue is further subject to the Community Redevelopment Law (CRL). ( *866  **1172  Health
& Saf. Code, § 33000 et seq.) The CRL sets forth the procedures for financing redevelopment
projects. (Health & Saf.Code, § 33670.) Under the CRL, such projects are financed by “ ‘tax
increment financing.’ ” (Redevelopment Agency v. County of Los Angeles (1999) 75 Cal.App.4th
68, 71, 89 Cal.Rptr.2d 10.) 7


7 The CRL was first adopted in 1951. After voter approval, it was made a part of the California
Constitution in 1952 as section 19 of article XIII, since renumbered as article XVI, section
16. (Bell Community Redevelopment Agency v. Woosley (1985) 169 Cal.App.3d 24, 27, fn.
1, 214 Cal.Rptr. 788.)


Under tax increment financing, “[a]ll taxable property within the area to be redeveloped is subject
to ad valorem property taxes. The properties lying within a redevelopment area have a certain
assessed value as of the date a redevelopment plan ordinance is adopted. A local taxing agency,
such as a city or county, continues in future years to receive property taxes on the redevelopment
area properties, but may only claim the taxes allocable to the base year value. If the taxable
properties within the redevelopment area increase in value after the base year, the taxes on the
increment of value over and above the base year value are assigned to a special fund for the
redevelopment agency.


“Once the redevelopment plan is adopted, the redevelopment agency may issue bonds to raise
funds for the project. As the renewal and redevelopment is completed, the property values in the
redevelopment area are expected to rise. The taxes attributable to the increase in assessed value
above the base year value are assigned to the redevelopment agency, which then uses the funds to
retire the bonds. The local taxing agencies still receive taxes attributable to the base year assessed
value of the properties within the redevelopment area. This way, the redevelopment project in
effect pays for itself.” (Redevelopment Agency v. County of Los Angeles, supra, 75 Cal.App.4th at
p. 71, 89 Cal.Rptr.2d 10; Redevelopment Agency v. County of San Bernardino (1978) 21 Cal.3d
255, 259, 145 Cal.Rptr. 886, 578 P.2d 133; Health & Saf.Code, § 33670 et seq.)


To determine which local entities are entitled to the tax revenue collected from any given parcel of
property, the county assigns each parcel to a certain tax rate area. (Cal.Code Regs., tit. 18, § 252.)
A tax rate area is “a specific geographic area all of which is within the jurisdiction of the same
combination of local agencies and school entities for the current fiscal year.” (Rev. & Tax.Code,
§ 95, subd. (g).) Property tax revenue from parcels assigned to a certain tax rate area is allocated
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by the county to the local agencies having jurisdiction in the tax rate area. (See id., § 96.1, subd.
(a)(1).) Thus, if a particular parcel of property is assigned to a tax rate area that does not include a
particular entity, no allocation is made for that entity and it will not receive any of the tax revenue
collected from that parcel.


*867  With the statutory scheme in mind, we consider the scope of governmental immunity under
the Act and whether relief is available.


***620  1. Government Code Section 860.2 Does Not Bar Recovery
[5]  Defendants argue plaintiffs' action to recover misallocated tax revenue is barred by the Act. (§
810 et seq.) Specifically, defendants contend section 860.2, which states, “Neither a public entity
nor a public employee is liable for an injury caused by: [¶] ... [¶] (b) An act or omission in the
interpretation or application of any law relating to a tax,” immunizes County from having to pay
plaintiffs previously misallocated revenue. We disagree.


First, section 860.2 is concerned with limiting governmental liability for an injury, which is defined
in section 810.8 as “death, injury to a person, damage to or loss of property, or any other injury
that a person may suffer to his person, reputation, character, feelings or estate, of such nature
that it would be actionable if inflicted by a private person.” Defendants' failure to comply with
their statutory duty to correctly allocate and distribute tax revenue to other public entities does not
constitute an “injury” within the narrow meaning of sections 810.8 and 860.2. (Aubry, supra, 2
Cal.4th at pp. 968–970, 9 Cal.Rptr.2d 92, 831 P.2d 317; see Forbes v. County of San Bernardino
(2002) 101 Cal.App.4th 48, 55, 123 Cal.Rptr.2d 721.) The **1173  wrong plaintiffs complain
of “is one which by its very nature could not exist in an action between private persons .... As
a result, the injury alleged in this case is not included within the Tort Claims Act's definition of
injury.” (Aubry, supra, 2 Cal.4th at p. 968, 9 Cal.Rptr.2d 92, 831 P.2d 317.) Accordingly, section
860.2, which only provides immunity from liability for an “injury” as defined by the Act, does
not apply here.


Second, the immunity provisions of the Act are only concerned with shielding public entities from
having to pay money damages for torts. (Schooler v. State of California (2000) 85 Cal.App.4th
1004, 1013, 102 Cal.Rptr.2d 343.) Section 814 explicitly provides that liability based on contract
or the right to obtain relief other than money damages is unaffected by the Act. Plaintiffs do
not seek damages; they seek only to compel defendants to perform their express statutory duty.
While compliance with the duty may result in the payment of money, that is distinct from
seeking damages. (Board of Administration v. Wilson (1997) 52 Cal.App.4th 1109, 1125–1126, 61
Cal.Rptr.2d 207 [mandamus to compel transfer of payments is not equivalent to seeking money
damages].) For example, had plaintiffs *868  sought compensatory damages for a downgraded
bond rating or increased interest rates as a result of defendants' failure to disburse the funds to
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which plaintiffs were entitled, such damages would likely be precluded. But plaintiffs do not seek
such damages and thus section 860.2 does not bar their action. 8


8 The routine reference to “damages” in plaintiffs' pleadings does not control whether the
action seeks money damages or simply the release of funds as required by statute. (See
County of Sacramento v. Lackner (1979) 97 Cal.App.3d 576, 588, 159 Cal.Rptr. 1 (Lackner
).)


2. Mandamus is Available to Compel Compliance With Duty
[6]  [7]  A party may seek a writ of mandate “to compel the performance of an act which the law
specially enjoins, as a duty resulting from an office, trust or station....” (Code Civ. Proc., § 1085,
subd. (a).) In order to obtain writ relief, a party must establish “ ‘(1) A clear, present and usually
ministerial duty on the part of the respondent ...; and (2) a clear, present and beneficial right in the
petitioner to the ***621  performance of that duty....’ ” (Santa Clara County Counsel Attys. Assn.
v. Woodside (1994) 7 Cal.4th 525, 539–540, 28 Cal.Rptr.2d 617, 869 P.2d 1142 (Woodside ).) It
is undisputed that defendants had a duty to correctly calculate and distribute the tax revenue. Nor
can it be disputed that plaintiffs had a beneficial right in defendants doing so. It follows then that
mandamus provides an appropriate remedy for defendants' failure to comply with their statutory
duty.


Courts have frequently found mandamus to be available in cases similar to the one at bar, where
one public entity seeks to force another to release funds in accordance with a statutory duty. In
Lackner, the county sued the director of the state agency administering the Medi–Cal program
seeking to force the release of reimbursement monies allegedly withheld in violation of statute.
The state agency argued that the county's failure to properly present a tort claim for damages
prevented the trial court from awarding payment of the funds. (Lackner, supra, 97 Cal.App.3d
at pp. 586–587, 159 Cal.Rptr. 1.) Rejecting the state agency's contention, the Court of Appeal
explained that “[a]n action in traditional mandamus, which seeks an order compelling an official
to perform a mandatory duty, is not an action against the state for money, even though the result
compels the public official to release money wrongfully detained.” (Id. at p. 587, 159 Cal.Rptr. 1;
accord, County of Los Angeles v. Riley (1942) 20 Cal.2d 652, 128 P.2d 537 [mandamus appropriate
to force state to recalculate credit for aid payments]; County of L.A. v. State Dept. Pub. Health
(1958) 158 Cal.App.2d 425, 322 P.2d 968 [mandamus appropriate to force state agency to release
tuberculosis subsidies].) 9


9 Mandamus has frequently been issued to compel assessors and other taxing officials to
perform duties required by tax laws. (8 Witkin, Cal. Procedure (4th ed. 1997) Extraordinary
Writs, § 85, p. 873, and cases cited therein.) Indeed, writs have issued specifically in
the context of redevelopment agencies seeking to compel taxing officials to perform their
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statutory functions. (E.g., Redevelopment Agency v. County of San Bernardino, supra, 21
Cal.3d 255, 145 Cal.Rptr. 886, 578 P.2d 133 [agency sought to compel county to recalculate
tax allocation].)


*869  **1174  Defendants argue that being forced to correct their mistake and pay plaintiffs
misallocated revenue would “inject uncertainty in the public fisc” and have a “detrimental impact.”
“It appears elementary that courts may not frustrate the creation of a statutory duty by refusing
to enforce it through the normal judicial means. What public policy reasons there are against
enforcement of a statutory duty are reasons against the creation of the duty ab initio, and should
be addressed to the Legislature.” (Woodside, supra, 7 Cal.4th at p. 540, 28 Cal.Rptr.2d 617, 869
P.2d 1142.) Indeed, as both parties note, the Legislature has on occasion enacted statutes forgiving
counties' misallocations in exchange for prospective compliance. (E.g., Rev. & Tax.Code, §§
96.18, 96.19, 96.27.) Defendants may similarly seek the Legislature's intervention here; courts,
however, cannot refuse to enforce the statutory duty simply because of an alleged hardship it would
pose to a county.


Additionally, several provisions of the Revenue and Taxation Code appear to limit any hardship.
Revenue and Taxation Code section 96.1, subdivision (c)(3), curtails the amount County would
have to pay in a single year by providing that if “it is determined that ... a reallocation is required
for previous fiscal years, the cumulative reallocation or adjustment may not exceed 1 percent
of the total amount levied at a 1 percent rate of the current year's original secured tax roll. The
reallocation ***622  shall be completed in equal increments within the following three fiscal
years....” 10  Revenue and Taxation Code section 4831, subdivision (a), contains a four-year statute
of limitations for the correction of the rolls. Defendants also have available to them any appropriate
defenses such as laches and unclean hands. (8 Witkin, Cal. Procedure, supra, Extraordinary Writs,
§§ 148, 153, pp. 943–946, 950–951.)


10 This provision also seems to belie defendants' contention that the Legislature intended to
shield counties from having to repay previously misallocated revenue.


We also note plaintiffs added as named defendants the taxing entities that received misallocated
revenue and which continue to be parties in this action. Should plaintiffs succeed, County's
obligation may be offset by voluntary repayment by the taxing entities or by direct recourse against
them by plaintiffs or by County itself. 11  Alternatively, as suggested during oral argument, County
may correct the tax rolls that resulted in overpayments to the entities and explore offsetting future
payments to recover any amounts now owed to plaintiffs. (See Rev. & Tax.Code, § 4831; *870
Health & Saf. Code, § 33677.) Whatever County does, it is clear that what it may not do is refuse
to comply with its statutory duty to correctly allocate and distribute revenue owed to plaintiffs.
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11 Indeed, plaintiffs indicated at oral argument that several taxing entities have entered into
settlement agreements.


Accordingly, we conclude mandamus may issue to compel a county to comply with its duty to
calculate and distribute tax revenue. In light of our holding, we need not resolve whether plaintiffs
could have maintained claims for quasi-contract or constructive trust had mandamus not been
available.


C. Plaintiffs May Amend Their Complaint to Seek Writ of Mandate
[8]  [9]  In assessing whether plaintiffs should be allowed leave to amend, we determine de
novo whether the complaint states facts sufficient to state a cause of action under any possible
legal theory. (Leonte v. ACS State & Local Solutions, Inc. (2004) 123 Cal.App.4th 521, 525, 19
Cal.Rptr.3d 879.) We are not limited to plaintiffs' theory of recovery or “form of action” pled in
testing the sufficiency of the complaint. (Barquis v. Merchants Collection Assn. (1972) 7 Cal.3d
94, 103, 101 Cal.Rptr. 745, 496 P.2d 817.) It is clear that plaintiffs' complaint states facts sufficient
to state a claim for a writ of mandate.


[10]  It is true that plaintiffs sought mandamus in their first amended complaint, but failed to seek
it in their second amended complaint after the trial court granted defendants' **1175  demurrer.
In general, plaintiffs who amend a complaint rather than appeal the trial court's order waive the
right to appeal any error in sustaining the first demurrer. (Aubry, supra, 2 Cal.4th at p. 966, fn.
2, 9 Cal.Rptr.2d 92, 831 P.2d 317.) However, that rule does not apply if the trial court denied
the plaintiffs leave to include those causes of action in an amended complaint. (Committee on
Children's Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d 197, 209, 197 Cal.Rptr. 783,
673 P.2d 660 (Children's Television ).) We conclude this exception applies here.


When the trial court sustained defendants' demurrer to the first amended complaint (including
the request for mandamus) and granted plaintiffs leave to add “new theories for recovery,” it
made clear that it believed plaintiffs could not “state a ***623  cause of action for mandate.”
Considering plaintiffs' pleadings, the discussion at the hearing, and the trial court's order, it is
clear that the trial court granted plaintiffs leave to add contractual and equitable claims, not to
reassert mandamus. Accordingly, we conclude that plaintiffs' failure to seek writ relief in the
second amended complaint or to appeal the trial court's dismissal of the first amended petition does
not now preclude them from amending the complaint to seek mandamus. (Children's Television,
supra, 35 Cal.3d at p. 209, 197 Cal.Rptr. 783, 673 P.2d 660.)


*871  III. DISPOSITION



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005389900&pubNum=0007047&originatingDoc=I735d1e5135fe11dc8471eea21d4a0625&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005389900&pubNum=0007047&originatingDoc=I735d1e5135fe11dc8471eea21d4a0625&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972124003&pubNum=0000661&originatingDoc=I735d1e5135fe11dc8471eea21d4a0625&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972124003&pubNum=0000661&originatingDoc=I735d1e5135fe11dc8471eea21d4a0625&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992115471&pubNum=0000661&originatingDoc=I735d1e5135fe11dc8471eea21d4a0625&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992115471&pubNum=0000661&originatingDoc=I735d1e5135fe11dc8471eea21d4a0625&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983158038&pubNum=0000661&originatingDoc=I735d1e5135fe11dc8471eea21d4a0625&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983158038&pubNum=0000661&originatingDoc=I735d1e5135fe11dc8471eea21d4a0625&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983158038&pubNum=0000661&originatingDoc=I735d1e5135fe11dc8471eea21d4a0625&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983158038&pubNum=0000661&originatingDoc=I735d1e5135fe11dc8471eea21d4a0625&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983158038&pubNum=0000661&originatingDoc=I735d1e5135fe11dc8471eea21d4a0625&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





City of Dinuba v. County of Tulare, 41 Cal.4th 859 (2007)
161 P.3d 1168, 62 Cal.Rptr.3d 614, 07 Cal. Daily Op. Serv. 8545...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 13


The judgment of the Court of Appeal is affirmed.


GEORGE, C.J., KENNARD, BAXTER, WERDEGAR, CHIN, CORRIGAN, JJ., concur.


All Citations


41 Cal.4th 859, 161 P.3d 1168, 62 Cal.Rptr.3d 614, 07 Cal. Daily Op. Serv. 8545, 2007 Daily
Journal D.A.R. 11,037
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35 Cal.4th 1072
Supreme Court of California


COACHELLA VALLEY MOSQUITO AND VECTOR
CONTROL DISTRICT, Plaintiff and Appellant,


v.
CALIFORNIA PUBLIC EMPLOYMENT


RELATIONS BOARD, Defendant and Respondent;
California School Employees Association et al., Real Parties in Interest.


No. S122060.
|


June 9, 2005.


Synopsis
Background: A mosquito and vector control district petitioned for a writ of prohibition or mandate
directing the Public Employment Relations Board (PERB) to dismiss a complaint the PERB
issued on behalf of the California School Employees Association (CSEA) and against the district
for unfair practices in violation of the Myers-Milias-Brown Act (MMBA). The Superior Court,
Riverside County, No. INC26814, Charles Everett Stafford, Jr., J., denied the petition, and the
district appealed. The Court of Appeal affirmed. The Supreme Court granted review, superseding
the opinion of the Court of Appeal.


Holdings: The Supreme Court, Kennard, J., held that:


[1] district was excused from exhausting administrative remedies;


[2] six-month limitations period applied to MMBA unfair practices charges filed with PERB; and


[3] shortened limitations period applied retroactively provided parties were given reasonable time
in which to file.


Judgment of the Court of Appeal affirmed.


Opinion, 7 Cal.Rptr.3d 444, superseded.
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West Headnotes (19)


[1] Administrative Law and Procedure Exhaustion of Administrative Remedies
In general, a party must exhaust administrative remedies before resorting to the courts.


27 Cases that cite this headnote


[2] Administrative Law and Procedure Requirements for exhaustion
Under exhaustion of administrative remedies rule, an administrative remedy is
“exhausted” only upon termination of all available, nonduplicative administrative review
procedures.


32 Cases that cite this headnote


[3] Administrative Law and Procedure Nature and purpose
The exhaustion of administrative remedies doctrine is principally grounded on concerns
favoring administrative autonomy, i.e., courts should not interfere with an agency
determination until the agency has reached a final decision, and judicial efficiency,
i.e., overworked courts should decline to intervene in an administrative dispute unless
absolutely necessary.


15 Cases that cite this headnote


[4] Administrative Law and Procedure Determination of Exhaustion
Pretrial Procedure Want of jurisdiction
The exhaustion of administrative remedies requirement applies to defenses as well as to
claims for affirmative relief.


1 Cases that cite this headnote


[5] Administrative Law and Procedure Futility
One exception to the exhaustion of administrative remedies doctrine is where exhaustion
would be futile; this exception requires that the party invoking the exception can positively
state that the agency has declared what its ruling will be on a particular case.


35 Cases that cite this headnote
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[6] Labor and Employment Excuse for failure to object
Futility exception to exhaustion of administrative remedies doctrine did not excuse failure
of mosquito and vector control district to exhaust its administrative remedies before
seeking judicial remedies, on both jurisdictional and limitations grounds, concerning
unfair practices complaint that California Public Employment Relations Board (PERB)
filed under Meyers–Milias–Brown Act (MMBA), even though PERB had declared in other
cases that three-year limitation period applied to MMPA unfair practices charges, rather
than six months as district contended; for exception to apply, district was required to show
PERB's ruling on entire case, not only on limitations defense. West's Ann.Cal.Gov.Code
§ 3500 et seq.


30 Cases that cite this headnote


[7] Administrative Law and Procedure Futility
To apply the futility exception to the exhaustion of administrative remedies, it is not
sufficient that a party can show what the agency's ruling would be on a particular issue or
defense; rather, the party must show what the agency's ruling would be on a particular case.


20 Cases that cite this headnote


[8] Labor and Employment Excuse for failure to object
Mosquito and vector control district was excused from exhausting its administrative
remedies with California Public Employment Relations Board (PERB) by claiming that
PERB lacked authority, by virtue of alleged limitations period, to rule on complaint
of unfair practices under Myers-Milias-Brown Act (MMBA) by California School
Employees Association (CSEA) limitations period.


21 Cases that cite this headnote


[9] Administrative Law and Procedure Exceptions
Under an exception to the exhaustion of administrative remedies doctrine, exhaustion may
be excused when a party claims that the agency lacks authority, statutory or otherwise, to
resolve the underlying dispute between the parties.


37 Cases that cite this headnote


[10] Administrative Law and Procedure Determination of Exhaustion
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In deciding whether to entertain a claim that an administrative agency lacks jurisdiction
before the agency proceedings have run their course, and therefore party is excused from
exhausting administrative remedies, a court considers three factors: the injury or burden
that exhaustion will impose, the strength of the legal argument that the agency lacks
jurisdiction, and the extent to which administrative expertise may aid in resolving the
jurisdictional issue.


24 Cases that cite this headnote


[11] Labor and Employment Public employers
Labor and Employment Unilateral Changes in Wages or Conditions of
Employment
The duty to bargain under the Myers-Milias-Brown Act (MMBA), which governs
collective bargaining and employer-employee relations for most California local public
entities, requires the public agency to refrain from making unilateral changes in employees'
wages and working conditions until the employer and employee association have
bargained to impasse. West's Ann.Cal.Gov.Code § 3505.


16 Cases that cite this headnote


[12] Labor and Employment Time for proceedings
Six-month limitations period, rather than three-year period generally applied to court
actions to enforce state labor laws, applies to Myers-Milias-Brown Act (MMBA)
unfair practices charges filed with Public Employment Relations Board (PERB);
although limitations period is not expressed in legislative act transferring jurisdiction
of enforcement of MMBA claims to PERB, six-month period is in harmony with other
public employment relations statutory schemes. West's Ann.Cal.Gov.Code § 3509; West's
Ann.Cal.C.C.P. § 338(a).


See 2 Witkin, Summary of Cal. Law (9th ed. 1987) Agency and Employment, § 456B; Cal.
Jur. 3d, Public Officers and Employees, § 225 et seq.


13 Cases that cite this headnote


[13] Statutes Purpose and intent
When engaged in statutory construction, the court's goal is to ascertain the intent of the
enacting legislative body so that the court may adopt the construction that best effectuates
the purpose of the law.
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8 Cases that cite this headnote


[14] Statutes Legislative Construction
The presumption of legislative acquiescence in prior judicial decisions is not conclusive
in determining legislative intent.


[15] Administrative Law and Procedure Judicial Procedure in General, Applicability
The statutes of limitations set forth in the Code of Civil Procedure do not apply to
administrative proceedings.


1 Cases that cite this headnote


[16] Statutes Statutory scheme in general
Statutes Construing together;  harmony
Courts do not construe statutes in isolation; rather, they construe every statute with
reference to the whole system of law of which it is a part, so that all may be harmonized
and anomalies avoided.


6 Cases that cite this headnote


[17] Labor and Employment Retroactive operation
Legislation transferring jurisdiction of enforcement of Myers-Milias-Brown Act (MMBA)
unfair practices charges from courts to Public Employment Relations Board (PERB) as of
July 1, 2001, thereby shortening limitations period from three years to six months applies
retroactively to MMBA unfair practice charges based on conduct that occurred before July
1, 2001, provided that parties are given a reasonable time in which to file such charges
with the PERB; thus, for MMBA unfair practices occurring before July 1, 2001, charge
filed with PERB is timely if brought within three years of occurrence of unfair practice,
or within six months of July 1, 2001, whichever was sooner.


10 Cases that cite this headnote


[18] Limitation of Actions Retroactive Operation
Legislation that shortens a limitations period is considered procedural and is applied
retroactively to preexisting causes of action, so long as parties are given a reasonable time
in which to sue.
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[19] Limitation of Actions Retroactive Operation
When necessary to provide a reasonable time to sue, a shortened limitations period may
be applied prospectively so that it commences on the effective date of the statute, rather
than on the date the cause of action accrued.


1 Cases that cite this headnote


Attorneys and Law Firms


***236  Lisa Garvin Copeland, Palm Desert, for Plaintiff and Appellant.


Jack L. White, City Attorney (Anaheim), and Carol J. Flynn, Assistant City Attorney for the Cities
of Anaheim, Carlsbad, Indian Wells, Monterey, Redlands, San Buenaventura, San Luis Obispo,
San Pablo, Santa Paula, Walnut Creek, the California Association of Sanitation Agencies, the
Orange County Vector Control District and the Sunline Transit Agency as Amici Curiae on behalf
of Plaintiff and Appellant.


Ben Allamano for Mosquito and Vector Control Association of California as Amicus Curiae on
behalf of Plaintiff and Appellant.


Robert Thompson, Sacramento, and Kristin L. Rosi for Defendant and Respondent.


Rothner, Segall & Greenstone, Glenn Rothner, Emma Leheny and Jean Shin, Pasadena, for
American Federation for State, County and Municipal Employees Union, AFL–CIO as Amicus
Curiae on behalf of Defendant and Respondent.


Michael R. Clancy, Madalyn J. Frazzini and Sonja J. Woodward, San Jose, for Real Party in Interest
and Respondent California School Employees Association.


No appearances for Real Parties in Interest and Respondents Ramon C. Gonzalez, ***237  Mike
Martinez, Jeffrey Garcia and Virginia Sanchez.


Opinion


KENNARD, J.


*1077  **625  The Meyers–Milias–Brown Act (Gov.Code, §§ 3500–3511; hereafter the MMBA)
governs collective bargaining and employer-employee relations for most California local public
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entities, including cities, counties, and special districts. Before July 1, 2001, an employee
association claiming a violation of the MMBA could bring an action in superior court. (See Santa
Clara County Counsel Attys. Assn. v. Woodside (1994) 7 Cal.4th 525, 541–542, 28 Cal.Rptr.2d
617, 869 P.2d 1142.) Effective July 1, 2001, however, the Legislature vested the California Public
Employment Relations Board (PERB) with exclusive jurisdiction over alleged violations of the
MMBA. 1  (Gov.Code, § 3509, added by Stats.2000, ch. 901, § 8.) In making this fundamental
change, the Legislature did not specify a limitations period for making an MMBA unfair practice
charge to the PERB. Under every other public employment law subject to the PERB's jurisdiction,
however, the Legislature has expressly designated six months as the limitations period for making
an unfair practice charge. (See Gov.Code, §§ 3514.5, subd. (a), 3541.5, subd. (a), 3563. 2, subd.
(a), 71639.1, subd. (c), 71825, subd. (c); Pub. Util.Code, § 99561.2, subd. (a).)


1 Exempt from the PERB's jurisdiction under the MMBA are peace officers, management
employees, the City of Los Angeles, and the County of Los Angeles. (Gov.Code, §§ 3509,
subds. (d)-(e), 3511.)


The main issue here is whether the limitations period for making an MMBA unfair practice charge
to the PERB is three years, which the PERB insists was the generally **626  accepted limitations
period for an MMBA cause of action filed in superior court (see Giffin v. United Transportation
Union (1987) 190 Cal.App.3d 1359, 1365, 236 Cal.Rptr. 6 [holding that three years is the statute
of limitations for an alleged violation of state labor law, without mentioning the MMBA] ), or six
months, which is the limitations period for all other unfair practice charges subject to the PERB's
jurisdiction. We conclude the limitations period is six months.


This case presents two additional issues. One issue, which we address first, is whether this action is
barred by the doctrine requiring exhaustion of administrative remedies. On this issue, we conclude
that the failure to exhaust administrative remedies is excused because this action challenges
the PERB's jurisdiction and raises issues of law with broad public importance. The other issue
concerns retroactive application of the shortened limitations period. On this issue, we conclude that
the shortened limitations period applies retroactively, but also that when an unfair practice charge
is based on conduct before the effective date of the shortened limitations period, the charge is
timely if filed within three years of the alleged unfair practice or before January 1, 2002, whichever
occurs sooner.


*1078  Because the Court of Appeal's judgment is consistent with these conclusions, we affirm.


I. FACTS AND PROCEDURAL BACKGROUND
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On July 6, 2001, the California School Employees Association (CSEA) filed an MMBA unfair
practice charge with the PERB against the Coachella Valley Mosquito and Vector Control District
(District), a special district (see Health & Saf.Code, § 2000 et seq. [formerly § 2200 et seq.] )
subject to the MMBA. The CSEA amended the charge on August 29, 2001. In the amended
charge, the CSEA, as the ***238  exclusive employee representative of a bargaining unit of the
District's employees, alleged that the District had discriminated against several CSEA-represented
employees for their participation in negotiations for a memorandum of understanding, interfered
with the rights of additional unit members by threatening disciplinary action if they engaged in
activity protected under the MMBA, and unilaterally changed the means by which employees'
annual performance evaluations were prepared and administered. On October 23, 2001, the PERB
issued a complaint against the District on these allegations, alleging that the District had committed
specified unfair practices on various dates between December 1999 and July 2001.


On November 13, 2001, the District filed an answer to the complaint and a motion to dismiss it. In
the motion, the District argued that the PERB lacked jurisdiction over alleged MMBA violations
occurring before July 1, 2001, and that six months was the limitations period for an MMBA unfair
practice charge. On December 5, 2001, the PERB's board agent denied the motion to dismiss.


The District objected to the board agent's ruling and requested a ruling by the PERB itself. Under
a PERB regulation, however, the PERB does not review a board agent's interim ruling unless the
agent joins in the party's request for review. (Cal.Code Regs., tit. 8, § 32200.) On January 3, 2002,
the board agent refused to join in the District's request.


On January 9, 2002, the District petitioned the superior court for writs of mandate and prohibition,
naming the CSEA and certain District employees as real parties in interest and arguing that the
PERB lacked jurisdiction to issue the complaint. 2  After the PERB filed preliminary opposition,
the superior court issued an order to show cause. Both the CSEA and the PERB then filed formal
opposition in which they argued, among other things, that the District's action was barred because
the administrative proceedings had not *1079  concluded and therefore the District had not
exhausted its administrative remedies. The superior court held a brief hearing, after which it denied
the petition, concluding that the District was not required **627  to exhaust its administrative
remedies before challenging the PERB's jurisdiction, that the PERB had jurisdiction over alleged
MMBA violations occurring before July 1, 2001, that the limitations period for alleging these
violations was three years, and that the PERB therefore had jurisdiction over each unfair practice
alleged in the complaint.


2 Final decisions of the PERB are now reviewable by a writ petition filed directly in the
Court of Appeal, rather than in the superior court. (Gov.Code, § 3509.5, subd. (b), added by
Stats.2002, ch. 1137, § 3.)
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The District appealed from the superior court's judgment denying the petition. In May 2002, while
the appeal was pending, the District and the CSEA executed a settlement agreement covering the
merits of the unfair practices charge, the CSEA withdrew the charge, and the PERB complaint was
dismissed. Although the settlement had rendered it moot, the appeal nonetheless proceeded, and
all parties joined in urging the Court of Appeal to issue a decision on the merits. The court granted
requests for judicial notice of various legislative history documents. On December 9, 2003, the
court issued its decision.


The Court of Appeal held: (1) Because the appeal presented issues of broad public interest that
were likely to recur, the court could properly resolve those issues even ***239  though the case
had become moot; 3  (2) the District's action was not barred by the rule requiring exhaustion of
administrative remedies because exhaustion would have been futile; (3) the PERB had jurisdiction
to issue a complaint based on unfair practices occurring before July 1, 2001; 4  (4) the limitations
period for an MMBA unfair practice charge filed with the PERB is six months; and (5) to prevent
unfair retroactive application of the shortened limitations period, charges based on unfair practices
occurring before July 1, 2001, were timely if filed with the PERB within three years of their
occurrence or before January 1, 2002, whichever occurred first. Applying these holdings to the
facts, the Court of Appeal concluded that the CSEA's unfair practice charge was timely filed as to
all of the alleged unfair practices, and therefore it affirmed the trial court's judgment.


3 We agree with the Court of Appeal that this case poses issues of broad public interest that
are likely to recur, and we conclude that the Court of Appeal did not abuse its discretion
in deciding to resolve those issues even though this case has become moot. (See Cadence
Design Systems, Inc. v. Avant! Corp. (2002) 29 Cal.4th 215, 218, fn. 2, 127 Cal.Rptr.2d 169,
57 P.3d 647; Edelstein v. City and County of San Francisco (2002) 29 Cal.4th 164, 172,
126 Cal.Rptr.2d 727, 56 P.3d 1029; People v. Cheek (2001) 25 Cal.4th 894, 897–898, 108
Cal.Rptr.2d 181, 24 P.3d 1204; Baluyut v. Superior Court (1996) 12 Cal.4th 826, 829, fn. 4,
50 Cal.Rptr.2d 101, 911 P.2d 1.)


4 No party has challenged this holding.


This court granted the PERB's petition for review.


*1080  II. EXHAUSTION OF ADMINISTRATIVE REMEDIES


[1]  [2]  In general, a party must exhaust administrative remedies before resorting to the courts.
(Abelleira v. District Court of Appeal (1941) 17 Cal.2d 280, 292, 109 P.2d 942; see California
Correctional Peace Officers Assn. v. State Personnel Bd. (1995) 10 Cal.4th 1133, 1148, 43
Cal.Rptr.2d 693, 899 P.2d 79.) Under this rule, an administrative remedy is exhausted only
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upon “termination of all available, nonduplicative administrative review procedures.” (California
Correctional Peace Officers Assn. v. State Personnel Bd., supra, at p. 1151, 43 Cal.Rptr.2d 693, 899
P.2d 79; see also Jonathan Neil & Assoc., Inc. v. Jones (2004) 33 Cal.4th 917, 933, 16 Cal.Rptr.3d
849, 94 P.3d 1055 [exhaustion requires agency decision of “ ‘entire controversy’ ”]; People v.
Beaumont Investment, Ltd. (2003) 111 Cal.App.4th 102, 124, 3 Cal.Rptr.3d 429 [administrative
process must “ ‘ “run its course” ’ ”]; Bleeck v. State Board of Optometry (1971) 18 Cal.App.3d
415, 432, 95 Cal.Rptr. 860 [exhaustion requires “a full presentation to the administrative agency
upon all issues of the case and at all prescribed stages of the administrative proceedings”].)


[3]  [4]  “The exhaustion doctrine is principally grounded on concerns favoring administrative
autonomy (i.e., courts should not interfere with an agency determination until the agency has
reached a final decision) and judicial efficiency (i.e., overworked courts should decline to intervene
in an administrative dispute unless absolutely necessary).” **628  (Farmers Ins. Exchange v.
Superior Court (1992) 2 Cal.4th 377, 391, 6 Cal.Rptr.2d 487, 826 P.2d 730; accord, Jonathan
Neil & Assoc., Inc. v. Jones, supra, 33 Cal.4th at p. 932, 16 Cal.Rptr.3d 849, 94 P.3d 1055; see
also Sierra Club v. San Joaquin Local Agency Formation Com. (1999) 21 Cal.4th 489, 501, 87
Cal.Rptr.2d 702, 981 P.2d 543.) The exhaustion requirement applies to defenses as well as to claims
for affirmative relief (Styne v. Stevens (2001) 26 Cal.4th 42, 57, 109 Cal.Rptr.2d 14, 26 P.3d 343;
see Top ***240  Hat Liquors v. Department of Alcoholic Beverage Control (1974) 13 Cal.3d 107,
110, 118 Cal.Rptr. 10, 529 P.2d 42), and we have described exhaustion of administrative remedies
as “a jurisdictional prerequisite to resort to the courts” (Abelleira v. District Court of Appeal, supra,
17 Cal.2d at p. 293, 109 P.2d 942; accord, Styne v. Stevens, supra, at p. 56, 109 Cal.Rptr.2d 14, 26
P.3d 343; Johnson v. City of Loma Linda (2000) 24 Cal.4th 61, 70, 99 Cal.Rptr.2d 316, 5 P.3d 874).


[5]  The doctrine requiring exhaustion of administrative remedies is subject to exceptions. (Public
Employment Relations Bd. v. Superior Court (1993) 13 Cal.App.4th 1816, 1827, 17 Cal.Rptr.2d
323.) Under one of these exceptions, “[f]ailure to exhaust administrative remedies is excused if it
is clear that exhaustion would be futile.” (Jonathan Neil & Assoc., Inc. v. Jones, supra, 33 Cal.4th
at p. 936, 16 Cal.Rptr.3d 849, 94 P.3d 1055; see also Honig v. Doe (1988) 484 U.S. 305, 327, 108
S.Ct. 592, 98 L.Ed.2d 686.) “The futility exception requires that the *1081  party invoking the
exception ‘can positively state that the [agency] has declared what its ruling will be on a particular
case.’ ” (Jonathan Neil & Assoc., Inc. v. Jones, supra, at p. 936, 16 Cal.Rptr.3d 849, 94 P.3d 1055;
see also County of San Diego v. State of California (1997) 15 Cal.4th 68, 89, 61 Cal.Rptr.2d 134,
931 P.2d 312; Economic Empowerment Foundation v. Quackenbush (1997) 57 Cal.App.4th 677,
691, 67 Cal.Rptr.2d 323.)


[6]  Here, the Court of Appeal concluded that the futility exception excused the District's failure
to exhaust its administrative remedies because the PERB had held, in other cases, that all MMBA
unfair practice charges filed with the PERB on and after July 1, 2001, are subject to the three-
year limitations period in Code of Civil Procedure section 338. Therefore, the PERB had declared
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what its ruling would be on the limitations issue, even though it had not reviewed the board agent's
ruling in this particular matter.


[7]  That analysis is flawed. For the futility exception to apply, it is not sufficient that a party can
show what the agency's ruling would be on a particular issue or defense. Rather, the party must
show what the agency's ruling would be “ ‘on a particular case.’ ” (Jonathan Neil & Assoc., Inc. v.
Jones, supra, 33 Cal.4th at p. 936, 16 Cal.Rptr.3d 849, 94 P.3d 1055, italics added.) This follows
from the exhaustion doctrine itself, which “precludes review of an intermediate or interlocutory
action of an administrative agency.” (Alta Loma School Dist. v. San Bernardino County Com. on
School Dist. Reorganization (1981) 124 Cal.App.3d 542, 554, 177 Cal.Rptr. 506; see also McHugh
v. County of Santa Cruz (1973) 33 Cal.App.3d 533, 538–539, 109 Cal.Rptr. 149 [exhaustion
doctrine “requires that a party must not only initially raise the issue in the administrative forum,
but he must proceed through the entire proceeding to a final decision on the merits of the entire
controversy”].)


Here, it is not sufficient that we know what the PERB's final ruling would have been on the
District's limitations defense. For the futility exception to apply, the District must show how the
PERB would have ruled on the CSEA's unfair practices charge. Had the administrative proceeding
run its course, the District might have prevailed on some procedural ground other than expiration
of the limitations period, or it might have prevailed on the merits. Thus, the District did not
show that further administrative proceedings would have been futile because the outcome of those
proceedings was known in advance.


***241  [8]  [9]  Although we do not agree with the Court of Appeal's reasoning, we agree
with its conclusion that the District was excused from exhausting its administrative remedies
with the PERB. Under another exception, exhaustion of administrative remedies may **629  be
excused when a party claims that “the agency lacks authority, statutory or otherwise, to resolve the
underlying *1082  dispute between the parties.” (Edgren v. Regents of University of California
(1984) 158 Cal.App.3d 515, 521, 205 Cal.Rptr. 6; see also County of Alpine v. County of Tuolumne
(1958) 49 Cal.2d 787, 798, 322 P.2d 449; City of Lodi v. Randtron (2004) 118 Cal.App.4th 337,
360, 13 Cal.Rptr.3d 107; Buckley v. California Coastal Com. (1998) 68 Cal.App.4th 178, 191, 80
Cal.Rptr.2d 562; People ex rel. Dept. of Conservation v. Triplett (1996) 48 Cal.App.4th 233, 258,
55 Cal.Rptr.2d 610.)


Here, the limitations issue implicates the PERB's administrative authority or jurisdiction because
the District contends that the applicable limitations period for MMBA unfair practice charges is
found in Government Code section 3541.5, subdivision (a), which states that the PERB “shall
not ... [¶] ... [i]ssue a complaint in respect of any charge based upon an alleged unfair practice
occurring more than six months prior to the filing of the charge.” Under this provision, expiration
of the six-month limitation period deprives the PERB of authority to issue a complaint.
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[10]  In deciding whether to entertain a claim that an agency lacks jurisdiction before the agency
proceedings have run their course, a court considers three factors: the injury or burden that
exhaustion will impose, the strength of the legal argument that the agency lacks jurisdiction, and
the extent to which administrative expertise may aid in resolving the jurisdictional issue. (Public
Employment Relations Bd. v. Superior Court, supra, 13 Cal.App.4th at p. 1830, 17 Cal.Rptr.2d
323.)


Here, in regard to the first factor, the District did not show that it would suffer any unusual or
irreparable injury if it were required to litigate the CSEA's unfair practices charge to completion
before obtaining a judicial resolution of the jurisdictional limitations issues. (See Omaha Indemnity
Co. v. Superior Court (1989) 209 Cal.App.3d 1266, 1269, 258 Cal.Rptr. 66 [administrative remedy
not inadequate “merely because additional time and effort would be consumed by its being
pursued through the ordinary course of the law”].) But the District is not the only party affected
by this issue, and there is a significant public interest in obtaining a definitive resolution of
this fundamental legal question. (See Department of Personnel Administration v. Superior Court
(1992) 5 Cal.App.4th 155, 170–171, 6 Cal.Rptr.2d 714 [exhaustion excused because of urgent
need of judicial determination]; see also Lindeleaf v. Agricultural Labor Relations Bd. (1986) 41
Cal.3d 861, 871, 226 Cal.Rptr. 119, 718 P.2d 106 [exhaustion excused when case raises “important
questions of public policy”]; Action Apartment Assn. v. Santa Monica Rent Control Bd. (2001) 94
Cal.App.4th 587, 615, 114 Cal.Rptr.2d 412 [same].) So the first factor weighs in favor of judicial
intervention.


In regard to the second factor, as explained more fully in the next part of this opinion, the District
makes a strong and ultimately persuasive argument *1083  that the proper limitations period is six
months and not, as the PERB has ruled, three years. Thus, the second factor also weighs in favor
of excusing exhaustion. Finally, in regard to the third factor, judicial intervention at this stage will
not deny us the benefit of the PERB's administrative expertise; the issues are purely legal and of a
kind within the expertise of courts, and ***242  we have received the benefit of the PERB's views
on the issues through its briefs in this court. Accordingly, we conclude that all three factors favor
judicial intervention. Thus, the administrative jurisdiction exception to the exhaustion doctrine
applies, and the District's failure to exhaust administrative remedies is excused.


III. STATUTE OF LIMITATIONS


To determine the limitations period for an unfair practice charge to the PERB alleging an MMBA
violation, we begin by reviewing the history of the MMBA and of the PERB.
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A. The MMBA
In 1961, the Legislature enacted the George Brown Act (Stats.1961, ch.1964, pp. 4141–4143),
which for the first time recognized the rights of state and local public employees to organize and
to have their representatives **630  meet and confer with their public agency employers over
wages and working conditions. In 1968, the Legislature went a step further by enacting the MMBA
(Stats.1968, ch. 1390, pp. 2725–2729), which “authorized labor and management representatives
not only to confer but to enter into written agreements for presentation to the governing body of
a municipal government or other local agency.” (Glendale City Employees' Assn., Inc. v. City of
Glendale (1975) 15 Cal.3d 328, 331, 124 Cal.Rptr. 513, 540 P.2d 609, fn. omitted; see also Voters
for Responsible Retirement v. Board of Supervisors (1994) 8 Cal.4th 765, 780–781, 35 Cal.Rptr.2d
814, 884 P.2d 645.) Although the MMBA covered most employees of local public entities, it did
not include school districts' employees. (Stats.1968, ch. 1390, § 2, p. 2726; see Glendale City
Employees' Assn., Inc. v. City of Glendale, supra, at p. 331, fn. 1, 124 Cal.Rptr. 513, 540 P.2d 609.)
State employees were excluded from the MMBA in 1971. (Stats.1971, ch. 254, § 2, p. 402.)


[11]  The MMBA imposes on local public entities a duty to meet and confer in good faith
with representatives of recognized employee organizations, in order to reach binding agreements
governing wages, hours, and working conditions of the agencies' employees. (Gov.Code, § 3505.)
“The duty to bargain requires the public agency to refrain from making unilateral changes in
employees' wages and working conditions until the employer and employee association have
bargained to impasse....” (Santa Clara County Counsel Attys. Assn. v. Woodside, supra, 7 Cal.4th
at p. 537, 28 Cal.Rptr.2d 617, 869 P.2d 1142.)


*1084  This court has observed that the MMBA was “[a] product of political compromise,”
that its provisions “are confusing, and, at times, contradictory,” and that it “furnishes only a
‘sketchy and frequently vague framework of employer-employee relations for California's local
governmental agencies.’ ” (International Brotherhood of Electrical Workers v. City of Gridley
(1983) 34 Cal.3d 191, 197, 193 Cal.Rptr. 518, 666 P.2d 960.) In Glendale City Employees'
Assn., Inc. v. City of Glendale, supra, 15 Cal.3d 328, 124 Cal.Rptr. 513, 540 P.2d 609, this court
resolved one of the MMBA's ambiguities by holding that a written agreement (commonly termed a
memorandum of understanding) entered into under the MMBA becomes binding and enforceable
when the public agency employer ratifies it. (At p. 332.) Answering another important question,
we held that counties with civil service systems are not exempt from the MMBA's meet-and-confer
requirement. (Los Angeles County Civil Service Com. v. Superior Court (1978) 23 Cal.3d 55, 62–
65, 151 Cal.Rptr. 547, 588 P.2d 249.)


***243  When the Legislature enacted the MMBA in 1968, it had not yet created the PERB, and it
did not include in the MMBA any provisions expressly authorizing either administrative or judicial
proceedings to enforce its provisions. Resolving the resulting uncertainty regarding methods of
enforcement, this court in 1994 concluded that MMBA-created rights and duties were enforceable
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by a traditional mandate action under Code of Civil Procedure section 1085. (Santa Clara County
Counsel Attys. Assn. v. Woodside, supra, 7 Cal.4th at p. 539, 28 Cal.Rptr.2d 617, 869 P.2d 1142.)


Although no published appellate decision ever expressly determined what statute of limitations
applied to a mandate action to enforce MMBA-created rights and duties, a Court of Appeal held
that the three-year statute of limitations in subdivision (a) of Code of Civil Procedure section 338
(hereafter section 338(a)) applied to an action to enforce a “state labor law.” (Giffin v. United
Transportation Union, supra, 190 Cal.App.3d at p. 1364, 236 Cal.Rptr. 6.) The parties here appear
to agree that, before the Legislature vested the PERB with exclusive jurisdiction over MMBA
unfair practice charges, the three-year period specified in section 338(a) applied to a traditional
mandate action brought in superior court alleging an unfair practice under the MMBA.


B. The PERB
The history of the PERB begins in 1975, when the Legislature adopted the Educational
Employment Relations Act (Gov.Code, §§ 3540–3549.3; hereafter the EERA), which governs
employer-employee relations for **631  public schools (kindergarten through high school) and
community colleges. (Stats.1975, ch. 961, § 2, pp. 2247–2263.) As part of this new statutory
scheme, the Legislature created the Educational Employment Relations Board (EERB), *1085
“an expert, quasi-judicial administrative agency modeled after the National Labor Relations Board,
to enforce the act.” (Pacific Legal Foundation v. Brown (1981) 29 Cal.3d 168, 177, 172 Cal.Rptr.
487, 624 P.2d 1215.) The Legislature vested the EERB with authority to adjudicate unfair labor
practice charges under the EERA. (See Stats.1975, ch. 961, § 2, pp. 2249–2252.)


The Legislature structured the EERA with the intention that it would eventually be expanded
to incorporate other public employees. Thus, the EERA contains a declaration of purpose that
includes this paragraph: “It is the further intention of the Legislature that any legislation enacted
by the Legislature governing employer-employee relations of other public employees shall be
incorporated into this chapter to the extent possible. The Legislature also finds and declares that
it is an advantageous and desirable state policy to expand the jurisdiction of the board created
pursuant to this chapter to cover other public employers and their employees, in the event that this
legislation is enacted, and if this policy is carried out, the name of the Educational Employment
Relations Board shall be changed to the ‘Public Employment Relations Board.’ ” (Gov.Code, §
3540.) 5


5 The chapter referred to in the quoted portion of the statute is chapter 10.7 of division 4 of
title 1 of the Government Code. It includes Government Code sections 3540 to 3549.3.


Two years later, in 1977, the Legislature enacted the State Employer–Employee Relations Act
(Gov.Code, §§ 3512–3524) to govern relations between the state government and certain of its
employees. (Stats.1977, ch. 1159, § 4, pp. 3751–3760.) It was later renamed, and its official name
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is now the Ralph C. Dills Act (hereafter the Dills ***244  Act). (Stats.1986, ch. 103, § 1, p.
237.) Despite the declaration of purpose two years earlier in the EERA, the Legislature did not
incorporate the Dills Act into the EERA, instead enacting it as a separate chapter in the Government
Code preceding the EERA. The Legislature did, however, expand the jurisdiction of the EERB
to include adjudication of unfair practice charges under the Dills Act, and as a result the EERB
was renamed the PERB. (See Gov.Code, §§ 3513, subd. (h), 3514.5, as added by Stats.1977, ch.
1159, §§ 6–7, pp. 3761–3763.)


Since 1977, the PERB's jurisdiction has continued to expand as the Legislature has enacted new
employment relations laws covering additional categories of public agencies and their employees.
In 1978, the Legislature enacted the Higher Education Employer–Employee Relations Act
(Gov.Code, §§ 3560–3599; hereafter the HEERA) to govern labor relations within the University
of California, the California State University, and Hastings College of the Law. (Stats.1978, ch.
744, § 3, pp. 2312–2333.) In 2000, the Legislature not only brought the MMBA within the PERB's
jurisdiction (Stats.2000, ch. 901, § 8), it also enacted the Trial Court Employment Protection and
Governance Act (Gov.Code, §§ 71600–71675; hereafter the *1086  TCEPGA) to govern labor
relations and other employment matters within the state's trial courts. (Stats.2000, ch. 1010, § 14.)
In 2002, the Legislature enacted the Trial Court Interpreter Employment and Labor Relations Act
(Gov.Code, §§ 71800–71829; hereafter the TCIERA) to govern labor relations and employment
matters for trial court interpreters. (Stats.2002, ch. 1047, § 2.) In 2003, the Legislature enacted the
Los Angeles County Metropolitan Transit Authority Transit Employer–Employee Relations Act
(Pub. Util.Code, §§ 99560–99570.4; hereafter the TERA) to govern labor relations for a public
transit district. (Stats.2003, ch. 833, § 1.)


In enacting the HEERA, the TCEPGA, the TCIERA, and the TERA, the Legislature followed
the pattern set by the Dills Act. It did not incorporate the new laws' substantive provisions into
the EERA; instead, it enacted the HEERA, the TCEPGA, and the TCIERA as separate chapters
within the Government Code and the TERA as a chapter within the Public Utilities Code. But the
Legislature expanded the PERB's jurisdiction to cover unfair labor practices alleged under each of
these labor relations laws. **632  (Gov.Code, §§ 3563, 71639.1, 71825; Pub. Util.Code, § 99561.)


In each of these six public employment relations laws—the Dills Act, the EERA, the HEERA, the
TCEPGA, the TCIERA, and the TERA—the Legislature has expressly and separately specified
a six-month limitations period for filing unfair practice charges with the PERB. 6  (Gov.Code,
§§ 3514.5, subd. (a), 3541.5, subd. (a), 3563.2, subd. (a), 71639.1, subd. (c), 71825, subd. (c);
Pub. Util.Code, § 99561.2, subd. (a).) Thus, the EERA provides: “Any employee, employee
organization, or employer shall have the right to file an unfair practice charge, except that the board
shall not ... [¶] ... [i]ssue a complaint in respect of any charge based upon an alleged unfair practice
occurring more than six months prior to the filing of the charge.” (Gov.Code, § 3541.5, subd. (a).) 7


The other provisions ***245  express the six-month limitations period in identical words. 8
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6 Six months is also the limitations period for an unfair practice charge to the Agricultural
Labor Relations Board. (Lab.Code, § 1160.2.)


7 This language tracks the wording of the National Labor Relations Act. (See 29 U.S.C. §
160(b) [“no complaint shall issue based upon any unfair labor practice occurring more than
six months prior to the filing of the charge with the Board and the service of a copy thereof
upon the person against whom such charge is made”].)


8 Although the six public employment relations laws all contain the same six-month limitations
period, they differ in regard to tolling provisions. The HEERA and the TERA do not contain
express tolling provisions. (Gov.Code, § 3563.2, subd. (a); Pub. Util.Code, § 99561.2, subd.
(a).) But the four other laws contain variously worded provisions for tolling the six-month
limitations period while a party exhausts other remedies. Both the Dills Act and the EERA
provide that “[t]he board shall, in determining whether the charge was timely filed, consider
the six-month limitation set forth in this subdivision to have been tolled during the time it took
the charging party to exhaust the grievance machinery.” (Gov.Code, § 3514.5, subd. (a); see §
3541.5, subd. (a).) The TCEPGA provides that “if the rules and regulations adopted by a trial
court require exhaustion of a remedy prior to filing an unfair practice charge or the charging
party chooses to exhaust a trial court's remedy prior to filing an unfair practice charge,
the six-month limitation set forth in this subsection shall be tolled during such reasonable
amount of time it takes the charging party to exhaust the remedy, but nothing herein shall
require a charging party to exhaust a remedy when that remedy would be futile.” (Gov.Code,
§ 71639.1, subd. (c).) The TCIERA similarly provides that “if the rules and regulations
adopted by a regional court interpreter employment relations committee require exhaustion
of a remedy prior to filing an unfair practice charge or the charging party chooses to exhaust
a regional court interpreter employment relations committee's remedy prior to filing an
unfair practice charge, the six-month limitation set forth in this subsection shall be tolled
during such reasonable amount of time it takes the charging party to exhaust the remedy, but
nothing herein shall require a charging party to exhaust a remedy when that remedy would
be futile.” (Gov.Code, § 71825, subd. (c).)


*1087  C. Analysis
[12]  [13]  As the parties recognize, determining what limitations period applies to an MMBA
unfair practice charge requires construction of the relevant statutes. When engaged in statutory
construction, our goal is “to ascertain the intent of the enacting legislative body so that we may
adopt the construction that best effectuates the purpose of the law.” (Hassan v. Mercy American
River Hospital (2003) 31 Cal.4th 709, 715, 3 Cal.Rptr.3d 623, 74 P.3d 726.)
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The Court of Appeal here concluded that the six-month limitations period in Government Code
section 3541.5, a provision of the EERA, applies also to unfair practice charges filed with the
PERB under the MMBA. The PERB argues, instead, that because the Legislature did not specify a
limitations period when it vested the PERB with jurisdiction over MMBA unfair practice charges,
it must have intended to continue the existing three-year statute of limitations that had applied
to actions filed in superior court. The PERB invokes the rule of statutory construction that when
the Legislature amends a statute without altering parts of the statute that have previously been
judicially construed, the Legislature is deemed to have been aware of and to have acquiesced in
the previous judicial construction. (See Sharon S. v. Superior Court (2003) 31 Cal.4th 417, 433, 2
Cal.Rptr.3d 699, 73 P.3d 554; People v. Masbruch (1996) 13 Cal.4th 1001, 1007, 55 Cal.Rptr.2d
760, 920 P.2d 705.)


[14]  But “[t]he presumption of legislative acquiescence in prior judicial decisions is not **633
conclusive in determining legislative intent” (Harris v. Capital Growth Investors XIV (1991) 52
Cal.3d 1142, 1156, 278 Cal.Rptr. 614, 805 P.2d 873), and there are several reasons not to apply
the presumption here. *1088  First, as noted above, no published decision had ever expressly held
***246  that an action alleging an MMBA unfair practice was subject to the three-year statute
of limitations in section 338(a). Although the Court of Appeal in Giffin v. United Transportation
Union, supra, 190 Cal.App.3d 1359, 236 Cal.Rptr. 6, had held that three years was the statute of
limitations for an alleged violation of a state labor law, its opinion did not mention the MMBA,
much less construe it. The case did not concern an employer's unfair labor practice, but an alleged
breach of the duty of fair representation. The employing public agency was the Southern California
Rapid Transit District, which was governed by its own specific labor relations law (Pub.Util.Code,
§§ 30750–30756), and thus not subject to the MMBA. Therefore, this decision supports, at best,
only a weak inference that the Legislature understood there was an existing three-year limitations
period for an action alleging an MMBA unfair practice. 9


9 The PERB directs our attention to Key v. Housing Authority of the City of Oakland (N.D.Cal.
Mar. 8, 1994, No. C 93–1880 BAC) 1994 WL 90182, a federal district court order dismissing
a complaint on the ground it was filed beyond the applicable limitation date. The order does
not mention the MMBA, and it was not reported in the Federal Supplement. Therefore, it is
unlikely that members of the Legislature were aware of it or had it in mind when they voted
in 2000 to bring the MMBA within the PERB's jurisdiction.


Moreover, other MMBA actions filed in superior court were subject to other statutes of limitation.
In Anderson v. Los Angeles County Employee Relations Com. (1991) 229 Cal.App.3d 817, 280
Cal.Rptr. 415, for example, a county employee asserted that an employee organization had violated
the MMBA by denying him reinstatement after it had expelled him from membership. (Id. at pp.
819–822, 280 Cal.Rptr. 415.) The employee first complained to the Los Angeles County Employee
Relations Commission; when it ruled against him, he petitioned the superior court for a writ of
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administrative mandate. (Id. at pp. 822–823, 280 Cal.Rptr. 415.) The statute of limitations for filing
an administrative mandate petition is 90 days, not three years. (Code Civ. Proc., § 1094.6, subd.
(b).) Therefore, the PERB is incorrect in asserting that all MMBA violation cases filed in superior
court were subject to a three-year statute of limitations.


[15]  Second, the statutes of limitations set forth in the Code of Civil Procedure, including the
three-year period in section 338(a), do not apply to administrative proceedings. (City of Oakland
v. Public Employees' Retirement System (2002) 95 Cal.App.4th 29, 47–48, 115 Cal.Rptr.2d 151;
Robert F. Kennedy Medical Center v. Department of Health Services (1998) 61 Cal.App.4th 1357,
1361–1362, 72 Cal.Rptr.2d 180; *1089  Little Company of Mary Hospital v. Belshé (1997) 53
Cal.App.4th 325, 329, 61 Cal.Rptr.2d 626; Bernd v. Eu (1979) 100 Cal.App.3d 511, 515, 161
Cal.Rptr. 58.) The PERB concedes this point and does not argue that section 338(a) applies
to MMBA unfair practice charges filed with the PERB. Instead, the PERB argues that the
Legislature's silence should be construed as indicating its intent that the three-year limitations
period should continue, even though its statutory basis would no longer exist.


We view this suggested inference as implausible and unsupported. As we have remarked, “[i]n the
area of statutory construction, an examination of what the Legislature has done (as opposed to what
it has left undone) is generally the more fruitful inquiry.” (Harris v. Capital Growth Investors XIV,
supra, 52 Cal.3d at p. 1156, 278 Cal.Rptr. 614, 805 P.2d 873.) Here, what the Legislature did was
to remove from the courts their initial jurisdiction over MMBA unfair practice ***247  charges.
Assuming the Legislature was aware that a three-year limitations period had applied to traditional
mandate actions filed in superior court to enforce the MMBA, we assume also that the Legislature
was aware that section 338(a)'s three-year period was forum-specific—that is, it applied only to
judicial proceedings. By changing the forum—vesting an administrative agency (the PERB) rather
than the courts with initial jurisdiction over MMBA **634  charges—the Legislature abrogated
the three-year statute of limitations under section 338(a), and we assume that this abrogation was
intentional and not inadvertent.


[16]  Finally, and perhaps most importantly, we do not construe statutes in isolation; rather, we
construe every statute with reference to the whole system of law of which it is a part, so that all
may be harmonized and anomalies avoided. (In re Marriage of Harris (2004) 34 Cal.4th 210, 222,
17 Cal.Rptr.3d 842, 96 P.3d 141; Mejia v. Reed (2003) 31 Cal.4th 657, 663, 3 Cal.Rptr.3d 390, 74
P.3d 166.) The MMBA, which we construe here, is part of a larger system of law for the regulation
of public employment relations under the initial jurisdiction of the PERB. The PERB suggests no
way in which MMBA unfair practice charges differ from unfair practice charges under the other
six public employment relations laws within the PERB's jurisdiction—the Dills Act, the EERA,
the HEERA, the TCEPGA, the TCIERA, and the TERA—so as to justify a limitations period that
is six times longer than the six months allowed under each of these other laws. The PERB suggests
no rational ground upon which the Legislature could have *1090  decided to treat MMBA unfair
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practices charges so differently in regard to the limitations period. We find it reasonable to infer that
the Legislature intended no such anomaly, and that it intended, rather, a coherent and harmonious
system of public employment relations laws in which all unfair practice charges filed with the
PERB are subject to the same six-month limitations period.


The PERB relies also on the rule of statutory construction that when the Legislature uses a critical
word or phrase in one statute, the omission of that word or phrase in another statute dealing with
the same general subject generally shows a different legislative intent. (See In re Young (2004)
32 Cal.4th 900, 907, 12 Cal.Rptr.3d 48, 87 P.3d 797.) Thus, the PERB argues that because the
Legislature included an express six-month limitation period in every other public employment
relations law under the PERB's jurisdiction, the omission of an express six-month limitation period
in the MMBA is compelling evidence of a different legislative intent. We would agree if there
were any plausible ground for the Legislature to draw such a distinction, or, in other words, if this
line of reasoning did not lead to an inexplicable anomaly. The rule that the PERB cites is merely
one of several guides to statutory construction; it applies generally but not universally, and we do
not find it helpful or controlling here.


The PERB argues that nothing in the language of the MMBA supports an inference that the
Legislature intended a six-month limitations period for an MMBA unfair practice charge. But
Government Code section 3509, which vests the PERB with jurisdiction over MMBA matters,
states in subdivision (b) that “[a] complaint alleging any violation of this chapter or of any rules
and regulations adopted by a public agency pursuant to Section 3507 or 3507.5 shall be processed
as an unfair practice charge by the board.” (Italics added.) This language is appropriately read as
referring to and incorporating an existing body of law concerning the manner in which the PERB
processes unfair ***248  practice charges, including the limitations period for unfair practices
charged under the three other then existing public employment relations laws—the EERA, the
Dills Act, and the HEERA. The Legislature's later adoption of a six-month limitations period for
the TCEPGA, the TCIERA, and the TERA is further evidence that the Legislature regards six
months as an appropriate limit for bringing an unfair practice charge under each of the various
schemes governing employer-employee relations in state and local government, all of which are
now under the PERB's jurisdiction.


The PERB argues that Government Code section 3509, subdivision (b), which requires the PERB
to “apply and interpret unfair labor practices consistent with existing judicial interpretations of
this chapter,” *1091  should be construed as requiring the PERB to continue applying the three-
year statute of limitations previously applied to judicial proceedings to enforce the MMBA. (See
also Gov.Code, § 3510, subd. (a) [“The provisions of this chapter shall be interpreted and applied
by the board in a manner consistent with and **635  in accordance with judicial interpretations
of this chapter.”].) This provision is most reasonably construed as incorporating existing judicial
interpretations of substantive provisions of the MMBA, including what constitutes an unfair labor
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practice, but not as incorporating judicial decisions prescribing the procedures that were deemed
suitable to judicial enforcement proceedings. In any event, there was no existing judicial precedent
on the appropriate limitations period for an MMBA unfair practice charge to the PERB.


We have reviewed the documents judicially noticed by the Court of Appeal relating to Senate
Bill No. 739 (1999–2000 Reg. Sess.), the legislation that vested the PERB with jurisdiction over
MMBA unfair practice charges. (See Dowhal v. SmithKline Beecham Consumer Healthcare (2004)
32 Cal.4th 910, 922, fn. 4, 12 Cal.Rptr.3d 262, 88 P.3d 1 [documents that the Court of Appeal has
judicially noticed become part of the record on appeal]; Ventura County Deputy Sheriffs' Assn.
v. Board of Retirement (1997) 16 Cal.4th 483, 502, fn. 22, 66 Cal.Rptr.2d 304, 940 P.2d 891;
Manufacturers Life Ins. Co. v. Superior Court (1995) 10 Cal.4th 257, 274, fn. 7, 41 Cal.Rptr.2d
220, 895 P.2d 56.) We find nothing in those documents to cause us to alter our conclusion that the
Legislature intended a six-month limitations period for an MMBA unfair practice charge to the
PERB. The topic of a limitations period for an unfair practice charge is not discussed in any of the
legislative documents, nor do the documents suggest that the Legislature regarded the MMBA as
differing from other public employment labor laws under the PERB's jurisdiction in a manner that
would require or justify a substantially longer limitations period.


IV. RETROACTIVITY


[17]  The PERB and the CSEA argue that if, as we have concluded, transfer of initial jurisdiction
over MMBA unfair practice charges from the superior courts to the PERB shortened the limitations
period from three years to six months, this shortened period may not be applied retrospectively
to unfair practices occurring before July 1, 2001, the legislation's effective date or, indeed, to any
unfair practice occurring before the Court of Appeal's decision.


[18]  [19]  Legislation that shortens a limitations period is considered procedural and is applied
retroactively to preexisting causes of action, so long as *1092  parties are given a reasonable time
in which to sue. (Brown v. Bleiberg (1982) 32 Cal.3d 426, 437, 186 Cal.Rptr. 228, 651 P.2d 815;
***249  Rosefield Packing Co. v. Superior Court (1935) 4 Cal.2d 120, 122–123, 47 P.2d 716;
Carlson v. Blatt (2001) 87 Cal.App.4th 646, 650–651, 105 Cal.Rptr.2d 42.) When necessary to
provide a reasonable time to sue, a shortened limitations period may be applied prospectively so
that it commences on the effective date of the statute, rather than on the date the cause of action
accrued. (Rubinstein v. Barnes (1987) 195 Cal.App.3d 276, 281–282, 240 Cal.Rptr. 535; Niagara
Fire Ins. Co. v. Cole (1965) 235 Cal.App.2d 40, 42–43, 44 Cal.Rptr. 889.)


Applying these legal principles, the Court of Appeal in this case concluded that the legislation
vesting PERB with jurisdiction over MMBA unfair practice charges, effective July 1, 2001,
shortened the applicable limitations period from three years to six months. This shortened
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limitations period applies retroactively to MMBA unfair practice charges based on conduct that
occurred before July 1, 2001, provided that parties are given a reasonable time in which to file
such charges with the PERB. Concluding that six months was a reasonable time in this context, the
Court of Appeal held that for MMBA unfair practices occurring before July 1, 2001, a charge filed
with the PERB was timely if brought within three years of the occurrence of the unfair practice, or
within six months of July 1, 2001 (in other words, before January 1, 2002), whichever was sooner.
We agree that this is a correct application of the controlling legal principles.


The PERB and the CSEA argue in substance that the Court of Appeal's holding retroactively
extinguishes existing unfair practice claims because parties had no notice of the six-month
limitations period until the Court of Appeal issued its decision. This assertion erroneously assumes
that the Court of Appeal, rather than the Legislature, shortened **636  the limitations period to six
months and that this shortened limitations period took effect only when the Court of Appeal issued
its decision. To the contrary, the Legislature established the six-month limitations period, effective
July 1, 2001. After that date, there was no valid legal basis for any party, or for the PERB, to rely
on the previous three-year limitations period, which had applied to judicial actions to enforce the
MMBA. In determining the applicable limitations period, the Court of Appeal merely decided a
legal question; it did not change any settled rule on which parties could reasonably have relied.
(See Brennan v. Tremco Inc. (2001) 25 Cal.4th 310, 318, 105 Cal.Rptr.2d 790, 20 P.3d 1086.) Its
holding, which we adopt, did not constitute an unfair retroactive change in the law.


*1093  V. DISPOSITION


The Court of Appeal's judgment is affirmed.


WE CONCUR: GEORGE, C.J., BAXTER, WERDEGAR, CHIN, BROWN and MORENO, JJ.


All Citations


35 Cal.4th 1072, 112 P.3d 623, 29 Cal.Rptr.3d 234, 177 L.R.R.M. (BNA) 2602, 05 Cal. Daily Op.
Serv. 4924, 2005 Daily Journal D.A.R. 6736
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United States District Court,
C.D. California.


COAST PLAZA DOCTORS HOSPITAL, a California limited partnership, Plaintiff,
v.


ARKANSAS BLUE CROSS AND BLUE SHIELD, an Arkansas corporation; Blue
Cross Blue Shield Of Georgia, Inc., a Georgia Corporation; Health Care Service
Corporation, d/b/a Blue Cross Blue Shield of Texas and d/b/a Blue Cross Blue


Shield of Illinois, an Illinois Corporation; Community Insurance Company d/b/
a/ Anthem Blue Cross and Blue Shield Fo Ohio, an Ohio Corporation, Defendants.


No. CV 10–06927 DDP (JEMx).
|


Aug. 25, 2011.


Attorneys and Law Firms


Daron L. Tooch, Hooper Lundy & Bookman PC, Los Angeles, CA, Katherine R. Miller, Hooper
Lundy & Bookman, San Francisco, CA, for Plaintiff.


Eileen R. Ridley, Foley & Lardner LLP, San Francisco, CA, Amir Shlesinger, Kenneth N.
Smersfelt, Kurt C. Peterson, Reed Smith LLP, Los Angeles, CA, Edna S. Bailey, Russell H. Birner,
Wilson Elser Moskowitz Edelman & Dicker LLP, Chicago, IL, for Defendants.


ORDER GRANTING PLAINTIFF'S MOTION TO REMAND


DEAN D. PREGERSON, District Judge.


*1  Presently before the court is Plaintiff Coast Plaza Doctors Hospital (Coast Plaza)'s Motion to
Remand to state court. After reviewing the parties' moving papers and hearing oral argument, the
court grants the motion and adopts the following order.


I. Background
Defendants are insurance companies organized in Arkansas, Georgia, Illinois, Texas, and Ohio.
(Complaint ¶¶ 4–7.) Defendants are members of “BlueCard,” a nationwide network of locally
operated Blue Cross Blue Shield companies. (Id. ¶ 14.) Under the “BlueCard” program,
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Defendants' insureds can receive healthcare services in any BlueCard network member's service
area. (Id. ¶ 15.) Medical providers who treat Defendants' insureds submit claims for payment
directly to the local Blue Cross Blue Shield plan. (Id. ¶ 16.) For example, a member of an Arkansas
Blue Cross Blue Shield insurance plan could receive treatment from a medical provider within
Georgia Blue Cross Blue Shields's service area. The Georgia medical provider would then bill
Arkansas Blue Cross Blue Shield. (See, e.g., id. ¶ 25.)


Local BlueCard members, including BlueCard members in California, are responsible for
authorizing and pricing services to BlueCard members' insureds. (Id. ¶¶ 10, 12, 19.) Local
BlueCard entities negotiate prices for services with “in-network” medical providers. (Id. 17.) Out-
of-state BlueCard members enjoy the low “in-network” contract rates negotiated by the local entity.
For example, when an “in-network” Georgia provider treats a member of an Arkansas Blue Cross
Blue Shield plan, the Georgia provider bills Arkansas Blue Cross Blue Shield at the “in-network”
rate negotiated by Georgia Blue Cross Blue Shield.


Many medical providers, however, choose to remain “out-of-network.” (Id. ¶ 18.) “Out-of-
network” providers do not contract with BlueCard entities, and charge BlueCard entities more
than “in-network” providers do. (Id. ¶ 19.) Plaintiff Coast Plaza is an “out-of network” provider.
(Id. ¶ 18.)


Coast Plaza provided medical treatment to Defendants' insureds. (Id. ¶ 1.) The insureds all agreed
to have their insurance companies, Defendants, pay Coast Plaza directly. (Id. ¶ 22). Defendants'
insureds therefore all assigned their BlueCard benefits to Coast Plaza. (Id.) Instead of issuing
payment for medical services to Coast Plaza, however, Defendants issued checks to the BlueCard
insureds who received treatment at Coast Plaza. (Id. at 23.) Coast Plaza is typically unable to
collect those payments from Defendants' insureds. (Id. ¶ 23.)


Coast Plaza filed suit against Defendants in California state court for breach of contract, violations
of various state statutes, services rendered, and declaratory relief. Coast Plaza alleges that
Defendants intentionally paid patients, rather than Coast Plaza, in retaliation for Coast Plaza's
refusal to become an in-network provider. (Id. ¶ 20.) Defendants removed the matter to this court,
and Coast Plaza now moves to remand to state court.


II. Legal Standard
*2  A defendant removing on diversity grounds bears the burden of establishing that the amount
in controversy exceeds $75,000. Guglielmino v. McKee Foods Corp., 506 F.3d 696, 699 (9th
Cir.2007). Remand may also be ordered for lack of subject matter jurisdiction or for “any defect
in removal procedure.” 28 U.S.C. § 1447(c). Generally, there is a strong presumption in favor
of remand. See Sanchez v. Monumental Life Ins. Co., 102 F.3d 398, 403–04 (9th Cir.1996). The
removal statutes are construed restrictively, and doubts about removability are resolved in favor
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of remand. Shamrock Oil & Gas Corp. v. Sheets, 313 U.S. 100, 108–09, 61 S.Ct. 868, 85 L.Ed.
1214 (1941); Gaus v. Miles, Inc., 980 F.2d 564, 566 (9th Cir.1992).


III. Discussion


A. Amount in Controversy
Coast Plaza first argues that there is no diversity jurisdiction because the amount in controversy is
less than $75,000. (Motion at 3.) As an initial matter, the court looks to the amount in controversy
with respect to each defendant. Claims against multiple defendants may only be aggregated to
satisfy the amount in controversy requirement if the defendants are jointly and severally liable.
United States v. S. Pac. Transp. Co., 543 F.2d 676, 683 (9th Cir.1976). That is not the case here.


The complaint does not clearly describe the amount sought from each defendant. The complaint
refers, with respect to each defendant, two different amounts: the amount billed for medical
services and the amount actually paid out to patients. The difference is substantial. For example,
the complaint describes one bill for $11,951.10, of which only $704.81 was paid to the patient.
(Complaint ¶ 25(d).) The complaint does not specify how many claims are at issue, let alone the
total value of those claims.


Nevertheless, Defendants bear the burden of showing, by a preponderance of the evidence, that
the amount in controversy exceeds $75,000. Guglielmino, 506 F.3d at 699. Defendants have failed
to meet this burden. First, the complaint makes numerous references to “payments” and “checks.”
These references suggest that Coast Plaza seeks amounts paid out to patients, rather than the total
amount billed. More tellingly, Coast Plaza has submitted evidence that it indeed seeks only the
amounts actually paid out to Defendants' insureds, and not the total amount billed. 1  (Corrected
Declaration of Katherine R. Miller ¶ 6).


1 The court rejects Defendants' argument that Coast Plaza's refusal to sign a sworn affidavit
that it seeks less than $75,000 proves that the amount in controversy requirement has been
met. (Opp'n at 1 n. 1). Defendants fail to mention that their proposed stipulation included
attorneys fees. (Miller Dec. ¶ 8.) While attorneys fees may be considered when an underlying
statute authorizes such fees, Defendants point to no statutory basis for the grant of attorneys
fees. See Galt v. JSS Scandinavia, 142 F.3d 1150, 1155–56 (9th Cir.1998).


The preponderance of the evidence, therefore, establishes that Coast Plaza seeks less than $75,000
from each defendant. Accordingly, this court does not have diversity jurisdiction.


B. ERISA Preemption
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Defendants also argue that this court has jurisdiction because Coast Plaza's state law claims are
preempted by Section 502(a) of the Employee Retirement Income Security Act (“ERISA”), 29
U.S.C. 1132(a). (Opp. at 7.) A state claim “is completely preempted if (1) an individual, at some
point in time, could have brought the claim under ERISA § 502(a)(1)(B) and (2) where there is
no other independent legal duty that is implicated by a defendant's actions.” Marin Gen. Hosp.
v. Modesto & Empire Traction Co., 581 F.3d 941, 946 (9th Cir.2009) (citing Aetna Health Inc. v.
Davila, 542 U.S. 200, 210, 124 S.Ct. 2488, 159 L.Ed.2d 312 (2004). Section 502(a)(1)(B) allows
participants or beneficiaries to bring an action “to recover benefits due to him under the terms of
his plan, to enforce his rights under the terms of the plan, or to clarify his rights to future benefits
under the terms of the plan.”


*3  It is well established that “ERISA preempts the state law claims of a provider suing as an
assignee of a beneficiary's rights to benefits under an ERISA plan.” Blue Cross of California
v. Anesthesia Care Associates Medical Group, Inc., 187 F.3d 1045, 1051 (9th Cir.1999) (citing
The Meadows v. Employers Health Ins., 47 F.3d 1006, 1008 (9th Cir.1995) (internal quotation
omitted). Here, the parties do not dispute that ERISA plan beneficiaries assigned their rights to
Plaintiff. However, the fact that a medical provider has received an assignment and can potentially
bring an ERISA suit “provides no basis to conclude that the mere fact of assignment converts the
Providers' [non-ERISA] claims into claims to recover benefits under the terms of an ERISA plan.”
Marin Gen. Hosp., 581 F.3d at 949 (internal quotation and alteration omitted). The court's task,
therefore, is to determine whether Plaintiff's complaint implicates “some other legal duty beyond
that imposed by an ERISA plan.” Id.


The Ninth Circuit has held that ERISA does not preempt claims founded upon a contractual
relationship between an insurer and a medical provider. In Blue Cross, “in-network” medical
providers who had entered into agreements directly with the insurer challenged the insurer's
changes to reimbursement rates. Blue Cross, 1087 F.3d at 1049. The insurer argued that ERISA
preempted the providers' claims because the providers' right to payment were dependent on
assignments of ERISA plan beneficiaries. Id. at 1050. The court disagreed, holding that the
providers' claims arose not from the ERISA plan, but from the providers' independent contractual
relationship with the insurer. Id. at 1051. In so holding, the court observed that “the bare fact that
the [ERISA] Plan may be consulted in the course of litigating a state-law claim does not require that
the claim be extinguished by ERISA's enforcement provision.”  Id.; See also Catholic Healthcare
West–Bay Area v. Seafarers Health Benefit Plan, 321 Fed.Appx. 563, 564 (9th Cir.2008) (“[W]here
a third-party medical provider sues an ERISA plan based on contractual obligations arising
directly between the provider and the ERISA plan (or for misrepresentations of coverage made
by the ERISA plan to the provider), no ERISA-governed relationship is implicated and the
claim is not preempted”); Hoag Mem'l Hosp. v. Managed Care Administrators, 820 F.Supp. 1232
(C.D.Cal.1993) (concluding that ERISA did not preempt provider's negligent misrepresentation
claim against an insurer); Doctors Med. Center of Modesto, Inc. v. The Guardian Life Insurance
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Co. of America, 2009 WL 179681 (E.D.Cal.2009) (concluding ERISA did not preempt provider's
intentional interference with contractual relations claim against insurer).


Defendants argue that these ERISA preemption cases do not control here in light of Cleghorn
v. Blue Shield of California, 408 F.3d 1222 (9th Cir.2005). (Opp. at 10). In Cleghorn, the Ninth
Circuit held that a plaintiff's claim for reimbursement for medical care was preempted by ERISA
because “[a]ny duty or liability that Blue Shield had to reimburse him would exist here only
because of Blue Shield's administration of ERISA-regulated benefit plans.” Cleghorn, 408 F.3d
1222, 1226 (internal quotation and alteration omitted). Cleghorn, however, is distinguishable from
the instant case. Critically, Cleghorn involved an individual plaintiff whose claim for medical
benefits under an ERISA plan was denied by the insurer. Cleghorn, 408 F.3d at 1223. The court
found that, despite the plaintiff's artful pleading, the “only factual basis for relief pleaded in [the
individual plaintiff's] complaint is the refusal of Blue Shield to reimburse him for the emergency
medical care he received,” and that such a claim “cannot be regarded as independent of ERISA.”
Id. at 1226.


*4  Here, in contrast, Plaintiff, has implicated an independent legal relationship; namely, an
implied-in-law contract between a medical provider and insurers. Defendants assert that such a
relationship does not constitute a “direct” contractual relationship of the same nature as those
present in “in network” provider agreements or oral contracts of the type at issue in Hoag.
California courts, however, have held that medical providers and insurers are directly linked by
an implied contract. Bell v. Blue Cross of California, 131 Cal.App.4th 211, 218, 31 Cal.Rptr.3d
688 (2005). The Bell court explained that medical providers must render emergency services
without regard to a patient's ability to pay. Bell, 131 Cal.App.4th at 220, 31 Cal.Rptr.3d 688.
Under California Health & Safety Code Sec. 1371.4, an insurer must “reimburse providers for
emergency serves and care provided to its enrollees.” Cal. Health & Safety Sec. 1371.4(b); Bell,
131 Cal.App.4th at 220, 31 Cal.Rptr.3d 688. The court therefore concluded that medical providers
have an “implied-in-law right to recover for the reasonable value of their services.” Bell, 131
Cal.Appp.4th at 221; See also Prospect Med. Group, Inc. v. Northridge Emergency Med. Group,
45 Cal.4th 497, 507–508, 87 Cal.Rptr.3d 299, 198 P.3d 86 (2009) ( [D]octors may directly sue
[insurers] to resolve billing disputes ... ”) (emphasis added). Plaintiff's Second Cause of Action
for Breach of Implied–In–Law contract implicates a legal duty owed by Defendants-insurers that
is independent of any ERISA-governed plan. ERISA does not, therefore, completely preempt
Plaintiff's state law claims.


IV. Conclusion
For the reasons stated above, Plaintiff's motion to remand is GRANTED. Each party shall bear its
own costs. In addition, the Motions to Dismiss (docket numbers 7, 10 and 13) are vacated.
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IT IS SO ORDERED.


All Citations


Not Reported in F.Supp.2d, 2011 WL 3756052


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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173 Cal.App.4th 1179
Court of Appeal, Second District, Division 1, California.


COAST PLAZA DOCTORS HOSPITAL, Plaintiff and Appellant,
v.


BLUE CROSS OF CALIFORNIA et al., Defendants and Respondents.


No. B205892.
|


May 11, 2009.


Synopsis
Background: After allegedly providing emergency care to patient, hospital brought action against
health care service plan and two Independent Practice Associations (IPAs) for recovery of
services rendered, recovery on an open book account, quantum meruit, breach of implied-in-fact
contract, unfair competition, and declaratory relief. The Superior Court, Los Angeles County, No.
BC365740, William F. Fahey, J., sustained demurrer and entered judgment for defendants after
hospital elected not to amend complaint. Hospital appealed.


Holdings: The Court of Appeal, Tucker, J., held that:


[1] emergency services reimbursement requirement was directed toward insurers for purposes of
ERISA preemption saving clause;


[2] reimbursement requirement affected risk pooling for purposes of ERISA preemption saving
clause; and


[3] reimbursement requirement was not preempted as applied to insurance obtained through non-
self-funded employee benefit plan.


Reversed and remanded.


West Headnotes (6)


[1] Insurance Health care benefits
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States Insurance
Statute requiring health care service plans to reimburse health care providers for
emergency services rendered to plan members is “specifically directed toward entities
engaged in insurance,” as required to fall within Employee Retirement Income Security
Act (ERISA) preemption saving clause, since the statute imposes conditions on the right of
insurers to conduct their business in California. Employee Retirement Income Security Act
of 1974, § 514(b)(2)(A), 29 U.S.C.A. § 1144(b)(2)(A); West's Ann.Cal.Health & Safety
Code § 1371.4(b).


3 Cases that cite this headnote


[2] Insurance Health care benefits
States Insurance
Statute requiring health care service plans to reimburse health care providers for
emergency services rendered to plan members “substantially affects the risk pooling
arrangement between the insurer and the insured,” as required to fall within Employee
Retirement Income Security Act (ERISA) preemption saving clause, since the statute
dictates to the insurer the conditions under which the insurer must pay for the risk that the
insured may require emergency services, and it alters the scope of permissible bargains
regarding payment for emergency services. Employee Retirement Income Security Act
of 1974, § 514(b)(2)(A), 29 U.S.C.A. § 1144(b)(2)(A); West's Ann.Cal.Health & Safety
Code § 1371.4(b).


2 Cases that cite this headnote


[3] Insurance Employee Benefits
States Insurance
A statute “substantially affects the risk pooling arrangement between the insurer and the
insured,” as required to fall within Employee Retirement Income Security Act (ERISA)
preemption saving clause, so long as the statute dictates to the insurance company the
conditions under which it must pay for the risk that it has assumed; the statute need not
actually spread risk. Employee Retirement Income Security Act of 1974, § 514(b)(2)(A),
29 U.S.C.A. § 1144(b)(2)(A); West's Ann.Cal.Health & Safety Code § 1371.4(b).


1 Cases that cite this headnote


[4] Insurance Employee Benefits
Labor and Employment Preemption
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States Pensions and benefits
Under the Employee Retirement Income Security Act (ERISA) “deemer clause,” a state
law that regulates self-funded ERISA plans, even if it regulates insurance within the
meaning of the saving clause, is not saved from preemption. Employee Retirement Income
Security Act of 1974, § 514(b)(2)(B), 29 U.S.C.A. § 1144(b)(2)(B).


2 Cases that cite this headnote


[5] Insurance Employee Benefits
Labor and Employment Preemption
States Pensions and benefits
A “self-funded” employee benefit plan, which under the Employee Retirement Income
Security Act (ERISA) “deemer clause” may not be regulated by state law, is a plan that
does not purchase an insurance policy from any insurance company in order to satisfy
its obligations to its participants. Employee Retirement Income Security Act of 1974, §
514(b)(2)(B), 29 U.S.C.A. § 1144(b)(2)(B).


3 Cases that cite this headnote


[6] Insurance Health care benefits
Labor and Employment Preemption
States Pensions and benefits
Statute requiring health care service plans to reimburse health care providers for
emergency services rendered to plan members was not preempted under Employee
Retirement Income Security Act (ERISA) “deemer clause” as applied to a hospital's
reimbursement claim against a health care service plan and two Independent Practice
Associations (IPAs), where the patient's employee benefit plan purchased coverage from
health care service plan; the employee benefit plan was not self-funded. Employee
Retirement Income Security Act of 1974, § 514(b)(2)(A), 29 U.S.C.A. § 1144(b)(2)(A);
West's Ann.Cal.Health & Safety Code § 1371.4(b).


See Cal. Civil Practice (Thomson Reuters/West 2008) Business Litigation, § 60:14;
Cal. Jur. 3d, Unfair Competition, § 8; Croskey et al., Cal. Practice Guide: Insurance
Litigation (The Rutter Group 2008) ¶ 6:967 (CAINSL Ch. 6E-C); Annot., Pre-emption of
state hospital reimbursement laws under Employee Retirement Income Security Act (29
U.S.C.A. § 1144(a), (b)) (1995) 123 A.L.R. Fed. 567.


4 Cases that cite this headnote
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Aileen F. Bruno for Defendant and Respondent Blue Cross of California.


Theodora Oringher Miller & Richman, Kenneth E. Johnson, Los Angeles; Bird Marella and
Thomas R. Freeman, Los Angeles, for Defendants and Respondents Prospect Medical Group, Inc.
and Nuestra Familia Medical Group.


Opinion


TUCKER, J. *


* Judge of the Orange Superior Court assigned by the Chief Justice pursuant to article VI,
section 6 of the California Constitution.


*1182  In California, health care providers are statutorily required to provide emergency care to a
patient without regard to the patient's ability to pay for such care. (Health & Saf.Code, § 1317.) 1  If
a patient who receives emergency care is an enrollee of a health care service plan, section 1371.4,
a provision of the Knox–Keene Health Care Service Plan Act of 1975 (Knox–Keene), requires
the plan to reimburse the provider for the cost of the emergency care, barring certain exceptions
inapplicable here.


1 Statutory references are to the Health and Safety Code unless otherwise specified.


In this case, Coast Plaza Doctors Hospital (Coast Plaza) provided emergency care to Patient X, an
enrollee of a group health plan insured by Blue Cross of California (Blue Cross). When Blue Cross
did not reimburse Coast Plaza for the cost of the emergency care, Coast Plaza sued Blue Cross in
superior court, alleging a number of state law claims derived from section 1371.4. Because Patient
X's group health plan qualified as an employee benefit plan subject to the Employee Retirement
Income Security Act of 1974 (ERISA), the trial court sustained Blue Cross' demurrer **482  on
the ground that Coast Plaza's state law claims were subject to ordinary preemption under ERISA.


We conclude that section 1371.4 is a state law that regulates insurance within the purview of
ERISA's saving clause. Therefore, we reverse the judgment in favor of Blue Cross and remand
for further proceedings.
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*1183  FACTS AND PROCEEDINGS BELOW


A. Alleged Facts
Because Coast Plaza appeals from a judgment of dismissal after the court sustained a demurrer,
we accept as true the allegations of the complaint. (See Blank v. Kirwan (1985) 39 Cal.3d 311,
318, 216 Cal.Rptr. 718, 703 P.2d 58.)


Blue Cross is an insurance company licensed by the Department of Managed Health Care to
operate a health care service plan pursuant to Knox–Keene. Prospect Medical Group (Prospect)
provides medical care to patients, including those patients whom Blue Cross insures. Nuestra
Familia Medical Group (Nuestra) is an affiliate of Prospect. 2


2 As defendants explain, Prospect and Nuestra are Independent Practice Associations (IPAs)
that contract with Blue Cross to provide professional medical care to specified patients,
including Patient X.


Patient X is an insured of Blue Cross. 3  In 2006, Coast Plaza admitted Patient X for a partial
removal of the thyroid gland. Because Coast Plaza was an “out-of-network provider” (i.e., it did
not contract with Blue Cross to provide services to plan participants or beneficiaries), Patient X
made a cash payment to Coast Plaza in advance of the surgery. The surgery proceeded without
any complications and Patient X was transferred to Coast Plaza's post-operative care unit. A few
days after the surgery, Patient X suddenly developed life-threatening acute respiratory distress. An
emergency room physician intubated Patient X, placed her on a ventilator, and transferred her to
Coast Plaza's intensive care unit (ICU) for further treatment.


3 As defendants explain, Blue Cross insures Patient X through a group health plan sponsored
by the employer of Patient X's spouse, thus making Patient X a beneficiary of the plan. Both
parties agree the group health plan in this case is an “employee benefit plan” under ERISA.
(29 U.S.C. §§ 1002(1) & (3).)


After Coast Plaza stabilized Patient X, Patient X informed Coast Plaza that she was insured by
Blue Cross or Prospect, or both entities. Coast Plaza called Nuestra to have Patient X transferred
to an “in-network provider.” Nuestra would not authorize the transfer and refused to be involved
with any decisions regarding Patient X's medical care. Patient X remained in Coast Plaza's ICU
for approximately two months, after which time she was transferred to another medical facility.


*1184  On or about September 25, 2006, Coast Plaza electronically billed Blue Cross for
$582,252.97, the amount of medical charges Coast Plaza claims it incurred providing emergency
care to Patient X. 4  The next day, a representative from Nuestra informed Coast Plaza that Nuestra
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would not pay any portion of the bill. On or about October 2, 2006, Blue Cross followed up with
correspondence stating:


4 Blue Cross contends that Patient's X's condition was not an “emergency medical condition.”
We must accept as true Coast Plaza's allegation that Patient X's condition was an “emergency
medical condition” under the Health and Safety Code. (§ 1317.1, subd. (b).) We express no
opinion, however, about whether Coast Plaza will or will not be able to prove the truth of
this allegation at trial.


**483  “In order to process this claim, we require an authorization from the patient's assigned
medical group ... unless these services were rendered in connection with a medical emergency.
If these services were rendered in connection with a medical emergency, please supply records,
as an emergency condition could not be determined from the information that we have.”
The complaint contains no allegation as to whether Coast Plaza provided Blue Cross with any
records. It simply alleges that Blue Cross and Prospect have refused to pay, and continue to
refuse to pay, any money in connection with the services Coast Plaza provided to Patient X.


B. Coast Plaza's Causes of Action
Coast Plaza sued Blue Cross, Prospect, and Nuestra in Los Angeles Superior Court for (1) recovery
of services rendered, (2) recovery on an open book account, (3) quantum meruit, (4) breach
of implied-in-fact contract, (5) violation of Business and Professions Code section 17200, and
(6) declaratory relief. Coast Plaza cited section 1371.4 in the general allegations portion of its
complaint and relied on that provision, either expressly or by reference, as a basis for each cause of
action. 5  Coast Plaza sought compensatory damages in the amount of $582,252.97, plus statutory
interest, restitution in the same amount, attorney fees and costs, and a declaration that Blue Cross or
Prospect, or both entities were obliged to pay Coast Plaza “all monies owed for services rendered
to Patient X.”


5 On appeal, Coast Plaza also acknowledges that all of its “state law claims are based on the
Knox–Keene Act provision which requires that a ‘health care service plan shall reimburse
providers for emergency services to its enrollees, until the care results in stabilization of the
enrollee, except as provided in subdivision (c).’ Cal. Health and Safety Code § 1371.4(b).”


C. Proceedings in Federal Court
Defendants removed the action to federal district court on the ground that Coast Plaza was seeking
benefits under an employee benefit plan governed by ERISA, and thus the action was completely
preempted by ERISA section *1185  502(a). (29 U.S.C. § 1132(a).) 6  Defendants maintained that
Patient X had assigned her right to benefits under the group health plan to Coast Plaza. Without
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confirming or denying the existence of an assignment, Coast Plaza maintained that it was not
bringing the action as Patient X's assignee.


6 ERISA section 502(a) provides in relevant part: “A civil action may be brought by a
participant or a beneficiary to recover benefits due to him under the terms of his plan, to
enforce his rights under the terms of the plan, or to clarify his rights to future benefits
under the terms of the plan.” Although codified at 29 U.S.C. § 1132(a), we will refer to this
provision as “ERISA section 502(a),” a practice used by a majority of the courts, including
the United States Supreme Court, addressing ERISA preemption.


The district court concluded that ERISA section 502(a) did not completely preempt Coast Plaza's
action because Coast Plaza was neither a participant in nor a beneficiary of Patient X's health plan.
Without complete preemption under ERISA section 502(a), the district court concluded removal
was improper and remanded the action to superior court. In its remand order, the district court left
open the possibility that Blue Cross could raise ordinary preemption under ERISA section 514(a)
(29 U.S.C. § 1144(a)) as a defense to the action in superior court. 7


7 ERISA section 514(a) provides in relevant part: “Except as provided in subsection (b) of this
section, the provisions of this [statute] shall supersede any and all State laws insofar as they
may now or hereafter relate to any employee benefit plan” covered by the statute. (29 U.S.C.
§ 1144(a).) None of the exceptions in subsection (b) is directly at issue in this case. Although
the provision is codified at 29 U.S.C. § 1144(a), we will refer to it as “ERISA section 514(a)”
for the reasons stated in the preceding footnote. The parties refer to preemption under ERISA
section 514(a) as “ordinary preemption,” and we will do the same for consistency. We note
for clarity, however, that some cases refer to preemption under ERISA section 514(a) as
“defensive preemption.”


**484  D. Proceedings in Superior Court After Remand
Defendants demurred to the action in superior court, arguing that Coast Plaza's claims “related
to” ERISA, and thus were subject to ordinary preemption under ERISA section 514(a). The trial
court sustained the demurrer and granted Coast Plaza leave to amend its complaint. Coast Plaza
elected not to amend the complaint and the trial court subsequently entered judgment in favor of
defendants. Coast Plaza timely appealed from the final judgment.


DISCUSSION


I. Standard of Review
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“We review a trial court's ruling on a demurrer independently. [Citation.]” (Liska v. Arns Law
Firm (2004) 117 Cal.App.4th 275, 281, 12 Cal.Rptr.3d 21.) Our task in reviewing a judgment of
dismissal following the sustaining *1186  of a demurrer is to determine whether the complaint
states a cause of action. (Crowley v. Katleman (1994) 8 Cal.4th 666, 672, 34 Cal.Rptr.2d 386, 881
P.2d 1083.)


II. Ordinary Preemption 8


8 Coast Plaza contends that because it does not have standing either as a “participant” or
“beneficiary” under ERISA section 502, its claims under section 1371.4 cannot be preempted
under section 514(a). Because we decide this case on other grounds, we do not reach this
issue.


A. Statutory Framework
Three provisions of ERISA expressly address the issue of ordinary preemption:


1. The preemption clause: “Except as provided in [the saving clause], the provisions of this
subchapter and subchapter III of this chapter shall supersede any and all State laws insofar as they
may now or hereafter relate to any employee benefit plan.” (§ 514(a), as set forth in 29 U.S.C.
§ 1144(a).)


2. The saving clause: “Except as provided in [the deemer clause], nothing in this subchapter shall
be construed to exempt or relieve any person from any law of any State which regulates insurance,
banking, or securities.” (§ 514(b)(2)(A), as set forth in 29 U.S.C. § 1144(b)(2)(A).)


3. The deemer clause: “Neither an employee benefit plan ... nor any trust established under such
a plan, shall be deemed to be an insurance company or other insurer, bank, trust company, or
investment company or to be engaged in the business of insurance or banking for purposes of
any law of any State purporting to regulate insurance companies, insurance contracts, banks, trust
companies, or investment companies.” (§ 514(b)(2)(B), as set forth in 29 U.S.C. § 1144(b)(2)(B).)


For purposes of our analysis, we accept, without deciding, that section 1371.4 relates to employee
benefit plans so as to come under the preemption clause of ERISA section 514(a). (See, e.g.,
Hewlett–Packard v. Barnes (9th Cir.1978) 571 F.2d 502, which adopted in full the district court's
decision in the same case, Hewlett–Packard v. Barnes (N.D.Cal.1977) 425 F.Supp. 1294 (Hewlett–
Packard ).) Hence, we must determine the following: (1) **485  whether section 1371.4 regulates
insurance so as to come under the saving clause of ERISA section 514(b)(2)(A), and (2) if section
1371.4 does regulate insurance, whether it nonetheless is subject to preemption under the deemer
clause of ERISA section 514(b)(2)(B).
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*1187  B. ERISA Section 514(b)(2)(A)—Saving Clause
We turn to whether section 1371.4 regulates insurance so as to fall under the purview of ERISA's
saving clause.


In Kentucky Association of Health Plans, Inc. v. Miller (2003) 538 U.S. 329, 123 S.Ct. 1471, 155
L.Ed.2d 468 (Miller ), the Supreme Court established a two-part test to determine whether a state
law regulates insurance within the purview of ERISA section 514(b): “First, the state law must be
specifically directed toward entities engaged in insurance. [Citations.] Second ... the state law must
substantially affect the risk pooling arrangement between the insurer and the insured.” (Miller,
supra, 538 U.S. at p. 342, 123 S.Ct. 1471.) 9


9 Blue Cross attempts to circumvent the two-part test announced in Miller altogether, arguing
that under Aetna Health Inc. v. Davila (2004) 542 U.S. 200, 217–218, 124 S.Ct. 2488, 159
L.Ed.2d 312 (Davila ) “even a state law that can arguably be characterized as ‘regulating
insurance’ will be preempted if it provides a separate vehicle to assert a claim for benefits
outside of, or in addition to, ERISA's remedial scheme.” But Davila is inapposite because
in that case, the Supreme Court was addressing preemption under ERISA section 502(a),
which is not at issue in this case.


Under the first prong of the Miller test, a state law “must be ‘specifically directed toward’
the insurance industry in order to fall under ERISA's saving clause.” (538 U.S. at p. 334, 123
S.Ct. 1471.) In Miller, the Court considered Kentucky's “Any Willing Provider” statute, which
prohibited health insurers from discriminating against providers that were willing to meet the terms
and conditions for participation established by the health insurers. (Id. at p. 332, 123 S.Ct. 1471.)
The insurers argued the statute was not “specifically directed” at the insurance industry because it
did not regulate the relationship between insurers and insureds. The Court rejected this argument,
reasoning that the statute regulated insurance because it “impos[ed] conditions on the right to
engage in the business of insurance” within Kentucky. (Id. at p. 338, 123 S.Ct. 1471.)


[1]  Likewise, section 1371.4 regulates insurance because it imposes conditions on the right of
insurers, like Blue Cross, to conduct their business in California. The language of the provision
is mandatory and insurers that elect not to comply may not engage in the business of insurance
within California. (Accord Bell v. Blue Cross of California (2005) 131 Cal.App.4th 211, 215, 31
Cal.Rptr.3d 688 [“The Knox–Keene Act is a comprehensive system of licensing and regulation
under the jurisdiction of the Department of Managed Health Care” and section 1371.4 “compels
[insurers] to reimburse emergency health care providers for emergency services to the plans'
enrollees”].) Thus, we conclude section 1371.4 is specifically directed toward the insurance
industry. 10
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10 Defendants do not contend otherwise in their respondents' brief.


[2]  [3]  *1188  Under the second prong of the Miller test, a statute substantially affects the risk
pooling arrangement between the insurer and the insured by “expanding the number of providers
from whom an insured may receive services” and “alter[ing] the scope of permissible bargains
between insurer [ ] and insured[ ].” ( **486  538 U.S. at p. 338, 123 S.Ct. 1471.) A statute need not
“actually spread risk” in order to affect the pooling arrangement between the insurer and insured.
(Id. at p. 339, fn. 3, 123 S.Ct. 1471.) So long as the statute “dictates to the insurance company the
conditions under which it must pay for the risk that it has assumed,” the second prong is satisfied.
(Ibid.)


Defendants argue that “[o]n its face, Section 1371.4 does not address risk pooling arrangements
between insurer and insured.” We disagree for a number of reasons.


First, section 1371.4 requires the insurer to pay for emergency services rendered to the insured
until the insured is stabilized. This is tantamount to dictating to the insurer the conditions under
which the insurer must pay for the risk it has assumed, namely the risk that the insured may require
emergency services. (Miller, supra, 538 U.S. at p. 339, fn. 3, 123 S.Ct. 1471.)


Second, section 1371.4 expands the number of providers from whom an insured may receive
services. Under the statute, “a health care service plan shall not require a provider to obtain
authorization prior to the provision of emergency services and care necessary to stabilize the
enrollee's medical condition.” (§ 1371.4, subd. (b).) Absent section 1371.4, an insured requiring
emergency care bears the risk of receiving delayed care, or no care at all, if an emergency care
provider must obtain authorization from the insurer before treatment. By prohibiting an insurer
from requiring authorization before a provider renders emergency care, section 1371.4 expands the
insured's access to hospitals “by removing [an] obstacle to treatment.” (Louisiana Health Service &
Indem. Co. v. Rapides Healthcare System (5th Cir.2006) 461 F.3d 529, 545 [state law that removes
an obstacle to treatment substantially affects risk pooling agreement between insurer and insured].)


Third, section 1371.4 alters the scope of permissible bargains between the insurer and insured by
telling them what bargains are acceptable and what bargains are unacceptable. (Miller, supra, 538
U.S. at p. 338, 123 S.Ct. 1471; Benefit Recovery Inc. v. Donelon (5th Cir.2008) 521 F.3d 326,
331 [state law that tells parties what bargains are acceptable in an insurance contract substantially
affects risk pooling arrangement].) Section 1371.4 tells the insurer and insured that they *1189
cannot enter into a bargain whereby the insurer only pays for emergency services rendered by
providers inside the insured's network.


Based on the foregoing, we conclude that section 1371.4 meets Miller's two-part test for regulating
insurance and, therefore, falls within the scope of ERISA's saving clause.
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C. ERISA Section 514(b)(2)(B)—Deemer Clause
We next turn to whether the “deemer clause” applies. If it applies in this case, then section 1371.4
is preempted. If it does not, then section 1371.4 is saved from preemption.


[4]  [5]  Under the “deemer clause,” a state law that regulates “self-funded” ERISA plans, even
if it regulates insurance within the meaning of the saving clause, is not “saved” from preemption.
(FMC Corp. v. Holliday (1990) 498 U.S. 52, 61, 111 S.Ct. 403, 112 L.Ed.2d 356 (FMC ).) A
“self-funded” employee benefit plan “does not purchase an insurance policy from any insurance
company in order to satisfy its obligations to its participants.” (Id. at p. 54, 111 S.Ct. 403.)


[6]  Here, we are not dealing with a self-funded plan. A representative of Blue Cross averred in
a declaration that “Blue Cross and [employer] are parties to a group healthcare plan, Group Plan
No. [ ], **487  established or maintained by [employer] for the purpose of providing medical,
surgical and hospital care benefits to participants in this Group Plan.” Thus, the “deemer clause”
does not apply in this case because Patient X's group health plan purchased insurance from Blue
Cross, an insurer, in order to satisfy its obligations to its participants, including Patient X. Because
the “deemer clause” does not apply, the “saving clause” saves section 1371.4 from preemption. 11


11 Because the present case does not involve self-funded plans, we note that it appears to differ
in that respect from the plans at issue in Hewlett–Packard. (425 F.Supp. at p. 1295.) To
the extent that the Hewlett–Packard court concluded that the deemer clause applied without
considering whether the plans were self-funded, we note that neither the district court nor
the Ninth Circuit had the benefit of the Supreme Court's decision in FMC which clearly laid
out the distinction between self-funded plans and non self-funded plans as it related to the
deemer clause. We, however, do have the benefit of the Supreme Court's analysis in FMC
and are bound by it.


For the foregoing reasons, we conclude that section 1371.4 is not subject to ordinary preemption
under ERISA because it falls under the purview of ERISA's saving clause. Thus, the trial court
committed reversible error by sustaining Blue Cross' demurrer to Coast Plaza's complaint.


*1190  DISPOSITION


The judgment is reversed and remanded for further proceedings consistent with this decision. 12


Coast Plaza shall recover its costs on appeal.
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12 We also grant both parties' requests for judicial notice but note that the documents submitted
by them have no bearing on our analysis in this case.


We concur: MALLANO, P.J., and ROTHSCHILD, J.


All Citations


173 Cal.App.4th 1179, 93 Cal.Rptr.3d 479, 46 Employee Benefits Cas. 2658, 09 Cal. Daily Op.
Serv. 5739, 2009 Daily Journal D.A.R. 6744
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44 Cal.App.5th 144
Court of Appeal, Second District, Division 1, California.


DIGNITY HEALTH et al., Plaintiffs and Appellants,
v.


LOCAL INITIATIVE HEALTH CARE AUTHORITY OF
LOS ANGELES COUNTY, Defendant and Respondent.


B288886
|


Filed 1/9/2020


Synopsis
Background: Hospital operator brought action against managed care health plan providing
Medicaid coverage for breach of implied contract, claims under poststabilization and emergency
care payment statutes, and declaration that health plan had a duty to pay hospital operator's full
billed rates for out-of-network poststabilization services. The Superior Court, Los Angeles County,
No. BC583522, Michael Johnson, J., granted summary judgment in favor of health plan. Hospital
operator appealed.


[Holding:] The Court of Appeal, Bendix, J., held that out-of-network poststabilization services
were not “managed care inpatient days” exempt from fee-for-service reimbursement rates.


Affirmed.


Procedural Posture(s): On Appeal; Motion for Summary Judgment.


West Headnotes (8)


[1] Statutes Departing from or varying language of statute
Statutes Plain, literal, or clear meaning;  ambiguity
If the language of a statute is clear, a court should not change it to accomplish a purpose
that does not appear on the face of the statute or from its legislative history.
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[2] Statutes In general;  factors considered
Statutes Plain, literal, or clear meaning;  ambiguity
If the language of a statute allows for more than one reasonable interpretation and therefore
is ambiguous, a court turns to secondary rules of construction, including the legislative
history and the wider historical circumstances of a statute's enactment.


1 Cases that cite this headnote


[3] Administrative Law and Procedure Construction
The rules of statutory interpretation are equally applicable to administrative regulations.


[4] Health Rates in general
Under state law, out-of-network poststabilization services provided to Medi-Cal managed
care patients are subject to state-set, fee-for-service rates. Cal. Welf. & Inst. Code §
14105.28.


[5] Health Rates in general
Out-of-network inpatient poststabilization services provided to patients enrolled in
Medicaid managed care health plan were not “managed care inpatient days” within
meaning of statute exempting managed care inpatient days from state-set, fee-for-service
reimbursement rates; Legislature amended rate previously applying to out-of-network
inpatient poststabilization services to become ineffective on same date it implemented
fee-for-service rates, indicating fee-for-service rate would supplant previous rate for
such services, and legislature's express intent was to use fee-for-service methodology to
improve administrative efficiency and consistency of payments, not to allow hospitals to
charge whatever rates they chose for out-of-network services. Cal. Welf. & Inst. Code §
14105.28.


[6] Statutes Language
In interpreting state law, courts begin as they must with the language of a statute.


[7] Courts Previous Decisions as Controlling or as Precedents
Cases are not authority for issues not raised or decided.
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[8] Amicus Curiae Powers, functions, and proceedings
An amicus curiae ordinarily must limit its argument to the issues raised by the parties on
appeal, and a reviewing court need not address additional arguments raised by an amicus
curiae.


Witkin Library Reference: 7 Witkin, Summary of Cal. Law (11th ed. 2017)
Constitutional Law, § 130 [Rules for Interpretation of Statutes; In General.]
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Opinion


BENDIX, J.


* Judge of the Los Angeles Superior Court, assigned by the Chief Justice pursuant to article
VI, section 6 of the California Constitution.


**424  *149  Plaintiffs and appellants Dignity Health and Northridge Hospital Medical Center
(Northridge Hospital; collectively, plaintiffs) appeal from a grant of summary judgment in favor
of defendant and respondent Local Initiative Health Care Authority of Los Angeles County doing
business as L.A. Care Health Plan (defendant). Defendant is a managed care health plan that
provides health care coverage to low-income individuals under Medi-Cal, the state's Medicaid
program. Northridge Hospital, which Dignity Health operates, is not within defendant's network
of contracted providers. The question presented in this case is what amount defendant must
compensate plaintiffs for poststabilization services—medically necessary inpatient care following
stabilization of an emergency—that defendant expressly or implicitly authorized Northridge
Hospital to provide to patients enrolled with defendant.


Defendant contends, and the trial court found, state and federal law mandate that out-of-network
poststabilization services under Medi-Cal be paid at state-set rates known as “All Patient Refined
Diagnosis Related Group” or “APR-DRG” rates. Plaintiffs disagree, arguing that Welfare and
Institutions Code 1  section 14105.28, subdivision (b)(1)(B) specifically exempts “managed care
inpatient days” from services subject to the APR–DRG rates, and that Northridge Hospital's
inpatient treatment of defendant's managed care enrollees constituted “managed care inpatient
days.” Plaintiffs further contend that federal law is silent as to any payment rate for out-of-network
poststabilization services under Medicaid. Plaintiffs thus claim they are entitled to their full billed
rates.


1 Undesignated statutory citations are to the Welfare and Institutions Code.


We conclude that the legislative history of section 14105.28, along with the statement of legislative
intent within the statute itself, indicate that the *150  Legislature intended the APR–DRG rates to
apply to out-of-network inpatient poststabilization services under Medi-Cal. Consistent with the
Legislature's intent, we thus interpret the phrase “managed care inpatient days” to refer to services
provided pursuant to a managed care contract, that is, in-network services. Accordingly, we affirm
the judgment. We do not decide whether federal law compels the same result.
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PROCEDURAL BACKGROUND


Defendant is a publicly funded Medi-Cal managed care health plan established by the County of
Los Angeles. For the time period at issue in this case, defendant did not have a written contract with
plaintiff Northridge Hospital for the provision of inpatient services; thus, Northridge Hospital was
“out-of-network,” i.e., not part of defendant's network of health care providers. Plaintiff Dignity
Health operates Northridge Hospital.


Plaintiffs filed an action against defendant alleging that defendant had expressly or implicitly
authorized Northridge Hospital to provide inpatient poststabilization services to Medi–Cal
beneficiaries enrolled **425  with defendant. 2  Plaintiffs alleged defendant therefore was
financially responsible for those services. Plaintiffs alleged defendant had not paid Northridge
Hospital's full billed charges, however, instead paying the lower APR-DRG rates set by the state.


2 We summarize the allegations from plaintiffs’ second amended complaint, the operative
pleading for purposes of this appeal.


Based on defendant's alleged failure to pay the full billed charges, plaintiffs asserted causes of
action for breach of implied contract, violation of Health and Safety Code section 1262.8, and
declaratory relief. Plaintiffs also asserted a cause of action under Health and Safety Code section
1371.4, alleging defendant had failed to pay state-mandated rates for outpatient and emergency
services provided by Northridge Hospital to patients enrolled with defendant.


Following discovery, plaintiffs moved for summary adjudication on their causes of action for
breach of implied contract, violation of Health and Safety Code section 1262.8, and declaratory
relief, seeking a ruling that defendant had a “duty” to pay plaintiffs’ full billed rates for
poststabilization services rather than the APR-DRG rates. Plaintiffs argued that section 14105.28
expressly excluded “managed care inpatient days” from the APR–DRG rates, and that Northridge
Hospital's poststabilization care of defendant's managed care enrollees fell within that exclusion.
Plaintiffs concluded that absent application of the APR-DRG rates, defendant had to pay them
their full billed charges for these poststabilization services.


*151  Defendant countered with its own motion for summary judgment. Defendant argued that
federal law mandates that out-of-network hospitals accept state-set rates for poststabilization
services under Medicaid, which in California are the APR-DRG rates. Defendant further argued
that the State Department of Health Care Services (DHCS), the state agency overseeing Medi-Cal,
has interpreted section 14105.28 to apply the APR-DRG rates to out-of-network poststabilization
services provided to managed care patients, and that the legislative history of the APR-DRG
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methodology supports DHCS's interpretation. Defendant also contended that Health and Safety
Code sections 1262.8 and 1371.4 do not create private rights of action.


The trial court granted defendant's motion and denied plaintiffs’ motion. The trial court concluded
that the interplay of three federal regulations—42 C.F.R. part 422.113, 42 C.F.R. part 422.214, and
42 C.F.R. part 438.114—mandates that Medicaid managed care plans pay state-set rates, such as
the APR-DRG rates, for out-of-network poststabilization services.


The trial court rejected plaintiffs’ interpretation that the exclusion for “managed care inpatient
days” in section 14105.28 applies to out-of-network services. The trial court found that DHCS's
contrary interpretation that “managed care inpatient days” excludes only in-network services from
the APR-DRG rates was “entitled to considerable weight.” The trial court also found DHCS's
interpretation “makes sense” because in-network services already were subject to contracted terms
and thus there was no need to regulate them through the APR-DRG rates.


The trial court further agreed with defendant that Health and Safety Code sections 1262.8 and
1371.4 do not create private rights of action. 3


3 In this appeal, plaintiffs do not challenge the trial court's conclusion that there are no private
rights of action under Health and Safety Code sections 1262.8 and 1371.4, other than to say
in their reply brief that the trial court should reconsider that conclusion on remand should we
hold the APR-DRG rates do not apply to out-of-network poststabilization services. In light
of our ruling, we need not address this argument further.


**426  The trial court entered judgment in favor of defendant. Plaintiffs timely appealed.


OVERVIEW OF MEDI-CAL


1. Medi-Cal
“Medi-Cal is California's program under the joint federal-state program known as
Medicaid.” (Marquez v. State Dept. of Health Care Services (2015) 240 Cal.App.4th 87, 93, 192
Cal.Rptr.3d 391 (Marquez)).


*152  “Medicaid provides federal financial assistance to participating states to support the
provision of health care services to certain categories of low-income individuals and families,
including the aged, blind, and disabled, as well as pregnant women and others.” (Marquez, supra,
240 Cal.App.4th at p. 93, 192 Cal.Rptr.3d 391.) State participation in Medicaid is voluntary, but if a
state chooses to participate, it must comply with federal requirements and administer its Medicaid
program through a plan approved by the federal Centers for Medicare and Medicaid Services



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS1262.8&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS1262.8&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS1371.4&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=42CFRS422.113&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=42CFRS422.214&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=42CFRS438.114&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS14105.28&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS1262.8&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS1371.4&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS1262.8&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS1371.4&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037067935&pubNum=0004041&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=RP&fi=co_pp_sp_4041_93&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_93

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037067935&pubNum=0004041&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=RP&fi=co_pp_sp_4041_93&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_93

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037067935&pubNum=0004041&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037067935&pubNum=0004041&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=RP&fi=co_pp_sp_4041_93&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_93

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037067935&pubNum=0004041&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=RP&fi=co_pp_sp_4041_93&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_93





Dignity Health v. Local Initiative Health Care Authority of..., 44 Cal.App.5th 144...
257 Cal.Rptr.3d 422, Med & Med GD (CCH) P 306,688, 20 Cal. Daily Op. Serv. 223...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 7


(CMS). (Olszewski v. Scripps Health (2003) 30 Cal.4th 798, 809, 135 Cal.Rptr.2d 1, 69 P.3d 927
(Olszewski); Marquez, at pp. 93–94, 192 Cal.Rptr.3d 391.) DHCS is the state agency in charge of
the Medi-Cal program. (Marquez, at p. 94, 192 Cal.Rptr.3d 391.)


“The Medi-Cal program does not directly provide services; instead, it reimburses
participating health care plans and providers for covered services provided to Medi-Cal
beneficiaries.” (Marquez, supra, 240 Cal.App.4th at p. 94, 192 Cal.Rptr.3d 391.) The Medi-Cal
program provides reimbursement using two systems: fee-for-service and managed care. (Ibid.,
citing § 14016.5, subd. (b).)


Medi-Cal beneficiaries in the fee-for-service system may obtain services “from any provider that
participates in Medi-Cal, is willing to treat the beneficiary, and is willing to accept reimbursement
from DHCS at a set amount for the services provided.” (Marquez, supra, 240 Cal.App.4th at p.
94, 192 Cal.Rptr.3d 391.) Under this system, the state reimburses health care providers directly
for each covered service. (Ibid.)


In the managed care system, “DHCS contracts with health maintenance organizations (HMOs) and
other managed care plans [such as defendant] to provide health coverage to Medi-Cal beneficiaries,
and the plans are paid a predetermined amount for each beneficiary per month, whether or not the
beneficiary actually receives services. (§§ 14204, 14301, subd. (a); see Cal. Code Regs., tit. 22, §
53800 et seq.) The beneficiary then obtains medical services from a provider within the managed
care plan's network.” (Marquez, supra, 240 Cal.App.4th at p. 94, 192 Cal.Rptr.3d 391.)


2. Emergency and poststabilization services under Medi-Cal
Under federal and state law, a hospital with an emergency department must treat a patient with
an emergency medical condition regardless of the patient's insurance status or ability to pay. (42
U.S.C. § 1395dd(b), (h); Health & Saf. Code, § 1371; Children's Hospital Central California v.
Blue Cross of California (2014) 226 Cal.App.4th 1260, 1266, 172 Cal.Rptr.3d 861 (Children's
Hospital).) If the patient is enrolled in a managed care plan, whether through the Medi-Cal program
or otherwise, state law requires the plan to **427  reimburse the hospital for the emergency
services even if the hospital is not within the *153  plan's network of providers. (Health &
Saf. Code, § 1371.4, subd. (b); Children's Hospital, at p. 1266, 172 Cal.Rptr.3d 861.) Federal
law similarly requires Medicaid managed care plans to compensate out-of-network hospitals for
emergency services provided to beneficiaries enrolled in the plans. (42 U.S.C. § 1396u–2(b)(2)
(A)(i).) 4


4 We address the reimbursement rates required under state and federal law for these emergency
services in our Discussion part, post.
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Once the emergency condition is stabilized, any resulting medically necessary care provided
thereafter is referred to as poststabilization care. (Health & Saf. Code, § 1262.8, subd. (l)(3).)
Unlike emergency services, under state law a managed care plan is not automatically required to
reimburse an out-of-network hospital for poststabilization services, and may instead require the
out-of-network hospital to obtain the plan's prior authorization. (Health & Saf. Code, § 1371.4,
subd. (c); Children's Hospital, supra, 226 Cal.App.4th at p. 1266, 172 Cal.Rptr.3d 861.) If a
managed care plan requires authorization but the out-of-network hospital fails to request it, the
managed care plan has no obligation to reimburse the out-of-network hospital for providing
poststabilization services to the managed care plan's enrollee. (See Health & Saf. Code, § 1262.8,
subd. (f)(7).)


Should an out-of-network hospital request the authorization, however, the plan must within
30 minutes either authorize the poststabilization care or inform the out-of-network hospital
that the plan will transfer the patient to another hospital. (Health & Saf. Code, § 1262.8,
subd. (d)(1).) If the plan fails to notify the out-of-network hospital of its decision within 30
minutes, “the poststabilization care shall be deemed authorized,” and the hospital is entitled to
reimbursement from the plan. (Id., subd. (d)(2).) Federal regulations establish similar requirements
specific to Medicaid, providing that Medicaid managed care plans are financially responsible for
poststabilization services they expressly have authorized, or have implicitly authorized by failing
to respond to the hospital's authorization request within one hour. 5  (42 C.F.R. §§ 422.113(c)(2)
(i), (iii), 438.114(e).)


5 For purposes of this appeal we need not reconcile any differences between state and federal
law regarding the circumstances under which a managed care plan is financially responsible
for poststabilization services. What matters for our purposes is that under both regimes, a
managed care plan is financially responsible for poststabilization care the plan either has
expressly authorized or has implicitly authorized by not responding to the hospital's request
for authorization within a set period of time.


3. APR-DRG rates
In 2010, the Legislature enacted section 14105.28, which states, “It is the intent of the Legislature
to design a new Medi-Cal inpatient hospital reimbursement methodology based on diagnosis-
related groups ....” ( *154  § 14105.28, subd. (a).) Subdivision (b)(1)(A)(i) directs DHCS
to “develop and implement” the new payment methodology, “subject to federal approval.”
Subdivision (b)(1)(B) states that “[t]he diagnosis-related group-based payments shall apply to all
claims, except claims for psychiatric inpatient days, rehabilitation inpatient days, managed care
inpatient days, and swing bed stays for long-term care services, provided, however, that psychiatric
and rehabilitation inpatient days shall be excluded regardless of whether the stay was in a distinct-
part unit. The department may exclude or include other claims and services as may be determined
during the **428  development of the payment methodology.” (Italics added.)
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STANDARD OF REVIEW


The sole issue presented in this appeal is whether the trial court erred in concluding that the APR-
DRG rates apply to out-of-network inpatient poststabilization services under Medi–Cal. This is a
question of statutory and regulatory interpretation subject to our independent review. (Hubbard v.
California Coastal Com. (2019) 38 Cal.App.5th 119, 135, 250 Cal.Rptr.3d 397 (Hubbard).)


[1]  [2]  [3] In interpreting a statute, “[t]he fundamental rule is to ascertain the Legislature's
intent in order to give effect to the purpose of the law.” (Hubbard, supra, 38 Cal.App.5th at p.
135, 250 Cal.Rptr.3d 397.) “We first examine the words of the statute and try to give effect to
the usual, ordinary import of the language while not rendering any language surplusage. These
words must be construed in context and in light of the statute's obvious nature and purpose,
and must be given a reasonable and commonsense interpretation that is consistent with the
Legislature's apparent purpose and intention.” (Ibid.) “If the statutory language is clear, we should
not change it to accomplish a purpose that does not appear on the face of the statute or from
its legislative history.” (Id. at p. 136, 250 Cal.Rptr.3d 397.) If, however, the language allows for
more than one reasonable interpretation and therefore is ambiguous, “we turn to secondary rules
of construction,” including “the legislative history ... and the wider historical circumstances of a
statute's enactment.” (Ibid.) These rules of interpretation “are equally applicable to administrative
regulations.” (Id. at p. 135, 250 Cal.Rptr.3d 397.)


DISCUSSION


Plaintiffs claim that the poststabilization services they provided to defendant's enrollees constituted
“ ‘managed care inpatient days,’ ” one of the categories of care exempt from the APR-DRG
methodology under section 14105.28, subdivision (b)(1)(B). Plaintiffs contend defendant therefore
underpaid them for those services by compensating them under the APR-DRG methodology.
Plaintiffs reason they are entitled to their full billed rates for poststabilization services.


*155  Defendant's primary argument to the contrary, which the trial court accepted, is that federal
law mandates that Medicaid managed care plans pay for out-of-network poststabilization services
at the same rate the state would pay for those services—that is, the fee-for-service rates. Defendant
argues that state law is consistent with federal law, but to the extent it is not, federal law preempts
it. Defendant also contends DHCS has interpreted section 14105.28 to apply the APR-DRG rates
to out-of-network poststabilization services, and DHCS's interpretation is entitled to deference.
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Plaintiffs counter that federal law does not mandate a specific rate for out-of-network
poststabilization services under Medicaid, and that DHCS's interpretation of section 14105.28 has
changed over time and is not entitled to deference.


[4] As we explain below, federal law played a role in the Legislature's development of state law
in this area, and thus provides context to the legislative history of section 14105.28. That history,
along with the text of section 14105.28 itself, compel the conclusion that, under state law, out-
of-network poststabilization services provided to Medi-Cal managed care patients are subject to
the APR–DRG rates. Accordingly, the trial court properly **429  granted summary judgment
in defendant's favor. Given our holding, we need not decide whether federal law independently
compels the same result, nor do we reach the question of whether DHCS's interpretation of section
14105.28 is entitled to deference.


We begin with a discussion of federal law.


I. Federal Law Governing Poststabilization Services Under Medicaid


A. Federal Medicaid statutes
Medicaid is governed by title XIX of the Social Security Act, codified at 42 U.S.C. § 1396 et seq.
(See Olszewski, supra, 30 Cal.4th at p. 809, 135 Cal.Rptr.2d 1, 69 P.3d 927.) As we have discussed,
title XIX requires Medicaid managed care plans to pay for emergency services provided to their
enrollees by out-of-network hospitals. (42 U.S.C. § 1396u–2(b)(2)(A)(i).)


In 2006, Congress amended title XIX to specify the payment amounts to which out-of-network
providers were entitled for emergency services, stating in relevant part, “Any provider of
emergency services that does not have in effect a contract with a Medicaid managed care entity
that establishes payment amounts for services furnished to a beneficiary enrolled in the entity's
Medicaid managed care plan must accept as payment in full no more than the amounts (less
any payments for indirect costs of medical education *156  and direct costs of graduate medical
education) that it could collect if the beneficiary received medical assistance under this subchapter
other than through enrollment in such an entity.” (42 U.S.C. § 1396u–2(b)(2)(D); Pub.L. No.
109–171, § 6085 (Feb. 8, 2006), 120 Stat. 121.) In other words, out-of-network providers are
compensated for the emergency care of managed care patients at the same rate the providers would
receive under a fee-for-service system.


As for poststabilization services, title XIX is silent except to state that Medicaid managed care
organizations must “comply with guidelines established under section 1395w-22(d)(2) of this title
(respecting coordination of post-stabilization care) in the same manner as such guidelines apply to
Medicare+Choice plans offered under part C of subchapter XVIII.” (42 U.S.C. § 1396u-2(b)(2)(A)
(ii).) Title 42 United States Code section 1395w-22(d)(2), in turn, requires Medicare+Choice plans
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to comply with administrative guidelines “relating to promoting efficient and timely coordination
of appropriate maintenance and post-stabilization care of an enrollee after the enrollee has been
determined to be stable.” In short, title XIX itself does not specify either when a Medicaid managed
care plan must pay for out-of-network poststabilization services or what rate the plan must pay.


B. Federal Medicaid regulations
CMS has promulgated one regulation pertaining to Medicaid poststabilization services, 42
C.F.R. part 438.114(e), which states, “Poststabilization care services are covered and paid for in
accordance with provisions set forth at [42 C.F.R.] § 422.113(c) of this chapter. In applying those
provisions, reference to ‘MA organization’ and ‘financially responsible’ must be read as reference
to the entities responsible for Medicaid payment, as specified in paragraph (b) of this section, and
payment rules governed by Title XIX of the Act and the States.” 6


6 We quote the current version of 42 C.F.R. part 438.114(e), which CMS promulgated in 2016.
(81 Fed.Reg. 27877 (May 6, 2016).) Among other things, the 2016 version added the phrase
“and payment rules governed by Title XIX of the Act and the States.” (Ibid.) Because we do
not resolve this appeal under federal law, we need not address the significance, if any, of the
differences between the current version of the regulation and the previous version.


**430  The second sentence of 42 C.F.R. part 438.114(e) addresses the fact that the cross-
referenced regulation, 42 C.F.R. part 422.113, is a Medicare regulation, 7  and thus some
substitution of terms is necessary to render it applicable in the *157  Medicaid context. Thus, for
purposes of applying 42 C.F.R. part 422.113(c) to Medicaid, 42 C.F.R. part 438.114(e) instructs us
to read “MA organization” (that is, Medicare Advantage 8  organization, see 42 C.F.R. § 422.1(a)(1)
(v)) as referring to the “entit[y] responsible for Medicaid payment,” such as a Medicaid managed
care organization. (See 42 C.F.R. § 438.114(b)(1) [listing Medicaid managed care organizations
(MCOs, see 42 C.F.R. § 438.2) among the “entities ... responsible for coverage and payment of
emergency services and poststabilization care services”].)


7 “Medicare is a federally funded medical insurance program for the elderly and
disabled.” (Fischer v. U.S. (2000) 529 U.S. 667, 671, 120 S.Ct. 1780, 146 L.Ed.2d 707.)


8 “[T]he Medicare Advantage program allows eligible Medicare beneficiaries the right
to obtain the statutorily mandated benefits, as well as a variety of additional benefits,
through privately run health plans.” (Roberts v. United Healthcare Services, Inc. (2016) 2
Cal.App.5th 132, 137–138, 206 Cal.Rptr.3d 158.)


42 C.F.R. part 422.113(c) defines under what circumstances a Medicare Advantage organization
is financially responsible for poststabilization services, whether provided “within or outside”
the Medicare Advantage organization's network. (42 C.F.R. § 422.113(c)(2).) Among other
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circumstances, the Medicare Advantage organization “[i]s financially responsible (consistent with
[42 C.F.R.] § 422.214) for post-stabilization care services obtained within or outside the MA
organization” if those services are “pre-approved by a plan provider” or if “[t]he MA organization
does not respond to a request for pre-approval within 1 hour.” (42 C.F.R. § 422.113(c)(2)(i), (iii)
(A).) 9  Per the substitution guidelines of 42 C.F.R. part 438.114(e), the above rules apply equally
to Medicaid managed care organizations.


9 The requirement that a Medicare Advantage organization's financial responsibility be
“consistent with [42 C.F.R.] § 422.214” appears only in 42 C.F.R. part 422.113(c)(2)(i),
pertaining to financial responsibility for pre-approved poststabilization care. In contrast, 42
C.F.R. part 422.113(c)(2)(ii) and (iii), which under certain circumstances impose financial
responsibility for poststabilization care that is not pre-approved (such as when the Medicare
Advantage organization fails to respond to a request for pre-approval within one hour), do not
cross-reference 42 C.F.R. part 422.214. We assume for purposes of this appeal, however, that
a Medicare Advantage organization's financial responsibility under 42 C.F.R. part 422.113(c)
(2)(ii) and (iii) also must be consistent with 42 C.F.R. part 422.214.


Although 42 C.F.R. part 422.113 defines when a Medicare Advantage organization is financially
responsible for poststabilization services, it does not address the amounts the Medicare Advantage
organization must pay for those services. However, it cross-references another Medicare
regulation, 42 C.F.R. part 422.214, which does.


*158  42 C.F.R. part 422.214(b) states, in relevant part, that “[a]ny provider of services ... that does
not have in effect a contract establishing payment amounts for services furnished to a beneficiary
enrolled in an MA coordinated care plan, an MSA plan, or an MA private fee-for-service plan
must accept, as payment in full, the amounts ... that it could collect if the beneficiary were **431
enrolled in original Medicare.” 10  “Original Medicare” is defined elsewhere as “health insurance
available under Medicare Part A and Part B through the traditional fee-for service payment
system.” (42 C.F.R. § 422.2.)


10 42 C.F.R. part 422.214(b) applies to “section 1861(u) providers of service,” which includes
hospitals. (See section 1861(u) of the Social Security Act, codified at 42 U.S.C. § 1395x(u).)


The parties disagree as to the interpretation of these federal regulations. Defendant argues that
because 42 C.F.R. part 438.114(e) expressly incorporates 42 C.F.R. part 422.113(c), which in
turn cross-references 42 C.F.R. part 422.214, then by extension the Medicare payment rules in 42
C.F.R. part 422.214 apply in the Medicaid context as well. Accordingly, defendant contends, out-
of-network poststabilization services to Medicaid managed care patients are paid at the Medicaid
fee-for-service rate, which defendant asserts is the Medicaid equivalent of “original Medicare.”
The trial court agreed with this argument, concluding that “these federal regulations state that
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where post-stabilization services are provided by a non-contract/out-of-network provider ..., the
services are to be compensated at the state's Medicaid rates ....”


Plaintiffs contend that 42 C.F.R. part 438.114(e)’s incorporation of one Medicare regulation, 42
C.F.R. part 422.113(c), provides no basis to incorporate an additional Medicare regulation, 42
C.F.R. part 422.214, particularly when 42 C.F.R. part 422.214 refers to payment under “original
Medicare” and thus has no application in the Medicaid context without implicitly rewriting the
regulation. 11  Plaintiffs instead direct us to 42 C.F.R. part 438.114(e)’s reference to “payment rules
governed by Title XIX of the Act and the States.” Plaintiffs argue that because title XIX is silent
as to payment rates for out-of-network poststabilization services, *159  42 C.F.R. part 438.114(e)
necessarily leaves it to the states to determine the rates at which those services should be paid.
~(AOB 48-49)~


11 Comments by CMS in the Federal Register indicate that some construed 42 C.F.R. part
438.114(e) as literally requiring payment for out-of-network poststabilization services under
Medicaid at Medicare rates. CMS clarified this was not the case, stating that 42 C.F.R.
part 438.114(e) was “only intended to require coverage of post-stabilization care services in
accordance with the provisions at [42 C.F.R.] § 422.113(c) of this chapter but not to mandate
a payment rate using Medicare standards.” (81 Fed.Reg. 27749 (May 6, 2016).)


[5] We need not resolve the parties’ arguments under federal law, because we conclude below
that state law requires that poststabilization care by out-of-network providers under Medi-Cal be
reimbursed at the APR–DRG rates. We turn now to that discussion.


II. Out-of-network Poststabilization Care Does Not Constitute “Managed Care Inpatient
Days”


A. The term “managed care inpatient days” is ambiguous
[6] In interpreting state law, we begin as we must with the language of the statute. (Hubbard, supra,
38 Cal.App.5th at p. 135, 250 Cal.Rptr.3d 397.) “Managed care inpatient days” is not defined in
section 14105.28 or elsewhere in the Welfare and Institutions Code.


Plaintiffs claim the term is unambiguous on its face. They note that Medi-Cal is subject to two
payment systems, fee-for-service and managed care. Plaintiffs argue that in specifically exempting
“managed care inpatient days” from the APR-DRG methodology, the Legislature thus indicated
**432  that the APR-DRG methodology was limited to fee-for-service inpatient days. In other
words, plaintiffs’ position is that if a managed care plan is financially responsible for inpatient
services, whether in-network or out-of-network, those services constitute “managed care inpatient
days” exempt from the APR–DRG rates.
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The trial court interpreted the term “managed care inpatient days” differently, concluding it
referred to care pursuant to a contract between a managed care plan and an in-network provider.
The trial court said, “[W]here services are contracted for, there is no need to apply the APR-
DRG rates, and it is logical for § 14105.28(b)(1)(B) to exclude contract/in-network providers from
the payment scheme.” DHCS in its amicus curiae brief similarly argues that “ ‘[m]anaged care
inpatient days’ refers to services provided by hospitals that are part of a managed care plan, i.e.
in-network hospitals.”


Plaintiffs’ interpretation and the trial court's and DHCS's alternative construction of the term
“managed care inpatient days” are reasonable under the term's plain language, and we do not agree
with plaintiffs that the term is unambiguous. (See Hubbard, supra, 38 Cal.App.5th at p. 136, 250
Cal.Rptr.3d 397 [statute susceptible to “more than one reasonable interpretation ... is ambiguous”].)
As set forth below, when the term is read in the context of the legislative history of *160
section 14105.28 and the previous statute regulating payments for out-of-network poststabilization
services, as well as the statement of legislative intent in section 14105.28 itself, we conclude the
trial court's and DHCS's interpretation is the correct one. 12


12 The parties argue extensively as to whether we should defer to DHCS's interpretation as the
agency in charge of Medi–Cal. To be clear, we reach our holding through our own analysis
of the statutory language and legislative history and need not decide whether DHCS's
interpretation is entitled to deference.


B. Legislative history
[7] As best as we can determine, prior to September 2008, California law did not set rates for
out-of-network poststabilization care provided to Medi-Cal managed care patients. According to
the one case we have found on the subject, payment for these services instead was determined
under principles of quantum meruit. (Children's Hospital, supra, 226 Cal.App.4th at p. 1274,
172 Cal.Rptr.3d 861.) Children's Hospital concerned out–of-network poststabilization services
provided between July 31, 2007 and June 1, 2008. (Id. at p. 1266, 172 Cal.Rptr.3d 861.) The court
held that the hospital was entitled to “ ‘the reasonable and customary value’ ” of its poststabilization
services pursuant to California Code of Regulations, title 28, section 1300.71, subdivision (a)(3)
(B), a claims settlement regulation applying to medical services provided to enrollees in managed
care plans in general, both Medi-Cal and otherwise. 13  (Children's Hospital, at p. 1271, 172
Cal.Rptr.3d 861.) The court further held that the “reasonable and customary value” standard
“embodies the concept of quantum meruit,” and that the agency adopting the regulation, the
Department of **433  Managed Health Care, intended that “value disputes be resolved by the
courts.” (Id. at pp. 1273–1274, 172 Cal.Rptr.3d 861.)
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13 Children's Hospital acknowledged that federal law required the managed care plan to pay
for out-of-network emergency services at the Medi–Cal fee-for-service rate (Children's
Hospital, supra, 226 Cal.App.4th at p. 1266, 172 Cal.Rptr.3d 861), but did not cite 42
C.F.R. part 438.114(e) or address whether federal law governed payment amounts for
out-of-network poststabilization services. “[C]ases are not authority for issues not raised
or decided.” (Mintz v. Blue Cross of California (2009) 172 Cal.App.4th 1594, 1607, 92
Cal.Rptr.3d 422.) We therefore draw no inference from Children's Hospital’s silence as to
the applicability of federal law.


This changed in 2008, when the Legislature enacted Welfare and Institutions Code former section
14091.3, effective September 30 of that year. (Stats. 2008, ch. 758, § 42.) Former section 14091.3,
subdivision (c) defined the payment amounts a Medi-Cal managed care plan must pay for certain
out-of-network services, including emergency and poststabilization services. 14  The Legislature
enacted the statute in part to comply with Congress's *161  amendment to the Social Security Act
limiting payment of Medicaid out-of-network emergency services to the fee-for-service rate. (See
Assem. Conc. Sen. Amends. to Assem. Bill No. 1183 (2007–2008 Reg. Sess.), as amended Sept.
15, 2008, p. 2 [“This provision is intended to comply with federal law limits on emergency care
charges to Medicaid managed care plans”].)


14 Former section 14091.3, subdivision (c), stated, “Any hospital that does not have in effect
a contract with a Medi–Cal managed care health plan ... that establishes payment amounts
for services furnished to a beneficiary enrolled in that plan shall accept as payment in full,
from all these plans, the following amounts ....”


Former section 14091.3 required plans to pay for out-of-network emergency inpatient services
at an average per diem contract rate pursuant to former section 14166.245, with certain
adjustments. (Former § 14091.3, subd. (c)(2).) The statute required plans to pay for out-of-network
poststabilization services “consistent with” 42 C.F.R. part 438.114(e), the federal Medicaid
regulation governing poststabilization care. 15  (Former § 14091.3, subd. (c)(3).)


15 Former section 14091.3, subdivision (c)(3) read in full, “For poststabilization services
following an emergency admission, payment amounts shall be consistent with subdivision
(e) of Section 438.114 of Title 42 of the Code of Federal Regulations. This paragraph
shall only be implemented to the extent that contract amendment language providing for
these payments is approved by CMS. For purposes of this paragraph, this payment amount
shall apply to all hospitals, including hospitals that contract with the department under the
Medi–Cal Selective Provider Contracting Program pursuant to Article 2.6 (commencing with
Section 14081).”


In explaining this latter provision governing poststabilization care, an Assembly Budget
Committee analysis issued shortly before the statute's enactment stated that payment for out-of-
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network poststabilization services was “subject to the equivalent of the payment that a provider
would receive for the same service provided to a fee-for-service Medi-Cal enrollee.” (Assem.
Conc. Sen. Amends. to Assem. Bill No. 1183 (2007–2008 Reg. Sess.), as amended Sept. 15,
2008, p. 2.) Thus, our Legislature interpreted federal law as defendant does, equating payment
“consistent with” 42 C.F.R. part 438.114(e) with payment at the fee-for-service rate. Accordingly,
from 2008 to 2012, DHCS annually issued “All Plan Letters” setting specific payment amounts for
out-of-network poststabilization services based on fee-for-service rates calculated under former
section 14166.245. 16  (See Cal. Dept. of Health Care Services, MMCD All Plan Letters 08–010,
Nov. 10, 2008; 09–013, June 29, 2009; 10–008, July 6, 2010; 11–017, July 18, 2011; 12–004, July
13, 2012.) 17


16 Although the rates for emergency and poststabilization services were calculated according to
former section 14166.245, they were not identical because the rates for emergency services
did not take into account specified exemptions that applied to poststabilization services.
(DHCS, MMCD All Plan Letter 08-010, Nov. 10, 2008).)


17 We take judicial notice of the All Plan Letters cited herein. (Evid. Code, § 452.)


**434  Former section 14091.3 also contained a sunset provision repealing itself as of January 1,
2011 unless a statute enacted before the sunset date deleted *162  or extended that date. (Former
§ 14091.3, subd. (f).) The Legislature extended the sunset date in 2010 and 2011. (Stats. 2010, ch.
717, § 147; Stats. 2011, ch. 3, § 92.)


The Legislature last amended former section 14091.3 in 2012, in anticipation of the
implementation of the APR-DRG rates pursuant to section 14105.28. (Stats. 2012, ch. 23, § 81.)
The Legislature added subdivision (c)(2) to former section 14091.3 stating that “[t]he rates ... for
emergency inpatient services and poststabilization services [listed in former section 14091.3] shall
remain in effect only until [DHCS] implements the payment methodology based on diagnosis-
related groups pursuant to Section 14105.28.” A new subdivision (c)(3) further stated that, “[u]pon
implementation of” the APR-DRG methodology, “any [out-of-network] hospital ... shall accept
as payment in full for inpatient hospital services, including both emergency inpatient services
and poststabilization services related to an emergency medical condition, the payment amount
established pursuant to the methodology developed under Section 14105.28.”


The Legislature also amended former section 14091.3's sunset provision, now labeled subdivision
(g), to state that section 14091.3 “shall become inoperative on July 1, 2013, and, as of January
1, 2014, is repealed,” absent enactment of a statute deleting or extending those dates. Although
neither the amended former section 14091.3 nor its legislative history indicates why those specific
sunset dates were chosen, the parties do not dispute that DHCS implemented the APR-DRG
methodology “on or about July 1, 2013.” (Cal. Dept. of Health Care Services, MMCD All Plan
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Letter 13-004, Feb. 12, 2013.) The Legislature took no further action regarding former section
14091.3, which under its own terms became inoperative on July 1, 2013, and repealed on January
1, 2014.


C. Analysis
The 2012 amendments to former section 14091.3 make clear the Legislature's intent to apply
the APR-DRG rates to out-of-network inpatient poststabilization services in place of the rates
implemented under former section 14091.3. The Legislature expressly so stated, and amended
former section 14091.3 to become inoperative on the same date DHCS implemented the APR-DRG
rates. We must interpret section 14105.28 “consistent with the Legislature's apparent purpose and
intention.” (Hubbard, supra, 38 Cal.App.5th at p. 135, 250 Cal.Rptr.3d 397.) Thus, we conclude,
as did the trial court, that section 14105.28’s exclusion of “managed care inpatient days” from the
APR-DRG rates excludes inpatient poststabilization care provided under a managed care contract,
i.e., in-network care. In sum, out-of-network inpatient poststabilization care is subject to the APR–
DRG rates.


*163  Plaintiffs urge us to draw a different conclusion from the legislative history. They argue
that the Legislature, by enacting former section 14091.3, demonstrated that the Legislature knew
how expressly to specify payment rates for out-of-network services if the Legislature so chose,
yet that express language is absent from section 14105.28. Plaintiffs quote other sections of the
Welfare and Institutions, Health and Safety, and Insurance Codes expressly distinguishing between
in-network and out-of-network services as well. Plaintiffs also contend that by permitting former
section 14091.3 to sunset, the Legislature chose to abandon the express scheme outlined in that
statute, and that we should not read into section 14105.28 **435  the express language from the
now-repealed section 14091.3.


We do not deny that resolving the question presented in this appeal would be more straightforward
had the Legislature not allowed section 14091.3 to sunset or had it stated specifically in section
14105.28 or elsewhere whether the APR-DRG rates applied to out-of-network managed care
inpatient poststabilization services. To accept plaintiffs’ interpretation of the legislative history,
however, would require us to conclude that the Legislature, having set specific payment rates
for out-of-network poststabilization services beginning in 2008, and having stated its intention
to continue setting those rates under the new APR–DRG methodology, suddenly reversed course
completely, not through any affirmative act but merely by allowing former section 14091.3 to
sunset on its own terms.


Such a conclusion is unreasonable, particularly in light of the fact that the amended sunset date for
former section 14091.3 coincided with the implementation of the APR-DRG rates. The reasonable
conclusion is that the sunset provision worked as intended, repealing former section 14091.3 when
implementation of the APR-DRG rates rendered the statute no longer necessary.
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Our interpretation is consistent with the statement of legislative intent in section 14105.28 itself.
Subdivision (a) lists 10 goals the Legislature hoped to “more effectively ensure[ ]” through the
APR-DRG methodology, including “[i]mprovement of fairness so that different hospitals receive
similar payment for similar care and payments to hospitals are adjusted for significant cost
factors that are outside the hospital's control”; “[e]ncouragement of administrative efficiency and
minimizing administrative burdens on hospitals and the Medi-Cal program”; and “[s]implification
of the process for determining and making payments to the hospitals.” (§ 14105.28, subd. (a)(4),
(5), (7).) These goals could not be achieved if, as plaintiffs argue, section 14105.28 does not apply
the APR-DRG rates to out-of-network poststabilization services and hospitals may instead charge
whatever rates they choose.


*164  We reject plaintiffs’ contention that our interpretation “ ‘read[s] into [section 14105.28]
language it does not contain or elements that do not appear on its face.’ ” Specifically, plaintiffs
claim that to interpret section 14105.28 as we have requires inserting the term “ ‘in-network’ ”
before the term “ ‘managed care inpatient days.’ ” As we have discussed, the term “managed
care inpatient days” can be interpreted to refer to inpatient care provided pursuant to a managed
care contract, which necessarily would exclude out-of-network care. Our interpretation requires
no addition or omission of terms or manipulation of the language beyond its reasonable meaning.
Further, our interpretation is consistent with the legislative history and intent of section 14105.28,
while plaintiffs’ interpretation is not. 18


18 Plaintiffs observe that DHCS has taken the position that elective inpatient services provided
by out-of-network hospitals, unlike emergency and poststabilization inpatient services, are
not subject to the APR-DRG rates. DHCS confirms this position in its amicus curiae
brief. Plaintiffs argue DHCS's position regarding elective services is inconsistent with its
interpretation of “ ‘managed care inpatient days’ ” as referring only to in-network services.
Plaintiffs argue that if “ ‘managed care inpatient days’ ” refers only to in-network services,
then all out-of-network services must be subject to the APR-DRG rates, including out-of-
network elective services.
Our holding does not depend on deference to DHCS's interpretation of section 14105.28, and
the only question before us is whether out-of-network inpatient poststabilization treatment
under Medi-Cal is subject to the APR-DRG rates. We need not decide whether DHCS's
interpretation is internally consistent, or what reimbursement amounts would be required
under Medi–Cal for other categories of medical services delivered by out-of-network
providers.


**436  Plaintiffs argue that our interpretation of “ ‘managed care inpatient days’ ” to refer
only to care provided according to a managed care contract renders that exclusion surplusage,
because the contract clauses of the federal and state Constitutions already shield in-network rates
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from legislative interference. (See U.S. Const., art. I, § 10, cl. 1 [“No State shall ... pass any ...
Law impairing the Obligation of Contracts ....”]; Cal. Const., art. I, § 9 [“law impairing the
obligation of contract may not be passed”]). Plaintiffs’ argument in fact supports our interpretation:
Assuming arguendo that laws regulating contracted rates would violate constitutional protections
for contractual obligations, the Legislature logically would exempt contracted rates from section
14105.28 expressly to maintain the statute's constitutionality.


Plaintiffs argue that if out-of-network poststabilization services are subject to the APR-DRG
rates, then a managed care plan would never exercise its option under Health and Safety Code
section 1262.8 to transfer the patient to an in-network hospital rather than authorize the out-of-
network hospital to provide the care. Plaintiffs argue this would render that statutory provision
superfluous, which could not have been the Legislature's intent. Plaintiffs’ argument assumes that
the APR–DRG rates are less than what the plan would *165  pay to an in-network hospital for
poststabilization care, and therefore a plan would have no reason to transfer the patient to an in-
network provider and incur greater costs.


We reject this argument for three independent reasons. First, we question the assumption that
if the APR-DRG rates apply there would be no purpose to an out-of-network hospital seeking
authorization from a managed care plan. It is conceivable a plan might have a contracted rate with
an in-network hospital below the APR–DRG rates for particular services, or that there might be
other reasons besides cost for the plan to transfer the patient.


Second, former section 14091.3, which mandated that out-of-network poststabilization care be
paid at the Medi-Cal fee-for-service rates, was enacted during the same legislative session as the
current version of Health and Safety Code section 1262.8, and the two statutes coexisted for years.
(See Stats. 2008, ch. 603, § 2 p. 4306; Stats. 2008, ch. 758, § 42 p. 5450.) Assuming arguendo
that applying those state-set rates rendered meaningless the choice under Health and Safety Code
section 1262.8 to transfer the patient, the Legislature approved of such an outcome.


Finally, plaintiffs’ argument does not recognize that Health and Safety Code section 1262.8 is
not specific to Medi-Cal, but applies to all “health care service plans” licensed under specified
provisions of the Health and Safety Code. (Health & Saf. Code, §§ 1262.8, subd. (m)(1), 1345,
subd. (f).) Thus, the statute remains vital independent of any interpretation of section 14105.28.


Plaintiffs argue that if managed care plans are never obliged to pay more than the APR-DRG
rates for out-of-network poststabilization care, they will have no financial incentive to contract
with out-of-network hospitals, and instead “can simply compel those out-of-network hospitals to
accept rates to which they never agreed.” Plaintiffs contend this would thwart federal and state law
requiring managed care **437  plans to “maintain an adequate network of contracted/in-network
hospitals.”
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Defendant counters that plaintiffs’ interpretation of section 14105.28 would allow out-of-network
hospitals “to collect exorbitant and arbitrary amounts” for poststabilization services, thus “placing
a potentially crippling burden on the Medi-Cal program.” Amici curiae join in the policy debate
as well.


Whatever the merits of these arguments, policy considerations are for the Legislature to address.
We cannot override the Legislature's intent, embodied in the language and legislative history of
section 14105.28 and former section 14091.3, to apply the APR-DRG rates to out-of-network
poststabilization services.


*166  [8] A group of hospitals 19  filed an amicus brief in support of plaintiffs arguing inter alia that
a federal regulation, 42 C.F.R. part 438.6(c), prohibits states from directing a managed care plan's
expenditures, and therefore the Legislature and DHCS could not mandate that out-of-network
poststabilization services be paid at the APR-DRG rates or any other rate. Plaintiffs do not argue
this point on appeal. “An amicus curiae ordinarily must limit its argument to the issues raised
by the parties on appeal, and a reviewing court need not address additional arguments raised by
an amicus curiae.” (Bullock v. Philip Morris USA, Inc. (2011) 198 Cal.App.4th 543, 572, 131
Cal.Rptr.3d 382.) We therefore decline to address the applicability of 42 C.F.R. part 438.6(c) to
this case. (Bullock, at p. 572, 131 Cal.Rptr.3d 382.)


19 The hospitals are Miller Children's & Women's Hospital of Long Beach, Pomona Valley
Hospital Medical Center, Valley Children's Hospital, NorthBay Medical Center, Long Beach
Medical Center, Lucille Salter Packard Children's Hospital at Stanford, Stanford Health Care,
Orange Coast Medical Center, El Camino Hospital, and Saddleback Medical Center.


DISPOSITION


The judgment is affirmed. Defendant is awarded its costs on appeal.


Rothschild, P. J., and Weingart, J., *


All Citations


44 Cal.App.5th 144, 257 Cal.Rptr.3d 422, Med & Med GD (CCH) P 306,688, 20 Cal. Daily Op.
Serv. 223, 2020 Daily Journal D.A.R. 137
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22 Cal.4th 490, 993 P.2d 983, 93 Cal.Rptr.2d 327, 00 Cal.
Daily Op. Serv. 1897, 2000 Daily Journal D.A.R. 2611


Supreme Court of California


PAUL HAGGIS, Plaintiff and Appellant,
v.


CITY OF LOS ANGELES, Defendant and Respondent.


No. S074364.
Mar. 9, 2000.


SUMMARY


A property owner sued a city alleging four causes of action for breach of mandatory duties (Gov.
Code, § 815.6) arising out of the city's failure to follow certain directives in its own municipal
code regarding development by a previous owner of property in landslide zones. Plaintiff sought
to impose liability on the city for damages he suffered after purchasing a developed piece of
property on unstable land without notice of its condition. The trial court sustained the city's
demurrer without leave to amend and dismissed the action. (Superior Court of Los Angeles County,
No. SC034791, David B. Finkel, Judge. *  ) The Court of Appeal, Second Dist., Div. Three, No.
B108947, affirmed.


* Judge of the former Municipal Court for the Santa Monica Judicial District, assigned by the
Chief Justice pursuant to article VI, section 6 of the California Constitution.


The Supreme Court affirmed the judgment of the Court of Appeal. The court held that that all of
plaintiff's causes of action either failed to allege a mandatory duty that could serve as a predicate
for liability under Gov. Code, § 815.6, or were barred by the inspection immunity of Gov. Code,
§ 818.6. The court held that one ordinance requiring the city to record a certificate of substandard
condition with the county recorder at the time the city determined the property was unstable
and so notified the owner, imposed a mandatory duty. In this regard, the court held that the
application of Gov. Code, § 815.6, when predicated on a local ordinance, does not require the
plaintiff to demonstrate that the ordinance expressly manifests the enacting body's intent to create
a private right of action for those situated similarly to the plaintiff. However, the court further
held that this action was barred by Gov. Code, § 818.6, under which a public entity is not liable
for injury caused by its failure to make an inspection or an inadequate or negligent inspection,
of any property to determine whether it complies with or violates any enactment or contains or
constitutes a hazard to health or safety. Construing this immunity broadly to include the entire
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process of inspection and reporting, Gov. Code, § 818.6, immunized the city from liability for
*491  failing, after an inspection, to take the additional step of recording with the county recorder
the information so discovered. Also, the recordation provision was designed not for the benefit of
prospective purchasers, but as leverage to encourage the owner to undertake stabilization work.
The court further held that the other ordinances relied on by plaintiff did not create mandatory
duties. (Opinion by Werdegar, J., with George, C. J., Kennard, Baxter, Chin, and Brown, JJ.,
concurring. Concurring and dissenting opinion by Mosk, J. (see p. 509).)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Appellate Review § 128--Scope--Demurrers.
On appeal from dismissal following a sustained demurrer, courts take as true all wellpleaded
factual allegations of the complaint.


(2a, 2b)
Government Tort Liability § 3.2--Grounds for Relief--Mandatory Duty.
The application of Gov. Code, § 815.6 (liability of public entity based on failure to discharge
mandatory duty imposed by enactment), requires that the enactment establish obligatory, rather
than merely discretionary or permissive, directives to the public entity. The enactment must
require, rather than merely authorize or permit, that a particular action be taken or not taken. It is
not enough, moreover, that the public entity or officer is under an obligation to perform a function
if the function itself involves the exercise of discretion. It also requires that the mandatory duty be
designed to protect against the particular kind of injury the plaintiff suffered. The plaintiff must
show the injury is one of the consequences the enacting body sought to prevent through imposing
the alleged mandatory duty. The inquiry in this regard goes to the legislative purpose of imposing
the duty. That the enactment confers some benefit on the class to which the plaintiff belongs is
not enough; if the benefit is incidental to the enactment's protective purpose, the enactment cannot
serve as a predicate for liability under § 815.6.


(3)
Statutes § 3--Performance of Public Duty--Mandatory or Directory and Permissive.
Whether a particular statute is intended to impose a mandatory duty, rather than a mere obligation
to perform a discretionary function, is a question of statutory interpretation for the courts. The
enactment's language is a most important guide in determining legislative intent, but there are
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instances in which other factors *492  will indicate that apparent obligatory language was not
intended to foreclose a governmental entity's or officer's exercise of discretion.


(4)
Government Tort Liability § 3.2--Grounds for Relief--Mandatory Duty-- Local Ordinance.
The application of Gov. Code, § 815.6 (liability of public entity based on failure to discharge
mandatory duty imposed by enactment), when predicated on a local ordinance, does not require
a plaintiff to demonstrate that the ordinance itself expressly manifests the enacting body's intent
to create a private right of action for those situated similarly to the plaintiff. It is § 815.6, not the
predicate enactment, that creates the private right of action. If the predicate enactment is of a type
that supplies the elements of liability under § 815.6-if it places the public entity under an obligatory
duty to act or refrain from acting, with the purpose of preventing the specific type of injury that
occurred-then liability lies against the agency under § 815.6, regardless of whether private recovery
liability would have been permitted, in the absence of § 815.6, under the predicate enactment
alone. (Disapproving Zolin v. Superior Court (1993) 19 Cal.App.4th 1157 [23 Cal.Rptr.2d 871]
and State of California v. Superior Court (1992) 8 Cal.App.4th 954 [10 Cal.Rptr.2d 527] to the
extent they are contrary.)


[See 5 Witkin, Summary of Cal. Law (9th ed. 1988) Torts, § 159.]


(5)
Government Tort Liability § 3.2--Grounds for Relief--Mandatory Duty-- Local Ordinance
Concerning Unstable Property--Imposition of Duty.
Under Gov. Code, § 815.6 (liability of public entity based on failure to discharge mandatory
duty imposed by enactment), an ordinance requiring a city to record a certificate of substandard
condition with the county recorder when the city determined the property was unstable, imposed
a mandatory duty on the city. Although the determinations whether a property was unstable,
and what conditions were required to be remedied, rested with the judgment and discretion of
the superintendent of building or his or her staff, once these determinations had been made
the ordinance did not contemplate any further discretionary decision as to whether to record
the certificate of substandard condition. Rather, the ordinance commanded that a certificate be
recorded when the owner was given notice of the substandard condition.


(6)
Government Tort Liability § 3.2--Grounds for Relief--Mandatory Duty-- Local Ordinance
Concerning Unstable Property.
*493  Gov. Code, § 815.6 (liability of public entity based on failure to discharge mandatory duty
imposed by enactment), did not support a cause of action against a city by a buyer who purchased
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unstable property as to which no certificate of substandard condition had been recorded after the
previous owner had been notified of the condition, notwithstanding an ordinance requiring the
city to record such a certificate. The recordation provision was designed not for the benefit of
prospective purchasers, but to encourage the owner to undertake necessary stabilization work. The
ordinance's purpose was to protect the general public as a whole against the effects of improper
construction, rather than to protect against economic losses by purchasers or lenders.


(7)
Government Tort Liability § 2.2--Governmental Immunity--Mandatory Duty--Local Ordinance
Concerning Unstable Property--Inspection Immunity.
A property owner's action under Gov. Code, § 815.6 (liability of public entity based on failure
to discharge mandatory duty imposed by enactment), arising from a city's failure to record a
certificate of substandard condition with the county recorder at the time the city determined the
property was unstable, was barred by Gov. Code, § 818.6, under which a public entity is not liable
for injury caused by its failure to inspect or an inadequate or negligent inspection, of any property
to determine whether it complies with or violates any enactment or contains or constitutes a hazard
to health or safety. Construing the immunity of Gov. Code, § 818.6, broadly to include the entire
process of inspection and reporting, Gov. Code, § 818.6, immunized the city from liability for
failing, after an inspection, to take the additional step of recording with the county recorder the
information so discovered, notwithstanding an ordinance requiring the city to record the certificate.
Immunity provisions of the Tort Claims Act prevail over liability provisions (Gov. Code, § 815,
subd. (b)).


(8)
Government Tort Liability § 3.2--Grounds for Relief--Mandatory Duty-- Local Ordinance
Concerning Unstable Property--City's Discretion.
Gov. Code, § 815.6 (liability of public entity based on failure to discharge mandatory duty imposed
by enactment), did not support a cause of action against a city by a buyer who purchased unstable
property as to which the city did not comply with an ordinance requiring the city, before issuing
building permits in known landslide areas, to require that the property owner record with the
county recorder an affidavit stating that the owner was aware the property was *494  in an area
subject to sliding or unstable soil. Even if the ordinance were interpreted as providing that a permit
was required only upon receipt of a recorded affidavit, the ordinance, read as a whole, provided
the city with such significant discretion in whether to issue or withhold permits as to make §
815.6 inapplicable. Despite its use of the word “shall,” the ordinance manifested no clear intent to
mandate that the city, without the exercise of discretion or judgment, deny a permit if no affidavit
had been recorded.


(9)
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Government Tort Liability § 3.2--Grounds for Relief--Mandatory Duty-- Local Ordinance
Concerning Unstable Property.
Gov. Code, § 815.6 (liability of public entity based on failure to discharge mandatory duty imposed
by enactment), did not support a cause of action by a buyer who purchased unstable property as
to which a city breached its mandatory duty not to issue grading or building permits for property
in an active landslide area unless the applicant demonstrated that the proposed construction
would stabilize the entire slide mass. The ordinance could not reasonably be read as requiring an
objectively satisfactory showing of slide stabilization. The only reasonable interpretation of the
ordinance was that the applicant was required to demonstrate slope stabilization to the satisfaction
of the city's staff. So understood, the ordinance explicitly called upon the judgment, expertise and
discretion of the city's staff to evaluate the applicant's showing. Such an enactment does not create
a mandatory duty within the meaning of § 815.6.


(10)
Government Tort Liability § 3.2--Grounds for Relief--Mandatory Duty-- Local Ordinance
Concerning Unstable Property--Failure to Stop Construction.
Gov. Code, § 815.6 (liability of public entity based on failure to discharge mandatory duty imposed
by enactment), did not support a cause of action by a buyer who purchased unstable property as
to which a city was alleged to have breached its mandatory duty by failing to stop construction of
a swimming pool by the previous owner, despite the city's knowing that an adequate investigation
of subsurface conditions had not been done and knowing that no owner's affidavit of awareness of
slide conditions had been recorded. No intent to create a mandatory duty of enforcement could be
discerned from the ordinance. The title of the ordinance suggested that its purpose was to describe
and authorize use of a particular enforcement tool, stopping construction, rather than to mandate
that all building laws be enforced by use of this tool at all times. Although the ordinance provided
that a written stop-work notice “shall” issue to interrupt illegal construction, it left to the building
department staff, at *495  least initially, the decision whether a particular project violates any
law enforced by the department. Moreover, neither of the two enactments plaintiff alleged the
swimming pool construction violated, created a mandatory duty of enforcement.


COUNSEL
Hart, King & Coldren, William R. Hart, Richard P. Gerber; Berger & Norton and Pamela S.
Schmidt for Plaintiff and Appellant.
James K. Hahn, City Attorney, Patricia V. Tubert and William L. Waterhouse, Assistant City
Attorneys, for Defendant and Respondent.
Meyers, Nave, Riback, Silver & Wilson and Clifford F. Campbell for 136 California Cities and the
California State Association of Counties as Amici Curiae on behalf of Defendant and Respondent.
Bill Lockyer, Attorney General, Pamela Smith-Steward, Chief Assistant Attorney General,
Margaret A. Rodda, Assistant Attorney General, Darryl L. Doke and Gordon B. Burns, Deputy
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Attorneys General, for the State of California as Amicus Curiae on behalf of Defendant and
Respondent.


WERDEGAR, J.


Paul Haggis sued the City of Los Angeles (the City) on four causes of action for breach of
mandatory duties (Gov. Code, § 815.6) arising out of the City's failure to follow certain directives
in its own municipal code regarding development of property in landslide zones. He seeks to
impose liability on the City for damages he suffered after purchasing a developed piece of property
on unstable land. The superior court sustained the City's demurrer without leave to amend and
dismissed the action; the Court of Appeal affirmed. Because we conclude that all of plaintiff's
causes of action either fail to allege a mandatory duty that may serve as a predicate for liability
under Government Code section 815.6, or are barred by the inspection immunity of Government
Code section 818.6, we will affirm the judgment of the Court of Appeal.


Factual and Procedural Background
(1) On appeal from dismissal following a sustained demurrer, we take as true all well-pleaded
factual allegations of the complaint. ( *496  White v. Davis (1975) 13 Cal.3d 757, 765 [120
Cal.Rptr. 94, 533 P.2d 222].) In his first amended complaint, plaintiff made the following
allegations (with further allegations specifically relating to each of plaintiff's four causes of action
to be detailed later in this opinion):


Plaintiff has owned the subject property, located on a coastal bluff in Pacific Palisades, since
September 1991. He lived on the property from that time until early 1994, when the City
demolished his house and other improvements because of severe landslides following the
Northridge earthquake.


In 1959, a City-sponsored study of landslides in Pacific Palisades showed the coastal bluff was
vulnerable to further slides. In 1966, a large slide destabilized the subject property. In November
1966, pursuant to Los Angeles Municipal Code (Municipal Code) section 91.0308(d), the City
issued a notice to comply to the then owner of the property, directing the owner to vacate the
property and perform stabilization work by December 9, 1966. Although section 91.0308(d) also
mandated that the City record, with the county recorder, a certificate of substandard condition, the
City failed to do so.


In March 1970, the City determined a hazardous slide condition existed on the property and issued
the owner a notice to abate, but again failed to record a certificate of substandard condition as
required by Municipal Code section 91.0308(d), although the City knew the owner had not yet
complied with the 1966 notice.
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In October 1970, the property's owner applied to the City for permits to demolish portions of
the existing residence on the property and rebuild it farther from the landslide-damaged bluff.
In October and November 1970, the City approved the project and issued the requested permits,
without requiring a recorded affidavit from the owner stating the owner's awareness of unstable soil
conditions as required by Municipal Code section 91.0203(2) and without receiving a geological
report and landslide stabilization plan as required by Municipal Code section 91.3011(d)(1). In
April 1971, the City issued an additional permit, allowing construction of an additional room,
again without complying with either section 91.0203(2) or section 91.3011(d)(1). The City issued
a certificate of occupancy for the new house in December 1972.


In January 1973, a new owner of the property applied for permits to construct a carport and a
swimming pool, the latter on a part of the property near the unstable bluff. The owner submitted
two geologists' reports in *497  support of his application. Neither report, however, was based
on an adequate investigation of subsurface conditions on the bluff, and neither demonstrated the
1966 slide mass had been or would be stabilized. The City nonetheless approved the construction
of the swimming pool in February 1973, again without demanding a recorded owner's affidavit
as required by Municipal Code section 91.0203(2). Shortly afterward, one of the consulting
geologists, William Waisgerber, informed the City that his report did not support construction of a
swimming pool, because the report had not been prepared with that project in mind and adequate
subsurface exploration for that purpose had not been done. The City nonetheless took no steps to
stop construction of the swimming pool.


In 1977, the City issued a building permit for the addition of a bathroom and a laundry room, again
without the recording of an owner's affidavit as required by Municipal Code section 91.0203(2)
or requiring any demonstration that the 1966 slide mass would be stabilized.


In 1979, the State Department of Transportation applied to the City for a grading permit to remove
slide debris from the base of the coastal bluff as part of a buttress fill project. The City issued
the permit without demanding a showing that the proposed buttress would stabilize the 1966 slide
mass or provide adequate safety against future landslides.


When plaintiff purchased the property in 1991, its geologic instability was not apparent visually or
from the title report. Because the City had never recorded a certificate of substandard condition or
required the previous owners to record affidavits of awareness of slide conditions before issuing
building permits in 1970, 1971, 1973, or 1977, plaintiff and his agents did not know the property
was in an active landslide area or that the instability caused by landslides had never been corrected.


In January 1994, the Northridge earthquake, acting on the unstabilized condition of the property,
caused massive landslides, severely damaging plaintiff's house and destroying the property's
value, utility and marketability. In his prayer for relief, plaintiff sought compensation for property
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damage, and loss of use and value in excess of $3.5 million, as well as compensation for emotional
distress.


The City demurred on several grounds, including that the cited Municipal Code sections did not
create mandatory duties that could serve as the basis for liability under Government Code section
815.6, that the City was immune under Government Code section 818.6, and that the limitations
period set out in Code of Civil Procedure section 337.15 had passed. The trial court *498  sustained
the demurrer without leave to amend as to all causes of action and dismissed the action, relying,
among other grounds, on Government Code section 818.6 and Code of Civil Procedure section
337.15.


The Court of Appeal affirmed, holding the City immune under Government Code section 818.6
and the claims time-barred under Code of Civil Procedure section 337.15. The court expressly
declined to reach any other issues. We granted review on plaintiff's petition, which raised only the
two issues decided by the Court of Appeal. By a later order, we requested and received briefing, as
well, on the question whether the Municipal Code sections relied upon imposed mandatory duties
designed to protect against the particular kind of injury plaintiff allegedly suffered, within the
meaning of Government Code section 815.6. The scope of our review (Cal. Rules of Court, rules
29.2(b), 29.3(c)), therefore, encompasses three issues: use of the Municipal Code sections cited in
the complaint as predicates for liability under Government Code section 815.6; immunity under
Government Code section 818.6; and the time bar of Code of Civil Procedure section 337.15. 1


As our conclusions on the first two issues dispose of the case, however, we have no occasion to
discuss the third.


1 We therefore do not reach the City's contention its alleged violation of the Municipal Code
sections was, as a matter of law, not the proximate cause of plaintiff's alleged injuries. We
also do not reach the City's contention plaintiff must show that the mandatory duties existed
under the Municipal Code not only at the time the City allegedly breached them, but also at
the time plaintiff purchased the property.


Discussion
Government Code section 815.6 (hereafter section 815.6), unchanged since its enactment in 1963,
provides: “Where a public entity is under a mandatory duty imposed by an enactment that is
designed to protect against the risk of a particular kind of injury, the public entity is liable for an
injury of that kind proximately caused by its failure to discharge the duty unless the public entity
establishes that it exercised reasonable diligence to discharge the duty.”


(2a) First and foremost, application of section 815.6 requires that the enactment at issue be
obligatory, rather than merely discretionary or permissive, in its directions to the public entity; it
must require, rather than merely authorize or permit, that a particular action be taken or not taken.
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(Morris v. County of Marin (1977) 18 Cal.3d 901, 907, 910 [136 Cal.Rptr. 251, 559 P.2d 606].) It is
not enough, moreover, that the public entity or officer have been under an obligation to perform a
function if the function itself involves the exercise of discretion. (Creason v. Department of Health
Services (1998) 18 Cal.4th 623, 631-633 [76 Cal.Rptr.2d 489, 957 P.2d 1323] (Creason).) *499


(3) Whether an enactment creates a mandatory duty is a question of law: “Whether a particular
statute is intended to impose a mandatory duty, rather than a mere obligation to perform a
discretionary function, is a question of statutory interpretation for the courts.” (Creason, supra, 18
Cal.4th at p. 631.) The enactment's language “is, of course, a most important guide in determining
legislative intent, [but] there are unquestionably instances in which other factors will indicate that
apparent obligatory language was not intended to foreclose a governmental entity's or officer's
exercise of discretion.” (Morris v. County of Marin, supra, 18 Cal.3d at pp. 910-911, fn. 6.)


(2b) Second, but equally important, section 815.6 requires that the mandatory duty be “designed”
to protect against the particular kind of injury the plaintiff suffered. The plaintiff must show the
injury is “ 'one of the consequences which the [enacting body] sought to prevent through imposing
the alleged mandatory duty.' ” (Hoff v. Vacaville Unified School Dist. (1998) 19 Cal.4th 925, 939
[80 Cal.Rptr.2d 811, 968 P.2d 522], fn. omitted.) Our inquiry in this regard goes to the legislative
purpose of imposing the duty. That the enactment “confers some benefit” on the class to which
plaintiff belongs is not enough; if the benefit is “incidental” to the enactment's protective purpose,
the enactment cannot serve as a predicate for liability under section 815.6. (Nunn v. State of
California (1984) 35 Cal.3d 616, 626 [200 Cal.Rptr. 440, 677 P.2d 846].)


(4) Preliminarily, the City and an amicus curiae coalition of local governments contend that, for
local ordinances like those at issue here to serve as predicates for liability under section 815.6, the
plaintiff must demonstrate not only that the duties created are obligatory and intended to protect
against the type of injury suffered, but also that the ordinance expressly manifests the enacting
body's intent to create a private right of action for those situated similarly to the plaintiff. The
Attorney General, appearing as an amicus curiae, argues even more broadly that health, safety and
welfare regulations, whether enacted at the state or local level, should not be considered predicates
for liability under section 815.6 “[a]bsent clear evidence of an intent to create a private right of
action.”


We cannot agree with the City and amici curiae that liability under section 815.6 requires that
the enactment establishing a mandatory duty itself manifest an intent to create a private right
of action, for their position is directly contrary to the language and function of section 815.6.
When an enactment establishes a mandatory governmental duty and is designed to protect against
the particular kind of injury the plaintiff suffered, section 815.6 provides that the public entity
“is liable” for an injury proximately caused by its negligent failure to discharge the duty. It is
section 815.6, not the predicate enactment, *500  that creates the private right of action. If the
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predicate enactment is of a type that supplies the elements of liability under section 815.6—if it
places the public entity under an obligatory duty to act or refrain from acting, with the purpose of
preventing the specific type of injury that occurred—then liability lies against the agency under
section 815.6, regardless of whether private recovery liability would have been permitted, in the
absence of section 815.6, under the predicate enactment alone. (See Crusader Ins. Co. v. Scottsdale
Ins. Co. (1997) 54 Cal.App.4th 121, 125-126 [62 Cal.Rptr.2d 620] [distinguishing between use of
enactment directly to establish private right of action, which requires legislative intent to create
such a right, and use of enactment to establish one or more elements of a preexisting, independent
cause of action, which does not require legislative intent to create a cause of action in the predicate
enactment].)


The City and amici curiae's theory would reduce section 815.6 to a virtual nullity and, with regard
to local enactments, would have the bizarre effect of placing with local governmental entities the
decision whether they will be liable or immune under state law. We have previously rejected the
notion that a local government can, by its own ordinance, exempt itself from liability under the
state's Tort Claims Act, of which section 815.6 is a part. (Societa per Azioni de Navigazione Italia
v. City of Los Angeles (1982) 31 Cal.3d 446, 463 [183 Cal.Rptr. 51, 645 P.2d 102].) 2


2 To the extent Court of Appeal decisions construing section 815.6 have relied on the theory
that the legislative body enacting the predicate law must have intended to create a private
right of action (see Zolin v. Superior Court (1993) 19 Cal.App.4th 1157, 1164-1166 [23
Cal.Rptr.2d 871]; State of California v. Superior Court (1992) 8 Cal.App.4th 954, 958
[10 Cal.Rptr.2d 527]), we disapprove those decisions. The amicus curiae group of local
governments also cites language from our decision in Creason, supra, 18 Cal.4th 623,
referring to the Legislature's probable lack of intent to create, in the predicate statutes at
issue, a private right of action for those such as plaintiff. (See id. at pp. 631, 632, 633,
634.) Creason, however, involved state statutes rather than local ordinances; in that light,
the language cited may be understood simply as resting on the indisputable principle that
the Legislature may, by later and more specific enactments, create exceptions to the general
rule of liability set forth in section 815.6. In any event, our holding in Creason was that the
statutes at issue established no mandatory duty, but only a direction to the agency concerned
to exercise its discretion and judgment. (Creason, supra, 18 Cal.4th at p. 635.)


We must, therefore, examine the language, function and apparent purpose of each cited Municipal
Code section to determine if any or each creates a mandatory duty designed to protect against the
kind of injury plaintiff allegedly suffered here.


For his first cause of action, plaintiff alleged the City had breached its mandatory duty to record
a certificate of substandard condition with the county recorder at the time the City determined the
property was unstable *501  and so notified the owner. In 1966 such duty was stated in section
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91.0308(d) of the Municipal Code and, from 1987 on, in section 91.7001(i) of that code. The
City allegedly violated this duty, making no reasonably diligent efforts to discharge it, in 1966
when it notified the then owner of the instability but failed to record the notice, and in March
1970, October 1970, February 1971, March 1973 and October 1979, when events connected to
the various improvement projects should have reminded the City the 1966 slide condition had
never been corrected. Had the City recorded the required notice, plaintiff allegedly would not have
purchased the property or suffered the ensuing landslide damage and emotional distress.


At all times the City allegedly violated it, Municipal Code section 91.0308(d) provided: “Unstable
Property. Whenever the Superintendent of Building determines by inspection that a property,
either improved or unimproved, is unstable because of landslide, subsidence or inundation he shall
give written notice to the owner that the property is substandard. Notice shall specify conditions
creating substandard classification. [ ] At the time of giving the above mentioned notice, the
Superintendent of Building shall also file with the office of the County Recorder a certificate that
the property is substandard and that the owner thereof has been so notified. The certificate shall
specify conditions creating substandard classification. [ ] Upon notice of correction of the unstable
conditions due to landslide, subsidence or inundation the Superintendent of Building shall file with
the office of the County Recorder a certificate specifying that the property is no longer considered
substandard due to landslide, subsidence or inundation.” (Italics added.) 3  *502


3 The final paragraph of the section is not quoted in the complaint, but is quoted in the City's
brief and appears in the official version of the City's 1966 Building Code, a portion of which
was attached to the demurrer. The City attached parts of several editions of the Municipal
Code, from various years, to the demurrer, requesting that the trial court take judicial notice of
them. The record does not contain a ruling by the trial court on that request. In this court, the
City requests we take notice of (1) the code provisions just referred to, which were submitted
with the demurrer, (2) various current provisions of the Municipal Code that are parallel to
the former provisions upon which plaintiff relies, and (3) the entireties of the Waisgerber
and John Merrill geological reports, which were cited in the complaint but not quoted there
in full. Plaintiff opposes notice of the two geological reports and argues there is no need
for notice of the code provisions because the provisions upon which he relies are quoted in
the complaint.
Notice of the code provisions is appropriate to ensure that the provisions upon which plaintiff
relies to establish mandatory duties were in force at the times such duties were allegedly
violated, and for the court to determine whether the full code provisions, each read as a whole,
created actionable mandatory duties under Government Code section 815.6. (See Code Civ.
Proc., § 430.30, subd. (a) [noticeable matter may be basis for demurrer]; People v. Oakland
Water Front Co. (1897) 118 Cal. 234, 244-245 [50 P. 305] [proper, on demurrer, to take
notice of statutes to negate allegation of complaint].) Notice of the contents, though not the
truth, of the geological reports might be appropriate to fill out or qualify allegations regarding
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those reports in the complaint (see Pacific Employers Ins. Co. v. State of California (1970) 3
Cal.3d 573, 575, fn. 1 [91 Cal.Rptr. 273, 477 P.2d 129]), but such notice is unnecessary here
because the reports are not relevant to any issue within our scope of review. We therefore
grant the motion as to items (1) and (2), but deny it as to item (3).


(5) In describing the duty to record a certificate of substandard condition, Municipal Code section
91.0308(d) uses obligatory rather than permissive language. The City argues, nevertheless, that
no mandatory duty is created, because the ordinance leaves the responsible City officer with the
discretion “to initially conduct an inspection and then to make the expert determination whether
land was unstable to the degree that a notice should be issued and a certificate should be recorded,”
as well as the discretion to determine “what specific geological conditions caused the instability.”
We agree that the determinations whether a property is unstable, and what conditions make it so
and thus must be remedied, rest, under the ordinance, with the judgment and discretion of the
superintendent of building or his or her staff. But once these determinations have been made—
as they allegedly were in this case in 1966 and 1970—the ordinance does not contemplate any
further discretionary decision as to whether to record the certificate of substandard condition;
rather, the ordinance commands that such a certificate be recorded when the owner is given notice
of the substandard condition. In this respect—the only respect pertinent to plaintiff's first cause
of action—Municipal Code section 91.0308(d) creates a mandatory duty. (See Thompson v. City
of Lake Elsinore (1993) 18 Cal.App.4th 49, 58 [22 Cal.Rptr.2d 344] [although defendant city had
discretion to issue or not issue building permit and to determine whether completed project met
permit requirements, once the final determination of compliance was made city “retained no further
discretion to withhold the certificate of occupancy”]; Johnson v. Mead (1987) 191 Cal.App.3d 156,
159-160 [236 Cal.Rptr. 277] [although Department of Motor Vehicles had discretion to determine
whether driver's alcoholism and drug addiction made him incapable of driving safely, once such
determination was made the department had a mandatory duty not to issue or renew driver's
license].)


(6) A more difficult question is whether Municipal Code section 91.0308(d) was “designed to
protect against the risk of [the] particular kind of injury” plaintiff allegedly suffered. (Gov. Code,
§ 815.6.) Plaintiff alleges that, had the City recorded the required certificate of substandard
condition, he would not have purchased the property and would therefore not have suffered the
pled losses due to the landslide damage and ensuing emotional distress. This, plaintiff contends,
was the exact injury the ordinance's recordation requirement was designed to prevent: “The only
conceivable purpose of recording that [instability] information ... was to put future purchasers
*503  (and others involved in property purchases, such as lenders and title companies) on notice
of the instability.” (See Grenell v. City of Hermosa Beach (1980) 103 Cal.App.3d 864, 870-871
[163 Cal.Rptr. 315] [city ordinances requiring city to issue report on authorized use, zoning
classification, etc., of property being purchased were designed to protect against purchaser's
buying property that could not lawfully be used as the seller represented]; Bradford v. State of
California (1973) 36 Cal.App.3d 16, 21 [111 Cal.Rptr. 852] [state's mandatory duty to record
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dismissal of criminal charges after service of probation designed to protect against type of injury
plaintiff suffered when he was arrested for failure to register as a sex offender].)


The City argues, to the contrary, that the recordation provision of Municipal Code section
91.0308(d) was designed not for the benefit of prospective purchasers, but “as leverage to compel
compliance with an order to comply ....” Observing that the City's building code was promulgated,
according to its own terms, to protect life, limb, property and the public welfare generally “by
regulating and controlling the design [and] construction” of buildings (Mun. Code, § 91.101.2), the
City contends the recordation requirement is simply an enforcement tool designed as protection for
the general public as a whole against the effects of improper construction, rather than as protection
against economic losses by purchasers or lenders.


We agree with the City that the probable purpose of the ordinance's recordation requirement
is to encourage the landowner to undertake necessary stabilization work, for if he or she does
not do so, a recorded certificate of substandard condition will seriously impair the value of the
property for possible sale or security. True, the recordation also may provide warning to potential
purchasers and lenders (assuming what has not been demonstrated, that the recorded notice would
be disclosed by a standard title search), but that effect is aptly described as “incidental” (Nunn v.
State of California, supra, 35 Cal.3d at p. 626) to the ordinance's enforcement goals. Municipal
Code section 91.0308(d) exists to protect the public against unsafe building and land conditions,
not to regulate the marketing of real estate. (See Nunn, supra, at pp. 625, 626 [statute requiring
armed security guards to take firearms course and state agency to prescribe standards for such
a course was designed “for the purpose of protecting the public from the danger of incompetent
armed private security guards” and had only incidental benefit to guards themselves]; Zolin v.
Superior Court, supra, 19 Cal.App.4th at pp. 1164-1165 [requirement that Department of Motor
Vehicles publish list of accredited traffic schools was designed for efficient use of courts and traffic
violators, not to give schools guarantee of equal competition; school negligently omitted from list,
therefore, has no cause of action under § 815.6].)


(7) Plaintiff's first cause of action was, in addition, barred by Government Code section 818.6
(hereafter section 818.6), which provides: “A *504  public entity is not liable for injury caused
by its failure to make an inspection, or by reason of making an inadequate or negligent inspection,
of any property, other than its property (as defined in subdivision (c) of Section 830), for the
purpose of determining whether the property complies with or violates any enactment or contains
or constitutes a hazard to health or safety.” Construing the immunity of section 818.6 broadly
to include the entire process of inspection and reporting (see Cochran v. Herzog Engraving Co.
(1984) 155 Cal.App.3d 405 [205 Cal.Rptr. 1] (Cochran)), the Court of Appeal correctly held that
section 818.6 immunizes the City from liability for failing, after an inspection, to take the additional
step of recording with the county recorder the information so discovered.
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In Cochran, the plaintiffs' decedent had been killed in a fire at her workplace, an engraving shop.
The city fire department had inspected the shop twice; the first report noted the presence of
magnesium, a highly combustible substance, on the premises, but the subsequent inspection report
failed to note that hazard. There was no record the fire department had informed the employer of the
need for special safety precautions in the storage of magnesium. (Cochran, supra, 155 Cal.App.3d
at p. 408.) The Court of Appeal held section 818.6 immunized the city against any liability for
failing to inspect the property with due care or to specify needed safeguards against fire. The
court interpreted section 818.6 broadly as “protect[ing] public entities from liability not only for
failures to detect technical safety code violations, but for any negligence directly connected to
the inspection process itself.” (Cochran, supra, at p. 412.) If the safety inspection immunity were
narrowly construed to cover only the inspection per se, the court observed, municipalities would
be discouraged from making diligent efforts to uncover possible hazards. (Ibid.)


The mandatory duty to record a certificate under Municipal Code section 91.0308(d) arises only
if instability is discovered by inspection. The ordinance begins: “Whenever the Superintendent
of Building determines by inspection that a property, either improved or unimproved, is unstable
because of landslide ....” (Italics added.) Under section 818.6, if the city's inspection negligently
failed to identify a hazard, neither the owner nor subsequent purchasers would be able to maintain
a lawsuit; nor would an action lie if the city impaired the value of the property by conducting an
inspection that negligently identified a hazard that did not exist. To impose liability for failing to
record the result of the inspection would frustrate the purpose of the immunity statute; we do not
believe the Legislature intended such a narrow immunity.


As the court in Cochran observed: “Public safety inspection necessarily encompasses making an
informed determination that given conditions are in *505  fact hazardous or not in compliance
with regulations, officially reporting these hazardous conditions, and fully disclosing them to all
interested parties. Appellants' narrow interpretation of the immunity statute would ... encourage
municipalities not to make any efforts to learn about possible ... hazards.” (Cochran, supra, 155
Cal.App.3d at pp. 411-412, italics added.) In the present case, similarly, allowing liability for
failure to fully report, by recordation, the results of an inspection, while immunizing the failure
to make an inspection at all, would have the effect, contrary to the evident legislative intent, of
discouraging municipal safety and health inspections. Even if plaintiff's first cause of action stated
a valid claim for breach of a mandatory duty, therefore, section 818.6 would immunize the City
from liability for that breach. (See Gov. Code, § 815, subd. (b) [immunity provisions of Tort Claims
Act prevail over liability provisions].)


(8) For his second cause of action, plaintiff alleged the City had breached its mandatory duty to
require, before issuing building permits in known landslide areas, that the property owner record
with the county recorder an affidavit to the effect the owner is aware the property is in an area
subject to sliding or unstable soil. In 1970 such duty was stated in section 91.0203(2) of the
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Municipal Code and, from 1989 on, in section 91.0303(a)(2) of that code. The City allegedly
violated this duty, making no reasonably diligent efforts to discharge it, by issuing building permits
in November 1970, April 1971, February 1973 and January 1977 without requiring that an affidavit
be recorded. Had such affidavits been recorded, plaintiff would not have purchased the property
or suffered the ensuing landslide damage and emotional distress.


At all times the City allegedly violated it, Municipal Code section 91.0203 provided: “(2) The
Department shall have the authority to withhold a building permit where the proposed building
site is in an area subject to slides or unstable soil. If the Department finds that the above hazards
are not likely to be of such extent as to be an immediate hazard to occupancy of the proposed
building, the Department shall issue a building permit upon receipt of a sworn affidavit which
has been recorded by the County Recorder, stating that the applicant is fully aware that the site
is in an area subject to slides or unstable soil. [ ] ... [ ] Areas requiring the affidavit ... shall
be established by the Department after public hearings on the location of such areas are held by
the Board of Building and Safety Commissioners.” (Italics added.) Plaintiff claims the italicized
portion created a mandatory duty not to issue a building permit in a slide area without obtaining
the described recorded affidavit from the property owner, a duty the City allegedly violated when
it issued various permits to the subject property's prior owners during the period 1970-1977. *506


For two reasons, we disagree. First, the ordinance, on its face, does not, as plaintiff claims, provide
that a permit shall issue only upon receipt of a recorded affidavit. Rather, it provides that a permit
shall issue “upon receipt” of a recorded affidavit. (Mun. Code, § 91.0203(2).) Reading section
91.0203(2) literally, then, the building department's mandatory duty, if any, would be to issue a
permit upon receipt of a recorded affidavit. Plaintiff, of course, does not allege the City violated
such a duty.


Second, even if Municipal Code section 91.0203(2) were interpreted as impliedly providing that
a permit shall issue only upon receipt of a recorded affidavit, the ordinance, read as a whole,
provides the City with such significant discretion in whether to issue or withhold permits as
to make Government Code section 815.6 inapplicable. The ordinance begins with a permissive
statement of general authority: “The Department shall have the authority to withhold a building
permit where the proposed building site is in an area subject to slides or unstable soil.” (Mun.
Code, § 91.0203(2).) It then provides for two specific respects in which City officers and staff
are to exercise their judgment and discretion: first, to determine the location and boundaries of
the areas requiring affidavits, and, second, to decide whether the instability of a given property is
of such magnitude as to cause an immediate hazard to occupancy of the proposed development.
Given the pervasively discretionary nature of the City's authority to withhold a permit for building
on unstable property and to determine whether an affidavit should be required, we discern in
Municipal Code section 91.0203(2), despite its use of “shall,” no clear intent to mandate that the
City, without the exercise of discretion or judgment, deny a permit if no affidavit has been recorded.
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(See Creason, supra, 18 Cal.4th at pp. 631-633 [statutes requiring state agency to develop and
implement programs for testing newborns for congenital disorders left selection of testing and
reporting standards to agency's discretion, despite inclusion of some mandatory language]; Fox v.
County of Fresno (1985) 170 Cal.App.3d 1238, 1243-1244 [216 Cal.Rptr. 879] [although statute
providing for agency legal action to enforce building standards included the word “shall” at points,
at other points it clearly gave enforcement agency the discretionary choice whether and how to
enforce standards; statute is therefore permissive rather than mandatory within the meaning of §
815.6].)


(9) For his third cause of action, plaintiff alleged the City had breached its mandatory duty not
to issue grading or building permits for property in an active landslide area unless the applicant
demonstrated the proposed construction would stabilize the entire slide mass. In 1970, such duty
was stated in section 91.3011(d)(1) of the Municipal Code and, from 1985 on, in section 91.7011(d)
of that code. The City allegedly violated this duty, *507  making no reasonably diligent efforts
to discharge it, by issuing building or grading permits in November 1970, April 1971, February
1973, January 1977 and October 1979 without first requiring the applicants to submit maps
or investigations of subsurface conditions or stability analyses or plans. The City's negligence
proximately caused plaintiff to suffer the ensuing landslide damage and emotional distress.


At all times the City allegedly violated it, Municipal Code section 91.3011(d)(1) provided: “No
building or grading permits shall be issued for construction in active or historic landslide areas
until, and unless, stabilization on the entire slide or soil mass on which the property lies can
be satisfactorily demonstrated to the Department.” Plaintiff contends this provision created a
mandatory duty on the City's part to withhold permits until the applicant had made an adequate
showing of stabilization, a duty the City allegedly breached in the period 1970-1979 by issuing
to the property's former owners various permits without first receiving adequate analyses of
subsurface conditions and slope stability.


Plaintiff's argument depends on reading the ordinance as requiring an objectively satisfactory
showing of slide stabilization. It cannot, however, reasonably be so read. The demonstration
referred to is to be made “to the Department.” (Mun. Code, § 91.3011(d)(1).) The ordinance
contains no reference or allusion to any third party who might evaluate the applicant's showing. The
only reasonable interpretation of the ordinance, therefore, is that the applicant must demonstrate
slope stabilization to the “satisfact[ion]” of the City's staff. (Ibid.) So understood, Municipal Code
section 91.3011(d)(1) explicitly calls upon the judgment, expertise and discretion of the City's staff
to evaluate the applicant's showing. Such an enactment does not create a mandatory duty within the
meaning of Government Code section 815.6. (See Cancun Homeowners Assn. v. City of San Juan
Capistrano (1989) 215 Cal.App.3d 1352, 1358-1359 [264 Cal.Rptr. 288] [city building inspector
did not have mandatory duty to disapprove landfill with less than 90 percent compaction where
city ordinance called for that compaction standard “ '[u]nless otherwise approved by the Building
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Official,' ” and allowed approval of even hazardous grading if hazard could be controlled “ 'to the
satisfaction of the Building Official' ” (italics omitted)]; Gray v. State of California (1989) 207
Cal.App.3d 151, 155-156 [254 Cal.Rptr. 581] [where statute contemplated agency investigation
into background of potential gun purchaser, but did not specify the type of investigation required,
matter of proper investigation has been left to the agency's discretion].)


(10) For his fourth cause of action, plaintiff alleged the City had violated its mandatory duty to
stop construction the City knew did not comply with *508  the Municipal Code. In 1973 such duty
was stated by section 91.0305 of the Municipal Code and, from 1985 on, in section 91.0202(d) of
that code. The City allegedly violated this duty, making no reasonably diligent efforts to discharge
it, in March 1973, by failing to stop construction of the swimming pool, despite knowing from the
Waisgerber letter that an adequate investigation of subsurface conditions had not been done and
knowing that no owner's affidavit of awareness of slide conditions had been recorded. The City's
negligence proximately caused plaintiff to suffer the ensuing landslide damage and emotional
distress.


At all times the City allegedly violated it, Municipal Code section 91.0305 provided: “Whenever
any construction or work is being done contrary to the provisions of any law or ordinance enforced
by the Department, the Superintendent of Building shall issue a written notice to the responsible
party to stop work on that portion of the work on which the violation has occurred. The notice shall
state the nature of the violation and no work shall be done on that portion until the violation has
been rectified and approval obtained from the Department.” Plaintiff argues this section creates a
mandatory duty to stop work on nonconforming construction, a duty the City violated in 1973 by
failing to stop work on the swimming pool addition.


We do not discern in Municipal Code section 91.0305 any intent to create a mandatory duty of
enforcement. The title of the section is “Authority to Stop Work,” suggesting that its purpose
is to describe and authorize use of a particular enforcement tool, rather than to mandate that all
building laws be enforced by use of this tool at all times. Although the ordinance provides that
a written stop-work notice “shall” issue to interrupt illegal construction (ibid.), it leaves to the
building department staff, at least initially, the decision whether a particular project violates any
law enforced by the department. Moreover, as we have just seen in addressing plaintiff's second
and third causes of action, neither of the two laws plaintiff alleges the swimming pool construction
violated, Municipal Code sections 91.3011(d) and 91.0203(2), itself creates a mandatory duty of
enforcement.


Conclusion
Plaintiff's first cause of action adequately pleads, pursuant to section 815.6, the City's violation of
a mandatory duty, but the duty in question was not designed to protect against the type of injury
plaintiff allegedly suffered; moreover, this cause of action is subject to the inspection immunity of
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section 818.6. Plaintiff's remaining causes of action do not adequately plead the City's violation of
a mandatory duty within the meaning of section 815.6. The trial court, therefore, properly sustained
the demurrer as to all causes of action. *509


Disposition
The judgment of the Court of Appeal is affirmed.


George, C. J., Kennard, J., Baxter, J., Chin, J., and Brown, J., concurred.


MOSK, J.,
Concurring and Dissenting.-The first cause of action states a valid claim for relief. Accordingly,
the Court of Appeal's judgment should be reversed in part.


Plaintiff's first cause of action alleges failure to comply with the duty to record a certificate of
substandard condition prescribed in this ordinance: “Whenever the Superintendent of Building
determines by inspection that a property, either improved or unimproved, is unstable because of
landslide, subsidence or inundation[,] he shall give written notice to the owner that the property is
substandard. Notice shall specify conditions creating substandard classification. [ ] At the time of
giving the above mentioned notice, the Superintendent of Building shall also file with the office
of the County Recorder a certificate that the property is substandard and that the owner thereof
has been so notified. The certificate shall specify conditions creating substandard classification. [ ]
Upon notice of correction of the unstable conditions due to landslide, subsidence or inundation[,]
the Superintendent of Building shall file with the office of the County Recorder a certificate
specifying that the property is no longer considered substandard due to landslide, subsidence or
inundation.” (L.A. Mun. Code, § 91.0308 (d).)


The ordinance's plain language does not admit of any discretionary exercise of judgment on the
part of the responsible city employee regarding whether the certificate should be recorded, even if
discretion and judgment are involved in evaluating the substandard conditions to be specified in the
owner's notice and the recorded certificate. Once this work has been done, the ordinance requires
that the certificate be recorded when the owner receives notice of the problem. In this respect, it
creates a mandatory duty. (See Thompson v. City of Lake Elsinore (1993) 18 Cal.App.4th 49, 57-58
[22 Cal.Rptr.2d 344] [city had discretion to issue building permit or not and to determine whether
completed project met permit requirements, but once the final determination of compliance was
made it “retained no further discretion to withhold the certificate of occupancy”]; Johnson v. Mead
(1987) 191 Cal.App.3d 156, 159-160 [236 Cal.Rptr. 277] [Department of Motor Vehicles had
discretion to determine whether driver's alcoholism and drug addiction made him incapable of
driving safely, but once it decided, it had a mandatory duty not to issue or renew driver's license].)
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I also believe that the ordinance was designed to protect against the type of injury plaintiff allegedly
suffered. To be sure, one evident purpose of the *510  ordinance's recording requirement is to
encourage the landowner to undertake necessary stabilization work, lest the recorded certificate
cause the property to become difficult or impossible to sell. But the warning that recording provides
to potential purchasers and lenders is an integral part of the legislative scheme and, in that sense,
cannot be described as “incidental.” (Nunn v. State of California (1984) 35 Cal.3d 616, 626 [200
Cal.Rptr. 440, 677 P.2d 846].) It is precisely by protecting others against unknowingly buying
(or lending money on the security of) unstable property that recording serves as leverage against
the current owner. Nor can the interest of a property's future owners in knowing its stability, or
lack thereof, be described as wholly economic; the warning that recording provides may prevent
future owners from building unsafe improvements, or may spur them to take corrective measures.
Whether recording leads to the owner's correcting the problem or whether the owner chooses to
leave the problem uncorrected and forgo future development or sale of the property, then, the effect
is within the general goals of the city's building code—to protect life, health, property and the
general welfare by regulating construction.


As regards inspection immunity, I agree with plaintiff that the connection between inspection and
the negligence alleged—the failure to record a certificate with the county recorder's office—is too
attenuated to call for application of Government Code section 818.6. That statute provides: “A
public entity is not liable for injury caused by its failure to make an inspection, or by reason of
making an inadequate or negligent inspection, of any property, other than its property ... for the
purpose of determining whether the property complies with or violates any enactment or contains
or constitutes a hazard to health or safety.” The inspection process was completed when the city
reported the results of the inspection by notifying the property owner of the need to correct the
property's unstable condition. The city's failure to take an additional mandated step designed for
enforcement and as a warning to others—i.e., recording the notice with the county recorder—
was not an integral part of the inspection. (Cf. Cochran v. Herzog Engraving Co. (1984) 155
Cal.App.3d 405, 412 [205 Cal.Rptr. 1].)


There is also the question whether Code of Civil Procedure section 337.15 bars the suit. It provides,
in relevant part: “(a) No action may be brought to recover damages from any person, or the
surety of a person, who develops real property or performs or furnishes the design, specifications,
surveying, planning, supervision, testing, or observation of construction or construction of
an improvement to real property more than 10 years after the substantial completion of the
development or improvement for any of the following: [ ] (1) Any latent deficiency in the design,
specification, surveying, planning, supervision, or observation of construction or construction of
an improvement to, or survey of, real property. [ ] (2) Injury to property, real or personal, arising
out of any such latent deficiency.” *511
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Code of Civil Procedure section 337.15 protects only two classes of potential defendants
(along with their sureties): those who have “develop[ed]” real property and those who have
“perform[ed] or furnish[ed]” specified services contributing to an “improvement” to real property.
The city does not contend that it developed the property. The question, therefore, is whether
the negligence alleged in the first cause of action occurred in the performance or furnishing of
“design, specifications, surveying, planning, supervision, testing, or observation of construction or
construction” for an improvement of the property. (Ibid.) It did not. The recording of, or failure to
record, a notice that land is in substandard condition because of instability, unconnected to ongoing
or contemplated improvement, cannot be described as the performance or furnishing of a service
for an improvement to real property.


For the foregoing reasons, I would reverse the Court of Appeal's judgment in part and affirm it
in part. *512


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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238 Cal.App.4th 124
Court of Appeal, Second District, Division 7, California.


Corey HAMBRICK, Plaintiff and Appellant,
v.


HEALTHCARE PARTNERS MEDICAL GROUP, INC. et al., Defendants and Respondents.


B251643
|


Filed June 1, 2015
|


Rehearing Denied June 17, 2015
|


Review Denied September 30, 2015


Synopsis
Background: Patient brought putative class action against a professional medical corporation
and related entities for violation of the unfair competition law (UCL), common law fraudulent
concealment, and violation of the false advertising law (FAL) in allegedly operating as a health care
service plan without obtaining the license required by the Knox–Keene Health Care Service Plan
Act. The Superior Court, Los Angeles County, No. BC492767, William F. Highberger, J., sustained
demurrer without leave to amend under the doctrine of judicial abstention. Patient appealed.


Holdings: The Court of Appeal, Feuer, J., held that:


[1] trial court acted within its discretion in invoking the abstention doctrine as to the statutory
causes of action;


[2] common law cause of action for fraudulent concealment was not subject to dismissal under
abstention doctrine; and


[3] corporation and related entities owed no duty of disclosure supporting liability for fraudulent
concealment.


Affirmed.
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Procedural Posture(s): On Appeal; Demurrer to Complaint; Motion for Costs; Request for
Judicial Notice.


West Headnotes (27)


[1] Insurance Health care
Under the Knox–Keene Health Care Service Plan Act, a risk-bearing organization may
accept per-patient payments under capitation agreements without becoming a health care
service plan. Cal. Health & Safety Code §§ 1345(f)(1), 1348.6(b), 1375.4(g)(1)(B).


3 Cases that cite this headnote


[2] Evidence Official Opinions, Guidelines, and Policy Statements
Court of Appeal would take judicial notice of memo prepared by the Financial Solvency
Standards Board (FSSB) entitled “Overview of Risk–Sharing Arrangements” for the
limited purpose of providing context to the parties' arguments, but not as a statement of the
FSSB's or the Department of Managed Health Care's (DMHC) interpretation of the law,
in patient's putative class action against a professional medical corporation and related
entities for allegedly operating as a health care service plan without obtaining the license
required by the Knox–Keene Health Care Service Plan Act. Cal. Health & Safety Code
§§ 1345, 1347.15(a); Cal. Evid. Code §§ 452, 459.


[3] Appeal and Error Abuse of discretion
Appeal and Error Abstention
A trial court's decision to dismiss a lawsuit or a cause of action based on the doctrine of
judicial abstention is reviewed for abuse of discretion; a trial court abuses its discretion
when its decision exceeds the bounds of reason by being arbitrary, capricious, or patently
absurd in light of the circumstances.


3 Cases that cite this headnote


[4] Appeal and Error Abstention
Unless there has been a clear miscarriage of justice in the dismissal of a lawsuit or a
cause of action based on the doctrine of judicial abstention, a reviewing court will not
substitute its opinion for that of the trial court so as to avoid divesting the trial court of
its discretionary power.
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[5] Appeal and Error Abuse of discretion
Appeal and Error Review for Correctness or Error
Under the abuse of discretion standard of review, if the trial court is mistaken about the
scope of its discretion, the mistaken position may be “reasonable,” i.e., one as to which
reasonable judges could differ, but if the trial court acts in accord with its mistaken view
the action is nonetheless error; it is wrong on the law.


4 Cases that cite this headnote


[6] Courts Abstention
Under the abstention doctrine, a trial court may abstain from adjudicating a suit that
seeks equitable remedies if granting the requested relief would require a trial court to
assume the functions of an administrative agency, or to interfere with the functions of an
administrative agency.


[7] Courts Abstention
Abstention from adjudicating a suit that seeks equitable remedies may be appropriate
if the lawsuit involves determining complex economic policy, which is best handled by
the Legislature or an administrative agency, or if granting injunctive relief would be
unnecessarily burdensome for the trial court to monitor and enforce given the availability
of more effective means of redress.


[8] Courts Abstention
Abstention from adjudicating a suit that seeks equitable remedies is generally appropriate
only if there is an alternative means of resolving the issues raised in the plaintiff's
complaint.


[9] Courts Abstention
Trial court acted within its discretion in applying the doctrine of judicial abstention to
dismiss patient's putative class action claims against a professional medical corporation
and related entities for violations of the unfair competition law (UCL) and false advertising
law (FAL) in allegedly operating as a health care service plan without obtaining the license
required by the Knox–Keene Health Care Service Plan Act, since the medical corporation
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did not fall within the definition of a “health care service plan” under the plain language
of the Knox–Keene Act, patient's theory that the medical corporation operated as a health
care service plan depended on whether it had assumed the “global risk” of hospital care
under capitation agreements, the issue of what level of risk assumed by a medical group
under a capitation agreement would cause it to be characterized as a health care service
plan was a regulatory determination involving complex economic policy that should be
made by the Department of Managed Health Care (DMHC) in the first instance, and the
DMHC Director's authority to issue cease and desist orders or to seek an order from the
superior court represented adequate alternative means of resolving the issues. Cal. Health
& Safety Code §§ 1253(a), 1345(f)(1), 1392(a)(2).


2 Cases that cite this headnote


[10] Courts Abstention
While judicial abstention is not appropriate where resolution of the issues involves solely
the judicial function of resolving questions of law based on facts before the court,
abstention is appropriate where resolution of a case would require the court to assume
general regulatory powers and determine complex economic policies.


[11] Antitrust and Trade Regulation In general;  unfairness
Antitrust and Trade Regulation Source of prohibition or obligation;  lawfulness
In prohibiting “unlawful” business practices, the Unfair Competition Law (UCL)
“borrows” rules set out in other laws and makes violations of those rules independently
actionable, but a business practice or act that does not violate a statute may also violate
the UCL because the UCL proscribes “unfair” and “fraudulent” business practices. Cal.
Bus. & Prof. Code § 17200.


4 Cases that cite this headnote


[12] Antitrust and Trade Regulation Advertising, marketing, and promotion
False advertising under the False Advertising Law (FAL) constitutes a fraudulent business
practice under the Unfair Competition Law (UCL). Cal. Bus. & Prof. Code §§ 17200,
17500.


6 Cases that cite this headnote


[13] Antitrust and Trade Regulation Injunction
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Antitrust and Trade Regulation Monetary Relief;  Damages
The equitable remedies under the Unfair Competition Law (UCL) and False Advertising
Law (FAL) are subject to the broad discretion of the trial court, and therefore, restitutionary
or injunctive relief is not mandatory; rather, equitable considerations may guide the court's
discretion in fashioning a remedy for a UCL violation. Cal. Bus. & Prof. Code §§ 17200,
17500.


5 Cases that cite this headnote


[14] Implied and Constructive Contracts Restitution
The object of restitution is to restore the status quo by returning to the plaintiff funds in
which he or she has an ownership interest.


[15] Antitrust and Trade Regulation Particular cases
Co-payments, deductibles, and co-insurance payments made by patient to medical
corporation, allegedly as a result of medical corporation's unfair business practices or false
advertising, were properly characterized as restitution that could be recovered on patient's
Unfair Competition Law (UCL) and False Advertising Law (FAL) claims. Cal. Bus. &
Prof. Code §§ 17200, 17500.


[16] Antitrust and Trade Regulation Particular cases
Money paid by patient's health care service plan to medical corporation under a capitation
agreement, allegedly as a result of medical corporation's unfair business practices or false
advertising, was not recoverable by patient as restitution under Unfair Competition Law
(UCL) and False Advertising Law (FAL), because the money was not money in which
patient had an ownership interest or that was “lost by a plaintiff.” Cal. Bus. & Prof. Code
§§ 17200, 17500.


4 Cases that cite this headnote


[17] Antitrust and Trade Regulation Profits
Nonrestitutionary disgorgement of profits is not recoverable in a Unfair Competition Law
(UCL) action. Cal. Bus. & Prof. Code § 17200.


[18] Implied and Constructive Contracts Unjust enrichment
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Implied and Constructive Contracts Restitution
There are two types of disgorgement: “restitutionary disgorgement,” which focuses on the
plaintiff's loss, and “nonrestitutionary disgorgement,” which focuses on the defendant's
unjust enrichment.


1 Cases that cite this headnote


[19] Costs, Fees, and Sanctions Public Interest or Common Benefit; Private Attorneys
General
An award under the private attorney general fee statute requires a showing that (1) the
litigation enforced an important right affecting the public interest; (2) it conferred a
significant benefit on the general public or a large class of persons; and (3) the necessity
and financial burden of private enforcement, or enforcement by one public entity against
another, were such as to make the award appropriate; the third element involves two issues:
whether private enforcement was necessary and whether the financial burden of private
enforcement warrants subsidizing the successful party's attorneys. Cal. Civ. Proc. Code
§ 1021.5.


[20] Insurance Health care
The enforcement powers of the Department of Managed Health Care (DMHC) under the
Knox–Keene Health Care Service Plan Act cover both licensed and unlicensed health care
service plans. Cal. Health & Safety Code § 1391.


3 Cases that cite this headnote


[21] Evidence Health care
Court of Appeal would take judicial notice of cease and desist orders issued under the
Department of Managed Health Care's (DMHC) authority to prevent unfair competition
and false advertising by entities operating as health care service plans, in reviewing
trial court's application of doctrine of judicial abstention to patient's action against a
professional medical corporation and related entities for violation of the unfair competition
law (UCL) and violation of the false advertising law (FAL) in allegedly operating as an
unlicensed health care service plan. Cal. Health & Safety Code §§ 1386(b)(7), 1391; Cal.
Evid. Code §§ 452(c), 459.


[22] Insurance Health care
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The Knox–Keene Health Care Service Plan Act provision authorizing the director of the
Department of Managed Health Care (DMHC) to bring an action in superior court or to
request the Attorney General to bring an action to obtain injunctive and other “equitable
relief” allows a court, upon the filing of such an action by the director or the Attorney
General, to issue equitable relief including restitution. Cal. Health & Safety Code § 1392(a)
(2).


[23] States Costs
The Knox–Keene Health Care Service Plan Act does not provide statutory authority for
the director of the Department of Managed Health Care (DMHC) to award attorney fees.
Cal. Health & Safety Code § 1340 et seq.


1 Cases that cite this headnote


[24] Courts Abstention
The doctrine of judicial abstention was not a proper basis for the trial court to dismiss
patient's fraudulent concealment cause of action in patient's putative class action against
a professional medical corporation and related entities, regardless of whether the cause
of action would qualify for class treatment, where the cause of action included a claim
for damages.


[25] Fraud Fraudulent Concealment
The required elements for fraudulent concealment are (1) concealment or suppression of
a material fact; (2) by a defendant with a duty to disclose the fact to the plaintiff; (3) the
defendant intended to defraud the plaintiff by intentionally concealing or suppressing the
fact; (4) the plaintiff was unaware of the fact and would not have acted as he or she did
if he or she had known of the concealed or suppressed fact; and (5) plaintiff sustained
damage as a result of the concealment or suppression of the fact.


21 Cases that cite this headnote


[26] Fraud Duty to disclose facts
Professional medical corporation and related entities owed no duty to patient to disclose or
obtain informed consent to their alleged assumption of financial responsibility for patient's
hospital care from patient's health care service plan on a capitation basis, and thus the
nondisclosure did not give rise to fraudulent concealment liability, even if the corporation's
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assumption of financial responsibility led it to limit patient's access to hospital care to only
those hospitals with which the medical corporation contracted, and to prohibit patient from
accessing “better” hospitals that contracted with her health care service plan.


[27] Antitrust and Trade Regulation Costs and attorney fees
Costs, Fees, and Sanctions Fraud and fiduciary duties
Trial court properly awarded costs to professional medical corporation and related entities
upon dismissal of patient's action for violation of the unfair competition law (UCL),
common law fraudulent concealment, and violation of the false advertising law (FAL) in
allegedly operating as a health care service plan without obtaining the license required
by the Knox–Keene Health Care Service Plan Act, even if the dismissal was on the
“procedural” ground of judicial abstention. Cal. Civ. Proc. Code § 1032; Cal. Bus. & Prof.
Code §§ 17200, 17500; Cal. Health & Safety Code § 1340 et seq.


See 5 Witkin, Summary of Cal. Law (10th ed. 2005) Torts, § 793 et seq.


**35  APPEAL from a judgment of the Superior Court of Los Angeles County, William F.
Highberger, Judge. Affirmed. (Super. Ct. No. BC492767)


Attorneys and Law Firms


McMurray Henriks, Yana G. Henriks and Randy H. McMurray, Los Angeles, for Plaintiff and
Appellant.


McDermott Will & Emery, Terese A. Mosher Beluris and Gregory R. Jones, Los Angeles, for
Defendants and Respondents.


OPINION


**36  FEUER, J. *


* Judge of the Los Angeles Superior Court, assigned by the Chief Justice pursuant to article
VI, section 6 of the California Constitution.
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INTRODUCTION


*132  Plaintiff Corey Hambrick (Hambrick) brought this class action alleging causes of action
for violation of the unfair competition law (UCL; Bus. & Prof.Code, § 17200 et seq.), common
law fraudulent concealment, and violation of the false advertising law (FAL; id., § 17500) against
defendants Healthcare Partners Medical Group, Inc. (MGI), Healthcare Partners, LLC (HCP-
LLC), and DaVita Healthcare Partners, Inc. (DVHCP) (collectively HCP or the HCP defendants). 1


The premise underlying all of Hambrick's claims is that although HCP does not fall within the
literal definition of a “health care service plan” 2  as defined in Health and Safety Code section
1345, subdivision (f)(1), 3  due to the level of risk it assumed, HCP operated as a health care service
plan without obtaining the license required by the Knox-Keene Health Care Service Plan Act of
1975 4  (Knox-Keene Act; § 1340 et seq.), and without meeting the regulatory mandates required
of health care service plans.


1 The complaint refers to “Health Care Partners Medical Group, Inc.” as HCP and elsewhere
refers to all three defendants collectively as HCP. For example, the complaint alleges in
different sections that MGI or HCP operated without a license and assumed the financial
risk of hospital and specialty care. For simplicity, we will refer to HCP as the entity required
to have a license and the entity that assumed the financial risk. Where we can tell that
an allegation is directed only at MGI, for example, referring to Hambrick's employer and
medical group network of doctors, we will refer only to MGI.


2 Health care service plans are commonly referred to as health maintenance organizations or
HMOs. (PacifiCare of California v. Bright Medical Associates, Inc. (2011) 198 Cal.App.4th
1451, 1456, fn. 2, 130 Cal.Rptr.3d 756; Watanabe v. California Physicians' Service (2008)
169 Cal.App.4th 56, 59, fn. 3, 86 Cal.Rptr.3d 374.) We will use the statutory term “health
care service plan” and the shortened term “health plan” interchangeably in this opinion.


3 All further statutory references are to the Health and Safety Code, unless otherwise indicated.


4 The Knox-Keene Act was amended in 2002. Citations in this opinion are to the amended Act.


*133  The trial court, relying on the doctrine of judicial abstention, sustained without leave to
amend the demurrers filed by the HCP defendants and entered a judgment of dismissal. Hambrick
appeals from the judgment, which includes an order awarding the HCP defendants costs.


Hambrick argues on appeal that HCP was required to have a license under the Knox-Keene
Act because it accepted a level of “global risk” that transforms it from a medical “risk-bearing
organization” under section 1375.4 to a “health care service plan” under section 1345. However,
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neither the Knox-Keene Act nor the regulations adopted by the Department of Managed Health
Care (DMHC) defines the level of risk that would cause a medical entity like HCP to become a
de facto health care service plan. We find that this determination of an acceptable risk level is a
regulatory decision involving complex economic policy considerations that should be made by
DMHC, the regulatory agency tasked with interpreting and enforcing the Knox-Keene Act.


We therefore conclude that the trial court acted within its discretion in invoking the abstention
doctrine as to the statutory causes of action but not as to the common law cause of action
for fraudulent concealment. However, we find that Hambrick **37  failed to plead a claim for
fraudulent concealment, and that she has failed to demonstrate how she could amend the operative
complaint to cure the defect. We affirm the judgment of dismissal, including the order awarding
costs.


FACTUAL AND PROCEDURAL BACKGROUND 5


5 Because this appeal challenges the trial court's order sustaining a demurrer, we assume the
truth of all facts properly pleaded in the first amended complaint, as well as reasonable
inferences derived from those facts. (Loeffler v. Target Corp. (2014) 58 Cal.4th 1081, 1100,
171 Cal.Rptr.3d 189, 324 P.3d 50; Van Horn v. Department of Toxic Substances Control
(2014) 231 Cal.App.4th 1287, 1292, 180 Cal.Rptr.3d 416.) We do not, however, “ ‘assume
the truth of contentions, deductions or conclusions of fact or law.’ ” (Loeffler, supra, at
p. 1100, 171 Cal.Rptr.3d 189, 324 P.3d 50; Rosolowski v. Guthy–Renker LLC (2014) 230
Cal.App.4th 1403, 1410, 179 Cal.Rptr.3d 558.)


A. The First Amended Complaint
On January 25, 2013, Hambrick, on behalf of herself and others similarly situated, filed a first
amended class action complaint for damages and equitable relief against the HCP defendants. 6


Hambrick alleges that MGI is a professional medical corporation and HCP-LLC is a wholly owned
subsidiary *134  or affiliate of DVHCP, a Delaware corporation. MGI and HCP-LLC “operated
in such a way as to make their individual identities indistinguishable, and are therefore the mere
alter egos of one another.”


6 The first amended complaint names Juan Carlos Jandres (Jandres) as a plaintiff. Jandres has
not appealed from the adverse judgment and thus is not a party to this appeal. We therefore
omit the factual allegations pertaining to Jandres. While Hambrick also brings this action on
behalf of similarly situated plaintiffs, in this opinion we will only address Hambrick's claims.
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As alleged, HCP operated as a health care service plan for nearly a decade without obtaining
the license required by the Knox-Keene Act. Hambrick paid her medical premiums to a health
care service plan other than HCP. However, HCP assumed the financial risk and responsibility for
Hambrick's “institutional care” (hospital care) 7  and other health care services (e.g., physicians),
and it paid for her care through contracts with health care service plans and other third parties.
By assuming the financial risk for Hambrick's hospital care without a license, HCP purported
to relieve Hambrick's health care service plan, which is legally responsible for her care, of any
financial responsibility for her care.


7 Section 127575, subdivision (e), defines “ ‘[i]nstitutional provider services’ ” as “services,
equipment, and supplies ... provided by an institution, site, or facility through which
[medical] services are provided.” Because the definition excludes “ ‘professional health care
services,’ ” hospital care is typically referred to in the Knox-Keene context as “institutional
care.”


HCP directed Hambrick's hospital care, limiting her access to hospital care to only those hospitals
with which HCP contracted, and prohibiting her from accessing “better” hospitals that contracted
with her health care service plan. In addition, HCP directed Hambrick's specialty care “to
physicians who practice at the hospitals with which HCP contracts” and “away from better
physicians who practice at hospitals with which HCP does not contract in order to avoid paying for
high quality care.” Hambrick alleges that she was entitled to use the better hospitals and physicians
who contracted with the health care service plan to which she paid her premiums.


Hambrick further alleges that HCP purposefully limited her access to care for the **38  purpose of
maximizing profits as a result of its “assumption of institutional financial risk without the required
State license.” By doing this, HCP “avoided a near decade of regulatory scrutiny of its operations,
avoided paying the regulatory fees assessed by DMHC to all licensees, and avoided the numerous
specific, consumer-protection mandates in the Knox-Keene Act such as the requirement to provide
timely access to medically necessary care.” In addition, HCP “reaped extraordinary profits in the
billions of dollars by delaying and denying access to medically necessary care to its members.”


Up until October 2012, Hambrick was an employee of MGI, and she was a patient of MGI
from 2011 to 2012. While employed by MGI, Hambrick acquired personal knowledge that
HCP “was paying claims for institutional/hospital care for claims for which HCP had assumed
the responsibility for payment.” MGI's physicians served as Hambrick's primary care *135
physicians (PCPs). She alleges that her “assigned PCPs failed to adequately diagnose or treat
the source of [her] injury.” 8  She was referred to at least two specialists with HCP's “network of
contracted or employed staff physicians,” each of whom “failed to accurately diagnose or treat
[her] injuries.”
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8 Hambrick did not specify the nature of her injury in the operative complaint.


In January, March and July 2012, Hambrick complained to MGI “that she was receiving inferior
care from her assigned physicians, and protested both the quality of her care and the delays in
accessing primary and specialist care.” Hambrick alleges that HCP “delayed her access to care
because [HCP] had assumed risk for hospital charges, even though they did not have the required
State license that would allow them to assume the risk for such institutional care.” In addition,
she alleges “that the desire to avoid a hospital claim affected the decisions made by HCP which
restricted HAMBRICK'S access to high quality specialists who practiced at hospitals with whom
HCP did not contract.”


Hambrick alleges further that HCP's “desire to avoid paying hospital claims it had agreed to
become responsible for, caused HCP to deny HAMBRICK[ ] access to qualified specialists and
physicians who could accurately diagnose and treat her, because those physicians might admit
HAMBRICK to HCP's non-preferred hospitals. HAMBRICK ultimately was forced to purchase
her own insurance and to seek care outside of [MGI] in order to timely access care.”


Hambrick defines the purported class as “[a]ll patients for whom HCP assumed financial
responsibility for the institutional care of, or directed the institutional care of” and “[a]ll HCP
patients treated by HCP while HCP is or was controlled or owned by non-physician shareholders.”


In the first cause of action for violation of the UCL, Hambrick alleges that HCP violated numerous
statutory provisions, including those in the Knox-Keene Act, and that HCP's actions constituted
fraudulent and unfair business practices under the UCL. Hambrick alleges that HCP profited by
ignoring the requirements of California law, including the requirements for financial reserves
applicable to health care service plans. Hambrick also alleges that HCP profited by denying access
to care and providing inferior care. Hambrick seeks disgorgement of “ill-gotten gains” and “an
injunction prohibiting [HCP] from violating California law.”


The second cause of action for fraud and “concealment” alleges that “Plaintiffs and [the HCP
defendants] were in a relationship of trust,” and that the HCP defendants **39  had a duty “to
disclose to their patients all material *136  information a reasonable patient would want to know
before consenting to treatment.” The HCP defendants concealed that they had illegally assumed
financial responsibility for hospital care and that this would affect the physicians and hospitals to
which HCP would direct plaintiffs. HCP further concealed that it was not licensed as a health care
service plan or hospital, “and therefore was not lawfully permitted to accept hospital risk or direct
hospital care, and that Plaintiffs would not be afforded all the protections afforded to consumers
by a Knox-Keene licensed entity.”


The complaint further alleges that plaintiffs “reasonably relied upon [the HCP defendants] to seek
their fully informed consent, and to treat them consistent with good professional practice and
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medical standards.” Hambrick alleges that she was injured because she received deficient care
from the physicians and hospitals to which she was referred instead of the physicians and hospitals
that contracted with the health care service plans to which she paid her premiums. She alleges as
damages “physical injuries, emotional injuries, loss of income, future medical expenses, [and] co-
pays or co-insurance payments to the hospitals.” Hambrick also seeks punitive damages against
HCP pursuant to Civil Code section 3294.


Hambrick's third cause of action is for violation of the FAL. She alleges that the HCP defendants
“advertise, including through their website www.healthcarepartners.com, that they are committed
to the guiding principle of coordinated care,” that the services provided by HCP “are ‘patient
centered,’ ” and that HCP “will always strive for the highest quality outcomes.” HCP concealed
its unlicensed status, the financial arrangements by which it was obligated to pay for Hambrick's
care, and the fact that “Plaintiffs would not be afforded the other consumer protections provided
by the Knox-Keene Act.”


Contrary to its representations, HCP “did not provide to Plaintiffs coordinated care intended
to achieve the highest quality outcomes. Instead, [the HCP defendants] managed their patients'
and Plaintiffs' care in a manner designed to delay or deny physician, specialist and hospital
care necessary to properly diagnose and treat Plaintiffs' conditions.” The HCP defendants'
advertisement and representations were made with knowledge that they “had assumed full
financial risk without a Knox-Keene license and without the financial reserves required of licensed
health plans.” Hambrick alleges that HCP made the representations with the intent to induce
patients and health plan members to use HCP for their services, and that HCP knew it was
misleading them. Hambrick alleges as damages the premiums paid to HCP, co-pays, deductibles,
and co-insurance payments paid to HCP.


*137  In her third cause of action, Hambrick seeks to “disgorge [the HCP defendants] of all unjust
gains,” including “all capitation [ 9 ]  paid to [the HCP defendants], and all co-pays, deductibles
and co-insurance payments paid to [the HCP defendants]” and for injunctive relief, including to
“enjoin **40  [the HCP defendants] from their misleading advertising.”


9 The term “ ‘capitation’ basis ... means the [health plan's] reimbursement rate is calculated
on a per capita basis, with a flat rate paid for each individual enrolled in the plan during a
particular time period.” (Solorzano v. Superior Court (1992) 10 Cal.App.4th 1135, 1141, 13
Cal.Rptr.2d 161; see also Cal.Code Regs., tit. 28, § 1300.76, subd. (f) [“ ‘capitated basis’
means fixed per member per month payment or percentage of premium payment wherein
the provider assumes the full risk for the cost of contracted services without regard to the
type, value or frequency of services provided”].)


B. Demurrers
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On March 20, 2013, MGI filed a demurrer to the first amended complaint and a motion to strike.
MGI also sought a protective order staying discovery. MGI demurred on the grounds that Hambrick
failed to state facts sufficient to state a cause of action (Code Civ. Proc., § 430.10, subd. (e)) and
that the court lacked jurisdiction (id., § 430.10, subd. (a)). In its points and authorities, MGI argued
that the doctrine of judicial abstention required dismissal of all claims or, in the alternative, the
court should invoke the doctrine of primary jurisdiction to allow the DMHC to make a licensing
decision.


MGI also argued that each cause of action failed to state a claim. MGI challenged the fraudulent
concealment cause of action on the ground Hambrick failed to plead a duty to disclose, justifiable
reliance, causation and recoverable damages. Finally, MGI argued that plaintiffs lacked standing
to bring a cause of action for false advertising on the basis that they had not alleged that they saw
MGI's advertising or relied on it in selecting MGI's physicians.


On April 12, 2013, HCP-LLC and DVHCP filed a separate demurrer raising the same issues
raised by MGI in its demurrer. In their demurrer, HCP-LLC and DVHCP also argued that the
claims against them should be dismissed because Hambrick failed adequately to plead any alleged
wrongdoing or secondary liability on their part. HCP-LLC and DVHCP also sought a protective
order.


Hambrick opposed both demurrers, as well as MGI's motion to strike. In her opposition to
the demurrers, Hambrick acknowledged that “not ... all capitated medical groups accepting
professional risk are health plans,” but argued that HCP's “direct or indirect acceptance of hospital
capitation constitutes unlicensed health plan operation” and is a “per se violation of the Knox-
Keene Act.”


*138  C. Trial Court's Ruling
On June 21, 2013 the trial court sustained MGI's demurrer without leave to amend as to all three
causes of action, adopting in its entirety its previously issued tentative decision. Addressing MGI's
request that it invoke the doctrine of judicial abstention, the trial court observed:


“Consumer cases involving challenges to the conduct of health care plans, health care insurers and
health care providers, commonly brought as class action claims under [the UCL], have presented
the judicial abstention issue in many different factual contexts. The trial court rulings and appellate
rulings thereon do not present a tidy pattern with an easily ascertainable test for when judicial
abstention should or should not be applied. This, in its own way, would appear to demonstrate
why there are a range of reasonable rulings which can be made in a given factual and legal context
to either abstain or not abstain according to the trial court's best evaluation of (a) the complexity
of the issue(s) presented, (b) its/their overlap with issues committed to the primary jurisdiction
of the regulatory authority and (c) the possibility that inconsistent directions will be given to the
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regulated entity if the [c]ourt acts in tandem with the authorized regulator's continuing exercise
of its power to direct specific conduct.


“The class action case here is pled under Business [and] Professions Code [sections] 17200 and
17500 and as a common law claim for fraud, but common-law fraud claims, as such, hardly
ever qualify for class treatment. The real nub of the case, **41  therefore, is the equitable UCL
claim and [FAL] claim pled on behalf of a putative class. The [c]ourt finds in the exercise of its
discretion after reviewing the argument of all parties that this is a suitable case for the application
of judicial abstention. Each cause of action requires the [c]ourt to decide whether or not [MGI] is
a health plan that was required to have been licensed under the [Knox-Keene Act]. To determine
whether or not [MGI] is or is not in compliance with health maintenance organization licensing
laws requires a detailed analysis of complex corporate structures, of risk allocation via service
provider ‘cap[it]ation’ contracts of the cost of providing medical care, and many related factual
and legal issues.”


After a consideration of applicable case law and authorities cited by plaintiffs, the trial court was
“not persuaded that it should allow this case to proceed in this forum.” It therefore sustained MGI's
demurrer without leave to amend. The court did not reach MGI's argument that plaintiffs failed to
state facts sufficient to state their causes of action.


As to the demurrer filed by HCP-LLC and DVHCP, the trial court noted that “[e]ach of the three
causes of action as against each of these two *139  co-defendants ... would require the [c]ourt to
deal with the same licensing issue presented by the direct claim of plaintiffs against [MGI]. Thus
for the same reasons that abstention will be applied as to the claims against [MGI], the [c]ourt
determines that it is prudent to abstain as to the interrelated claims against these two parties.”


In light of its ruling on the demurrers, the trial court declared MGI's motion to strike, as well as
the motions for a protective order staying discovery, to be moot.


On July 19, 2013, the trial court entered judgment in favor of the HCP defendants, awarded
them costs, and dismissed the action with prejudice. Thereafter, the HCP defendants filed a
memorandum of costs. Hambrick moved to tax costs, arguing that the HCP defendants were not
prevailing parties in light of the trial court's decision to abstain and that the HCP defendants failed
to itemize their costs. The HCP defendants then filed a restated memorandum of costs. The trial
court denied the motion to tax costs.


This timely appeal by Hambrick from the judgment of dismissal, including its award of costs,
followed.
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DISCUSSION


A. Overview of the Knox-Keene Act


1. Provisions of the Act
The Knox-Keene Act “provides the legal framework for the regulation of California's individual
and group health care [service] plans” by the DMHC. (Rea v. Blue Shield of California (2014) 226
Cal.App.4th 1209, 1215, 172 Cal.Rptr.3d 823.) The Legislature's “intent and purpose” in enacting
the Knox-Keene Act was “to promote the delivery and the quality of health and medical care to the
people of the State of California who enroll in, or subscribe for the services rendered by, a health
care service plan or specialized health care service plan....” (§ 1342.)


The DMHC “has charge of the execution of the laws of this state relating to health care service
plans and the health care service plan business including, but not limited to, those laws directing
the department to ensure that health care service plans provide enrollees with access to quality
health care services and protect and promote the interests of enrollees.” (§ 1341, subd. (a).)
The chief officer of the DMHC is the Director of the DMHC. (Id., subd. (b).) “The director
shall be responsible for the performance of all *140  duties, the **42  exercise of all powers
and jurisdiction, and the assumption and discharge of all responsibilities vested by law in the
department....” (Id., subd. (c).)


The Knox-Keene Act defines a “ ‘[h]ealth care service plan’ ” as “[a]ny person who undertakes
to arrange for the provision of health care services to subscribers or enrollees, or to pay for or
to reimburse any part of the cost for those services, in return for a prepaid or periodic charge
paid by or on behalf of the subscribers or enrollees.” (§ 1345, subd. (f)(1).) The term “ ‘[p]erson’
” includes a medical corporation or association. 10  (Id. subd. (j).) “ ‘Basic health care services’
” encompass “[p]hysician services, including consultation and referral,” “[h]ospital inpatient
services and ambulatory care services,” “[d]iagnostic laboratory and diagnostic and therapeutic
radiologic services,” “[h]ome health services,” “[p]reventative health services,” “[e]mergency
health care services,” and “[h]ospice care.” (Id. subd. (b)(1)-(7).)


10 Section 1345 defines a “ ‘[p]erson’ ” to include “any person, individual, firm, association,
organization, partnership, business trust, foundation, labor organization, corporation, limited
liability company, public agency, or political subdivision of the state.” (Id. subd. (j).)


Health care service plans must be licensed by the DMHC in order to operate in California. (§ 1349;
Viola v. Department of Managed Health Care (2005) 133 Cal.App.4th 299, 309, 34 Cal.Rptr.3d
626; Imbler v. PacifiCare of Cal., Inc. (2002) 103 Cal.App.4th 567, 570, 126 Cal.Rptr.2d 715.)
Section 1349 provides: “It is unlawful for any person to engage in business as a plan in this state
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or to receive advance or periodic consideration in connection with a plan from or on behalf of
persons in this state unless such person has first secured from the director a license ...,” or the
person is exempt from regulation. 11


11 In order to obtain a license to operate as a health care service plan, an organization must
submit an application in conformity with lengthy requirements of section 1351 and California
Code of Regulations, title 28, section 1300.51. Section 1353 provides that “[t]he director
shall issue a license to any person filing an application pursuant to this article, if the
director, upon due consideration of the application and of the information obtained in any
investigation, including, if necessary, an onsite inspection, determines that the applicant has
satisfied the provisions of this chapter and that, in the judgment of the director, a disciplinary
action pursuant to Section 1386 would not be warranted against such applicant. Otherwise,
the director shall deny the application.”


A licensed health care service plan may contract with a “risk-bearing organization” for the
provision of health care services. (§ 1375.4; Cal.Code Regs., tit. 28, § 1300.75.4 et seq.) A
risk-bearing organization includes “a professional medical corporation, other form of corporation
controlled by physicians and surgeons, a medical partnership, ... or another lawfully organized
group of physicians that delivers, furnishes, or otherwise arranges *141  for or provides health care
services,” other than a health care service plan, “that does all of the following: [¶] (A) Contracts
directly with a health care service plan or arranges for health care services for the health care
service plan's enrollees. [¶] (B) Receives compensation for those services on any capitated or fixed
periodic payment basis. [¶] (C) Is responsible for the processing and payment of claims made
by providers for services rendered by those providers on behalf of a health care service plan that
are covered under the capitation or fixed periodic payment made by the plan to the risk-bearing
organization ....“ (§ 1375.4, subd. (g).) 12


12 Section 1300.75.4, subdivision (d)(2), of title 28 of the California Code of Regulations
defines a “[r]isk-shifting arrangement” as “a contractual arrangement between an
organization and a plan under which the plan pays the organization on a fixed, periodic
or capitated basis, and the financial risk for the cost of services provided pursuant to the
contractual arrangement is assumed by the organization.”


**43  The central issue in this case is whether HCP is a health care service plan under section
1345, subdivision (f)(1), or a risk-bearing organization under section 1375.4, subdivision (g).
Only the former requires a Knox-Keene license. As we discuss below, the question of the proper
characterization of HCP can only be determined by making a policy determination as to the
acceptable level of risk a medical group may accept before being required to obtain a license as
a health care service plan.
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2. Characterization of HCP Under the Knox-Keene Act
Hambrick has not asserted in the trial court or on appeal that HCP meets the statutory definition
of a health care service plan as one that “undertakes to arrange for the provision of health care
services to subscribers or enrollees ... in return for a prepaid or periodic charge paid by or on behalf
of the subscribers or enrollees.” (§ 1345, subd. (f)(1).) Indeed, Hambrick alleges that she made
payments for medical care to an organization other than HCP, which in turn made payments to
HCP for her medical care.


Instead, in her opening brief, Hambrick argues that “MGI is assuming global healthcare risk and
so is acting as a health plan.” When asked at oral argument on what basis a court should determine
whether HCP is a health care service plan under section 1345, subdivision (f)(1), or a medical
group serving as a risk-bearing organization under section 1375.4, subdivision (g), Hambrick's
counsel responded that this determination can be made by reviewing HCP's contracts to determine
whether it is accepting “global risks.” Counsel argued: “You can have capitation agreements but
not to the point that you are accepting global risk without a license.”


When asked where the court would find a definition of unacceptable global risk, Hambrick's
counsel responded that the court should look at the *142  definition in section 1349.2, subdivision
(a)(3), for the definition of fee-for-service. This section currently provides that one of the
conditions for a health care service plan that provides health care for public entities to be exempt
from the licensing requirements is that “providers are reimbursed solely on a fee-for-service basis,
so that providers are not at risk in contracting arrangements.” (Id., subd. (a)(3).)


[1] It is not the case, however, that a risk-bearing organization cannot accept any per-patient
payments under capitation agreements without becoming a health care service plan. Rather, as we
discuss above, licensed health care service plans may contract with risk-bearing organizations that
“[r]eceive[ ] compensation for those services on any capitated or fixed periodic payment basis.” 13


(§ 1375.4, subd. (g)(1)(B).) Similarly, section 1348.6, subdivision (b), allows a health care service
plan to make payments to a physician group, including “general payments, such as capitation
payments.” 14


13 HCP appears to argue that it is more properly characterized as a risk-bearing organization.
At oral argument, HCP's counsel argued: “Not all risk-bearing organizations are health care
service plans, and health care service plans are not easily or readily defined by the statute.”


14 Section 1348.6, subdivision (b), provides that contracts between a health care service plan
and a physician group or physician may include “incentive plans that involve general
payments, such as capitation payments, or shared-risk arrangements that are not tied to
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specific medical decisions involving specific enrollees or groups of enrollees with similar
medical conditions....”


**44  Further, as our colleagues in the Fourth District have held, “the Legislature has specifically
approved of various risk-shifting arrangements including capitation payments.” (California
Medical Assn. v. Aetna U.S. Healthcare of California, Inc. (2001) 94 Cal.App.4th 151, 162, 114
Cal.Rptr.2d 109, fn. omitted; accord, Desert Healthcare Dist. v. PacifiCare FHP, Inc. (2001)
94 Cal.App.4th 781, 789, 114 Cal.Rptr.2d 623 (Desert Healthcare ).) “Similarly, administrative
regulations contemplate the contractual shifting of financial risk from health plans to other risk-
bearing entities.” (California Medical Assn., supra, at p. 162, 114 Cal.Rptr.2d 109.)


[2] Alternatively, Hambrick appears to be requesting that this court consider a prior version of
section 1349.3 that was repealed effective January 1, 2002, and thus is not applicable here. The
only reference in the record to the former section 1349.3 is the memorandum entitled, “Overview
of Risk-Sharing Arrangements,” which was prepared by the Financial Solvency Standards Board
(FSSB) 15  for a January 29, 2002 meeting of the DMHC (FSSB *143  Memo), which document
has been referenced by both parties in their briefs and oral argument. 16  The FSSB Memo states
as to section 1349.3, after acknowledging that it has been repealed: “This provision restated the
general proposition, that a health plan may not contract with anyone but a licensed health care plan
‘for the assumption of financial risk with respect to the provision of both institutional and non-
institutional health care services and any other form of global capitation.’ ”


15 The Legislature established the FSSB in 1999 in section 1347.15. (Stats. 1999, ch. 529,
§ 1 (Sen. Bill No. 260).) Subdivision (a) of section 1347.15 provides: “There is hereby
established in the [DMHC] the [FSSB] composed of eight members....” The stated purpose
of the FSSB is to “(1) Advise the director on matters of financial solvency affecting the
delivery of health care services. [¶] (2) Develop and recommend to the director financial
solvency requirements and standards relating to plan operations, plan-affiliate operations
and transactions, plan-provider contractual relationships, and provider-affiliate operations
and transactions. [¶] (3) Periodically monitor and report on the implementation and results
of the financial solvency requirements and standards.” (Id. subd. (b).)


16 As we discuss below, we take judicial notice of the FSSB Memo for the limited purpose of
providing context to the parties' arguments, but not as a statement of FSSB's or DMHC's
interpretation of the law.


We are not aware of any current provision of the Knox-Keene Act or the DMHC regulations that
defines “global risk” or states that a risk-bearing organization taking on global risk thereby is
transformed into a health care service plan. Rather, it appears that Hambrick seeks for the court
to consider the now-repealed section 1349.3, as interpreted by the FSSB Memo, to find that HCP,
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by entering into “global capitation” agreements with a health care service plan, is itself a health
care service plan.


The challenge for Hambrick, however, is that neither the repealed section of the Knox-Keene Act
nor the FSSB Memo is controlling law on the definition of a health care service plan. Moreover,
even if the court were to find that a medical group accepting “global risk” must have a license
under the Knox-Keene Act as a health care service plan, nowhere does the Knox-Keene Act or
DMHC's regulations define what level of risk would cause a risk-bearing organization to become
a health care service plan. Rather, this is a regulatory decision that would need to be made **45
by the DMHC in deciding whether HCP needs a license. Having the court decide the level of
acceptable risk that a medical group may bear without becoming a health care service plan would
cause the court to wade into the complex economic policy and regulatory framework that are better
left to the DMHC.


B. The FSSB Memorandum
In support of her opposition to the demurrers, Hambrick asked the trial court to take judicial notice
of the FSSB Memo. It does not appear from the record that the trial court ruled on this request. At
oral argument, however, counsel for both sides referred repeatedly to the document. When asked
to what an entity would refer when determining whether it needed a license, counsel for the HCP
defendants responded in part by referring to the FSSB Memo. Similarly, in the HCP defendants'
brief they cite to the FSSB Memo.


*144  Because both parties relied on the document at oral argument and it can be found on the
DMHC's Web site (www.dmhc.ca.gov), 17  we take judicial notice of the document on appeal, but
only to the extent it gives meaning to the parties' arguments. (Evid.Code, §§ 452, 459; see Sierra
Pacific Holdings, Inc. v. County of Ventura (2012) 204 Cal.App.4th 509, 512, fn. 1, 138 Cal.Rptr.3d
865 [taking judicial notice of Federal Aviation Administration advisory circular pursuant to
Evid.Code, §§ 452, subd. (b), 459]; Souza v. Westlands Water Dist. (2006) 135 Cal.App.4th 879,
886, fn. 1, 38 Cal.Rptr.3d 78 [taking judicial notice of notice of agenda for water district's board
meeting and a notice to landowners pursuant to Evid.Code, § 452, subds. (b) & (h) ]; Empire
Properties v. County of Los Angeles (1996) 44 Cal.App.4th 781, 788, fn. 2, 52 Cal.Rptr.2d 69
[taking judicial notice of 1979 report of the task force of property task administration pursuant to
Evid.Code, §§ 452, subd. (h), 459].)


17 http://www.dmhc.ca.gov/Portals/0/AbouttheDMHC/FSSB/Meetings/a020129_info.pdf (as
of June 1, 2015).


According to the FSSB Memo, its purpose was “to facilitate a more focused discussion regarding
some common forms of risk arrangements and certain regulatory policy issues they raise.” Thus,
the FSSB Memo was never adopted by either the FSSB or DMHC as a guidance document for
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when a medical group would be characterized as a health care service plan. The FSSB Memo
provides: “Although it is unlawful for any person to engage in the business of a health plan or
to undertake to arrange for the provision of health care services in return for prepaid or periodic
consideration without first securing a Knox-Keene license, [under section] 1349, health care
providers operating within the scope of their license are impliedly exempt from this requirement.
Based on this implied exemption, health plans contract with a variety of health care providers on
a prepaid or periodic basis who then become responsible for furnishing actual health care services
to health plan enrollees .... ( ... § 1375.4[, subd.] (a)(1).) If a plan maintains capitation or risk-
sharing contracts, it must ensure that each contracting provider has the administrative and financial
capacity to meet its contractual obligations. [California Code of Regulations, title 28, section]
1300.70[, subdivision] (b)(2)(H)(1).” (Fn. & italics omitted.)


The FSSB Memo further explains that “[t]he bulk of health plan delegation involves contracting
with risk-bearing organizations” as that term is defined in section 1375.4, subdivision (g)(1). “Risk
arrangements usually fall within one of three basic **46  structures: full risk, shared risk or global
risk arrangements.” “Full risk (‘dual risk’) contracting is often used to describe the situation where
a health plan enters into multiple capitation agreements to shift the majority of the risk for the
provisions of health care services to providers. Typically, a health plan will capitate a hospital to
provide, arrange *145  and pay for institutional risk, which typically includes a combination of
hospital, skilled nursing and hospice care. The health plan also capitates a physician network that
is closely associated with the hospital to provide, arrange and pay for professional risk, which
typically includes physician and ancillary provider services. Either or both of these capitation
arrangements may include additional risk arrangements for home health care, ambulance, durable
medical equipment, corrective appliances, pharmacy, and injectibles.”


Next, the FSSB Memo states that the term “[s]hared risk contracting is often used to describe
the situation where a health plan enters into a capitation agreement with a physician organization
to render professional services, but does not enter into a capitation arrangement with a hospital.
In these situation[s] the health plan ‘retains’ the institutional risk, but requires the provider
organizations to participate in ... one or more risk arrangements relating to the provision of
institutional services....”


Finally, the FSSB Memo explains that “[g]lobal risk contracting” occurs “where a health plan
enters into a capitation agreement with only one health care provider to shift the entire risk for
the provision of both institutional and professional health care services to a single entity.... This
type of contracting is limited to organizations that have secured a Knox-Keene license or a Knox-
Keene license with waivers.” (Italics added, fn. omitted.)


In discussing a possible approach to evaluating the “appropriateness” of current risk arrangements,
the FSSB Memo observes that “[c]onsideration of risk sharing arrangements is a complex topic”
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that “is complicated further by a statutory/regulatory structure that provides limited guidance.” The
memorandum continues: “Historically, licensed health care providers were impliedly exempted
from the [s]ection 1349 licensure requirements for services falling within the scope of their
professional health care license. Unfortunately, little regulatory guidance evolved to define the
scope of health care services that appropriately fell within the licensure of each individual health
care professional.


“Partially in response to the increasing scope of delegated financial risk for the provisions [sic
] of health care services and partially in response to a number of well publicized medical group
bankruptcies, the Legislature, as part of the enactment of [Senate Bill No.] 260 enacted ... [s]ection
1349.3. This provision restated the general proposition, that a health plan may not contract with
anyone but a licensed health care plan ‘for the assumption of financial risk with respect to the
provision of both institutional and non-institutional health care services and any other form of
global capitation.’


“While [s]ection 1349.3 contained a sunset clause automatically repealing this provision on
January 1, 2002, the import of this section—that whenever a *146  physician organization is
placed at financial risk for ‘institutional’ health care services, it has wandered into the area
of ‘global’ capitation, which is a prohibited activity—remains current law. As such, additional
guidance as to the meaning of ‘institutional[,’] ‘non-institutional’ and ‘forms of global risk’ is still
needed.” (Italics omitted.)


The memo then suggests “two threshold questions” as a “starting point” for the **47  FSSB “to
study the ‘appropriateness’ of risk arrangements”: “(1) what constitutes institutional services; and
(2) when has financial risk for institutional services been contractually assigned to a provider
organization.”


With respect to the first question, the FSSB Memo observes that “[c]urrent regulatory
interpretation suggests that health plans cannot delegate the assumption of financial risk for
‘institutional’ services to medical groups without effectively engaging in the prohibited practice of
‘global capitation.’ Before determining whether the risk associated with a given category of costs
has been ‘passed’ to a provider thereby creating a form of global risk, one must delineate which
cost categories constitute institutional care.”


The FSSB Memo then notes that “[a]rguably, the brightest line for institutional risk is direct facility
charges for both inpatient and outpatient services. Beyond this bright line appears a large gray
area.” It then suggests that “[o]ne possible criterion for determining if a service category should be
classified as institutional versus non-institutional would be to look to the physician organization's
licensure. Specifically, any service for which the physician is licensed to perform would constitute
non-institutional risk; all remaining categories would default into the institutional category....”
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After suggesting possible resolutions for the question of what constitutes an institutional risk, the
FSSB Memo turns to the second threshold question, noting that “[o]nce a determination is made
regarding what constitutes institutional services, a determination must be made as to whether or
not the financial risk associated with providing those services has been contractually assumed by
a provider organization.”


C. The Trial Court Acted Within Its Discretion in Invoking the Judicial Abstention Doctrine
as to Hambrick's UCL and FAL Causes of Action


1. Standard of Review
[3]  [4] A trial court's decision to dismiss a lawsuit or a cause of action based on the doctrine of
judicial abstention is reviewed for abuse of discretion. (Arce v. Kaiser Foundation Health Plan,
Inc. (2010) 181 Cal.App.4th 471, 482, 104 Cal.Rptr.3d 545 (Arce ); accord, *147  Acosta v. Brown
(2013) 213 Cal.App.4th 234, 244, 152 Cal.Rptr.3d 340 (Acosta ).) A trial court abuses its discretion
when its decision exceeds the bounds of reason by being arbitrary, capricious or patently absurd in
light of the circumstances. (People ex rel. Owen v. Media One Direct, LLC (2013) 213 Cal.App.4th
1480, 1484, 153 Cal.Rptr.3d 636; People ex rel. Brown v. Black Hawk Tobacco, Inc. (2011) 197
Cal.App.4th 1561, 1567, 133 Cal.Rptr.3d 99.) “Unless there has been a clear miscarriage of justice,
a reviewing court will not substitute its opinion for that of the trial court so as to avoid divesting
the trial court of its discretionary power.” (Medical Bd. of California v. Chiarottino (2014) 225
Cal.App.4th 623, 628, 170 Cal.Rptr.3d 540.) “ ‘When two or more inferences can reasonably be
deduced from the facts, the reviewing court has no authority to substitute its decision for that of
the trial court.’ ” (Arce, supra, at p. 482, 104 Cal.Rptr.3d 545, quoting Shamblin v. Brattain (1988)
44 Cal.3d 474, 478–479, 243 Cal.Rptr. 902, 749 P.2d 339.)


[5] “It must be remembered, however that ‘[t]he scope of discretion always resides in the particular
law being applied, i.e., in the “legal principles governing the subject of [the] action....” Action that
transgresses the confines of the applicable principles of law is outside the scope of **48  discretion
and we call such action an “abuse” of discretion. [Citation.] If the trial court is mistaken about the
scope of its discretion, the mistaken position may be “reasonable”, i.e., one as to which reasonable
judges could differ. [Citation.] But if the trial court acts in accord with its mistaken view the action
is nonetheless error; it is wrong on the law.’ [Citation.]” (Acosta, supra, 213 Cal.App.4th at p.
258, 152 Cal.Rptr.3d 340; accord, Klein v. Chevron U.S.A., Inc. (2012) 202 Cal.App.4th 1342,
1361, 137 Cal.Rptr.3d 293 [“ ‘[a] trial court's decision that rests on an error of law is an abuse of
discretion’ ”] (Klein ).) 18


18 Hambrick contends that the demurrer was based on speculative arguments and matters
outside the four corners of the first amended complaint or not subject to judicial notice.
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However, the trial court's decision to sustain the HCP defendants' demurrers without leave
to amend was not based on a determination that Hambrick failed to plead her three causes
of action, but rather on the factors underlying the abstention doctrine. Hambrick cites no
authority for the proposition that in deciding whether to abstain the trial court was limited
to the four corners of the first amended complaint.


2. The Abstention Doctrine
[6]  [7]  [8] Under the abstention doctrine, “a trial court may abstain from adjudicating a suit
that seeks equitable remedies if ‘granting the requested relief would require a trial court to assume
the functions of an administrative agency, or to interfere with the functions of an administrative
agency.’ [Citation.]” (Arce, supra, 181 Cal.App.4th at p. 496, 104 Cal.Rptr.3d 545.) Abstention
may also be appropriate if “ ‘the lawsuit involves determining complex economic policy, which
is best handled by the Legislature or an administrative agency,’ ” or if “ ‘granting injunctive relief
would be unnecessarily burdensome for the trial *148  court to monitor and enforce given the
availability of more effective means of redress.’ ” (Ibid.; accord, Blue Cross of California, Inc. v.
Superior Court (2009) 180 Cal.App.4th 138, 157, 102 Cal.Rptr.3d 615 (Blue Cross ).) In addition,
as we held in Klein, “abstention is generally appropriate only if there is an alternative means of
resolving the issues raised in the plaintiff's complaint.” (Klein, supra, 202 Cal.App.4th at p. 1369,
137 Cal.Rptr.3d 293.)


Many courts have addressed the question whether abstention is appropriate in the context of UCL
or FAL claims for violation of the Knox-Keene Act. In Arce, we considered whether the trial court
abused its discretion by abstaining from adjudicating a UCL claim that Kaiser violated the Knox-
Keene Act and Mental Health Parity Act by categorically denying plan members with autism
spectrum disorders coverage for behavioral and speech therapy. In holding that the trial court was
well-equipped to determine whether Kaiser's denial violated the Knox-Keene Act, we found that
“the Legislature already has made the relevant policy determinations in mandating that health
care plans provide coverage for the medically necessary treatment of autism under the same terms
and conditions applied to other medical conditions.” (Arce, supra, 181 Cal.App.4th at p. 501, 104
Cal.Rptr.3d 545.) Therefore, the determination of whether the therapies at issue were “ ‘health care
services’ ” under the Mental Health Parity Act and the Knox-Keene Act “are issues of statutory
interpretation that are well suited for adjudication by the courts.” (Ibid.)


Further, we found that “resolution of the UCL claim would not call upon the court to engage in
individualized determinations of medical necessity for each putative class member, but rather to
perform the basic judicial functions of contractual and statutory interpretation. To determine **49
whether Kaiser systematically breached its health plan contract by denying coverage for applied
behavior analysis therapy and speech therapy for autism spectrum disorders, the trial court would
need to interpret the relevant terms of the contract, and decide whether the therapies are or are
not covered services.” (Arce, supra, 181 Cal.App.4th at p. 499, 104 Cal.Rptr.3d 545.) We noted
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further that the interpretation of contracts “is primarily a judicial function.” (Id. at p. 500, 104
Cal.Rptr.3d 545.)


We also concluded that the other traditional grounds for invoking the abstention doctrine did not
apply. Specifically, we found that “there is no indication that granting injunctive or declaratory
relief in this action would be unnecessarily burdensome for the trial court.” (Arce, supra, 181
Cal.App.4th at p. 500, 104 Cal.Rptr.3d 545.) It addition, resolution of Arce's UCL claim “would
not call upon the court to determine complex issues of economic or health policy” (id., at p. 500,
104 Cal.Rptr.3d 545); nor would it “require the trial court to assume or interfere with the functions
of an administrative agency” (id. at p. 501, 104 Cal.Rptr.3d 545).


Similarly, in Blue Cross of California, Inc. v. Superior Court (2009) 180 Cal.App.4th 1237, 102
Cal.Rptr.3d 615, this district upheld the trial court's *149  decision declining to abstain from
adjudication of a lawsuit brought by the city attorney seeking relief under the UCL and FAL for
Blue Cross's postclaims underwriting practices, alleging violation of the Knox-Keene Act. The
court affirmed the trial court's decision, finding that “the city attorney is asking the court to perform
an ordinary judicial function, namely, to grant relief under the UCL and the FAL for business
practices that are made unlawful by statute. The relief requested by the city attorney will not
interfere with the functions of either the [Department of Insurance] or the DMHC, including the
relief that those agencies have already secured by settlements.” (Id. at p. 1258, 102 Cal.Rptr.3d
615.)


In this case, by contrast, HCP does not fall within the definition of a “health care service plan”
under the plain language of the Knox-Keene Act in section 1345, subdivision (f)(1), because
Hambrick paid her premiums to an unidentified health care service plan, not to HCP. Hambrick
does not argue otherwise, but maintains that HCP nevertheless is required to be licensed under the
Knox-Keene Act because it assumed the global risk of institutional or hospital care. The parties
appear to agree that a determination of whether HCP operates as a health care service plan depends
on whether it has assumed the “global risk” of hospital care under capitation agreements it has
with the unidentified health care service plan to which Hambrick paid her premiums.


In contrast to Arce and Blue Cross, this determination has not been made by the Legislature.
Nowhere in the Knox-Keene Act is there a definition of what level of risk assumed by a medical
group under a capitation agreement would cause it to be characterized as a health care service
plan. Neither has the DMHC provided any guidance in its regulations. Rather, Hambrick asks us to
make this determination by relying upon the FSSB Memo, which has never been formally adopted
by the FSSB or the DMHC.


We find that the determination of the level of financial risk under a capitation agreement that
causes a “risk-bearing organization” under section 1375.4, subdivision (g), to become a “health
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care service plan” under section 1345 is precisely the type of regulatory determination involving
complex economic policy that should be made by the DMHC in the first instance. **50  This
issue of the transfer of risk under capitation agreements from a health care service plan to a
medical group was squarely before the court in Desert Healthcare, supra, 94 Cal.App.4th 781,
114 Cal.Rptr.2d 623.


In Desert Healthcare, our colleagues in the Fourth District held: “The instant case is a perfect
example of when a court of equity should abstain. Desert Healthcare essentially argues that
PacifiCare abused the capitation *150  system by transferring too much risk to its intermediary
without adequate oversight. In order to fashion an appropriate remedy for such a claim, be it
injunctive or restitutionary, the trial court would have to determine the appropriate levels of
capitation and oversight. Such an inquiry would pull the court deep into the thicket of the health
care finance industry, an economic arena that courts are ill-equipped to meddle in. As such, there is
no proper role for the court of equity to play in the instant dispute.” 19  (Desert Healthcare, supra,
94 Cal.App.4th at pp. 795–796, 114 Cal.Rptr.2d 623.)


19 In Desert Healthcare, the owner of a hospital sued PacifiCare, a health care service plan
licensed under the Knox-Keene Act. Similar to the arrangement alleged here, PacifiCare
contracted with Desert Physicians Association (DPA) to provide medical services to
subscribers of PacifiCare. Pursuant to their “capitation agreement,” “PacifiCare paid DPA
a flat fee per person to provide physicians and obtain hospital services for PacifiCare's
subscribers.” (Desert Healthcare, supra, 94 Cal.App.4th at p. 785, 114 Cal.Rptr.2d 623.)
DPA, in turn, contracted with Desert Healthcare to obtain hospital services for PacifiCare's
subscribers. (Ibid.) After DPA filed for bankruptcy and extinguished its debts, Desert
Healthcare sought to recover millions of dollars it had spent for hospital services provided to
subscribers of PacifiCare. (Ibid.) Desert Healthcare asserted UCL claims based on the Knox-
Keene Act against PacifiCare based on “PacifiCare's practice of requiring waivers from its
providers and refusing to pay claims for which it had received premiums.” (Id. at pp. 785–
786, 114 Cal.Rptr.2d 623, fn.omitted.)


Other courts have similarly abstained from adjudicating UCL and FAL claims for violations
of the Knox-Keene Act and similar health care laws where determination of the claims would
require the court to assume the regulatory powers of the designated administrative agency.
(See, e.g., Alvarado v. Selma Convalescent Hospital (2007) 153 Cal.App.4th 1292, 1306, 64
Cal.Rptr.3d 250 [abstention upheld as to UCL claims for insufficient nursing hours per patient
under applicable health care law] (Alvarado ); Samura v. Kaiser Foundation Health Plan, Inc.
(1993) 17 Cal.App.4th 1284, 1301, 22 Cal.Rptr.2d 20 [abstention upheld as to UCL claims for
third party liability provisions alleged to be unlawful under Knox-Keene Act]; see Acosta, supra,
213 Cal.App.4th at p. 251, 152 Cal.Rptr.3d 340 [trial court did not abuse its discretion in invoking
the abstention doctrine where petitioners were “asking the trial court to replicate administrative
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responsibilities imposed by law on the [Department of Labor]” to devise, monitor and enforce the
Social Security Act timeliness requirements].)


In Samura, a health care plan member brought UCL claims against Kaiser for third-party liability
provisions in service agreements that the member alleged violated the Knox-Keene Act. The
First District reversed the trial court's order issuing an injunction, finding that the acts were not
specifically made unlawful under the Knox-Keene Act. (Samura v. Kaiser Foundation Health
Plan, Inc., supra, 17 Cal.App.4th at p. 1301, 22 Cal.Rptr.2d 20.) Accordingly, the court held,
“[i]n basing its order on these provisions [in the Knox-Keene Act], the trial court assumed a
regulatory power over [the defendants] that the Legislature has entrusted exclusively **51  to the
Department of Corporations.... [T]he *151  courts cannot assume general regulatory powers over
health maintenance organizations through the guise of enforcing Business and Professions Code
section 17200.” (Id. at pp. 1301–1302, 22 Cal.Rptr.2d 20.)


Similarly, in Alvarado, the plaintiff filed a class action alleging causes of action under the UCL
and FAL against skilled nursing and intermediate care facilities to require the facilities to comply
with statutory requirements for the minimum number of nursing hours per nursing patient. The
statute required the State Department of Health Care Services to adopt regulations setting forth
the minimum number of hours per patient required in each type of facility. (Alvarado, supra, 153
Cal.App.4th at p. 1303, 64 Cal.Rptr.3d 250.)


Our colleagues in Division Three affirmed the trial court's reliance on the abstention doctrine,
finding that “[a]djudicating this class action controversy would require the trial court to assume
general regulatory powers over the health care industry through the guise of enforcing the UCL, a
task for which the courts are not well equipped. [Citation.]” (Alvarado, supra, 153 Cal.App.4th at
pp. 1303–1304, 64 Cal.Rptr.3d 250.) In reaching this conclusion, the court detailed the complex
factors that it would need to analyze to determine whether a particular facility was providing the
required number of nursing hours. The court concluded that this was “a task better accomplished
by an administrative agency than by trial courts.” (Id. at p. 1306, 64 Cal.Rptr.3d 250.)


3. Hambrick Has Failed to Show That the Trial Court Abused Its Discretion in Abstaining
from Adjudicating Her UCL and FAL Claims.


[9] Hambrick urges us to follow this district's holding in Blue Cross by finding that the trial court
would perform solely a judicial function in resolving her UCL and FAL claims. (See Blue Cross of
California, Inc. v. Superior Court, supra, 180 Cal.App.4th 1237, 102 Cal.Rptr.3d 615.) Hambrick
cites to section 1349 as support for her argument that “the Legislature has already made the policy
determination that an entity engaging in specific types of practices must be licensed under the
Knox-Keene Act in order to engage in those practices.” However, section 1349 states only that it is
unlawful to engage in business as a health care service plan without first obtaining a Knox-Keene
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Act license from the Director of the DMHC. 20  It sheds no light on the circumstances under which
a medical group that does not fall within the definition of a health care service plan under section
1349, but which contracts with a health care *152  service plan to assume the risk of institutional
or other medical care, must obtain a license under the Knox-Keene Act. Indeed, other than the
FSSB Memo, which does not have the force of law, Hambrick has not cited any statutory provision
or regulation that would guide a trial court's resolution of this issue.


20 Hambrick also relies on section 1253, subdivision (a). Section 1253 is not part of the Knox-
Keene Act. It is a general licensing statute that requires a person or entity operating a health
facility in California to obtain a license enabling it to do so. (See §§ 1250, 1251, 1253, subd.
(a).) Because Hambrick at no time alleged that HCP operated a “health facility,” her reliance
on section 1253 is misplaced.


[10] As we discuss above, while abstention is not appropriate where resolution of the issues
involves solely the judicial function of resolving questions of law based on facts before the court
(see Arce, supra, 181 Cal.App.4th at p. 478, 104 Cal.Rptr.3d 545; **52  Blue Cross of California,
Inc. v. Superior Court, supra, 180 Cal.App.4th at p. 1242, 102 Cal.Rptr.3d 615), abstention is
appropriate where resolution of a case would require the court to assume general regulatory powers
and determine complex economic policies (see Alvarado, supra, 153 Cal.App.4th at pp. 1295–
1296, 64 Cal.Rptr.3d 250; Desert Healthcare, supra, 94 Cal.App.4th at p. 785, 114 Cal.Rptr.2d
623).


In this case, the determination of whether HCP was required to be licensed would, as the trial court
aptly noted, “require[ ] a detailed analysis of complex corporate structures, of risk allocation via
service provider ‘cap[it]ation’ contracts of the cost of providing medical care, and many related
factual and legal issues.” The court therefore would be required to determine complex economic
policy within the context of the managed health care system. This is a task properly left to the
Director of the DMHC. Any contrary conclusion would require the trial court to assume the
functions of the Director of the DMHC and effectively usurp the director's powers.


D. Hambrick Has an Alternative Forum to Resolve Her Claims 21


21 Pursuant to our March 6, 2015 request, the parties submitted letter briefs discussing the
remedies the director of the DMHC may order for violations of the licensing provisions of
the Knox-Keene Act.


As we note above, “abstention is generally appropriate only if there is an alternative means
of resolving the issues raised in the plaintiff's complaint.” (Klein, supra, 202 Cal.App.4th at p.
1369, 137 Cal.Rptr.3d 293.) However, our decision in Klein rested on different circumstances.
There, we held that there was no alternative remedy for Klein's claims under the UCL and
Consumers Legal Remedies Act (Civ. Code, § 1750 et seq.) for Chevron's failure to compensate
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for temperature variations in retail motor fuel, which resulted in consumers receiving less motor
fuel, as measured by mass and energy, than they would receive if Chevron adjusted for temperature
increases. Chevron argued that the court should abstain in light of a report by the California Energy
Commission analyzing the costs and benefits of implementing fuel pumps at retail stations that
would remedy the temperature variations. (Ibid.)


*153  We found that “[t]he fact that the Legislature has required an agency to investigate remedies
to a potentially problematic business practice is not, standing alone, sufficient to support judicial
abstention.” (Klein, supra, 202 Cal.App.4th at p. 1369, 137 Cal.Rptr.3d 293.) We concluded that
“to abstain from deciding the issues plaintiffs have raised in their complaint means that those issues
will remain unresolved unless the Legislature decides to intervene, which may never occur.” (Id.
at p. 1370, 137 Cal.Rptr.3d 293.)


In reaching our holding, we distinguished four prior cases in which the courts upheld abstention
after finding there were adequate alternative remedies. (See Klein, supra, 202 Cal.App.4th at p.
1371, 137 Cal.Rptr.3d 293, citing to Wolfe v. State Farm Fire & Casualty Ins. Co. (1996) 46
Cal.App.4th 554, 567–568, 53 Cal.Rptr.2d 878 [abstention appropriate where Legislature had
addressed problem of availability of earthquake insurance and expressed intent to continue to
address issue]; Center for Biological Diversity, Inc. v. FPL Group, Inc. (2008) 166 Cal.App.4th
1349, 1365–1366, 83 Cal.Rptr.3d 588 [abstention appropriate in light of ongoing administrative
proceedings to address killing of birds by wind turbine electric generators]; Alvarado, supra,
153 Cal.App.4th at p. 1305, 64 Cal.Rptr.3d 250 [Legislature intended the State Department
of Health Care Services (DHCS) to enforce statute mandating nursing hours per patient]; 22


Shamsian v. Department of Conservation (2006) 136 Cal.App.4th 621, 642, 39 Cal.Rptr.3d 62
[abstention proper where Legislature established regulatory framework to address “complex
statutory arrangement of requirements and incentives involving participants in the beverage
container recycling scheme” administered **53  by Department of Conservation] .)


22 The court in Alvarado also noted that if the DHCS failed to act, the plaintiffs were free to
pursue a writ of mandate to compel DHCS to comply with its duty to enforce the nursing
hours mandate in section 1276.5. (Alvarado, supra, 153 Cal.App.4th at p. 1306 & fn. 5, 64
Cal.Rptr.3d 250 [“[n]othing in this opinion is intended to preclude plaintiff from pursuing
appropriate writ relief pursuant to the Code of Civil Procedure to compel the DHCS ...
to enforce the requirement that ‘the minimum number of actual nursing hours per patient
required in a skilled nursing facility shall be 3.2 hours”].) Similarly, here the Legislature
intended for the DMHC to exercise its regulatory authority under sections 1349 and 1391
to insure that health care service plans obtain licenses under the Knox-Keene Act and, if it
fails to carry out this enforcement authority, review by a writ of mandate may likewise be
available to Hambrick.
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As the First District held in Center for Biological Diversity, “[t]he courts are available to review
the responses of those agencies, but they are not available to supersede their role in the regulatory
process.” (Center for Biological Diversity, Inc. v. FPL Group, Inc., supra, 166 Cal.App.4th at
p. 1372, 83 Cal.Rptr.3d 588; see also Willard v. AT & T Communications of California, Inc.
(2012) 204 Cal.App.4th 53, 60, 138 Cal.Rptr.3d 636 [finding no abuse of discretion where trial
court abstained from deciding UCL claims based on alleged *154  excessive fees for unpublished
telephone numbers where pricing involved complex economic policy issues and plaintiffs could
seek relief from Public Utilities Commission].)


Contrary to the facts in Klein, as we discuss below, the DMHC both has the power to enforce
the Knox-Keene Act, and has repeatedly issued cease and desist orders that require health care
service plans to obtain the required licenses, enjoin deceptive and misleading business practices
and advertising, and order restitution. We therefore find that this case more closely tracks the facts
in Wolfe, Shamsian, Alvarado, and Center for Biological Diversity in ensuring that Hambrick will
have a remedy for her claims.


We next turn to the remedies available under the UCL and FAL, and those that can be ordered or
sought by the DMHC.


1. Available Remedies Under the UCL and FAL
[11] Section 17200 of the Business and Professions Code prohibits “unfair competition,” which
means and includes “any unlawful, unfair or fraudulent business act or practice and unfair,
deceptive, untrue or misleading advertising....” (Bus. & Prof.Code, § 17200; Zhang v. Superior
Court (2013) 57 Cal.4th 364, 370, 159 Cal.Rptr.3d 672, 304 P.3d 163 (Zhang ); Korea Supply
Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 1143, 131 Cal.Rptr.2d 29, 63 P.3d 937.)
In prohibiting “unlawful” business practices, “the UCL ‘ “borrows” ’ rules set out in other laws
and makes violations of those rules independently actionable.” (Zhang, supra, at p. 370, 159
Cal.Rptr.3d 672, 304 P.3d 163; accord, Rose v. Bank of America, N.A. (2013) 57 Cal.4th 390,
396, 159 Cal.Rptr.3d 693, 304 P.3d 181; Korea Supply, supra, at p. 1143, 131 Cal.Rptr.2d 29, 63
P.3d 937; Graham v. Bank of America, N.A. (2014) 226 Cal.App.4th 594, 610, 172 Cal.Rptr.3d
218.) A business practice or act that does not violate a statute may also violate the UCL **54
because the UCL proscribes “unfair” and “fraudulent” business practices. (Zhang, supra, at p.
370, 159 Cal.Rptr.3d 672, 304 P.3d 163; Puentes v. Wells Fargo Home Mortgage, Inc. (2008) 160
Cal.App.4th 638, 644, 72 Cal.Rptr.3d 903.)


[12] Business and Professions Code section 17500 of the FAL “prohibits the dissemination
in any advertising media of any ‘statement’ ... ‘which is untrue or misleading, and which
is known, or which by the exercise of reasonable care should be known, to be untrue or
misleading.’ [Citation.]” (Committee on Children's Television, Inc. v. General Foods Corp. (1983)
35 Cal.3d 197, 210, 197 Cal.Rptr. 783, 673 P.2d 660.) False advertising under the FAL constitutes
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a fraudulent business practice under the UCL. (Zhang, supra, at p. 370, 159 Cal.Rptr.3d 672, 304
P.3d 163; In re Tobacco II Cases (2009) 46 Cal.4th 298, 312, fn. 8, 93 Cal.Rptr.3d 559, 207 P.3d
20; Committee on Children's Television, Inc., supra, at p. 210, 197 Cal.Rptr. 783, 673 P.2d 660.)


*155  The UCL and FAL provide for only equitable relief, specifically injunctive relief and
restitution. (See Bus. & Prof.Code, §§ 17203, 23  17535. 24 ) Further, “ ‘[t]he restitutionary remedies
of section[s] 17203 and 17535 ... are identical and are construed in the same manner.’ ” (People
ex rel. Harris v. Sarpas (2014) 225 Cal.App.4th 1539, 1548, 172 Cal.Rptr.3d 25, citing Cortez v.
Purolator Air Filtration Products Co. (2000) 23 Cal.4th 163, 177, fn. 10, 96 Cal.Rptr.2d 518, 999
P.2d 706; accord, Zhang, supra, 57 Cal.4th at p. 371, 159 Cal.Rptr.3d 672, 304 P.3d 163; Lyles v.
Sangadeo–Patel (2014) 225 Cal.App.4th 759, 769, 171 Cal.Rptr.3d 34.) 25


23 Business and Professions Code section 17203 provides: “Any person who engages, has
engaged, or proposes to engage in unfair competition may be enjoined in any court of
competent jurisdiction. The court may make such orders or judgments, including the
appointment of a receiver, as may be necessary to prevent the use or employment by any
person of any practice which constitutes unfair competition, as defined in this chapter, or as
may be necessary to restore to any person in interest any money or property, real or personal,
which may have been acquired by means of such unfair competition....”


24 Business and Professions Code section 17535 provides: “Any person, corporation, firm,
partnership, joint stock company, or any other association or organization which violates or
proposes to violate this chapter may be enjoined by any court of competent jurisdiction. The
court may make such orders or judgments, including the appointment of a receiver, as may
be necessary to prevent the use or employment by any person, corporation, firm, partnership,
joint stock company, or any other association or organization of any practices which violate
this chapter, or which may be necessary to restore to any person in interest any money or
property, real or personal, which may have been acquired by means of any practice in this
chapter declared to be unlawful.”


25 Because the UCL and FAL provide for the same remedies, we will focus on remedies under
the UCL, which have been addressed more frequently by the courts.


Our Supreme Court has “made it clear that ‘an action under the UCL “is not an all-purpose
substitute for a tort or contract action.” [Citation.] Instead, the act provides an equitable means
through which both public prosecutors and private individuals can bring suit to prevent unfair
business practices and restore money or property to victims of these practices. As we have said,
the “overarching legislative concern [was] to provide a streamlined procedure for the prevention
of ongoing or threatened acts of unfair competition.” [Citation.] Because of this objective, the
remedies provided are limited.’ [Citation.] Accordingly, while UCL remedies are ‘cumulative ... to
the remedies or penalties available under all other laws of this state’ (Bus. & Prof.Code, § 17205),
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they are narrow **55  in scope.” (Zhang, supra, 57 Cal.4th at p. 371, 159 Cal.Rptr.3d 672, 304
P.3d 163.)


[13] Further, the equitable remedies under the UCL and FAL “are subject to the broad discretion of
the trial court.” (Zhang, supra, 57 Cal.4th at p. 371, 159 Cal.Rptr.3d 672, 304 P.3d 163.) Therefore,
“restitutionary or injunctive relief is not mandatory; rather, equitable considerations may guide the
court's discretion in fashioning a remedy for a UCL violation.” ( *156  Nelson v. Pearson Ford Co.
(2010) 186 Cal.App.4th 983, 1015, 112 Cal.Rptr.3d 607, citing Cortez v. Purolator Air Filtration
Products Co., supra, 23 Cal.4th at p. 180, 96 Cal.Rptr.2d 518, 999 P.2d 706.) As the court held
in Zhang, “[t]he UCL does not require ‘restitutionary or injunctive relief when an unfair business
practice has been shown. Rather, it provides that the court “may make such orders or judgments ...
as may be necessary to prevent the use or employment ... of any practice which constitutes unfair
competition ... or as may be necessary to restore ... money or property.” ’ [Citation.]” (Zhang,
supra, 57 Cal.4th at p. 371, 159 Cal.Rptr.3d 672, 304 P.3d 163, citing Cortez, supra, at p. 180, 96
Cal.Rptr.2d 518, 999 P.2d 706.)


a. Injunctive Relief


In her UCL and FAL causes of action, Hambrick seeks injunctive relief prohibiting the HCP
defendants from violating the Knox-Keene Act, the UCL and FAL and other statutory provisions.
Hambrick specifically seeks to enjoin the HCP defendants from operating without a Knox-Keene
license and to “enjoin [the HCP defendants] from their misleading advertising.” It is undisputed
that injunctive relief is available under both the UCL and the FAL. (See Bus. & Prof.Code, §§
17203, 17535.)


b. Restitution


Hambrick seeks “restitution and disgorgement of all excess profits and ill-gotten gains.”
Specifically, Hambrick seeks to recover “all capitation paid to [the HCP defendants], and all co-
pays, deductibles and co-insurance payments” she paid to the HCP defendants.


[14] As noted above, both the UCL and FAL provide for recovery of restitution. However,
Hambrick's request for relief goes beyond the scope of restitution. Our Supreme Court has
defined restitution as “the return of money or other property obtained through an improper means
to the person from whom the property was taken. [Citations.] ‘The object of restitution is to
restore the status quo by returning to the plaintiff funds in which he or she has an ownership
interest.’ [Citation.]” (Clark v. Superior Court (2010) 50 Cal.4th 605, 614, 112 Cal.Rptr.3d 876,
235 P.3d 171.)
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As the court held in Zhang, restitution under the UCL “ ‘is confined to restoration of any interest
in “money or property, real or personal, which may have been acquired by means of such unfair
competition.” ... A restitution order against a defendant thus requires both that money or property
have been lost by a plaintiff, on the one hand, and that it have been acquired by a defendant, on
the other.’ [Citation.]” (Zhang, supra, 57 Cal.4th at p. 371, 159 Cal.Rptr.3d 672, 304 P.3d 163.)


[15]  [16] Co-payments, deductibles, and co-insurance payments made by Hambrick to HCP as
a result of its unfair business practices or false advertising are *157  properly characterized as
restitution that may be recovered on Hambrick's UCL and FAL claims. (Zhang, supra, 57 Cal.4th
at p. 371, 159 Cal.Rptr.3d 672, 304 P.3d 163.) However, with respect to Hambrick's claim to
recover money paid by the unidentified **56  health care service plan to HCP under a capitation
agreement, this is not recoverable by Hambrick as restitution because this is not money in which
Hambrick has an ownership interest or that was “lost by a plaintiff.” (Ibid.)


[17]  [18] Similarly, “nonrestitutionary disgorgement of profits” 26  is not recoverable in a UCL
action. (Korea Supply Co. v. Lockheed Martin Corp., supra, 29 Cal.4th at p. 1152, 131 Cal.Rptr.2d
29, 63 P.3d 937.) In the absence of an “indicat[ion] that the Legislature intended to authorize a
court to order a defendant to disgorge all profits to a plaintiff who does not have an ownership
interest in those profits” (id. at p. 1147, 131 Cal.Rptr.2d 29, 63 P.3d 937), “disgorgement of money
obtained through an unfair business practice is an available remedy in a representative action only
to the extent that it constitutes restitution.” (Id. at p. 1145, 131 Cal.Rptr.2d 29, 63 P.3d 937; accord,
Tucker v. Pacific Bell Mobile Services (2012) 208 Cal.App.4th 201, 229, 145 Cal.Rptr.3d 340; see
Kraus v. Trinity Management Services, Inc. (2000) 23 Cal.4th 116, 121, 96 Cal.Rptr.2d 485, 999
P.2d 718 [“disgorgement into a fluid recovery fund is not a remedy available” in a representative
UCL action].)


26 “Disgorgement as a remedy is broader than restitution or restoration of what the plaintiff lost.
[Citations.] There are two types of disgorgement: restitutionary disgorgement, which focuses
on the plaintiff's loss, and nonrestitutionary disgorgement, which focuses on the defendant's
unjust enrichment. [Citation.]” (American Master Lease LLC v. Idanta Partners, Ltd. (2014)
225 Cal.App.4th 1451, 1482, 171 Cal.Rptr.3d 548, fn. omitted.)


c. Attorneys Fees


Hambrick also seeks to recover attorneys fees under Code of Civil Procedure section 1021.5. The
courts have consistently held that attorneys fees are not recoverable in a UCL or FAL action.
(Rose v. Bank of America, N.A., supra, 57 Cal.4th at p. 399, 159 Cal.Rptr.3d 693, 304 P.3d 181;
Zhang, supra, 57 Cal.4th at p. 371, 159 Cal.Rptr.3d 672, 304 P.3d 163; Korea Supply Co. v.
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Lockheed Martin Corp., supra, 29 Cal.4th at pp. 1144, 1148, 1150, 131 Cal.Rptr.2d 29, 63 P.3d
937.) However, while Hambrick cannot recover attorneys fees under the UCL or FAL, “a prevailing
plaintiff may seek attorney fees as a private attorney general under Code of Civil Procedure section
1021.5” in an appropriate case. (Zhang, supra, at p. 371, fn. 4, 159 Cal.Rptr.3d 672, 304 P.3d
163; accord, Walker v. Countrywide Home Loans, Inc. (2002) 98 Cal.App.4th 1158, 1179, 121
Cal.Rptr.2d 79.)


[19] “[A]n award under [Code of Civil Procedure] section 1021.5 requires a showing that (1) the
litigation enforced an important right affecting the public interest; (2) it conferred a significant
benefit on the general public or a large class of persons; and (3) the necessity and financial burden
of private enforcement (or enforcement by one public entity against another) *158  were such as
to make the award appropriate. [Citation.] Since the statute states the criteria in the conjunctive,
each element must be satisfied to justify a fee award. [Citation.] ... [¶] The third element, the
necessity and financial burden requirement, involves two issues: ‘ “ ‘whether private enforcement
was necessary and whether the financial burden of private enforcement warrants subsidizing the
successful party's attorneys.’ ” ’ [Citation.]” (Children & Families Com. of Fresno County v. Brown
(2014) 228 Cal.App.4th 45, 55, 174 Cal.Rptr.3d 874.)


Thus, while Code of Civil Procedure section 1021.5 provides a potential basis for Hambrick to
recover her attorneys fees, **57  she would need to meet the three elements necessary to recover
attorneys fees under Code of Civil Procedure section 1021.5 in addition to prevailing on her UCL
or FAL claims.


We next turn to the remedies available to Hambrick through the Director of the DMHC.


2. Powers of the Director of the DMHC


a. Injunctive Relief


Section 1391, subdivision (a)(1), provides that “[t]he director [of the DMHC] may issue an order
directing a plan, solicitor firm, or any representative thereof, a solicitor, or any other person to cease
and desist from engaging in any act or practice in violation of the provisions of this chapter, any
rule adopted pursuant to this chapter, or any order issued by the director pursuant to this chapter.”
Further, if a written request for hearing is not filed within 30 days of the date the order is served,
“the order shall be deemed a final order of the director and shall not be subject to review by any
court or agency, notwithstanding subdivision (b) of Section 1397.” (Id., subd. (a)(2).)


[20] Hambrick argues that the director only has power to regulate a licensed plan under the Knox-
Keene Act, and therefore cannot issue injunctive relief against an unlicensed plan. However, a



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003190253&pubNum=0004645&originatingDoc=I9b83e1d01c4911e5be1ff4cec5913d5d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003190253&pubNum=0004645&originatingDoc=I9b83e1d01c4911e5be1ff4cec5913d5d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1021.5&originatingDoc=I9b83e1d01c4911e5be1ff4cec5913d5d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1021.5&originatingDoc=I9b83e1d01c4911e5be1ff4cec5913d5d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031198010&pubNum=0004040&originatingDoc=I9b83e1d01c4911e5be1ff4cec5913d5d&refType=RP&fi=co_pp_sp_4040_371&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_371

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031198010&pubNum=0004040&originatingDoc=I9b83e1d01c4911e5be1ff4cec5913d5d&refType=RP&fi=co_pp_sp_4040_371&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_371

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002337621&pubNum=0003484&originatingDoc=I9b83e1d01c4911e5be1ff4cec5913d5d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002337621&pubNum=0003484&originatingDoc=I9b83e1d01c4911e5be1ff4cec5913d5d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1021.5&originatingDoc=I9b83e1d01c4911e5be1ff4cec5913d5d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033887093&pubNum=0007047&originatingDoc=I9b83e1d01c4911e5be1ff4cec5913d5d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033887093&pubNum=0007047&originatingDoc=I9b83e1d01c4911e5be1ff4cec5913d5d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1021.5&originatingDoc=I9b83e1d01c4911e5be1ff4cec5913d5d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1021.5&originatingDoc=I9b83e1d01c4911e5be1ff4cec5913d5d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Hambrick v. Healthcare Partners Medical Group, Inc., 238 Cal.App.4th 124 (2015)
189 Cal.Rptr.3d 31, 15 Cal. Daily Op. Serv. 7008, 2015 Daily Journal D.A.R. 7307


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 35


review of the director's enforcement powers under section 1391 shows that the director's authority
covers both licensed and unlicensed plans. For example, subdivision (c) of section 1391 provides:
“If a timely request for a hearing is made by an unlicensed plan, the director may stay the effect
of the order to the extent that the order requires the cessation of operation of the plan or prohibits
acceptance of new members by the plan....” Section 1391, subdivision (b), sets different rules
applicable to a request for a hearing by a licensed plan.


The Director of DMHC specifically has the authority to prevent unfair competition and
false advertising. Section 1386, subdivision (b)(7), provides *159  that the director may take
disciplinary action, including suspending or revoking a plan's license or assessing administrative
penalties where a “plan has engaged in any conduct that constitutes fraud or dishonest dealing
or unfair competition, as defined by Section 17200 of the Business and Professions Code.”
Section 1360 similarly prohibits “the use of any advertising or solicitation which is untrue or
misleading....” (Id., subd. (a).)


[21] Indeed, the Director of the DMHC has issued numerous cease and desist orders to entities
operating as health care service plans without a Knox-Keene license, enjoining their operation
and false advertising practices. (See, e.g., In the Matter of International Association of Benefits,
DMHC No. 04-459, Cease and Desist Order (July 29, 2009); In the Matter of Prudent Choice,
LLC, DMHC No. 04-460, Cease and Desist Order (July 29, 2009); In the Matter of First Choice
Health Care Inc., DMHC No. 06-124, Cease and Desist Order (Apr. 10, 2006); In the Matter of
The Capella Group, Inc., d/b/a Care Entrée, DMHC No. 04-312, Cease and Desist Order (July 15,
2005); In the Matter of United Family Healthcare Group, DMHC No. 04-374, Cease and Desist
Order (July 15, 2005).) 27


27 On our own motion, we take judicial notice of these cease and desist orders submitted to the
court with HCP's letter brief. (Evid.Code, §§ 452, subd. (c), 459; Taiheiyo Cement U.S.A.,
Inc. v. Franchise Tax Bd. (2012) 204 Cal.App.4th 254, 267, fn. 5, 138 Cal.Rptr.3d 536 [court
may take judicial notice of orders of administrative agencies]; Klein, supra, 202 Cal.App.4th
at p. 1360, fn. 6, 137 Cal.Rptr.3d 293 [same].)


**58  b. Restitution


The Director of DMHC has consistently ordered restitution as part of the cease and desist orders the
director has issued to address false and deceptive business or advertising practices. For example, in
In the Matter of First Choice Health Care, Inc., supra,  DMHC No. 06-124 in addition to enjoining
First Choice's deceptive advertising practices, the court ordered First Choice to “refund all monies
to demanding members without undue delay.” (Cease and Desist Order, at p. 7.) Similarly, in In
the Matter of International Association of Benefits, supra, DMHC No. 04-459 the director ordered
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that respondent “shall make refunds ... to any enrollee who indicates a desire to cancel his or her
membership, or to any enrollee who meets the legal standard for rescission.” (Cease and Desist
Order, at p. 7; see In the Matter of Prudent Choice, LLC, supra, DMHC No. 04-460 at p. 7 [ordering
refunds to “any enrollee who indicates a desire to cancel his or her membership”]; In the Matter of
The Capella Group, Inc., supra, DMHC No. 04-312 at p. 8 [“[r]espondent shall refund all monies
to demanding members without undue delay”].)


The director has cited as authority for its orders its enforcement authority under section 1391,
subdivision (a)(1), and the intent and purpose of the *160  Knox-Keene Act, as set forth in sections
1341 and 1342, subdivision (c), to “[p]rosecut[e] malefactors who make fraudulent solicitations
or who use deceptive methods, misrepresentations, or practices which are inimical to the general
purpose of enabling a rational choice for the consumer public.”


The Knox-Keene Act also authorizes the director to bring an action in superior court or to
request the Attorney General to bring an action to obtain injunctive and other “equitable relief.”
Specifically, section 1392, subdivision (a)(1), provides, “[w]henever it appears to the director that
any person has engaged, or is about to engage, in any act or practice constituting a violation of any
provision of this chapter, any rule adopted pursuant to this chapter, or any order issued pursuant
to this chapter, the director may bring an action in superior court, or the director may request the
Attorney General to bring an action to enjoin these acts or practices or to enforce compliance with
this chapter, any rule or regulation adopted by the director pursuant to this chapter, or any order
issued by the director pursuant to this chapter, or to obtain any other equitable relief.” In addition,
“[i]f the director determines that it is in the public interest, the director may include in any action
authorized by paragraph (1) a claim for any ancillary or equitable relief and the court shall have
jurisdiction to award this additional relief.” (Id., subd. (a)(2).)


[22] We interpret section 1392 to allow a court, upon the filing of an action by the director
or the Attorney General under section 1392, to issue “equitable relief,” including restitution.
Accordingly, Hambrick may recover restitution (in this case, co-payments, deductibles, and co-
insurance payments made by Hambrick to HCP) either as part of a cease and desist order issued
by the director or in a superior court action filed by the director or the Attorney General, where
restitution is in the public interest.


c. Attorneys Fees


[23] The Knox-Keene Act does not provide statutory authority for the Director of the DMHC to
award attorneys fees.
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3. Hambrick Has an Alternative Means of Resolving the Issues Raised in Her Complaint.
As we discuss above, the director has the authority to issue cease and desist **59  orders or to seek
an order from the superior court granting both injunctive relief and restitution. While Hambrick
also seeks disgorgement of profits, this is not available under either the UCL or FAL. Likewise,
while the director does not have authority to award attorneys fees to Hambrick, attorneys fees
are also not available under the UCL or FAL. While Hambrick *161  potentially could obtain
attorneys fees under the private attorney general statute, Code of Civil Procedure section 1021.5,
the speculative possibility of Hambrick obtaining fees under that statute cannot alone support this
court wading into the complex regulatory issues that should be determined by the director.


E. The Trial Court Abused Its Discretion in Abstaining from Adjudicating Hambrick's
Second Cause of Action for Fraudulent Concealment, But Properly Dismissed the Cause of
Action for Failure to State a Claim


1. A Trial Court May Not Abstain Where Damages Are Sought
[24] Hambrick correctly contends that the trial court should not have relied upon the judicial
abstention doctrine to dismiss her second cause of action for fraudulent concealment because it
included a claim for damages. Only when equitable relief is the sole relief sought may the trial
court invoke the doctrine of judicial abstention. 28  (Shuts v. Covenant Holdco LLC (2012) 208
Cal.App.4th 609, 625, 145 Cal.Rptr.3d 709.)


28 In its written ruling, the trial court stated that “common-law fraud claims ... hardly ever
qualify for class treatment” and that “[t]he real nub of the case ... is the equitable UCL claim
and [FAL] claim.” At the hearing on the demurrers, the trial court noted, “Well, in a hyper-
technical sense you could get damages for the fraud claim, but because the particularity of
the elements of common law fraud, fraud claims in truth really never shape up for class
actions....” Whether the fraud claim would qualify for class treatment is not relevant to
whether the trial court had discretion to abstain from deciding the merits of the claim.


In her second cause of action for fraudulent concealment, Hambrick alleges that “Plaintiffs suffered
damages caused thereby including but not limited to physical injuries, emotional injuries, loss
of income, future medical expenses, co-pays or co-insurance payments to the hospitals.” The
prayer in the first amended complaint seeks “[s]pecial and general damages according to proof
for JANDRES and each member of the Class,” “[f]or other such relief the court deems just and
proper,” and for “[p]unitive damages.” Because Hambrick seeks legal damages resulting from the
HCP defendants' alleged fraud, we conclude the trial court abused its discretion by invoking the
doctrine of judicial abstention with respect to the second cause of action. 29  (See Shuts v. Covenant
Holdco LLC, supra, 208 Cal.App.4th at p. 625, 145 Cal.Rptr.3d 709.)
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29 At oral argument, counsel for the HCP defendants maintained that Hambrick did not seek
legal damages in the second cause of action because her name was not specifically included
in the prayer. As to the second cause of action, the prayer sought “[s]pecial and general
damages according to proof for JANDRES and each member of the Class,” “[f]or other such
relief the court deems just and proper,” and “[p]unitive damages.” We consider the absence
of Hambrick's name from the prayer to be an oversight, in that the second cause of action
alleges that the HCP defendants' conduct “was a substantial factor in causing JANDRES,
HAMBRICK and Plaintiffs' damages.”


*162  2. Hambrick Failed to State a Cause of Action for Fraudulent Concealment
Our determination that the abstention doctrine does not apply to Hambrick's cause of action for
fraudulent concealment **60  does not end our inquiry on appeal. An appellate court will “ ‘affirm
the judgment if it is correct on any ground stated in the demurrer, regardless of the trial court's
stated reasons. [Citation.]’ [Citation.]” (Law Offices of Mathew Higbee v. Expungement Assistance
Services (2013) 214 Cal.App.4th 544, 551, 153 Cal.Rptr.3d 865.)


“In reviewing the sufficiency of a complaint against a demurrer, we ‘treat[ ] the demurrer as
admitting all material facts properly pleaded,’ but we do not ‘assume the truth of contentions,
deductions or conclusions of law.’ [Citation.] We liberally construe the pleading to achieve
substantial justice between the parties, giving the complaint a reasonable interpretation and reading
the allegations in context. [Citations.] When a demurrer is sustained, we must determine de novo
whether the complaint alleges facts sufficient to state a cause of action under any legal theory.
[Citation.]” (Arce, supra, 181 Cal.App.4th at pp. 481–482, 104 Cal.Rptr.3d 545; accord, Lin v.
Coronado (2014) 232 Cal.App.4th 696, 700–701, 181 Cal.Rptr.3d 674; In re Ins. Installment Fee
Cases (2012) 211 Cal.App.4th 1395, 1402, 150 Cal.Rptr.3d 618.)


[25] “The required elements for fraudulent concealment are (1) concealment or suppression of a
material fact; (2) by a defendant with a duty to disclose the fact to the plaintiff; (3) the defendant
intended to defraud the plaintiff by intentionally concealing or suppressing the fact; (4) the plaintiff
was unaware of the fact and would not have acted as he or she did if he or she had known of the
concealed or suppressed fact; and (5) plaintiff sustained damage as a result of the concealment or
suppression of the fact. [Citation.]” (Graham v. Bank of America, N.A., supra, 226 Cal.App.4th
at p. 606, 172 Cal.Rptr.3d 218.)


In their demurrers, the HCP defendants argued that Hambrick failed to allege adequately the
elements of duty to disclose, reliance and causation and, therefore, did not adequately plead a
cause of action for common law fraud. We first turn to whether Hambrick adequately pleaded a
duty to disclose.
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[26] According to Hambrick, HCP arranged for her medical and institutional care pursuant to
contracts it had with the health care service plan to which Hambrick paid her periodic premiums,
and therefore had a duty to disclose its relationship with the health care service plan to Hambrick.
Specifically, Hambrick alleges that the HCP defendants “had illegally, directly or indirectly, *163
assumed financial responsibility for Plaintiffs' hospital care and that such assumption of risk
would affect the physicians, specialists, facilities and hospitals to which [the HCP defendants]
would direct Plaintiffs” and that “[t]he information concerning [the HCP defendants'] financial
assumption of hospital risk, and how such assumption restricted and delayed Plaintiff's access to
care, was material information a reasonable patient would want to have in making a treatment
decision.”


These allegations do not establish a duty to disclose on the part of HCP. Hambrick cites no
authority for the proposition that a risk-bearing organization that contracts with a health care
service plan has a duty to disclose its financial arrangement with the plan to subscribers for whom
it arranges medical and hospital services. Hambrick's reliance on informed consent cases involving
an individual physician's duty to disclose to a patient information material to the decision whether
to undergo treatment is misplaced. (See, e.g., Arato v. Avedon (1993) 5 Cal.4th 1172, 23 Cal.Rptr.2d
131, 858 P.2d 598; Moore v. Regents of University of California (1990) 51 Cal.3d 120, 271
Cal.Rptr. 146, 793 P.2d 479.) Although in her first amended complaint Hambrick makes reference
to a **61  treating physician's duty to disclose to his or her “patients all material information a
reasonable patient would want to know before consenting to treatment,” HCP is not Hambrick's
doctor, and this is not an informed consent case.


Because we conclude that Hambrick failed to allege the requisite duty to disclose we need not
determine if she adequately pleaded the elements of reliance and causation.


3. The Trial Court Properly Denied Leave to Amend
Hambrick contends that to the extent a pleading defect exists, the trial court should have granted
leave to amend. “When a demurrer is sustained without leave to amend, we must also decide
whether there is a reasonable possibility that the defect can be cured by amendment. [Citation.] If
the complaint can be cured, the trial court has abused its discretion in sustaining without leave to
amend. [Citation.]” (Arce, supra, 181 Cal.App.4th at p. 482, 104 Cal.Rptr.3d 545.) The plaintiff
has the burden of demonstrating how the complaint can be amended to cure any defect. (Schifando
v. City of Los Angeles (2003) 31 Cal.4th 1074, 1081, 6 Cal.Rptr.3d 457, 79 P.3d 569; Annocki v.
Peterson Enterprises, LLC (2014) 232 Cal.App.4th 32, 36, 180 Cal.Rptr.3d 474.) “ ‘ “The assertion
of an abstract right to amend does not satisfy this burden.” ’ [Citation.]” ( *164  Graham v. Bank of
America, N.A., supra, 226 Cal.App.4th at p. 619, 172 Cal.Rptr.3d 218.) The required showing may
be made in the trial court or the reviewing court. (Annocki, supra, at pp. 36–37, 180 Cal.Rptr.3d
474.)
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Because Hambrick has failed to make a showing that she can cure the defect in her second cause
of action by amendment, we conclude that leave to amend was properly denied.


F. The Trial Court Properly Awarded the HCP Defendants Costs
“Except as otherwise expressly provided by statute, a prevailing party is entitled as a matter of right
to recover costs in any action or proceeding.” (Code Civ. Proc., § 1032, subd. (b); Brown v. Desert
Christian Center (2011) 193 Cal.App.4th 733, 737–738, 122 Cal.Rptr.3d 590.) A prevailing party
includes “a defendant in whose favor a dismissal is entered.” (Code Civ. Proc., § 1032, subd. (a)
(4).)


Hambrick challenges the trial court's award of $4,765 in costs to the HCP defendants. She argues
that the HCP defendants were not “prevailing parties” because the trial court's dismissal of the
action was a procedural ruling rather than a determination on the merits. Hambrick does not cite
to any California authority, instead relying on the Ninth Circuit's decision in Elwood v. Drescher
(9th Cir.2006) 456 F.3d 943. In Elwood, the court held that the parties in whose favor the case
was dismissed on the basis of abstention under the Younger doctrine 30  were not prevailing parties
entitled to attorneys fees under section 1988 of Title 42 of the United States Code. (Elwood, supra,
at p. 948.) Elwood involved interpretation of a federal statute not at issue here, and the decision
is not binding on this court. (Williams v. Superior Court (2014) 230 Cal.App.4th 636, 657, 178
Cal.Rptr.3d 685.)


30 Younger v. Harris (1971) 401 U.S. 37, 91 S.Ct. 746, 27 L.Ed.2d 669.


[27] As our colleagues in the Fifth District in Brown v. Desert Christian Center, supra, 193
Cal.App.4th 733, 122 Cal.Rptr.3d 590 observed, “[n]othing in the wording of [Code of Civil
Procedure section 1032] indicates that a defendant's right to recover costs is limited to certain types
of dismissals.... Since the Legislature has not distinguished between types **62  of dismissal in
the statute, we will not read such a restriction into it.” (Id. at p. 738, 122 Cal.Rptr.3d 590.) In
Brown, the court held that where the trial court dismissed the case on the basis of subject matter
jurisdiction raised as an affirmative defense, the defendants were the prevailing parties. (Id. at p.
741, 122 Cal.Rptr.3d 590.) We agree with the reasoning in the Brown decision, and conclude that
the trial court properly awarded the HCP defendants costs pursuant to Code of Civil Procedure
section 1032.


*165  DISPOSITION


The judgment of dismissal, including the order awarding costs, is affirmed. HCP, HCP-LLC and
DVHCP are awarded their costs on appeal.
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We concur:


PERLUSS, P.J.


ZELON, J.


All Citations


238 Cal.App.4th 124, 189 Cal.Rptr.3d 31, 15 Cal. Daily Op. Serv. 7008, 2015 Daily Journal D.A.R.
7307


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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71 Cal.App.5th 323
Court of Appeal, Second District, Division 2, California.


LONG BEACH MEMORIAL MEDICAL CENTER et al., Plaintiffs and Appellants,
v.


KAISER FOUNDATION HEALTH PLAN, INC., et al., Defendants and Appellants.


B304183, consolidated with B306322
|


Filed 11/4/2021
|


As Modified 11/24/2021
|


Certified for Partial Publication. *


* This opinion is published as to all but Sections IV and V of the Discussion.


Synopsis
Background: Hospitals that provided emergency medical services brought action against patients'
health care service plan with which hospitals had no contract, asserting claims for breach of
contract, quantum meruit, tortious violation of Knox-Keene Health Care Service Plan Act, and
violation of Unfair Competition Law (UCL), and seeking reimbursement of underpayments and
an injunction. The Superior Court, Los Angeles County, No. NC061310, Michael P. Vicencia, J.,
entered judgment upon jury verdict for health plan and denied costs. Hospitals appealed and health
plan cross-appealed.


Holdings: In a case of first impression, the Court of Appeal, Hoffstadt, J., held that:


[1] health plans do not have duty, compensable via tort, not to reimburse for emergency services
for less than reasonable and customary value of services;


[2] injunctive relief against future underpayments was not available under UCL; and


[3] a hypothetical buyer and hypothetical seller may be considered in determining reasonable value
of services.


Affirmed in part, reversed in part, and remanded.
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Procedural Posture(s): On Appeal; Motion for Permanent Injunction; Motion for Summary
Adjudication; Motion to Tax Costs.


West Headnotes (23)


[1] Health Quasi contract, quantum meruit, and emergency assistance
If a hospital or other medical provider believes that the amount of reimbursement it has
received, pursuant to Knox-Keene Health Care Service Plan Act, from a patient's health
care service plan with which it does not have a contract is below the reasonable and
customary value of the emergency services it has provided, the hospital or provider may
assert a quantum meruit claim against the health plan to recover the shortfall. Social
Security Act § 1867, 42 U.S.C.A. § 1395dd(b); Cal. Health & Safety Code §§ 1317(a),
1371.4; Cal. Code Regs. tit. 28, § 1300.71(a)(3)(B).


[2] Health Evidence
A hospital or other medical provider that seeks quantum meruit relief to recover shortfall
in reimbursement for emergency medical services pursuant to Knox-Keene Health Care
Service Plan Act bears the burden of establishing that the reimbursement from patient's
health care service plan, with which it does not have a contract, was less than the reasonable
and customary value of its services. Social Security Act § 1867, 42 U.S.C.A. § 1395dd(b);
Cal. Health & Safety Code §§ 1317(a), 1371.4; Cal. Code Regs. tit. 28, § 1300.71(a)(3)(B).


[3] Judgment Sufficiency of pleading
Because a motion for summary adjudication necessarily includes a test of the sufficiency
of the complaint, summary adjudication is also appropriate if the entire cause of action is
unsupported by the law.


[4] Appeal and Error De novo review
The propriety of summary adjudication and the subsidiary question of the validity of a
cause of action involve questions of law that are subject to de novo review.


[5] Negligence Breach of Duty
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Torts Duty and breach thereof in general
A tort, whether intentional or negligent, involves a violation of a legal duty owed by the
defendant to the person injured.


[6] Torts Duty and breach thereof in general
Existence of a legal duty turns on whether the sum total of policy considerations favors
saying that the particular plaintiff is entitled to the protection of tort law.


[7] Torts Torts
A court's task in deciding whether to recognize an intentional tort is to examine and weigh
the relevant policy considerations and to ask whether the social benefits of creating such
a tort remedy outweigh any costs and burdens it would impose.


[8] Torts Torts
Factors bearing on the propriety of recognizing a new tort need not be analyzed on a factor-
by-factor basis where the social benefits and costs of a potential new tort are more aptly
analyzed in the aggregate.


[9] Health Quasi contract, quantum meruit, and emergency assistance
Insurance Of Insurers
Health care service plans do not have a legal duty, compensable via tort, to reimburse
hospitals and other medical providers of emergency medical services at an amount not less
than the reasonable and customary value of those services pursuant to Knox-Keene Health
Care Service Plan Act. Social Security Act § 1867, 42 U.S.C.A. § 1395dd(b); Cal. Health
& Safety Code §§ 1317(a), 1371.4; Cal. Code Regs. tit. 28, § 1300.71(a)(3)(B).


[10] Torts Economic loss doctrine
Tort liability for purely economic losses is the exception, not the rule.


[11] Damages Grounds for Exemplary Damages
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The availability of punitive damages, for whenever a tortfeasor is guilty of oppression,
fraud, or malice, turns on the tortfeasor's alleged motive. Cal. Civ. Code § 3294(a).


[12] Torts Duty and breach thereof in general
Where the imposition of a tort duty of care is likely to add an unnecessary and potentially
burdensome volume of litigation, that potentiality counsels strongly against the creation
of such a duty.


[13] Antitrust and Trade Regulation In general;  unfairness
A business act or practice that is fraudulent, unlawful, or unfair is each its own independent
ground for liability under the unfair competition law. Cal. Bus. & Prof. Code § 17200.


[14] Antitrust and Trade Regulation Source of prohibition or obligation;  lawfulness
A plaintiff states a claim under the unlawful prong of the unfair competition law by
showing that the challenged practice violates a state statute or regulation. Cal. Bus. & Prof.
Code § 17200.


[15] Antitrust and Trade Regulation Health care and medical insurance
Health Quasi contract, quantum meruit, and emergency assistance
A plaintiff may, as a general matter, state a claim under the unfair competition law
for a violation of Knox-Keene Health Care Service Plan Act, concerning a health care
service plan's reimbursement of a hospital or other medical provider for emergency
medical services provided to a plan participant. Social Security Act § 1867, 42 U.S.C.A.
§ 1395dd(b); Cal. Bus. & Prof. Code § 17200; Cal. Health & Safety Code § 1371.4.


[16] Antitrust and Trade Regulation Injunction
Injunctive relief is the primary form of relief under the Unfair Competition Law (UCL).
Cal. Bus. & Prof. Code § 17203.


[17] Antitrust and Trade Regulation Monetary Relief;  Damages
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Relief under the Unfair Competition Law (UCL) does not include damages, whether they
be consequential or punitive. Cal. Bus. & Prof. Code § 17203.


[18] Antitrust and Trade Regulation Particular cases
Health Quasi contract, quantum meruit, and emergency assistance
A hospital or other medical provider that seeks quantum meruit relief to recover shortfall
in reimbursement for emergency medical services may not also sue the patient's health
care service plan, which does not have a contract with hospital or medical provider, for
injunctive relief under the Unfair Competition Law (UCL) to enjoin the health plan from
paying too little reimbursement for possible future claims not covered by a contract. Social
Security Act § 1867, 42 U.S.C.A. § 1395dd(b); Cal. Bus. & Prof. Code §§ 17200, 17203;
Cal. Health & Safety Code §§ 1317(a), 1371.4; Cal. Code Regs. tit. 28, § 1300.71(a)(3)(B).


[19] Appeal and Error Dismissal and nonsuit in general
Trial court's error in dismissing hospitals' unfair competition claim seeking restitution from
health care service plan for alleged shortfall in health plan's reimbursement of hospitals for
emergency medical services provided to plan participants was harmless, where hospitals
were able to effectively pursue restitution as part of their quantum meruit claim. Social
Security Act § 1867, 42 U.S.C.A. § 1395dd(b); Cal. Bus. & Prof. Code §§ 17200, 17203;
Cal. Health & Safety Code §§ 1317(a), 1371.4; Cal. Code Regs. tit. 28, § 1300.71(a)(3)(B).


[20] Appeal and Error Instructions
An appellate court independently examines instructional issues.


[21] Implied and Constructive Contracts Amount of Recovery
“Reasonable market value,” as a measure of recovery in quantum meruit, looks to the
reasonable value of the services in the open market, and may be different than the price
fixed by a prior contract between the parties to that case.


[22] Implied and Constructive Contracts Amount of Recovery
Determination of reasonable market value as a measure of recovery in quantum meruit is
to account for a wide variety of evidence.
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[23] Health Quasi contract, quantum meruit, and emergency assistance
The reasonable value of emergency medical services, for which a hospital or other medical
provider seeks to recover in quantum meruit for a shortfall in reimbursement from the
patient's health care service plan that does not have a contract with hospital or medical
provider, may be measured by the price that a hypothetical willing buyer would pay a
hypothetical willing seller for the services, when neither is under compulsion to buy or
sell, and both have full knowledge of all pertinent facts. Social Security Act § 1867, 42
U.S.C.A. § 1395dd(b); Cal. Health & Safety Code §§ 1317(a), 1371.4; Cal. Code Regs.
tit. 28, § 1300.71(a)(3)(B).


**421  APPEAL from a judgment and a postjudgment order of the Los Angeles Superior Court,
Michael P. Vicencia, Judge. Judgment affirmed; postjudgment order reversed and remanded for
further proceedings. (Los Angeles County Super. Ct. No. NC061310)
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HOFFSTADT, J.


**422  *329  Under federal and state law, a hospital is required to provide “necessary stabilizing
treatment” for any person in an “emergency medical condition.” (42 U.S.C. § 1395dd, subd. (b);
Health & Saf. Code, § 1317, subd. (a).) 1  If that person is covered by a health care service plan,
California's Knox-Keene Health Care Service Plan Act of 1975 (the Knox-Keene Act) (§ 1340
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et seq.) requires the plan to reimburse the hospital for providing such “emergency services and
care.” (§ 1371.4, subd. (b).) The amount of reimbursement depends upon whether the hospital and
plan already have a contract in place: If they do, the plan must pay the “agreed upon” contractual
rate (Cal. Code Regs., tit. 28, § 1300.71, subd. (a)(3)(A)); if they do not, the plan must pay
the “reasonable and customary value for the [emergency] health care services rendered” (id.,
subd. (a)(3)(B)). If a plan without a contract pays reimbursement that the hospital believes is
below the “reasonable and customary value,” the hospital may sue the plan in quantum meruit for
the shortfall. (Prospect Medical Group, Inc. v. Northridge Emergency Medical Group (2009) 45
Cal.4th 497, 505, 87 Cal.Rptr.3d 299, 198 P.3d 86 (Prospect Medical).)


1 All further statutory references are to the Health and Safety Code unless otherwise indicated.


This appeal raises three issues of first impression regarding the scope of a hospital's lawsuit to
collect reimbursement from a plan with which it has no contract, as well as the law applicable in
that lawsuit. First, in addition to quantum meruit, may a hospital sue for the tort of intentionally
paying an amount that is less than what a jury might later determine is the “reasonable and
customary value” of the emergency medical services, and thereby obtain punitive damages?
Second, in addition to quantum meruit, may the hospital sue for injunctive relief under California's
unfair competition law (Bus. & Prof. Code, § 17200) to enjoin the plan from paying too little
reimbursement for possible future claims not covered by a contract? Lastly, in the quantum meruit
claim itself, does a trial court err in instructing the jury that the *330  “reasonable value” of
emergency medical services is defined as “the price that a hypothetical willing buyer would pay
a hypothetical willing seller for the services, **423  [when] neither [is] under compulsion to buy
or sell, and both hav[e] full knowledge of all pertinent facts”?


For the reasons described more fully below, we hold that the answer to all three question is
“no.” Because we also reject challenges to several of the trial court's evidentiary rulings in the
unpublished portion of this opinion, we affirm the jury's verdict in this case finding that the plan
had paid the suing hospital the reasonable and customary value of its emergency medical services.
However, also in the unpublished portion, we reverse the trial court's order categorically denying
the plan its costs and remand the matter for the trial court to examine the specific challenges the
hospital has raised to the plan's cost bill.


FACTS AND PROCEDURAL BACKGROUND


I. Facts


A. The parties
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1. The hospitals


The Long Beach Memorial Medical Center and the Orange Coast Memorial Medical Center
(individually, Long Beach Memorial and Orange Coast Memorial; collectively, the hospitals)
operate three hospitals in the region encompassing the southern portion of Los Angeles County as
well as the northern portion of Orange County.


The hospitals price their medical services using two rates—namely, (1) the full-price rate they
bill, which operates like the “sticker price,” and (2) the discounted rate they agree to accept. The
hospitals collect their full, billed rate only one to 10 percent of the time. Usually, the hospitals
agree to accept a lesser amount, which is typically expressed as a percentage of the full, billed rate.
That amount varies, depending on whether the payor is a government program (such as Medicare
or Medi-Cal), a health plan or health insurance company that has negotiated a contract with the
hospitals (a so-called “managed care agreement”), a member of a so-called “rental network” which
negotiates rates with hospitals on behalf of network members, or an individual paying cash.


For instance, between 2015 and 2017, the hospitals agreed to accept the following rates from the
following groups:


*331
Payor
 


Percentage of full, billed rates
 


Medi-Cal
 


10%
 


Medicare
 


15%
 


Health plans with contractual “managed care
agreements”
 


Typically, between 40% and 65%, with
between 44% and 52% paid for trauma and
emergency services
 


Member of a “rental network”
 


Typically, between 60% and 85%
 


Individuals paying cash
 


22%
 


Between 2015 and 2017, the average rate which the hospitals agreed to accept for emergency
medical services—across all **424  of these categories—was 27 percent of the hospitals’ full,
billed rates.


2. The Kaiser entities
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Kaiser Foundation Health Plan, Inc. (Kaiser) is an “insurance company” that provides medical
insurance to its enrollees. Kaiser Foundation Hospitals is a related entity, and operates hospitals
throughout California, although none in the communities served by the hospitals.


B. Prior contracts between the hospitals and Kaiser
In the past, Kaiser had entered into managed care agreements with the hospitals; Kaiser let its
agreement with Orange Coast Memorial expire in 2008 and let its agreement with Long Beach
Memorial expire in June 2015. Under the most recent iteration of these agreements, 2  the hospitals
agreed to accept from Kaiser the following rates for the following medical services:


Service
 


Percentage of full, billed rates
 


General medical services
 


47%
 


Emergency room services
 


56%
 


Outpatient trauma services
 


73.4%
 


Inpatient trauma services
 


76%
 


2 The parties only introduced the rates from the Long Beach Memorial agreement, and did not
distinguish the rates in the Orange Coast Memorial agreement. We will do the same.


C. Postcontractual payments
Although Kaiser allowed its managed care agreements with the hospitals to expire, Kaiser's
enrollees would still sometimes seek emergency medical care from the hospitals, and under
the Knox-Keene Act, the hospitals were obligated to provide emergency medical care to those
enrollees.


*332  Between July 2015 and October 2015, Kaiser joined several different rental networks and,
pursuant to those networks’ agreements with the hospitals, ended up paying the hospitals between
75 and 85 percent of the hospitals’ full, billed rates for the emergency medical services provided
to their enrollees.


In October 2015, Kaiser used an internal methodology for calculating the reasonable value of
medical services. Between October 2015 and October 2017, the hospitals provided prestabilization
emergency medical services to 3,609 Kaiser enrollees, and billed Kaiser for those services at their
full-billed rate for a total of $31,007,982. Using its internal methodology, Kaiser reimbursed the
hospitals $16,524,537—or 53.2 percent of the full, billed charges.


II. Procedural Background
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A. Pleadings


1. The hospitals’ complaint(s)


In August 2017, the hospitals sued Kaiser, Kaiser Foundation Hospitals, Kaiser Permanente
Insurance Company, and The Permanente Medical Group, Inc.


In the operative, second amended complaint filed in May 2018, the hospitals sued Kaiser, Kaiser
Foundation Hospitals, and Kaiser Permanente Insurance Company 3  for (1) breach of contract
(namely, breaching **425  the rental network contracts), (2) breach of an implied contract and
recovery of services rendered—that is, quantum meruit—under the Knox-Keene Act, (3) the tort
of intentionally violating the “statutory duty under the Knox-Keene Act to provide and pay for the
reasonable and customary value of” emergency medical services by “implement[ing] a provider
reimbursement structure that systematically fails to pay [and] underpays” the hospitals, 4  and
(4) violating the unfair competition law by “systematically failing to pay [and] underpaying”
the reimbursement required by the Knox-Keene Act. The hospitals sought reimbursement for
underpayments made between October 2015 and October 2017 allegedly totaling $26,750,000,
punitive damages for the intentional tort, and an injunction “enjoining Kaiser” from violating the
Knox-Keene Act by underpaying charges in the future.


3 The hospitals dropped Permanente Medical Group, Inc. as a defendant.


4 The hospitals also allege that Kaiser “strategically” placed its medical facilities in geographic
locations that would obligate the hospitals to serve their patients, but they have abandoned
this allegation on appeal.


*333  2. Kaiser's cross-complaint


Kaiser filed a cross-complaint to recapture any payments it may have made to the hospitals in
excess of the reasonable value of the emergency medical services provided.


B. Summary adjudication of intentional tort and unfair competition claims
Kaiser moved for summary adjudication of the hospitals’ intentional tort and unfair competition
claims. Following briefing and a hearing, the trial court granted the motion and dismissed those two
claims. The court ruled that recognizing an intentional tort for underpayment of reimbursement
costs would “undermine the carefully balanced and comprehensive managed health care scheme
established by the Knox-Keene Act” and would be “full of pitfalls that [the court] can't begin
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to comprehend.” The court ruled that recognizing an unfair competition claim for underpayment
made no sense because enjoining Kaiser from “paying inadequate reimbursement” was not a
workable injunction.


As the summary adjudication motion was being litigated, the hospitals voluntarily dismissed
Kaiser Permanente Insurance Co. as a defendant.


C. Trial
After two days of pretrial hearings, the trial court convened a three-day jury trial.


The trial was a proverbial battle of the experts. The hospitals’ expert testified that the reasonable
value of the hospitals’ emergency services was 85 percent of the hospitals’ full, billed rate,
which came to $27,137,053.25. Subtracting Kaiser's previous reimbursements, the hospitals’
expert opined that Kaiser underpaid by $9,815,080.25. Kaiser's expert testified to the charges the
hospitals accepted from a variety of different payors, and opined that Kaiser had overpaid the
hospitals by as little as $222,285 and by as much as $11,755,594.


Midtrial, the court granted a nonsuit as to Kaiser Foundation Hospitals.


The jury returned a special verdict finding that Kaiser—the sole remaining defendant—had paid
the hospitals “an amount equal to or greater than [the] reasonable value” of the hospitals’ services,
and that the reasonable value of those services was $16,524,537. Because that amount was
precisely the amount Kaiser had already paid as reimbursement, Kaiser voluntarily dismissed its
cross-claim.


**426  *334  D. Costs
Kaiser filed a memorandum of costs seeking $229,903.96 in costs as the prevailing party.


The hospitals filed a motion to tax costs, arguing that (1) Kaiser was not the prevailing party, and
(2) many of the line items were not recoverable or reasonable. Following further briefing, the trial
court granted the hospitals’ motion to tax “in its entirety” and awarded no costs.


E. Appeal and cross-appeal
Following the entry of judgment, the hospitals filed a timely notice of appeal. Following the
postjudgment order denying all costs, Kaiser filed a timely notice of cross-appeal. 5







Long Beach Memorial Medical Center v. Kaiser Foundation..., 71 Cal.App.5th 323...
286 Cal.Rptr.3d 419, 21 Cal. Daily Op. Serv. 11,300, 2021 Daily Journal D.A.R. 11,487


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 12


5 Kaiser Foundation Hospitals also sought its costs and cross-appealed the trial court's denial
of those costs. For convenience, we refer to both parties as “Kaiser” solely when discussing
the costs proceedings and cross-appeal.


DISCUSSION


I. Pertinent Background of Regulatory Scheme
Under the federal Emergency Medical Treatment and Active Labor Act (42 U.S.C. § 1395dd et
seq.) and the Knox-Keene Act, hospitals and other medical providers have a statutory duty to
provide “emergency [medical] services and care” to persons who are in “danger of loss of life, or
serious injury or illness.” (Health & Saf. Code, § 1317, subd. (a); 42 U.S.C. § 1395dd, subd. (b);
Prospect Medical, supra, 45 Cal.4th at p. 501, 87 Cal.Rptr.3d 299, 198 P.3d 86; T.H. v. Novartis
Pharmaceuticals Corp. (2017) 4 Cal.5th 145, 189, 226 Cal.Rptr.3d 336, 407 P.3d 18 (T.H.).) Under
the Knox-Keene Act, the health care service plan (or its “contracting medical providers”) must,
within 30 or 45 days, reimburse the hospital or other medical providers for the “emergency services
and care provided to its enrollees” as to (1) all care necessary for “stabilization” of the enrollee,
and (2) for all poststabilization care the plan authorizes the hospital to provide. (Health & Saf.
Code, § 1371.4, subds. (b) & (c); Cal. Code Regs., tit. 28, § 1300.71, subd. (g); T.H., at p. 189, 226
Cal.Rptr.3d 336, 407 P.3d 18.) When the hospital or other medical providers have a contract with
the plan, the plan must reimburse them for the services at the “agreed upon contract rate.” (Cal.
Code Regs., tit. 28, § 1300.71, subd. (a)(3)(A).)


However, when the hospital or other medical providers do not have a contract with the plan, the
plan is statutorily obligated to reimburse the *335  hospital or providers for the “reasonable and
customary value [of] the [emergency] health care services rendered.” (Cal. Code Regs., tit. 28, §
1300.71, subd. (a)(3)(B).) “The reasonable and customary value” must “take[ ] into consideration”
six different factors—namely, (1) “the [hospital's or] provider's training, qualifications, and length
of time in practice”; (2) “the nature of the services provided”; (3) “the fees usually charged by
the [hospital or] provider”; (4) “prevailing [hospital or] provider rates charged in the general
geographic area in which the services were rendered”; (5) “other aspects of the economics of the
[hospital's or] medical provider's practice that are relevant”; and (6) “any unusual circumstances
in the case.” 6  (Ibid.)


6 These factors are borrowed from Gould v. Workers’ Comp. Appeals Bd. (1992) 4 Cal.App.4th
1059, 1071, 6 Cal.Rptr.2d 228, which used them to define how to calculate “reasonable”
medical care charges in the workers’ compensation context.


[1]  [2] If a hospital or other medical provider believes that the amount of reimbursement it
has received from a health **427  plan is below the “reasonable and customary value” of the
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emergency services it has provided, the hospital or provider may assert a quantum meruit claim
against the plan to recover the shortfall. (Bell v. Blue Cross of California (2005) 131 Cal.App.4th
211, 213-214, 221, 31 Cal.Rptr.3d 688 (Bell); Prospect Medical, supra, 45 Cal.4th at p. 505, 87
Cal.Rptr.3d 299, 198 P.3d 86; Children's Hospital Central California v. Blue Cross of California
(2014) 226 Cal.App.4th 1260, 1273, 172 Cal.Rptr.3d 861 (Children's Hospital).) As the plaintiff in
a quantum meruit lawsuit, the hospital or provider bears the burden of establishing that the plan's
reimbursement was less than the “reasonable and customary value” of its services. (Children's
Hospital, at p. 1274, 172 Cal.Rptr.3d 861.)


II. Propriety of Pretrial Dismissal of the Hospitals’ Intentional Tort and Unfair
Competition Claims
The hospitals argue that that the trial court erred in granting summary adjudication of their claims
against Kaiser for (1) intentionally reimbursing them at an amount below the “reasonable and
customary value” of the emergency medical services they provided, and (2) violation of the unfair
competition law.


[3]  [4] Like summary judgment, summary adjudication is appropriate when the moving party
shows “[it] is entitled to a judgment as a matter of law” (Code Civ. Proc., § 437c, subd. (c)) because,
among other things, the nonmoving party (here, the hospitals) cannot establish “[o]ne or more
elements of [its] cause of action” (id., subd. (o)(1)); see id., subd. (p)(2)). Because a motion for
summary adjudication “necessarily includes a test of the sufficiency of the complaint” ( *336
Centinela Hospital Assn. v. City of Inglewood (1990) 225 Cal.App.3d 1586, 1595, 275 Cal.Rptr.
901), summary adjudication is also appropriate if the entire cause of action is unsupported by the
law. Because the propriety of summary adjudication and the subsidiary question of the validity of
a cause of action involve questions of law, our review is de novo. (Jacks v. City of Santa Barbara
(2017) 3 Cal.5th 248, 273, 219 Cal.Rptr.3d 859, 397 P.3d 210; Bettencourt v. Hennessy Industries,
Inc. (2012) 205 Cal.App.4th 1103, 1111, 141 Cal.Rptr.3d 167.)


A. Tort of intentional failure to reimburse the “reasonable and customary value” of
emergency medical services


[5]  [6]  [7]  [8] Because “ ‘[a] tort, whether intentional or negligent, involves a violation of a
legal duty ... owed by the defendant to the person injured,’ ” and because the existence of a legal
duty turns on whether the “ ‘ “sum total” ’ ” of “ ‘ “policy” ’ ” “ ‘ “considerations” ’ ” favors “
‘ “say[ing] that the particular plaintiff is entitled to [the] protection” ’ ” of tort law, our task in
deciding whether to recognize a tort for intentionally failing to reimburse a hospital or medical
provider for the “reasonable and customary value” of emergency medical services is to “examine
and weigh the relevant ‘considerations of policy’ ” and to ask whether the “social benefits” of
creating such a tort remedy “outweigh[ ] any costs and burdens it would impose.” (Cedars-Sinai
Medical Center v. Superior Court (1998) 18 Cal.4th 1, 8, 74 Cal.Rptr.2d 248, 954 P.2d 511
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(Cedars), italics in original; Gregory v. Cott (2014) 59 Cal.4th 996, 1012, 176 Cal.Rptr.3d 1,
331 P.3d 179 [“ ‘A tort, whether intentional or negligent, involves a violation of a legal duty ...’
”];) Centinela Freeman Emergency Medical Associates v. Health Net of California, Inc. (2016) 1
Cal.5th 994, 1013, 209 Cal.Rptr.3d 280, 382 P.3d 1116 (Centinela) [looking to whether “ ‘public
policy ... dictate[s] the existence of a duty ...’ ”]; **428  The MEGA Life & Health Ins. Co v.
Superior Court (2009) 172 Cal.App.4th 1522, 1527, 92 Cal.Rptr.3d 399 [“whether to recognize a
new ‘legal wrong’ or ‘tort’ is often governed by policy factors”].) 7  Although our Supreme Court
in Biakanja v. Irving (1958) 49 Cal.2d 647, 650, 320 P.2d 16 (Biakanja) and Rowland v. Christian
(1968) 69 Cal.2d 108, 113, 70 Cal.Rptr. 97, 443 P.2d 561 (Rowland) identified several factors
bearing on *337  the propriety of recognizing a new tort, 8  we need not examine them on a factor-
by-factor basis where, as here, the social benefits and costs of a potential new tort are more aptly
analyzed in the aggregate. (Kurtz-Ahlers, LLC v. Bank of America, N.A. (2020) 48 Cal.App.5th
952, 961, 262 Cal.Rptr.3d 420.)


7 Although there is language in Fuller v. First Franklin Financial Corp. (2013) 216
Cal.App.4th 955, 967, 163 Cal.Rptr.3d 44 (Fuller) that “ ‘everyone owes a duty not to
commit an intentional tort against anyone,’ ” the Fuller court's use of italics confirms that this
statement is meant, at most, to show that there need not be a preexisting relationship between
the intentional tortfeasor and the victim. Because Fuller itself involved the underlying legal
duty not to defraud others (id. at pp. 958-959, 163 Cal.Rptr.3d 44), Fuller does not stand
for the broader proposition that courts may entirely skip the precursor question of whether
there is an underlying legal duty when it comes to intentional torts. And to the extent Fuller
is read to stand for that proposition, we respectfully disagree.


8 Biakanja lists the factors relevant in the “business context” as (1) “the extent to which
the transaction was intended to affect the plaintiff,” (2) “the foreseeability of harm to
[the plaintiff],” (3) “the degree of certainty that the plaintiff suffered injury,” (4) “the
closeness of the connection between defendant's conduct and the injury suffered,” (5) “the
moral blame attached to the defendant's conduct,” and (6) “the policy of preventing future
harm.” (Biakanja, at p. 650, 320 P.2d 16.) Rowland lists the factors relevant outside the
business context: “The first five Rowland [factors] are identical to the second through sixth
Biakanja [factors]. (See Rowland, at pp. 112-113, 70 Cal.Rptr. 97, 443 P.2d 561.) Where
the list of [factors] differs is that (1) Rowland does not consider ‘the extent to which the
transaction was intended to benefit the plaintiff’ (Biakanja, at p. 650, 320 P.2d 16) (because
there is no transaction), and (2) Rowland adds two further [factors] that flesh out ‘the
policy of preventing future harm’ consideration—namely, (a) ‘the extent of the burden to
the defendant and consequences to the community of imposing a duty to exercise care with
resulting liability for breach,’ and (b) ‘the availability, cost, and prevalence of insurance for
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the risk involved.’ (Rowland, at p. 113, 70 Cal.Rptr. 97, 443 P.2d 561.)” (QDOS, Inc. v.
Signature Financial, LLC (2017) 17 Cal.App.5th 990, 999, 225 Cal.Rptr.3d 869.)


[9] The relevant policy considerations counsel against recognizing a legal duty by health plans
—compensable via a tort—not to reimburse hospitals and other medical providers of emergency
medical services at an amount less than the “reasonable and customary value” of those services.


The social benefits of recognizing such a duty are slight. The hospitals have provided no evidence
or argument suggesting that inadequate reimbursement for emergency medical services under the
Knox-Keene Act is a widespread problem (see Cedars, supra, 18 Cal.4th at p. 13, 74 Cal.Rptr.2d
248, 954 P.2d 511 [looking whether “problem” to be solved by tort liability is “widespread”]),
or that the problem is not sufficiently addressed by the quantum meruit remedy already available
to hospitals and other medical providers (see Brennan v. Tremco (2001) 25 Cal.4th 310, 314,
105 Cal.Rptr.2d 790, 20 P.3d 1086 [looking at whether new tort remedy is “derivative” because
“adequate remedies” already exist]). Amici curiae for the hospitals assert that underreimbursement
is a problem, but provide nothing to substantiate that assertion, and the jury's finding of proper
reimbursement in this case, which **429  we conclude below was valid, would seem to undermine
that assertion.


The social costs of recognizing a new tort duty, on the other hand, are staggering. The trial court
lamented that such a new tort would be “full of pitfalls” too numerous to enumerate. We agree,
but will enumerate a few.


[10] First, recognizing a legal duty—and, on the basis of that duty, an intentional tort—not to
underreimburse a hospital the “reasonable and customary value” of emergency medical services
runs afoul of the longstanding *338  principle that tort “liability ... for purely economic losses
is ‘the exception, not the rule.’ ” (Southern California Gas Leak Cases (2019) 7 Cal.5th 391,
400, 247 Cal.Rptr.3d 632, 441 P.3d 881; Summit Financial Holdings, Ltd. v. Continental Lawyers
Title Co. (2002) 27 Cal.4th 705, 715, 117 Cal.Rptr.2d 541, 41 P.3d 548; Quelimane Co. v. Stewart
Title Guaranty Co. (1998) 19 Cal.4th 26, 58, 77 Cal.Rptr.2d 709, 960 P.2d 513; Harris v. Atlantic
Richfield Co. (1993) 14 Cal.App.4th 70, 81-82, 17 Cal.Rptr.2d 649 (Harris) [“our Supreme Court
has advised against judicial activism where an extension of tort remedies is sought for a duty
whose breach previously has been compensable by contract remedies”].) This principle rests on
the premise that economic relationships are typically governed by contracts or by comprehensive
government regulation, and recognizes that tort liability creates incentives that alter the conduct
of market participants and thus runs the risk of significantly reordering these relationships and the
economic markets in which they are formed. (Foley v. Interactive Data Corp. (1988) 47 Cal.3d
654, 694, 254 Cal.Rptr. 211, 765 P.2d 373 (Foley) [“Significant policy judgments affecting social
policies and commercial relationships are implicated [by creating a new tort and] ... ha[ve] the
potential to alter profoundly the nature of [those relationships]”].) What is more, this principle
is fully implicated here because the economic relationship regarding the payment for emergency
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medical services between hospitals and other medical providers (on the one hand) and health plans
(on the other) is governed both by contracts and by comprehensive government regulation: The
underlying duty to repay is established by the Knox-Keene Act, which is a “ ‘comprehensive
system of licensing and regulation under the jurisdiction of the Department of Managed Health
Care’ ” (Prospect Medical, supra, 45 Cal.4th at p. 504, 87 Cal.Rptr.3d 299, 198 P.3d 86; Centinela,
supra, 1 Cal.5th at p. 1005, 209 Cal.Rptr.3d 280, 382 P.3d 1116), while the amount of repayment
is governed either by contract (when the parties have a preexisting contract) or by the quasi-
contractual remedy of quantum meruit (when they do not) (Federal Deposit Ins. Corp. v. Dintino
(2008) 167 Cal.App.4th 333, 346, 84 Cal.Rptr.3d 38 [quantum meruit is a type of “ ‘contract
implied in law’ ” or “ ‘[q]uasi-contract’ ”]; Durell v. Sharp Healthcare (2010) 183 Cal.App.4th
1350, 1370, 108 Cal.Rptr.3d 682 [same]; Newfield v. Insurance Co. of the West (1984) 156
Cal.App.3d 440, 445, 203 Cal.Rptr. 9 [cause of action for breach of an implied contract does not
“sound in tort”]).


Second, recognizing a legal duty—and, on the basis of that duty, an intentional tort—not to
underreimburse a hospital the “reasonable and customary value” of emergency medical services
would inevitably lead to an outcome fundamentally at odds with one of the avowed purposes of the
Knox-Keene Act to “help[ ] ensure the best possible health care for the public at the lowest possible
cost by transferring the financial risk of health care from patients to providers.” (§ 1342, subd.
(d), italics added; **430  *339  Pacific Bay Recovery, Inc. v. California Physicians’ Services,
Inc. (2017) 12 Cal.App.5th 200, 207, 218 Cal.Rptr.3d 562.) If we recognize a legal duty not to
underreimburse hospitals and other medical providers for the “reasonable and customary value”
of emergency medical services, that duty would ostensibly give rise to a negligence-based tort
claim as well as the intentional tort claim the hospitals explicitly urge us to create here. A health
plan would be liable for negligence if it acted unreasonably in anticipating the “reasonable and
customary value” of the services its enrollees received. But such a negligence-based tort would be
both useless and impossible to comply with. It is useless because the alleged damages—the amount
by which it shorted the hospital or medical provider—are already recoverable in a quantum meruit
action. It is impossible to comply with because a health plan's liability would turn on whether the
reimbursement amount it pays on day 45 ends up being reasonably or unreasonably below the
amount that a jury in the quantum meruit action will fix on day 200 as being the “reasonable and
customary value” of the services rendered. Health plans trying to avoid negligence liability for
this tort would have every incentive to pay more just to be safe, which would drive up the cost of
health care to the public—a result, as noted above, that is at odds with one of the Knox-Keene Act's
purposes. A health plan would be liable for the intentional tort if it intended to pay less than the
amount that a jury at some point in the future fixes as being the “reasonable and customary value”
of the services rendered. But health plans do not accidentally select the amount of reimbursement
they remit to a hospital or other medical provider; the payment amount is always intentionally
selected. As a result, the only way to avoid liability for such an intentional tort is to err on the side
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of paying too much—which will also drive up the cost of health care, and thus is also at odds with
one of the Knox-Keene Act's purposes.


[11]  [12] Third, recognizing a legal duty—and, on the basis of that duty, an intentional tort—
not to underreimburse a hospital the “reasonable and customary value” of emergency medical
services would create a powerful incentive for a hospital or other medical provider to bring such
a tort claim in every case. By statute, punitive damages are available whenever a tortfeasor is
“guilty of oppression, fraud, or malice” (Civ. Code, § 3294, subd. (a)), and this finding turns on
the tortfeasor's alleged motive (Applied Equipment Corp. v. Litton Saudi Arabia Ltd. (1994) 7
Cal.4th 503, 516, 28 Cal.Rptr.2d 475, 869 P.2d 454). The hospitals in this case assert that Kaiser
is deserving of punitive damages because it intentionally underpaid them with the alleged bad
motive of trying to save money and turn a profit. Given that health plans’ payments are always
intentional and that health plans always act to varying extents with a profit motive, health plans
would be potentially liable for punitive damages in every case. And given that punitive damages
can be imposed up to a constitutional maximum of 10 times the amount of the underpayment (see
*340  Simon v. San Paolo U.S. Holding Co., Inc. (2005) 35 Cal.4th 1159, 1182, 29 Cal.Rptr.3d
379, 113 P.3d 63 (Simon) [“ratios between the punitive damages award and the plaintiff's actual or
compensatory damages significantly greater than 9 or 10 to 1 are suspect”]), hospitals and other
medical providers would have every reason to bring an intentional tort claim in every case in the
hopes of convincing a jury to award them up to 11 times the amount of underpayment. Where,
as here, the “imposition of a tort duty of care” is “likely to add an unnecessary and potentially
burdensome ... volume of ... litigation,” that potentiality counsels strongly against such **431  a
duty. (Goonewardene v. ADP, LLC (2019) 6 Cal.5th 817, 841, 243 Cal.Rptr.3d 299, 434 P.3d 124;
Centinela, supra, 1 Cal.5th at pp. 1017-1018, 209 Cal.Rptr.3d 280, 382 P.3d 1116 [same]; Cedars,
supra, 18 Cal.4th at p. 15, 74 Cal.Rptr.2d 248, 954 P.2d 511 [discouraging creation of a duty when
“[a] separate tort remedy would be subject to abuse”]; see Harris, supra, 14 Cal.App.4th at p. 81,
17 Cal.Rptr.2d 649 [discouraging “[p]roposals to extend tort remedies to commercial contracts[,
which] create the potential of turning every breach of contract dispute into a punitive damage
claim”].) And even if it is desirable to try to draw a line between an ordinary, “healthy” profit
motive that does not warrant punitive damages and a truly venal profit motive that does, that line
is far too illusory to offset the otherwise powerful incentive to take one's chances by suing for
punitive damages. (Accord, Foley, supra, 47 Cal.3d at p. 697, 254 Cal.Rptr. 211, 765 P.2d 373
[refusing to create a tort when “it would be difficult if not impossible to formulate a rule that would
assure that only ‘deserving’ cases give rise to tort relief”].)


The hospitals and their amici respond with what boil down to two arguments.


First, the hospitals argue that Kaiser is already under a tort duty not to violate the Knox-Keene
Act's provisions because Centinela, supra, 1 Cal.5th 994, 1 Cal.5th 994, 382 P.3d 1116, previously
recognized a negligence-based tort grounded in the Knox-Keene Act, and because a negligent
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violation of this duty must necessarily be subsumed within an intentional violation of the same
duty. This argument rests on an incorrect and overgeneralized reading of Centinela. Centinela held
that a health plan has a legal duty, enforceable in a tort claim, (1) not to negligently “delegate its
financial responsibility” to reimburse hospitals and other medical providers under the Knox-Keene
Act to other entities known as risk-bearing organizations if the plan knows or should know that
its delegate “would not be able to pay” the reimbursements, and (2) not to negligently “continu[e]
or renew[ ] a delegation contract” with its delegate “when it knows or should know that there can
be no reasonable expectation that its delegate will be able to” pay reimbursements. (Centinela, at
pp. 1002, 1017-1022, 209 Cal.Rptr.3d 280, 382 P.3d 1116; T.H., supra, 4 Cal.5th at p. 189, 226
Cal.Rptr.3d 336, 407 P.3d 18.) Because a health plan's act of delegation absolves the plan of any
further liability under the Knox-Keene Act (Centinela, at pp. 1010, 1014, 209 Cal.Rptr.3d 280,
382 P.3d 1116), the legal duty recognized in Centinela operated to fill a gap in the provisions
of the Knox-Keene Act that would have otherwise allowed health plans to make reckless—and
hence *341  “morally blameworthy”—delegations of the duty to pay and thereby to leave hospitals
and other medical providers “without any reasonable prospect of payment” despite their statutory
entitlement to such remuneration. (Id. at p. 1017, 209 Cal.Rptr.3d 280, 382 P.3d 1116.) Contrary
to what the hospitals suggest, Centinela did not purport to create a free-floating tort duty attaching
to every provision of the Knox-Keene Act, including those where there is no gap, such as in the
context of this case, where the hospitals and other medical providers already have the right to
sue for quantum meruit to recover any underpayment. Second, amici seem to suggest that a tort
remedy is warranted because the existing quantum meruit remedy is inadequate. Specifically, they
urge that the quantum meruit remedy inevitably undervalues emergency medical services because
“reasonable and customary value” is keyed to the market value for those services and the market
includes contractually agreed-upon rates, yet those contract-based rates **432  are lower because
hospitals and other providers are willing to offer discounts in exchange for benefits like being able
to market and cross-sell their full range of medical services to the health plans’ enrollees. A market
value that does not add a premium to account for the absence of the benefits of a contract, amici
continue, is inadequate and creates a disincentive for health plans to form contracts in order to
get lower rates. We disagree. The quantum meruit remedy by definition looks to the reasonable,
market-based value of the services provided: That value is calculated by looking at the “full range
of fees” charged and accepted in the market (e.g., Sanjiv Goel, M.D., Inc. v. Regal Medical Group,
Inc. (2017) 11 Cal.App.5th 1054, 1060, 1062, 217 Cal.Rptr.3d 908 (Goel)), and thus encompasses
the lower rates grounded in contracts as well as the higher rates charged and accepted where no
contract exists. As a result, the quantum meruit remedy is not inadequate simply because it does
not require the trier of fact to add a premium across the board. More to the point, creating a tort
remedy with the extensive drawbacks outlined above in order to fine-tune the complex market for
health care services is, in any event, a bit like swatting a fly with Thor's hammer. Such fine-tuning
is better left to our Legislature. (Foley, supra, 47 Cal.3d at p. 694, 254 Cal.Rptr. 211, 765 P.2d
373 [“Significant policy judgments affecting social policies and commercial relationships” that
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“ha[ve] the potential to alter profoundly ... the cost of products and services ... is better suited for
legislative decisionmaking”].)


Because we conclude that there is no legal duty not to negligently or intentionally underreimburse
a hospital or other medical provider, the trial court properly dismissed the hospitals’ intentional
tort claim based on that duty's nonexistence.


B. Unfair competition law
[13] “As its name suggests, California's unfair competition law bars ‘unfair competition’ and
defines the term as a ‘business act or practice’ that is *342  (1) ‘fraudulent,’ (2) ‘unlawful’, or
(3) ‘unfair.’ ” (Shaeffer v. Califia Farms, LLC (2020) 44 Cal.App.5th 1125, 1135, 258 Cal.Rptr.3d
270 (Shaeffer), quoting Bus. & Prof. Code, § 17200; see Cel-Tech Communications, Inc. v. Los
Angeles Cellular Telephone Co. (1999) 20 Cal.4th 163, 180, 83 Cal.Rptr.2d 548, 973 P.2d 527.)
“Each is its own independent ground for liability under the unfair competition law.” (Shaeffer, at
p. 1135, 258 Cal.Rptr.3d 270; Aryeh v. Canon Business Solutions, Inc. (2013) 55 Cal.4th 1185,
1196, 151 Cal.Rptr.3d 827, 292 P.3d 871 (Aryeh) [noting independent “prong[s]”].)


[14]  [15] Because a plaintiff states a claim under the unlawful prong of the unfair competition
law by showing that the challenged practice violates a California “statute or regulation” (Gutierrez
v. Carmax Auto Superstores California (2018) 19 Cal.App.5th 1234, 1265, 248 Cal.Rptr.3d 61
(Gutierrez); Aryeh, supra, 55 Cal.4th at p. 1196, 151 Cal.Rptr.3d 827, 292 P.3d 871), a plaintiff may
as a general matter state a claim under the unfair competition law for a violation of the Knox-Keene
Act. (See Bell, supra, 131 Cal.App.4th at pp. 217, fn. 6, 221 & fn. 9, 31 Cal.Rptr.3d 688 [unfair
competition claim based on failure to reimburse under section 1371.4 viable]; Coast Plaza Doctors
Hospital v. UHP Healthcare (2002) 105 Cal.App.4th 693, 699, 704-706, 129 Cal.Rptr.2d 650
[same]; California Emergency Physicians Medical Group v. PacifiCare of California (2003) 111
Cal.App.4th 1127, 1134, 4 Cal.Rptr.3d 583 [same], disapproved on another ground in Centinela,
supra, 1 Cal.5th 994, 209 Cal.Rptr.3d 280, 382 P.3d 1116; **433  Northbay Healthcare Group -
Hospital Div. v. Blue Shield of California Life & Health Insurance (N.D.Cal. 2018) 342 F.Supp.3d
980, 986-987 (Northbay) [same]; see generally California Medical Assn., Inc. v. Aetna U.S.
Healthcare of California, Inc. (2001) 94 Cal.App.4th 151, 169, 114 Cal.Rptr.2d 109 [unfair
competition claims based on “acts made unlawful by Knox-Keene” Act viable]; Blue Cross of
California, Inc. v. Superior Court (2009) 180 Cal.App.4th 1237, 1250-1251, 102 Cal.Rptr.3d
615 [same]; cf. Samura v. Kaiser Foundation Health Plan, Inc. (1993) 17 Cal.App.4th 1284,
1297-1299, 22 Cal.Rptr.2d 20 [prior to enactment of section 1371.4, Knox-Keene Act did not
require reimbursement, such that the failure to reimburse was “lawful on its face” and hence
not actionable under unfair competition law); Regents of the Univ. of California v. Global Excel
Mgmt. (C.D.Cal. Jan. 10, 2018, No. SA CV 16-0714-DOC (Ex)) 2018 WL 5794508, pp. *21-22,
2018 U.S.Dist. Lexis 89413, p. *62 (Regents) [entering judgment declining relief under unfair
competition law due to lack of proof].)
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[16]  [17] The unfair competition law affords two types of relief—namely, restitution and
injunctive relief. (Bus. & Prof. Code, § 17203; Kasky v. Nike, Inc. (2002) 27 Cal.4th 939, 950,
119 Cal.Rptr.2d 296, 45 P.3d 243.) Of the two, injunctive relief is the “ ‘primary form of relief.’
” (Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 337, 120 Cal.Rptr.3d 741, 246 P.3d
877). Relief does not, however, include damages, whether they be consequential or punitive. (
*343  Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 1148, 131 Cal.Rptr.2d
29, 63 P.3d 937; Inline, Inc. v. Apace Moving Systems, Inc. (2005) 125 Cal.App.4th 895, 904, 23
Cal.Rptr.3d 216.)


[18] As applied to a violation of the Knox-Keene Act's requirement for reimbursement of
emergency medical services, the restitution available under the unfair competition law would
be entirely duplicative. The hospitals may certainly seek restitution for Kaiser's violation of
its Knox-Keene Act duty to reimburse them for the “reasonable and customary value” of the
emergency medical services they provided to Kaiser enrollees, but that restitutionary award
is indistinguishable from the award they would receive through their quantum meruit claim.
(Hartford Casualty Ins. Co. v. J.R. Marketing, L.L.C. (2015) 61 Cal.4th 988, 996, 190 Cal.Rptr.3d
599, 353 P.3d 319 [quantum meruit allows for “restitution”].)


What is more, the injunctive relief the hospitals seek—that is, an order enjoining Kaiser from
violating the Knox-Keene Act by underpaying for emergency medical services in the future
—is legally unavailable. To the extent it requires Kaiser more specifically not to underpay
reimbursement when its enrollees receive emergency medical services in every future instance,
it is difficult to see how Kaiser could comply: It is impossible for Kaiser to definitively know
the “reasonable and customary value” of emergency medical services until a jury fixes that value,
but Kaiser is statutorily obligated to pay some reimbursement amount within 30 or 45 days of
rendering those services. If Kaiser incorrectly estimates the “reasonable and customary” value
and underpays, it will have violated the injunction and will ostensibly be subject to contempt
penalties. To us, such an injunction would be “ ‘so vague that [persons] of common intelligence
must necessarily guess at its meaning and differ as to its application’ ”; as such, it would be invalid
and could not form the basis for the “potent weapon” of contempt. (In re Berry (1968) 68 Cal.2d
137, 156, 65 Cal.Rptr. 273, 436 P.2d 273; People v. Uber Technologies, Inc. (2020) 56 Cal.App.5th
266, 316, 270 Cal.Rptr.3d 290; see generally **434  People ex rel. Gascon v. HomeAdvisor, Inc.
(2020) 49 Cal.App.5th 1073, 1082, 263 Cal.Rptr.3d 438 [“ ‘An injunction must be sufficiently
definite to provide a standard of conduct for those whose activities are to be proscribed ...”].) To
the extent it requires Kaiser more generally to “obey the law,” such an injunction would be equally
invalid. (City of Redlands v. County of San Bernardino (2002) 96 Cal.App.4th 398, 416, 117
Cal.Rptr.2d 582 [“a court may not issue a broad injunction to simply obey the law ...”]; Connerly
v. Schwarzenegger (2007) 146 Cal.App.4th 739, 752, 53 Cal.Rptr.3d 203 [same].)
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[19] Thus, the trial court properly dismissed the hospitals’ unfair competition claim to the extent it
sought injunctive relief but erred in dismissing that *344  claim to the extent it sought restitution. 9


The latter error was harmless, however, given that the hospitals were able to effectively pursue
restitution as part of their quantum meruit claim. (Cf. Guz v. Bechtel Nat. Inc. (2000) 24 Cal.4th
317, 352, 100 Cal.Rptr.2d 352, 8 P.3d 1089 [where cause of action is duplicative of another cause
of action in the complaint, it is “superfluous” and subject to summary adjudication].)


9 In light of this conclusion, we have no occasion to consider whether injunctive relief is also
barred by the doctrine of judicial abstention. (E.g., Alvarado v. Selma Convalescent Hospital
(2007) 153 Cal.App.4th 1292, 1297-1298, 64 Cal.Rptr.3d 250; Hambrick v. Healthcare
Partners Medical Group, Inc. (2015) 238 Cal.App.4th 124, 150, 189 Cal.Rptr.3d 31.)


III. Propriety of the Jury Instruction Defining “Reasonable and Customary Value”
[20] The hospitals and their amici level two different complaints at the trial court's jury instruction
defining “reasonable and customary value.” We independently examine instructional issues.
(People v. Scully (2021) 11 Cal.5th 542, 592, 278 Cal.Rptr.3d 792, 486 P.3d 1029.)


A. Pertinent facts
In its initial instructions given prior to the presentation of evidence, the trial court instructed the jury
that (1) it would be “asked to decide” the “reasonable value” of the emergency medical services
the hospitals provided, (2) “reasonable value” is defined as “what a hypothetical buyer would have
offered and what a hypothetical seller would have accepted” for those services, (3) in assessing
reasonable value, the jury may “consider” (a) “all of the people in the market,” and (b) “what”
Kaiser and the hospitals “agreed on before” because “these folks are in the market,” but that their
prior agreements do not “dictate” the “reasonable value.”


At the conclusion of trial, the court instructed the jury in pertinent part:


“The measure of recovery in quantum meruit is the reasonable value of the services. Reasonable
value is the price that a hypothetical willing buyer would pay a hypothetical willing seller for
the services, neither being under compulsion to buy or sell, and both having full knowledge of
all pertinent facts. Reasonable value can be described as the ‘going rate’ for those services in
the market.


“In determining reasonable value, you should consider the full range of
transactions presented to you, but you are not bound by them. You may choose
to use the transactions you believe reflect the price that a hypothetical *345
willing buyer would pay a hypothetical willing seller for the services. On the
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other hand, you may reject transactions you believe do not reflect the price that
a hypothetical **435  willing buyer would pay a hypothetical willing seller for
the services.”


(Italics added.)


B. Analysis
The hospitals argue that the trial court erred in telling the jury to determine “reasonable value” by
looking at what a “hypothetical willing buyer” would pay a “hypothetical seller” for the services.
Amici, by contrast, argue that the trial court erred in not telling the jury to give the parties’
prior agreements greater—if not dispositive—weight in assessing that value. Neither argument
has merit.


[21]  [22] In Children's Hospital, supra, 226 Cal.App.4th 1260, 172 Cal.Rptr.3d 861, the court
held that the “reasonable and customary value” of reimbursement for emergency medical services
under the Knox-Keene Act is pegged to the “[r]easonable” or “fair market value” of those services.
(Id. at p. 1274, 172 Cal.Rptr.3d 861.) Children's Hospital went on to define that value as “the price
that “ ‘a willing buyer would pay to a willing seller, neither being under compulsion to buy or
sell, and both having full knowledge of all pertinent facts.’ ” [Citation.]” (Ibid.) As one would
anticipate given the quantum meruit claim at issue, Children's Hospital borrowed its “reasonable
market value” standard from the law of quantum meruit. (Id. at pp. 1274-1275, 172 Cal.Rptr.3d
861.) That law looks to the “reasonable value of [the] services” in the “open market,” and explicitly
acknowledges that this value may be different than the price fixed by a prior contract between
the parties to that case. (Maglica v. Maglica (1998) 66 Cal.App.4th 442, 450, 78 Cal.Rptr.2d
101 (Maglica).) The determination of reasonable value is to account for a “wide variety of
evidence.” (Children's Hospital, at p. 1274, 172 Cal.Rptr.3d 861.)


[23] Under this law, the trial court's reference to a “hypothetical buyer” and “hypothetical seller”
was entirely appropriate. “Fair market value” is defined in many other contexts as that amount
that “hypothetical buyers and sellers” would pay in a “hypothetical transaction.” (South Bay
Irrigation Dist. v. California-American Water Co. (1976) 61 Cal.App.3d 944, 976, 133 Cal.Rptr.
166; People v. Seals (2017) 14 Cal.App.5th 1210, 1217, 222 Cal.Rptr.3d 589; Xerox Corp. v.
County of Orange (1977) 66 Cal.App.3d 746, 752-753, 136 Cal.Rptr. 583; County of San Diego v.
Assessment Appeals Board No. 2 (1983) 140 Cal.App.3d 52, 57, 189 Cal.Rptr. 145; People ex rel.
Dept. of Transportation v. Clauser/Wells Partnership (2002) 95 Cal.App.4th 1066, 1083, fn. 15,
116 Cal.Rptr.2d 240.) This makes sense. Where, as here, the *346  reimbursement transactions
at issue between the hospitals and Kaiser are compelled by the Knox-Keene Act and federal law,
and where fair market value by definition looks to a fully consensual transaction, a determination
of fair market value is necessarily hypothetical. As a result, and contrary to what the hospitals
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strenuously urge, the absence of the word “hypothetical” in the definition of “reasonable value”
set forth in Children's Hospital is of no consequence.


Not only is it legally appropriate to key “reasonable value” to the price fixed by a willing
“hypothetical buyer” and willing “hypothetical seller” in a “hypothetical transaction,” but it is
affirmatively helpful because it emphasizes another pertinent legal principle—namely, that the
parties’ prior actual transactions are not dipositive. (Maglica, supra, 66 Cal.App.4th at p. 450, 78
Cal.Rptr.2d 101.) For much the same reason, amici's argument that the prior transactions should
be accorded extra weight—rather than be treated as one of the colors in the prism of the “wide
variety of evidence” relevant to reasonable value—is legally incorrect. (See Children's Hospital,
supra, 226 Cal.App.4th at p. 1274, 172 Cal.Rptr.3d 861.)


**436  At oral argument, the hospitals articulated a new challenge to the instruction—namely,
that the portion of the instruction allowing the jury to “reject transactions you believe do not
reflect the price that a hypothetical willing buyer would pay a hypothetical willing seller for the
services” improperly empowered the jury to capriciously disregard relevant evidence bearing on
the “reasonable and customary value” of the services provided, and thereby undercut the earlier
portion of the instruction advising the jury to “consider the full range of transactions presented.”
We are unpersuaded. The discretion accorded by the jury to reject some transactions does no more
than reflect the reality that some market transactions will more closely resemble the transactions
at issue in the case before the jury, and some will bear less resemblance, and thus gives the jury the
ability to give greater weight to the former and less weight to the latter in fixing what a hypothetical
buyer and seller would pay for the specific services at issue in that case.


IV.–V. **


** See footnote *, ante.


Unpublished Text Follows
The hospitals and amici challenge the trial court's (1) limitation on their expert witness's testimony
and (2) rulings regarding four categories of evidence bearing on the “reasonable and customary”
value of the emergency medical services at issue in this case. We review evidentiary rulings for
an abuse of discretion (People v. Dworak (2021) 11 Cal.5th 881, 895), but independently review
any subsidiary questions of law (Goel, supra, 11 Cal.App.5th at p. 1060).


A. Limitation on expert opinion testimony


1. Pertinent facts
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In accordance with the trial court's pretrial ruling, the hospitals’ expert witness opined to the jury
that the “reasonable and customary value” of the emergency medical services provided to Kaiser's
enrollees should be fixed at 90 percent of the hospitals’ full, billed rates. The expert calculated his
90 percent figure by taking the average of the following three percentages: (1) 83 percent, which
represented the “course of dealing” between Kaiser and the hospitals, and was calculated by (a)
taking the percentage from the parties’ most recent contract (51 percent), (b) adding 15 percent
to reflect that the hospitals, without a contract, no longer received the contract-based rate of 51
percent for the subset of Kaiser enrollees who were also enrolled in Medicare (which reimburses
at a much lower rate), and (c) adding another 15 percent to reflect that the hospitals, without a
contract, did not receive any of the ancillary benefits (such as cross-marketing opportunities) that
come with having a contract (the expert did not explain where the other two percent comes from);
(2) 87 percent, which represented the most analogous “comparison” point, and was calculated
by (a) taking the average percentage for rental network contracts (72 percent), and (b) adding an
additional 15 percent to reflect that the hospitals, without an actual rental network contract, did not
receive any of the ancillary benefits that come with having a contract; and (3) 100 percent, which
represents the hospitals’ full, billed rates, which was appropriate because the hospitals’ billed rates
are in the “lower third” of rates in the “region.”


Partway through the expert's testimony, the trial court questioned the expert outside the jury's
presence. After the expert was unable to answer several of the court's questions, the court ruled
that the third percentage in the expert's calculation—that is, 100 percent for the hospitals’ full,
billed rate—must be excluded. The court cited three reasons for its ruling: (1) the expert could
not explain why the hospitals’ full, billed rate accounted for one-third of his calculation when
only eight percent of the hospitals’ clientele paid the full rate; (2) the expert did not show that the
small percentage of transactions where the full, billed rate was paid had any resemblance to the
transactions at issue here; and (3) the expert did not explain why the hospitals’ full, billed rates
being on the lower end of full, billed rates vis-à-vis other hospitals made it appropriate to use that
rate for one-third of his calculation.


When the jury returned, the court informed the jury that, after “a long discussion,” “the court
concluded that the third prong [regarding the full, billed rates] doesn't belong there.” The expert
then opined that the relevant percentage was 85 percent (that is, the average of the other two
percentages—83 percent and 87 percent).


2. Analysis


A witness may testify as an expert if he possesses the requisite “special knowledge, skill,
experience, training, or education,” on any “subject that is sufficiently beyond common experience
that the opinion of an expert would assist the trier of fact” if it is “[b]ased on a matter ... perceived
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by or personally known to the [expert]” and “is of a type that reasonably may be relied upon by
an expert in forming an opinion upon the subject ....” (Evid. Code, §§ 720, 801, subds. (a) & (b).)
To enforce these requirements as well as those in Evidence Code section 802, a trial court must
“act[ ] as a gatekeeper to exclude expert opinion testimony that is (1) based on a matter of a type
on which an expert may not reasonably rely, (2) based on reasons unsupported by the material on
which the expert relies, or (3) speculative.” (Sargon Enterprises, Inc. v. University of Southern
California (2012) 55 Cal.4th 747, 771-772 (Sargon).) As part of this responsibility, a trial court
may exclude expert testimony if it concludes that “ ‘there is simply too great an analytical gap
between the data and the opinion offered.’ [Citation.]” (Id. at p. 771.)


The trial court did not abuse it discretion in prohibiting the expert from relying upon the hospitals’
full, billed rates as one-third of his proffered calculation because the court's further inquiry
revealed “too great an analytical gap between the data and the opinion [he] offered.” Despite many
opportunities to do so, the expert was unable to explain why it made “logic[al]” or “rational” sense
to treat the hospitals full, billed rate as one of three ingredients going into the reasonable value
of the hospitals’ services when very few patrons actually paid that full rate, when there was no
showing that those patrons’ transactions were in any way similar to the transactions at issue in this
case, and when the expert could not explain why the relative low amount of the hospitals’ full,
billed rates justified treating those rates as one of three ingredients.


The hospitals respond with three arguments.


First, they argue that their full, billed rates are relevant. This is true, but beside the point. The issue
here is not whether they are relevant, but whether the expert offered any rational reason for giving
the full, billed rate such prominence in his calculation. He did not, and this was “too great a ...
gap” in his analysis.


Second, the hospitals assert that the trial court went beyond the gatekeeper role approved by
Sargon, supra, 55 Cal.4th at pp. 771-772, because (1) the three bases Sargon articulated for
excluding expert testimony do not include exclusion for expert testimony with analytical gaps,
and (2) the trial court merely disagreed with their expert's conclusions, which is an impermissible
basis for excluding testimony under Sargon. These assertions lack merit. There is no question
that Sargon expressly empowered a trial court to exclude expert testimony whenever “there is
simply too great an analytical gap between the data and the opinion offered.’ [Citation.]” (Id. at
p. 771.) We reject the hospitals’ argument that our Supreme Court did not mean what it said.
Further, the trial court in this case did not disagree with the expert's conclusion; instead, the
court excluded the evidence because the expert could not explain the part of his “ ‘methodology’
” that the court excluded, which is precisely what Sargon contemplates. (Id. at p. 772 [“the
gatekeeper's focus ‘must be solely on principles and methodology, not on the conclusions that they
generate’ [citation]”].)
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Third, the hospitals contend that the trial court exuded “palpable” “hostility” toward their expert,
which they imply taints the court's evidentiary rulings and otherwise prejudiced the hospitals.
This contention finds no support whatsoever in the record. To be sure, the court told the expert
to remain on the stand as the court excused the jury in order to probe the basis for the expert's
opinion, vigorously examined the expert regarding the reasons for treating the full, billed rate
as one-third of his calculation, and ultimately told the jury that it had ruled that the full, billed
rate “doesn't belong there.” But this conduct confirms that the trial court was merely doing what
Sargon requires—namely, acting as a gatekeeper to ensure that the trier of fact is not presented with
expert testimony based on logically unsupported methodologies. The court's conduct, as well as its
demeanor in undertaking that conduct, was nowhere near the type of “persistent[ ]” “discourteous
and disparaging remarks” aimed at “discredit[ing]” one party that crosses over the line into judicial
misconduct. (People v. Santana (2000) 80 Cal.App.4th 1194, 1206-1207.)


B. Exclusion of categories of evidence bearing on “reasonable and customary value”
The hospitals and their amici argue that the trial court erred in excluding from the jury's
consideration four “relevant data point[s]” bearing on the “reasonable and customary value” of
the emergency medical services the hospitals provided: (1) what Kaiser paid other hospitals for
emergency medical services, (2) the hospitals’ full, billed rates, (3) what Kaiser received when
its affiliated hospitals provided emergency medical services to the hospitals’ enrollees (because
the hospitals self-insured their employees), and (4) what methodology Kaiser used internally to
calculate the “reasonable and customary” value it would pay the hospitals for emergency medical
services. 10


10 The hospitals repeatedly assert that Kaiser's internal methodology changed “overnight”
because Kaiser's reimbursement amounts dropped significantly when Kaiser went from
participating in a rental network to making payments based on its methodology. On these
facts, however, the drop reflects a shift from one external methodology for paying (that
is, the rental networks’ contract rates) to an internal methodology—not from one internal
methodology to another. Thus, the evidence at trial does not support the notion that Kaiser
altered its internal methodology to reduce reimbursement amounts.


We reject the first two challenges at the outset for the simple reason that the trial court never
excluded those “data point[s].” Although the trial court did not allow the hospitals’ expert to
discuss what Kaiser paid other hospitals for emergency medical services because those rates were
not part of the expert's methodology or opinion, the contracts setting forth those payments were
admitted into evidence. The court also admitted evidence of what percentage of the hospitals’ full,
billed rates various entities paid for services as well as the dollar amount corresponding with 85
percent of those full, billed rates; from these, the jury could calculate the rates themselves. The
absence of the rates themselves is hardly surprising, as the hospitals repeatedly told the trial court
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that they preferred the evidence to be presented as “a percentage of the full, billed rates” rather
than with the rates themselves.


We now turn to the two categories of evidence that were excluded.


1. Pertinent facts


a. The hospitals’ payments to Kaiser


During the direct examination of one of the hospitals’ vice presidents, the hospital asked if there
were “situations in which [the hospitals are] the party who pays Kaiser for emergency trauma
services.” When the vice president answered that such situations exist because the hospitals “self-
insure[ ] [their] employees,” the trial court said, “Oh, no. Move on.”


b. Kaiser's internal methodology


In two different motions in limine, Kaiser moved to exclude evidence of its internal methodology
on the grounds that it was both irrelevant and subject to exclusion under Evidence Code section
352 due to any probative value being substantially outweighed by undue consumption of time, by
danger of confusing the jury, and by undue prejudice. The trial court deferred ruling until trial. In
the midst of trial, however, the court excluded any evidence of Kaiser's internal methodology on
two mutually reinforcing grounds: (1) what Kaiser offered to pay—and its internal deliberations
regarding how to come up with that offer—was “really irrelevant,” and (2) even if Kaiser's
methodology was relevant, a single “market participant's subjective view of value without knowing
whether or not it would be accepted,” had only “marginal” relevance that was “substantially
outweighed” (a) “by the risk” of confusing the jury, when that “reasonable value” issue is to be
adjudged objectively, and (b) by the risk that the jury might misuse evidence bearing on Kaiser's
subjective intent to paint Kaiser's staff as “awful people trying to do underhanded things,” when
Kaiser's motive is not “material” to the sole question of reasonable value at issue in the case.
Curiously, the hospitals told the trial court that they agreed that Kaiser's subjective motive was
irrelevant.


2. Analysis


Evidence is “relevant” if it has “any tendency in reason to prove or disprove any disputed fact
that is of consequence to the determination of the action.” (Evid. Code, § 210; People v. Sanchez
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(2019) 7 Cal.5th 14, 54.) Even if an item of evidence is relevant, a trial court has “broad discretion”
to “exclude” that item “if its probative value is substantially outweighed by the probability that
its admission will (a) necessitate undue consumption of time or (b) create substantial danger of
undue prejudice, of confusing the issues, or of misleading the jury.” (Evid. Code, § 352; People
v. Rodrigues (1994) 8 Cal.4th 1060, 1124.) A trial court may raise and sustain its own objection
to evidence under Evidence Code section 352. (E.g., Gherman v. Colburn (1977) 72 Cal.App.3d
544, 581.)


a. The hospitals’ payments to Kaiser


The trial court did not abuse its discretion in excluding evidence of what the hospitals (in their role
as self-insurers of their employees) paid Kaiser for emergency medical services for two reasons.


First, this evidence was properly excluded under Evidence Code section 352. To be sure, this
evidence is relevant. It is well settled that “any evidence bearing upon the ‘reasonable market
value’ of” emergency medical services is “relevant,” including “the full range of fees” charged and
paid in the market. (Goel, supra, 11 Cal.App.5th at pp. 1060, 1063; Children's Hospital, supra,
226 Cal.App.4th at pp. 1274, 1277; Northbay Healthcare Group -Hospital Div. v. Blue Shield of
California Life & Health Ins. (N.D.Cal. Apr. 2, 2019, No. 17-cv-02929-WHO) 2019 U.S.Dist.
Lexis 227356, p. *3; Regents, supra, 2018 U.S.Dist. Lexis 89413, at p. *55). The amount that
the hospitals paid Kaiser for emergency services certainly fits within this definition because it
is a transaction for emergency medical services in the pertinent market. But, as the trial court
elsewhere noted, the hospitals and Kaiser are just a very small subset of participants in that market.
“Cherry-picking” and placing undue focus on transactions involving those two participants, the
trial court feared, would risk presenting the jury with a “skewed market” when the law requires
an evaluation of the “full range of fees” charged and paid in the market. The extent of this skew
may have been ever greater if, as the hospitals argued, Kaiser was “unique” in that market as both
a medical insurance provider and a hospital operator. As noted above, Evidence Code section 352
grants a trial court the power to exclude evidence where, as here, its probative value is substantially
outweighed by the substantial danger of confusing the issues or misleading the jury. That the trial
court did not articulate any specific basis for its exclusion of this evidence is of no consequence
because we review the court's ruling, not its reasoning. (People v. Kirvin (2014) 231 Cal.App.4th
1507, 1516.)


Second, even if the trial court erred, the hospitals have not demonstrated that they were prejudiced
by this error because they never proffered to the trial court the rate at which the hospitals
reimbursed Kaiser for the emergency medical services. (People v. Anderson (2001) 25 Cal.4th 543,
580 [“the reviewing court must know the substance of the excluded evidence in order to assess
prejudice”]; see also Evid. Code, § 354.) Without knowing whether that rate is higher or lower
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than the rate at which Kaiser paid the hospitals in this case, the hospitals cannot carry their burden
of proving that a different outcome was reasonably probable had this evidence been admitted.
(People v. Masters (2016) 62 Cal.4th 1019, 1064 (Masters).)


The hospitals’ sole argument on appeal is that evidence of what they paid Kaiser is relevant. As
explained above, we agree with the hospitals on this point but nevertheless conclude there was
no abuse of discretion to exclude the evidence under Evidence Code section 352, a provision
the hospitals did not address in their briefs on appeal. To the extent the hospitals are asserting
that the general mandate that the trier of fact fixing the “reasonable and customary value” of
emergency medical services must consider a “wide variety of evidence” overrides a trial court's
discretion to exclude specific pieces of evidence under Evidence Code section 352, we reject that
assertion both because this non-constitutionally-based case law cannot wipe away our Legislature's
statutory grant of discretion and because this mandate is not absolute in any event: The pertinent
cases acknowledge that “[s]pecific criteria might or might not be appropriate for a given set of
facts” (Children's Hospital, supra, 226 Cal.App.4th at p. 1275), such that the mandate “leaves
considerable discretion to trial courts to determine what billing and payment evidence might be
relevant to a particular case” (Goel, supra, 11 Cal.App.5th at p. 1060, fn. 3).


b. Kaiser's internal methodology


The trial court did not abuse its discretion in excluding evidence of Kaiser's internal methodology
for calculating its reimbursement payments to the hospitals. We need not address whether a health
plan's internal methodology is relevant in the first place because, assuming its base relevance, the
trial court acted within its discretion in excluding the evidence under Evidence Code section 352
because (1) a health plan's subjective view of the value as to what it should offer for a hospital's or
other medical provider's emergency medical services is of marginal relevance to the question of
what the value of those services are in the market, which is a function of what price is offered and
accepted (e.g., Northbay, supra, 342 F. Supp. 3d at p. 987 [what matters is “not the methodology,”
but rather “the results of a value determination—the reasonable reimbursements and the amount
paid”]), and (2) that marginal relevance is substantially outweighed by the dangers that a jury
might give the plan's subjective view more weight than it deserves and that the jury might punish
the plan for its subjective parsimoniousness. Even Children's Hospital, supra, 226 Cal.App.4th
at p. 1278, acknowledges that “subjective” criteria such as “costs” are of little relevance to the
issue of reasonable value. What is more, the marginal relevance of Kaiser's internal methodology
to the question of reasonable value means that its exclusion was not reasonably probable to alter
the jury's assessment of that value. (Masters, supra, 62 Cal.4th at p. 1064.)


V. Propriety of Denial of Costs
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In its cross-appeal, Kaiser argues that the trial court erred in flatly denying its motion for costs,
seemingly on the ground that Kaiser was not the “prevailing party” because its failure to prevail
on its cross-complaint for overpayment canceled out its victory in defending against the hospitals’
claims. We independently review whether a party is entitled to costs as a matter of right (Charton
v. Harkey (2016) 247 Cal.App.4th 730, 739), and conclude that the trial court erred.


The statute governing costs expressly specifies that a “defendant” is a prevailing party entitled to
costs “where neither plaintiff nor defendant obtains any relief.” (Code Civ. Proc., § 1032, subd. (a)
(4); Zintel Holdings, LLC v. McLean (2012) 209 Cal.App.4th 431, 438.) As the hospitals concede,
this language perfectly describes Kaiser in this case. The hospitals invite us to fashion a special
exception to this statutory mandate just for cases adjudicating the “reasonable and customary
value” of emergency medical services under the Knox-Keene Act, but this is an invitation we must
decline because it is not our role to rewrite statutes. (State Dept. of Public Health v. Superior Court
(2015) 60 Cal.4th 940, 956.) Because the trial court's categorical ruling obviated the need for the
court to consider the hospitals’ multifarious objections to specific cost items requested by Kaiser,
we reverse the order denying costs and remand the proceeding on the hospitals’ motion to strike or
tax Kaiser's costs to the trial court to consider the hospitals’ objections in the first instance. (E.g.,
Ellis v. Toshiba America Information Systems, Inc. (2013) 218 Cal.App.4th 853, 887.)


End of Unpublished Text


DISPOSITION


The judgment is affirmed. The order denying costs is reversed and remanded for the trial court to
consider the hospitals’ previously raised *347  objections to specific cost items. Kaiser and Kaiser
Foundation Hospitals are entitled to their costs on the appeal and cross-appeal.


We concur:


ASHMANN-GERST, Acting P. J.


CHAVEZ, J.


All Citations


71 Cal.App.5th 323, 286 Cal.Rptr.3d 419, 21 Cal. Daily Op. Serv. 11,300, 2021 Daily Journal
D.A.R. 11,487


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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20 Cal.2d 652, 128 P.2d 537


COUNTY OF LOS ANGELES, Petitioner,
v.


HARRY B. RILEY, as State Controller, etc., et al., Respondents.


L. A. No. 18249.
Supreme Court of California


Aug. 3, 1942.


HEADNOTES


(1)
Paupers--Needy Children--Reimbursement of County.
In Welf. & Inst. Code, § 1554(a), relating to the reimbursement of counties for aid to needy
children, construed with §§ 1510, 1511, and 1553, the provision for payment of two-thirds of the
remainder after deduction of federal aid “from the total amount granted to the child pursuant to §
1511,” refers to the sum of the amount appropriated for each child in the first paragraph of § 1511
and such additional amounts as the county may pay from its own funds for support as authorized
by the second paragraph of said section, which total, as provided in the last sentence of § 1554(a),
may not exceed the appropriation in § 1510(a). *653


(2a, 2b)
Mandamus § 71--Executive Officers--Controller.
Mandamus lies to compel state officers to calculate the credits to be allowed a county for aid
furnished to needy children, since the county is without legal remedy to enforce its claim.


(3)
State of California § 69--Actions Against State.
Pol. Code, § 688, does not authorize an action against a state on its obligation to reimburse a county
for aid furnished to needy children, since the right to sue is therein limited to implied contracts.


(4)
State of California § 70--Actions Against State--Construction of Statute.
Statutes authorizing persons to sue the state being in derogation of sovereignty are strictly
construed.
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See 23 Cal.Jur. 578; 25 R. C. L. 416.


(5)
State of California § 72--Actions Against State--What Constitutes.
An action simply to compel an officer to perform a duty expressly enjoined upon him by law is
not a suit against the state.


See 23 Cal.Jur. 583; 25 R. C. L. 413.


(6)
State of California § 61--Claims--Presentation--Condition Precedent to Action.
Since a mandamus proceeding to compel the recalculation of credits due a county in case of aid
to needy children is not an action against the state, Pol. Code, § 688, requiring the presentation of
a claim as a prerequisite to action, does not apply thereto.


SUMMARY


PROCEEDING in mandamus to compel recalculation of amounts due a county on certain reports
of aid to needy children and the allowance of a credit for the deficiency in previous calculations,
and to calculate credits on future reports according to a particular formula. Writ granted.


COUNSEL
J. H. O'Connor, County Counsel, S. V. O. Prichard, Assistant County Counsel, and L. K. Vobayda,
Deputy County Counsel, for Petitioner.
Earl Warren, Attorney General, and T. A. Westphal, Jr., and Lawrence S. Fletcher, Deputies
Attorney General, for Respondents.


CURTIS, J.


This proceeding was instituted to compel by writ of mandate certain state officials in charge of the
finances of the state, respondents herein, (a) to recalculate the credits to which, it is contended by
petitioner, the County of Los Angeles is entitled to have credited to its account “upon each and
every report of aid to needy children presented to the Respondents herein by said County of Los
Angeles since September *654  13, 1939, and which said reports have been audited and allowed
by the State Department of Social Welfare and the State Controller as proper cases of child aid;
and that Respondents in the making of said recalculation shall first deduct from the total of all aid
given in each individual case by the combined contribution of the state, the county and the federal
government, the amount of aid granted in the particular case by the federal government, and shall
then divide the remainder into thirds and shall allow to the County of Los Angeles as a credit to
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apply against the advances made to said county, pursuant to the provisions of subdivision (a) of
section 1555 of the Welfare & Institutions Code, two-thirds of said remainder unless said two-
thirds shall exceed the sum of $15, in which event the credit given to the County of Los Angeles
shall be $15 and no more, and that Respondents having made said recalculation as aforesaid shall
thereupon forthwith allow to the County of Los Angeles as a credit to apply against the advances
made to said county, pursuant to the provisions of subdivision (a) of section 1555 of the Welfare &
Institutions Code, the difference between the sums so recalculated as hereinbefore provided, and
the sums which said Respondents have heretofore allowed to said county as a credit against said
advances by the calculations which the Respondents have heretofore made; (b) That they hereafter
calculate the credits to which the County of Los Angeles is entitled upon each and every report of
aid to needy children presented to the Respondents herein, pursuant to the provisions of section
1556 of the Welfare & Institutions Code, by utilizing the formula of calculation hereinbefore
described in subdivision (a) of this prayer.”


The money provided for the support and aid of dependent or needy children in this state is derived
from three different sources: the federal government, the state, and the county. That portion of said
money derived from the federal government is provided in section 403 of the Social Security Act
approved August 14, 1935, (49 U. S. Stats., p. 627), as amended in 1939, (53 U. S. Stats., p. 1380;
42 U. S. C. A. § 603). This section as amended in 1939, effective January 1, 1940, provides that
the federal government will pay for each needy child who is the only child in one family, a sum
equal to one-half of the aid granted, not to exceed, however, nine dollars for each calendar month;
for each needy child in one family beyond the first child, one-half of the aid granted to *655  each
said subsequent child, not to exceed, however, the sum of six dollars for each calendar month.


In our discussion of the questions herein involved we will consider only the case where there is
but one needy child in a family. The case of a subsequent child or children would be governed
by the same rule, but, of course, the amounts to be paid by the federal government would be
proportionately less, or two-thirds of that paid the first needy child in a family.


The support of needy children in this state by the state and several counties is governed by the
provisions of the Welfare and Institutions Code (Stats. of 1937, Chap. 369), as amended in 1939
(Stats. of 1939, Chap. 302). It is agreed by each of the parties, however, that the proper solution
of the problem before us involves the correct construction of section 1554 of the Welfare and
Institutions Code. Respondents, however, suggest that this section must be construed in connection
with other sections of said code, and particularly in connection with sections 1510, 1511, 1553
thereof. In line with this suggestion we will set forth the applicable provisions of these four sections
with the purpose of construing section 1554 in the light of the other three sections.
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By section 1510 “there is ... provided ... for the support and maintenance of needy children and to
each county maintaining such needy children, aid not in excess of” fifteen dollars per month for
each such needy child residing in said county.


By section 1511, as amended, it is provided: “For each needy child ... there shall be paid the sum of
twenty-two dollars and fifty cents per month, or so much thereof as is necessary for the adequate
care of the child. The state shall pay 66 2/3 per cent and the county shall pay 33 1/3 per cent of
the aid furnished for the adequate care of any needy child who has a county residence, but the
state shall not pay more than fifteen dollars per month for any needy child who has such county
residence.


“Any county may pay from its own funds additional sums for the care of any needy child, and
the state and county may pay such aid as is needed for the adequate care of the family from other
state or county funds.”


Section 1553 provides, in part as follows: “During such time as grants in aid are made available
by the United States Government for aid to dependent children in this state, and accepted by this
state, the state treasurer, shall, from the *656  sums so granted, pay to each county (a) an amount
which shall be used exclusively as aid to dependent children, equal to that proportion specified by
the United States Government in so granting or making the sums available, not counting so much
of such expenditure with respect to any child for any month as exceeds the maximum fixed by the
United States Government in granting or making such sums available ...”


Section 1554, as amended, insofar as it relates to the question before us, reads as follows: “From
the sums appropriated in section 1510 of this code, the state treasurer shall pay to the county, for
each child to whom aid is given under the provisions of this chapter, an amount not to exceed the
amount appropriated for each child in section 1510 of this code. The amount to be paid by the state
treasurer for any needy child shall be computed as follows:


“(a) For each child who has residence in the state as defined by section 1525 and residence in
the county as defined by section 1526 of this code, the amount granted by the United States
Government and paid by the State Treasurer under the provisions of subdivision (a) of section
1553 for such child shall be deducted from the total amount granted for the child pursuant to
section 1511 of this code, and two-thirds of the remaining sums shall be paid to the county by the
State Treasurer. In no event shall this amount exceed the amount appropriated for a needy child
by subdivision (a) of section 1510 of this code.”


(1) Taking up the first sentence of section 1554, we find it refers to section 1510 in the following
language: “From the sums appropriated in section 1510 of this code, the State Treasurer shall pay
to the county, for each [needy] child to whom aid is given under the provisions of this chapter,
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an amount not to exceed the amount appropriated for each child in section 1510 of this code.” By
section 1510 there is provided out of money in the state treasury for the support of and maintenance
of three separate classes of needy children, not in excess of the several amounts stated therein.
We are concerned only with the first class, that is, those children whose residence in the state and
county entitle them to support both from the state and the county. For this class of needy children
the maximum amount provided by section 1510 is fifteen dollars per month. Accordingly, the first
sentence of section 1554 quoted above authorizes the payment by the state to the county for each
such needy child a sum not *657  exceeding fifteen dollars per month. Section 1554 then provides
for the method of computing the amount to be paid by the state treasurer for any such needy child
as follows: For each such needy child whose residence entitles it to receive both state and county
aid “the amount granted by the United States Government and paid by the state treasurer under
the provisions of subdivision (a) of section 1553 for such child shall be deducted from the total
amount granted for the child pursuant to section 1511 of this code, and two-thirds of the remaining
sums shall be paid to the county” not exceeding the sum of fifteen dollars per month. In all cases in
which there is any dispute between the county and state involved in this proceeding, this maximum
amount of nine dollars federal money is conceded to be the proper amount to “be deducted from the
total amount granted for the child pursuant to section 1511 of this code.” The problem, therefore,
before us is narrowed down to the determination of “the total amount granted for the child pursuant
to section 1511 of this code,” from which amount the nine dollars federal money is deducted, and
two-thirds of the remaining sum shall be paid to the county by the state treasurer, not exceeding
the sum of fifteen dollars per month.


The state contends that the total amount granted for the child is the sum of twenty-two dollars and
fifty cents, as specified in the first paragraph of section 1511, while the county contends that in
addition to the sum of twenty-two dollars and fifty cents, there is included the further sum which
“any county may pay from its own funds additional for the care of any needy child,” provided that
the state in no event shall pay more than fifteen dollars per month for such support.


Let us first consider the contention of the state. If the sum of twenty- two dollars and fifty cents
is the total amount granted for the child pursuant to section 1511, then by deducting from this
amount the nine dollars federal money, there would remain thirteen dollars and fifty cents, two-
thirds of which would be nine dollars or the state's proportion, the county paying the remaining
one-third or four dollars and fifty cents. Under this construction of the section the state would
never be called upon to pay more than nine dollars for the support of such needy child. If this is
the correct construction of the section, why did the legislature provide therein that “the state shall
not pay any more than fifteen dollars per month for any needy child who has *658  such county
residence”? If the maximum amount that the state is required to pay is only nine dollars per month,
what was the object of stating that it should never exceed fifteen dollars per month? Furthermore,
what purpose would there be in appropriating fifteen dollars per month for the support of a needy
child in one section of this code, and in another limiting the amount that may be expended for that
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purpose to nine dollars per month? The only explanation the state makes to this unusual condition
is that the federal aid is not granted to needy children cared for in private institutions, and aid
for such children falls entirely on the state and county, and when the sum of twenty-two dollars
and fifty cents, the maximum amount granted for aid to needy children, is given to children cared
for in private institutions, said sum is divided between the state and county on the basis of two-
thirds or fifteen dollars to be borne by the state and one-third or seven dollars and fifty cents to
be borne by the county.


Section 1554, which, it is agreed by each party to this action, determines and fixes the maximum
amounts to be paid by the state and county, respectively, for aid of needy children, requires that
from the total amount of aid granted there shall be deducted the amount granted by the United
States Government, and after specifying the several amounts which the state and county shall
contribute, it expressly provides that in no event shall the amount paid by the county exceed the
sum of fifteen dollars per month, provided for by section 1510. Returning to section 1511, from
the discussion of which we digressed to make the above reference to section 1554, there is the
same limitation upon the amount the state may contribute in section 1511, as just noted in section
1554, that is, a maximum amount of fifteen dollars per month.


It appears, therefore, that the Legislature expressly appropriates the sum of fifteen dollars per
month in section 1510 for aid rendered to needy children possessing the required state and county
residence; and just as positively in sections 1511 and 1554 limits such aid to the maximum amount
of fifteen dollars per month for each such child. In the face of the positive provisions of these
sections the state contends that the said sum of fifteen dollars per month can only be paid for
aid rendered to that limited class of needy children maintained *659  in private institutions and
in whose support the federal government does not participate. We are unable to agree with this
contention, as such a construction of these sections of the code seems unreasonable and not
sustained by the various express provisions thereof set forth above.


The county, on the other hand, contends that the words “from the total amount granted for the
child pursuant to section 1511,” as found in section 1554, include not only the twenty-two dollars
and fifty cents mentioned in the first paragraph of section 1511, but such additional sums as the
county may pay from its own funds for the support of a needy child as authorized in the second
paragraph of said section, provided that “the state shall not pay more than fifteen dollars per month
for any needy child.” When construing section 1511 as a whole, as it is our duty to do, we think
the position of the county must be sustained. As stated before, if we take the amount of twenty-
two dollars and fifty cents as “the total amount granted for the child pursuant to section 1511,” the
state can never be called upon to pay more than nine dollars per month. If the state can be called
upon to pay only nine dollars per month, as provided in the first sentence of the first paragraph
of this section, why the necessity in the second sentence of this paragraph of placing a limitation
of fifteen dollars per month on the state's share of this expense? This maximum amount of fifteen
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dollars which the state is authorized to pay can only arise when the cost of maintenance exceeds
the sum of twenty-two dollars and fifty cents, and the requirement thereof that the state should not
pay more than fifteen dollars per month for the support of a needy child is inconsistent with the
construction which the state places upon the preceding provision fixing the maximum amount the
state is required to pay at nine dollars per month. Such a construction, which fixes said maximum
amount at nine dollars, would be inconsistent with the provisions of section 1510, by the terms of
which the state has appropriated fifteen dollars per month for the support of needy children having
the proper state and county residence.


Another consideration which not only supports the conclusion just stated, but which renders such
conclusion practically conclusive is the exact wording of section 1554. It will be noted that this
section expressly states that the amount granted by the United States Government is first to be
deducted from “the total amount granted pursuant to section 1511 of this code.” There is no dispute
but that by the first *660  paragraph of section 1511 the state and county are granted authority to
contribute toward said support the sum of twenty-two dollars and fifty cents, mentioned in the first
paragraph of said section. It is equally clear that by the second paragraph of said section the county
is given authority to pay from its own funds additional sums for the care of any needy child. So
far as we are informed this is the only law of this state which authorizes a county to contribute to
the support of such a needy child. Therefore, these “additional sums” are granted by the county
pursuant to section 1511; so that not only the sum of twenty-two dollars and fifty cents provided
for in the first paragraph of said section is granted pursuant to section 1511, but the additional sums
provided for in the second paragraph of said section which a county may pay from its own funds
also are granted pursuant to section 1511. These two amounts must be combined for the purpose
of determining the “total amount granted pursuant to section 1511,” and this total amount less the
nine dollars contributed by the United States Government must be paid by the state and county in
the proportion set forth in section 1554 provided the county shall not pay more than fifteen dollars
per month for the support of such needy child. In our opinion the words fixing “the total amount
granted pursuant to section 1511” can be given no other construction. We are, therefore, of the
conclusion that by following the construction contended for by the county we obtain the correct
formula to determine the respective amounts which the state and county must pay for aid rendered
to such needy children.


It is argued that the total amount contributed by the county under section 1511 cannot be included
in the computation contemplated by section 1554 for the reason that section 1511 designates
appropriations made by a county “from its own funds.” If the total amount of such appropriations
were included in the base the county would be reimbursed by the state to the extent of 2/3 and
the appropriation could not therefore be said to be out of its own funds. Section 1554, however, in
fixing the proportion that state and county shall ultimately bear and in providing the base figure,
i. e., total amount under 1511, necessarily contemplates that the county is to be reimbursed to the
extent authorized by section 1554 for amounts that it has advanced out of its own funds.
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(2a) The present proceeding, as we have seen, is one in mandamus to compel the respondents,
officers of the state, to recalculate *661  the credits to which petitioner alleges the county of
Los Angeles is entitled, upon certain reports of aid to needy children, and thereupon to allow the
county of Los Angeles a credit equal to the difference between the sums so recalculated and those
previously calculated by respondents, and that the respondents hereafter calculate the credits to
which petitioner contends the county is entitled upon like reports which may in the future be made
by the petitioner to respondents, by using the county formula hereinbefore referred to. It is the
contention of respondents that the present proceeding in mandate will not lie for the reason that the
obligation of the state to pay the county for the maintenance of needy children under the provisions
of the Welfare and Institutions Code is in the nature of a contract, that under the provisions of
section 688 of the Political Code the county is given the right to sue the state upon said contract,
and that the petitioner is barred from maintaining this action to recover the sums claimed to be due
prior to the filing of this action by its failure to present any claim for said sums to the State Board
of Control, as required by section 688 of the Political Code.


By reference to section 688 it will be seen that it is provided therein, among other things, that any
person having a claim on an express contract must present the claim to the State Board of Control,
and on its disallowance by the Board of Control the person is given authority to bring suit against
the state on such claim. It is conceded that the petitioner has not presented any claim to the Board
of Control for any money claimed to be due it from the state on account of aid furnished to needy
children as set forth in its petition herein.


In support of their contention just stated, respondents rely upon the case of County of San Luis
Obispo v. Gage, 139 Cal. 398 [73 Pac. 174]. That action was instituted by the county of San Luis
Obispo against the State Board of Examiners to obtain a writ of mandate compelling the board
to allow and approve certain claims in favor of the county against the state for money alleged to
have been expended by the county for the maintenance of orphans, half-orphans, and abandoned
children, residents of the county, under the provisions of an act of the Legislature of date March 25,
1880. (Stats. 1880, p. 13.) It was held in that action that a claim against the state for the maintenance
of orphans, half-orphans, etc., under said act is a claim resting upon contract within the meaning
of the act of 1893 (Stats. 1893, p. 57), and no action could be maintained on said claim unless it
was presented to the *662  Board of Examiners (the predecessor of the present Board of Control),
as provided in said act. From this statement of that case respondents contend that the petitioner
had an adequate remedy at law for the recovery of any amounts due it and therefore mandamus
will not lie to compel the respondents to perform the duties which the petitioner alleges they are
required by law to perform.


(3) The act of 1893 permitted any person who had a claim on contract or for negligence against the
state to bring suit thereon against the state. The authority to sue the state is now found in section
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688 of the Political Code which provides that “Any person who has ... a claim on express contract
or for negligence against the State ... is hereby authorized ... to bring suit against the State on such
claim.” (Italics ours.) It will be noted that under the present statute the right to sue the state on a
contract is limited to express contracts. The obligation of the state to reimburse counties for aid
furnished by the latter to needy children is imposed by statute. ( 4) Statutes authorizing persons
to sue the state being in derogation of sovereignty are strictly construed. (23 Cal. Jur. 578; Miller
v. Pillsbury, 164 Cal. 199, [128 Pac. 327; Ann. Cas. 1914B, 886]; State of California v. Royal
Consolidated Mining Co., 187 Cal. 343 [202 Pac. 133].) It follows therefore that petitioner is not
given permission by section 688 of the Political Code to bring suit on its present claim against the
state. ( 2b) Accordingly, it is without legal remedy to enforce its claim. It may therefore resort to
this statutory remedy of mandamus to compel the respondents as officials of the state to perform
the duties enjoined upon them by law. ( 5) The rule is well established in this state that where the
action is one simply to compel an officer to perform a duty expressly enjoined upon him by law, it
may not be considered a suit against the state. (23 Cal. Jur. 583; Board of Directors v. Nye, 8 Cal.
App. 527 [97 Pac. 208]; Kingsbury v. Nye, 9 Cal. App. 574 [99 Pac. 985]; U'Ren v. State Board of
Control, 31 Cal. App. 6 [159 Pac. 615].) ( 6) As the present action is not one against the state, the
provision of section 688 of the Political Code, requiring the presentation of a claim to the Board
of Control as a prerequisite to the institution of suit, has no application to actions of this character.
The action was properly commenced and petitioner has the legal right to maintain the same.


For the reasons stated above, we are of the opinion that *663  the writ prayed for herein should
issue. It is therefore ordered that a writ of mandate issue out of this court directed to the respondents
as prayed for by petitioner.


Gibson, C. J., Shenk, J., Carter, J., and Traynor, J., concurred.


EDMONDS, J.,


Dissenting.


Although I agree with the mathematical result reached in the opinion of my associates, I cannot
concur in their construction of the applicable sections of the Welfare & Institutions Code.


By section 1510, there is provided, out of money in the state treasury not otherwise appropriated,
to each county maintaining needy children aid not in excess of $15 per month. The next section
fixes the amount of the total aid at $22.50 per month “or so much thereof as is necessary for the
adequate care of the child,” of which the state shall pay two-thirds and the county one-third, the
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maximum liability of the state being $15 per month. But under this section “any county may pay
from its own funds additional sums for the care of any needy child.”


Although before 1937 the state had reimbursed the counties for part of the amount expended by
them in the care of needy children, the present plan for supporting these persons was adopted in
1937 when the Welfare & Institutions Code was enacted. Unquestionably, in fixing the amount to
be appropriated, the Legislature took into consideration the then and present policy of the federal
government, for section 1553 provides that “During such time as grants in aid are made available
by the United States Government” the state treasurer shall pay to each county the specified amount
“which shall be used exclusively as aid to dependent children.” And the next section carries the
amount of the federal aid into the formula by which the state's proportion of the total cost shall be
determined. First, the amount of federal aid “shall be deducted from the total amount granted for
the child pursuant to section 1511 ... and two-thirds of the remaining sums (not in excess of $15
per month) shall be paid to the county by the state treasurer.


Under these provisions, as I read them, the aid for dependent children is made up of money
appropriated by the federal government, the state, and the county in specified amounts, and, insofar
as aid over a total of $22.50 per month is concerned, in determining the amount which the county
*664  shall contribute, it is necessary to determine how much of that excess it has paid ” from its
own funds.“ Under the construction adopted by my associates, in the event that the county paid a
total of $36 per month ”for the adequate care of the child“ or $13.50 more than the basic amount
of $22.50, in making its settlement the state would first deduct the federal aid of $9 per month
at the present rate. But as two-thirds of the remainder, $27, amounts to more than $15, the state's
proportion would be limited to that amount. The result would be that the county had added $13.50
to the $22.50 base aid but eventually had to pay only $12 of that amount.


A more logical construction, it seems to me, is to say that the federal aid is never a part of the
county's ”own funds,“ but that it is a component part of the total aid given to the dependent child.
On this basis, and using the same example, the county, with the knowledge that it will receive $9
of federal aid for each dependent child, decides that it will use that amount and $4.50 of its own
funds to make up $36 for ”adequate care.“ The state would pay to the county the $9 of federal aid
and its own proportion of $15. The balance, or $12, represents the county's proportion of $7.50
of the basic aid of $22.50, plus the additional $4.50 which it has paid ”from its own funds.“ This
construction harmonizes the language found in each pertinent section of the code.


But if the obligation of the state to reimburse counties for aid furnished by the latter is an implied
contract, then the writ should require the respondents to recalculate the petitioner's accounts for
the period of two years prior to the commencement of this proceeding. (Code Civ. Proc. § 339.)
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The nature of the right asserted in a mandamus proceeding determines which statutory provision,
in regard to limitation of actions, applies. (Dillon v. Board of Pension Commrs., 18 Cal. (2d) 427
[116 P. (2d) 37, 136 A. L. R. 800].)


Respondents' petition for a rehearing was denied September 2, 1942. Edmonds, J., voted for a
rehearing.


Reporter's Note: On denial of rehearing, the main opinion in County of Los Angeles v. Riley was
modified to read as above by eliminating the references to an implied contract, thus meeting the
objection of the dissenting opinion. *665


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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176 Cal.App.4th 809
Court of Appeal, Second District, Division 3, California.


Steven MUELLER, Plaintiff and Appellant,
v.


COUNTY OF LOS ANGELES, Defendant and Respondent.


No. B201171.
|


Aug. 13, 2009.


Synopsis
Background: Firefighter brought action against county for damages resulting from negligent
investigation of actions taken against him by captains and other firefighters, declaratory relief
and damages under state whistleblower protection laws, and intentional infliction of emotional
distress. The Superior Court, Los Angeles County, No. BC332099, John Shepard Wiley, Jr., J.,
granted summary judgment for county. Firefighter appealed.


Holdings: The Court of Appeal, Croskey, J., held that:


[1] fire department “behavior norms” policy did not impose mandatory duty on county to
investigate firefighter's grievances;


[2] ordinance regarding investigation of whistleblower retaliation complaints did not impose any
mandatory duty on county;


[3] any retaliation for reporting alleged violations of local fire department policy did not violate
whistleblower retaliation statute;


[4] the activities firefighter complained of did not rise to the level of whistle blowing retaliation;


[5] worker's compensation law was exclusive remedy for alleged intentional infliction of emotional
distress; and


[6] firefighter suffered no prejudice from any error in trial court's failure to address discovery
motions.



http://www.westlaw.com/Search/Results.html?query=advanced%3a+OAID(5059247203)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0168911301&originatingDoc=I82841165882e11de9988d233d23fe599&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0155882601&originatingDoc=I82841165882e11de9988d233d23fe599&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Mueller v. County of Los Angeles, 176 Cal.App.4th 809 (2009)
98 Cal.Rptr.3d 281, 09 Cal. Daily Op. Serv. 10,453, 2009 Daily Journal D.A.R. 12,069


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 2


Affirmed.


West Headnotes (14)


[1] Appeal and Error References to Record
Appeal and Error Reply briefs
In opening and reply briefs on appeal, citations to the record without accurate page
numbers did not support the asserted facts for which they were cited. Cal.Rules of Court,
Rule 8.204(a)(1)(C).


3 Cases that cite this headnote


[2] Appeal and Error References to Record
Appeal and Error Reply briefs
In opening and reply briefs on appeal, citations to initial pages of a document, such as
the first page of a deposition transcript, rather to the exact pages of the document, did not
support the asserted facts for which they were cited. Cal.Rules of Court, Rule 8.204(a)
(1)(C).


2 Cases that cite this headnote


[3] Appeal and Error References to Record
Appeal and Error Reply briefs
The claimed existence of facts that were not supported in appellant's opening and reply
briefs by citations to pages in the appellate record, or not appropriately supported by
citations, could not be considered by the Court of Appeal. Cal.Rules of Court, Rule
8.204(a)(1)(C).


24 Cases that cite this headnote


[4] Counties Nature and grounds of liability
County fire department policy did not impose a mandatory duty on county to conduct
investigations into firefighter's grievances regarding coworkers' alleged noncompliance
with behavior norms imposed by the policy, for purposes of statute creating liability for a
public entity's failure to discharge a mandatory duty imposed by an enactment designed
to protect against the risk of a particular kind of injury; the county was merely under
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an obligation to perform a discretionary function, since the department had discretion
with respect to its investigations of alleged violations of its behavior policy. West's
Ann.Cal.Gov.Code § 815.6.


1 Cases that cite this headnote


[5] Counties Nature and grounds of liability
County whistleblower ordinance stating that the county director of personnel “shall
investigate” whistleblower retaliation complaints “and thereafter prepare a report thereon
which shall be forwarded to the board of supervisors” did not impose any mandatory
duty on county, for purposes of statute creating liability for a public entity's failure to
discharge a mandatory duty imposed by an enactment designed to protect against the risk
of a particular kind of injury; how the investigation would be carried out, what the report
to the Board of Supervisors would include, and what action the Board would take, were
all discretionary functions. West's Ann.Cal.Gov.Code § 815.6.


See Cal. Jur. 3d, Government Tort Liability, § 12; Cal. Civil Practice (Thomson Reuters
2009) Torts, §§ 29:8, 31:13; Flahavan et al., Cal. Practice Guide: Personal Injury (The
Rutter Group 2009) ¶ 2:922.3 (CAPI Ch. 2-E); 5 Witkin, Summary of Cal. Law (10th ed.
2005) Torts, § 245.


1 Cases that cite this headnote


[6] Counties Removal or other adverse action
Public Employment Protected activities
Any retaliation against firefighter for reporting alleged violations of county fire
department policy did not violate statute making it illegal for an employer to obstruct
or retaliate for an employee's disclosures “where the employee has reasonable cause to
believe that the information discloses a violation of state or federal statute, or a violation or
noncompliance with a state or federal rule or regulation,” where the fire department policy
was neither a statute or regulation, absent evidence that the policy violation firefighter
reported was an act of retaliation against other firefighters for reporting violations
of California Occupational Safety and Health (Cal-OSHA) safety regulations. West's
Ann.Cal.Labor Code § 1102.5.


22 Cases that cite this headnote


[7] Labor and Employment Protected activities
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Statute making it illegal for an employer to obstruct or retaliate for an employee's
disclosures “where the employee has reasonable cause to believe that the information
discloses a violation of state or federal statute, or a violation or noncompliance with a
state or federal rule or regulation,” requires that to come within its provisions, the activity
disclosed by an employee must violate a federal or state law, rule or regulation. West's
Ann.Cal.Labor Code § 1102.5.


24 Cases that cite this headnote


[8] Counties Removal or other adverse action
Public Employment Reporting or Opposing Wrongdoing;  Whistleblowing
Alleged retaliatory acts by firefighter's supervisors, in writing memoranda to county
firefighter reprimanding him for inconsequential matters that his colleagues would not be
documented for, making derogatory comments and non-verbal gesturing, and repeatedly
transferring him to other fire stations, did not rise to the level of whistleblowing
retaliation, for purposes of Labor Code statute prohibiting whistleblower retaliation. West's
Ann.Cal.Labor Code § 1102.5.


1 Cases that cite this headnote


[9] Workers' Compensation Willful or deliberate act or negligence
Worker's compensation law was the exclusive remedy for firefighter's claim against county
that fire department and its employees intentionally inflicted emotional distress on him
by writing memoranda reprimanding him for inconsequential matters that his colleagues
would not be documented for, making derogatory comments and non-verbal gesturing, and
repeatedly transferring him to other fire stations; firefighter allegedly suffered emotional
and physical distress which manifested itself in physical symptoms of general stress
induced change in appearance and temperament and loss of consortium.


6 Cases that cite this headnote


[10] Workers' Compensation Willful or deliberate act or negligence
Injuries sustained and arising out of the course of employment are generally subject to
the exclusive remedy of worker's compensation law, even when the damages result from
intentional conduct by the employer that is a normal part of employment relationships, and
even though such conduct may be described as egregious, harassment, manifestly unfair,
or intended to cause emotional distress.
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9 Cases that cite this headnote


[11] Appeal and Error Summary judgment
In whistleblower retaliation action, firefighter suffered no prejudice from any error in trial
court's failure to address his request for continuance for additional discovery or ex parte
application for order shortening time to file and serve a discovery motion, even if trial
court granted summary judgment for county before firefighter was able to discover that he
was passed over for promotion despite high test scores, where firefighter's cause of action
for retaliation had no legal basis because the disclosure that allegedly led to the retaliation
did not relate to a violation of a statute or regulation. West's Ann.Cal.C.C.P. § 437c(h);
West's Ann.Cal.Labor Code § 1102.5.


1 Cases that cite this headnote


[12] Appeal and Error Labor and Employment
The Court of Appeal would not consider firefighter's challenge to the denial of his motion
for new trial of whistleblower retaliation action, where firefighter did not file an appeal
from the order denying the motion.


[13] Appeal and Error References to evidence and rulings thereon
Firefighter waived the argument on appeal that newly discovered evidence and trial court's
legal error required trial court to grant his motion for new trial of whistleblower retaliation
action, where firefighter's briefs failed to cite to specific pages in the appellate record
wherein this new evidence was set out and discussed, or to where the specific legal issues
to which he took exception was addressed; rather, firefighter's opening brief cited to the
beginning page of his notice of intent to move for a new trial and the beginning page of
his points and authorities, all totaling 50 pages.


3 Cases that cite this headnote


[14] Judgment Hearing and determination
It was proper for trial court, in its judgment, to explain the basis for its decision to grant
summary judgment by referencing its tentative analysis of plaintiff's causes of action in
the summary judgment hearing by citing to specific pages in the reporter's transcript of
the hearing.
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Opinion


CROSKEY, J.


*812  Plaintiff Steve Mueller, a firefighter with the County of Los Angeles Fire Department
(the department), appeals from a judgment entered in favor of the County of Los Angeles (the
county) on plaintiff's complaint. The complaint charges the county and its department personnel
with conducting a negligent investigation into his complaints of harassment and retaliation, and
with breach of the firefighters' union contract with the county, whistleblower retaliation against
plaintiff, and intentional infliction of emotional distress. 1


1 Plaintiff also named his local chapter of the I.A.F.F.—AFL–CIO in some of his causes of
action but then dismissed the union from the case.


**284  The county removed the case to the federal district court, where the cause of the action
on plaintiff's federal claim (violation of plaintiff's federal rights under 42 U.S.C. § 1983) was
adjudicated against him in a summary judgment and the case was then remanded back to state
court for adjudication of plaintiff's remaining causes of action. Those claims were decided in the
county's favor in the trial court's order granting the county's motion for summary judgment. It is
from the judgment thereafter entered from which the plaintiff now appeals. We find no cause to
reverse and therefore the judgment will be affirmed.


BACKGROUND OF THE CASE


1. Plaintiff's Complaint


a. Allegations in the Complaint
Plaintiff's complaint, which was filed in April 2005, makes the following allegations:
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Plaintiff began his employment with the department in August 1991 and thereafter established
a reputation as an excellent and dedicated firefighter. In August 2002, plaintiff publicly stated
his disapproval that two firefighters in the department, Captains Javier Murrieta and Michael
Ponder, had been transferred, and thereafter their temporary replacements, Captains Tom Ray
and James Lile, retaliated against plaintiff for his having expressed his opinion. Ray and Lile
engaged in a continuing and systematic pattern of harassing plaintiff by, among other things,
writing memoranda to him wherein *813  they reprimanded him for inconsequential matters that
plaintiff's colleagues would not be documented for, including alleged equipment loss, personnel
rotations, and use of inappropriate language. Captain Ray stated to the crew at fire station number
118, where plaintiff was stationed, that it was his and Captain Lile's intent to drive plaintiff out
of that fire station. 2  Plaintiff filed a grievance with Battalion Chief Peter Sylchak asking that this
incident be investigated but no action was taken.


2 Plaintiff began working at station No. 118 in October 2000.


Plaintiff was subjected to derogatory comments and non-verbal gesturing by Ray, Lile and other
firefighters. As hostile treatment of plaintiff by supervisory personnel and fellow firefighters
escalated, the hostility was ratified by the department by its acts and omissions in failing to timely
and effectively respond to plaintiff's grievances.


On October 1, 2002, Battalion Chief Sylchak and Assistant Chief John Nieto presented plaintiff
with three options. Plaintiff could (1) remain at station 118 until the situation with Captains Ray and
Lile was resolved by their planned move to different assignments, (2) be departmentally transferred
to another fire station, or (3) be detailed to another station until the situation at station 118 was
resolved. Plaintiff chose the latter option upon the assurance by Assistant Chief Nieto that being
detailed to fire station 43 would last only a few weeks until Captains Ray and Lile were transferred
out of station 118. However, on October 31, 2002, Battalion Chief Sylchak informed plaintiff that
his placement at station 43 would be considered semi-permanent and plaintiff would maintain a
permanent position at station 118. In reality though, the department and its agents had no intention
of returning plaintiff to station 118.


On November 22, 2002, plaintiff experienced further retaliation when he was sent on a temporary
departmental transfer to station 62 to replace a firefighter who was on long term disability. At
the same time, plaintiff had his position at station 118 put **285  out to bid and given away. In
January 2003, when the position of the firefighter on long term disability became vacant, plaintiff
was not given that position. Instead, on January 31, 2003, he was retaliated against again by being
sent on a departmental transfer to station 82. After seven months of duty at station 82, plaintiff
voluntarily transferred to station 64, but in May 2004, Battalion Chief Sylchak was transferred to
plaintiff's battalion station and shift, which constituted continued harassment of plaintiff.
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To exhaust his administrative remedies, plaintiff filed four grievances about his hostile work
environment, which included the statement by Captain Ray that he would run plaintiff out of station
118, and the series of retaliatory  *814  transfers of plaintiff from station to station, because such
actions are in violation of the Memorandum of Understanding entered into by the plaintiff's local
union and the county. Although resolution of grievances was required to be completed in ten days,
the county took as long as a year to resolve them.


Arbitration was held on the issue of the transfers and the arbitrator, by decision dated June 17, 2004,
determined the Memorandum of Understanding was violated when plaintiff was sent to station
62. 3  The arbitrator ordered that plaintiff be made whole for any loss of credits for promotional
purposes that he suffered. However, that remedy does not make plaintiff whole and for that reason
plaintiff filed suit seeking compensatory and punitive damages. Plaintiff filed a government claim
with the county that was denied.


3 Regarding the transfer of plaintiff out of station 118, the arbitrator made factual findings
based on the testimony of plaintiff and Deputy Chief Daryl Osby. The arbitrator found
the department had the right to exercise its administrative prerogative to give plaintiff an
involuntary transfer out of station 118 if doing so served the department's best interests, and
further found there were negative conditions at station 118 that reasonably could be expected
to improve by such a transfer. The arbitrator found there were conflicts at station 118 that
involved plaintiff and that led to a stressful work environment and lack of teamwork there.
The arbitrator concluded there was no abuse of discretion in transferring plaintiff out of
station 118.


b. Causes of Action
Plaintiff's first cause of action against the county is the federal claim that has already been resolved.
His second cause of action is for damages resulting from negligent investigation of the actions
taken against plaintiff by the captains and other firefighters, including the misleading transfers
imposed on plaintiff. 4


4 Part of the damages claimed by plaintiff in this suit concerns the department's transfer of
him out of fire station 43, a hazardous materials station. He states assignment to station 43
included an earnings bonus and an increased opportunity to work overtime, and by being
transferred out, he lost those benefits. However, at his arbitration, plaintiff testified that
although the battalion chief assured him that the transfer to station 43 was only to last a
few weeks, he later heard rumors that the assignment to station 43 would last longer than
anticipated and he filed a grievance. Filing a grievance about his stay at station 43 being
extended appears inconsistent with his later claim of damages from being transferred out of
station 43.
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Moreover, in addressing the trial court's concern (at the summary judgment hearing) that
plaintiff had not timely filed a claim with the county under the Government Claims Act
(Gov.Code, § 900 et seq.), plaintiff's attorney asserted in supplemental briefing on that issue
that plaintiff had not actually suffered any appreciable damage within the six months of the
date he did file his claim with the county because his damages actually occurred when he
learned in April 2006, that he would not be promoted to the rank of captain even though
he had passed the captain's exam. This representation to the trial court also appears to be
inconsistent with plaintiff's claim that being transferred out of station 43 caused him to lose
the earnings bonus and overtime work.


**286  *815  The third cause of action alleges breaches of the collective bargaining agreement
between the local union to which plaintiff belongs and the county. The trial court ruled this third
cause of action is not viable, and plaintiff does not challenge that ruling in this appeal.


Plaintiff's fourth cause of action is for declaratory relief (a declaration that he has been subjected
to retaliatory treatment) and damages. It alleges the county violated the county and state
whistleblower protection laws, first by retaliating against him for voicing his opinion about the
transfer of Captains Murrieta and Ponder, and then by retaliating against him for filing formal
grievances. The fifth cause of action is for intentional infliction of emotional distress.


2. The County's Motion for Summary Judgment
The county filed its motion for summary judgment on November 30, 2006. The county asserted a
jurisdictional challenge to recovery on the complaint, namely that plaintiff failed to timely comply
with the requirement in the Government Claims Act (Gov.Code, § 900 et seq.) that he file a claim
with the county. Regarding the individual causes of action, the county asserted plaintiff's second
cause of action for damages for negligent investigation of his claims has no legal basis because
plaintiff did not allege a specific enactment under which the county would be liable for damages,
and if there were such a statute, the county asserted the evidence shows plaintiff's claims of
harassing discipline and transfers were actually based on his own performance and behavior issues.
Regarding the fourth cause of action, which claims violation of the county and state whistleblower
protection laws, the county asserted plaintiff had no evidence which would bring him within
the parameters of those protection laws. Lastly, the county asserted the fifth cause of action for
intentional infliction of emotional distress is barred by workers' compensation law.


Plaintiff's opposition papers asserted plaintiff did timely file his Government Claims Act claim
with the county. Regarding his cause of action for negligent investigation of his claims, he argued
that the county's own rules and regulations are the enactments that support it, and he disputed the
factual accuracy of evidence presented by the county. Additionally, he asserted the facts of this
case bring his claim of retaliation within the county and state whistleblower provisions, and he
asserted the harassment inflicted on him takes his case outside of workers' compensation law.
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With his opposition papers, plaintiff filed a request that hearing on the motion be continued to
allow him to obtain additional evidence to support his opposition. Some days later he filed an ex
parte application for an order *816  shortening time to file a motion to compel discovery of that
same evidence. These two matters were not specifically addressed by the trial court at the summary
judgment hearings and that is one of the issues raised by plaintiff in this appeal.


Hearings on the summary judgment motion were held on February 16 and March 5, 2007. As
discussed below, except for the issue of compliance with the Government Claims Act, the trial
court determined that the legal bases asserted by the county in support of its summary judgment
motion were correct.


The motion was granted, judgment was signed and filed on May 4, 2007, and plaintiff filed a
timely notice of appeal. Prior to filing the notice of appeal, plaintiff filed a motion for new trial
which was denied. The appellate record, however, does not **287  contain a notice of appeal from
the order denying that motion.


CONTENTIONS ON APPEAL 5


5 In his opening and reply briefs, some of plaintiff's citations to the record are not accurate
page numbers and thus do not support the asserted facts for which they are cited. Some
citations are to evidence that does not actually support the asserted facts for which the
evidence was cited. Other citations are to initial pages of a document (like the first page of
a deposition transcript) rather to the exact page(s) of the document, and thus do not support
the asserted facts. Still other assertions of fact have no citation whatsoever. Moreover, even
when plaintiff does cite to the record, it is sometimes to his own separate statement of
material facts, and although the separate statement does contain references to evidence, the
references are not to the page numbers of the appellate record. Finally, some citations are
very broad, such as plaintiff's reference to “CT vol. 3, p. 609—vol. 5, p. 1008.” Those
several hundred pages contain the materials submitted by plaintiff in opposition to the motion
for summary judgment (including among other things, declarations, deposition transcripts,
responses to discovery, performance evaluations, the department's manual of operations
and equal employment opportunity policy, seven of plaintiff's performance evaluations, and
the memorandum of understanding between the department and plaintiff's union). Plaintiff
describes these pages by stating: “[A]mongst [plaintiff's] evidence submitted was testimony
by a large number of fellow firefighters on the events in question, and his annual performance
reviews,” as if to invite this court to read pages 609 to 1008 to ferret out such asserted
evidence.
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The claimed existence of facts that are not supported by citations to pages in the appellate
record, or not appropriately supported by citations, cannot be considered by this court. (Cal.
Rules of Court, rule 8.204, (a)(1)(C); Schmidlin v. City of Palo Alto (2007) 157 Cal.App.4th
728, 738, 69 Cal.Rptr.3d 365; In re S.C. (2006) 138 Cal.App.4th 396, 406, 41 Cal.Rptr.3d
453; City of Lincoln v. Barringer (2002) 102 Cal.App.4th 1211, 1239, 126 Cal.Rptr.2d 178;
Bernard v. Hartford Fire Ins. Co. (1991) 226 Cal.App.3d 1203, 1205, 277 Cal.Rptr. 401.)


[1]  [2]  [3]  In this appeal, plaintiff challenges the trial court's rulings on three of his causes
of action. 6  He also contends the court erred when it denied his request *817  to continue the
summary judgment hearing to obtain further discovery, denied his ex parte application regarding
compelling discovery, and denied his motion for new trial. Additionally, he asserts the judgment
contains erroneous statements regarding the trial court's consideration of the evidence.


6 As noted above, plaintiff's first cause of action is moot in this action because it has already
been was decided by the federal district court, and plaintiff does not dispute the trial court's
ruling on his third cause of action. That leaves the second, fourth and fifth causes of action
at issue in this appeal. At the March 5, 2007 hearing on the summary judgment motion, the
trial court presented the parties with a lengthy analysis of causes of action two through five
to indicate why the court found they have no legal basis.


Plaintiff also complains the trial court did not rule on the evidentiary objections he made to the
county's evidence. However, he does not provide any citation to the record showing that he ever
asked for a ruling. (Ann M. v. Pacific Plaza Shopping Center (1993) 6 Cal.4th 666, 670, fn. 1, 25
Cal.Rptr.2d 137, 863 P.2d 207.)


DISCUSSION


1. The Second Cause of Action
Plaintiff's second cause of action alleges he sustained damages resulting from negligent and tardy
investigation, by the department, of the negative actions taken against him by Captains Lile and
Ray and other firefighters, which caused him to be subjected to repeated transfers and be misled as
to the nature of the transfers. In explaining why this cause of action fails, the trial court reasoned
that plaintiff did not demonstrate that the department's **288  written policy on behavior norms, 7


which the policy states applies to all of the department's employees, creates legally enforceable
duties on the department that compel a careful investigation when a complaint is lodged that an
employee has violated the behavior norms of the department.


7 Included in the behavior norms imposed by the department's policy are such things as
exercise good judgment, protect department property, refrain from using coarse, profane
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or insulting language, refrain from subjecting anyone to harassing behavior, refrain from
smoking in department facilities, refrain from falsifying reports and records, and operate
department vehicles in a safe manner. The department's policy states that supervisors are
to report any violation of the standards of behavior to their battalion chief or section head,
and further states that violation of any of the standards set out in the behavior policy will
constitute grounds for formal disciplinary action, and the type of disciplinary action depends
on the seriousness of the offense and prior disciplinary history of the employee.


Referencing Government Code section 815.6, 8  the court reasoned that if section 815.6 applies in
plaintiff's negligent investigation cause of action, *818  then persons could sue the county and
department for negligent investigation if they made a complaint that someone smokes, curses, or
uses bad judgment at a fire station and then were not satisfied with the results of the department's
investigation. The court stated that the department's behavior policy does not create mandatory
duties on the fire department but rather gives the department discretion in enforcing its behavior
policy and allows the department to make judgment calls. It stated that “a broad and vague list of
standards like this” would be hard to enforce without discretion unless there were a zero tolerance
policy for every kind of misconduct. The court stated that simply because the authority granted
by an enactment can be coercive does not make exercising the power mandatory, and because the
parties' memorandum of understanding cannot be enforced in a cause of action of this type does
not mean that there is no remedy since “unions and management have a lot of powers against each
other.”


8 Government Code section 815.6 states: “Where a public entity is under a mandatory duty
imposed by an enactment that is designed to protect against the risk of a particular kind of
injury, the public entity is liable for an injury of that kind proximately caused by its failure to
discharge the duty unless the public entity establishes that it exercised reasonable diligence
to discharge the duty.”


To support its analysis of the department's policy on behavior norms, the court cited Sutherland
v. City of Fort Bragg (2000) 86 Cal.App.4th 13, 102 Cal.Rptr.2d 736, where the reviewing court,
relying on California Supreme Court decisions concerning section 815.6, observed that to come
within section 815.6 on claim of damages liability, the enactment at issue, in its directions to the
public entity, must require (not merely authorize or permit) that a particular action be taken or not
taken. The enactment must be obligatory, not discretionary or permissive, and, even if the public
entity or officer has been under an obligation to perform a function, if the function involves the
exercise of discretion, section 815.6 is not applicable. (Id. at pp. 19–20, 102 Cal.Rptr.2d 736.)
Thus, “even where language in the predicate enactment appears mandatory [such as by use of
words like ‘shall’], if significant discretion is required to carry out any duty imposed, that duty
is not mandatory within the meaning of section 815.6 and thus a breach of the duty will not
support tort liability.” (Id. at p. 20, 102 Cal.Rptr.2d 736, italics omitted.) The Sutherland court also
observed that exercise of discretion can also include declining any enforcement measures at all.
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**289  (Id. at p. 24, 102 Cal.Rptr.2d 736.) One of the Supreme Court decisions relied on by the
Sutherland court is Haggis v. City of Los Angeles (2000) 22 Cal.4th 490, 499, 93 Cal.Rptr.2d 327,
993 P.2d 983, where the Supreme Court stated: “Whether an enactment creates a mandatory duty
is a question of law: ‘Whether a particular statute is intended to impose a mandatory duty, rather
than a mere obligation to perform a discretionary function, is a question of statutory interpretation
for the courts.’ (Creason [v. Department of Health Services (1998) ] 18 Cal.4th [623,] 631[, 76
Cal.Rptr.2d 489, 957 P.2d 1323].)”


[4]  We find the trial court's analysis of this cause of action persuasive, and thus the other grounds
presented by the county for sustaining the trial court's ruling need not be addressed here. Plaintiff's
assertion that the department had an obligation to conduct investigations into his grievances *819
does not put him in the legal position he claims in this appeal. This case involves what the Creason
court described as an “obligation to perform a discretionary function.” (Creason v. Department
of Health Services (1998) 18 Cal.4th 623, 631, 76 Cal.Rptr.2d 489, 957 P.2d 1323.) Clearly the
department must have discretion with respect to its investigations of alleged violations of its written
policy on behavior norms.


Plaintiff's reliance on the deposition testimony of a person he describes as the county's “person
most qualified” is misplaced. The testimony was given in another case involving the department,
and the deponent was questioned about a poster that states it (the poster) is required to be posted by
employers pursuant to California's Fair Employment and Housing Act (Gov.Code, § 12900). The
poster gives information about harassment in the workplace. The deponent testified that the poster
makes it a requirement that the department take steps to prohibit harassment at the workplace,
investigate claims of workplace harassment, and prevent retaliation against persons who report
harassment. Neither that testimony nor the poster is relevant in the instant case. Here, plaintiff has
invoked the department's internal policy. He did not allege a cause of action based on the Fair
Employment and Housing Act, to which the poster and testimony relate.


2. The Fourth Cause of Action
Seeking declaratory relief (a declaration that he has been subjected to retaliatory treatment) and
damages, plaintiff's fourth cause of action alleges the department violated whistleblower protection
laws enacted by the county and the state by retaliating against him for voicing his opinion about the
transfer of Captains Murrieta and Ponder out of fire station 118, and then retaliating against him
for filing formal grievances about his treatment at that fire station and about the several transfers
moving him from station to station. In addressing this cause of action, the trial court opined that
one's feeling that he is being harassed at the workplace and complaining about it to superiors
is not what is generally understood to be a whistleblower situation. Rather, said the court, “[a]
whistleblower classically is someone who reports misconduct of a corrupt or illegal character to
try to get the corruption fixed.”
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a. Alleged Violation of the County Code's Whistleblower Provision
Section 5.02.060, subsection A, of the Los Angeles County Code states: “No officer or employee
of the county of Los Angeles shall use or threaten to use any official authority or influence to
restrain or prevent any other person, acting in good faith and upon reasonable belief, from reporting
or otherwise bringing to the attention **290  of the county auditor-controller or other appropriate
*820  agency, office or department of the county of Los Angeles any information which, if true,
would constitute: a work-related violation by a county officer or employee of any law or regulation;
gross waste of county funds; gross abuse of authority; a specific and substantial danger to public
health or safety due to an act or omission of a county official or employee; use of a county office
or position or of a county resources for personal gain; or a conflict of interest of a county officer
or employee.” 9


9 Plaintiff does not state which of the reportable activities set out in subsection A of section
5.02.060 he believes applies to his claim of whistleblower retaliation.


Subsection B of section 5.02.060 states: “No officer or employee of the county of Los Angeles
shall use or threaten to use any official authority or influence to effect any action as a reprisal
against a county officer or employee who reports or otherwise brings to the attention of the auditor-
controller or other appropriate agency, office or department of the county of Los Angeles any
information regarding subjects described in subsection A of this section.”


Subsection C of section 5.02.060 provides that “[a]ny person who believes that he or she has been
subjected to any action prohibited in subsection A or B of this section may file a complaint with the
director of personnel. The director shall investigate the complaint and thereafter prepare a report
thereon which shall be forwarded to the board of supervisors.” Subsection D of section 5.02.060
provides: “Any officer or employee of the county of Los Angeles who knowingly engages in
conduct prohibited by this section shall be disciplined, including but not limited to discharge, in
accordance with the personnel rules and regulations of the county of Los Angeles.”


Based on the code's directives that (1) persons claiming they are the victim of whistleblower
retaliation should file a complaint with the director of personnel who will then investigate and file
a report with the county board of supervisors, and (2) county officers or employees who retaliate
will be disciplined in accordance with the county's personnel rules and regulations, the trial court
ruled that the code provides these measures of relief and therefore there is no private right of action
against the county. Plaintiff properly questions the trial court's analysis. He observes that in Haggis
v. City of Los Angeles, supra, 22 Cal.4th at pp. 499–500, 93 Cal.Rptr.2d 327, 993 P.2d 983, the court
rejected the same argument, saying “[w]e cannot agree with the City and amici curiae that liability
under [Government Code] section 815.6 requires that the enactment establishing a mandatory duty
itself manifest an intent to create a private right of action, for their position is directly contrary to the
language and function of section 815.6. When an enactment establishes a mandatory governmental
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duty and is designed to protect against the particular kind of injury the *821  plaintiff suffered,
section 815.6 provides that the public entity ‘is liable’ for an injury proximately caused by its
negligent failure to discharge the duty. It is section 815.6, not the predicate enactment, that creates
the private right of action.”


[5]  Nevertheless, plaintiff is precluded from pursuing a cause of action under Los Angeles County
Code section 5.02.060 by the fact that section 815.6 requires that the prospective defendant public
entity, here the county, be under a mandatory duty to act in some certain way, rather than under
an obligation to perform a discretionary function, and here, the provisions in section 5.02.060
come under the latter alternative. Section 5.02.060 requires **291  that after a plaintiff has filed
a complaint with the county's director of personnel to assert he was the victim of whistleblower
retaliation, the director of personnel is required to investigate the complaint and then make a
report and forward it to the Board of Supervisors. Implicitly, the Board of Supervisors would then
make some determination regarding the report, although section 5.02.060 does not set out the
particulars of that determination. How the investigation is carried out, what the report to the Board
of Supervisors includes, and what action the Board takes, are all discretionary functions. Moreover,
in conducting an investigation, the director of personnel must recognize, as we discussed above,
that enforcement of the department's behavior norms is itself a discretionary function.


b. Alleged Violation of Labor Code Section 1102.5
[6]  Nor does plaintiff's retaliation claim fare better under Labor Code section 1102.5. That section
states in relevant part: “(a) An employer may not make, adopt, or enforce any rule, regulation, or
policy preventing an employee from disclosing information to a government or law enforcement
agency, where the employee has reasonable cause to believe that the information discloses a
violation of state or federal statute, or a violation or noncompliance with a state or federal rule
or regulation.


“(b) An employer may not retaliate against an employee for disclosing information to a government
or law enforcement agency, where the employee has reasonable cause to believe that the
information discloses a violation of state or federal statute, or a violation or noncompliance with
a state or federal rule or regulation.


“.........................


“(e) A report made by an employee of a government agency to his or her employer is a disclosure
of information to a government or law enforcement agency pursuant to subdivisions (a) and (b).”


[7]  Section 1102.5 requires that to come within its provisions, the activity disclosed by an
employee must violate a federal or *822  state law, rule or regulation. (Carter v. Escondido Union
High School Dist. (2007) 148 Cal.App.4th 922, 933, 56 Cal.Rptr.3d 262.) Thus, in addressing
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this cause of action in the instant case, the trial court stated that plaintiff's claim is not viable
under Labor Code 1102.5. In his opening brief on appeal, plaintiff objects to the court's analysis,
saying that the Labor Code only requires that the employee have reasonable cause to believe that
the information he discloses to a government or law enforcement agency discloses a violation
of such statute, rule or regulation, and in the instant case it is an issue of material fact whether
plaintiff reasonably believed that the reports and grievances he made to the county pertained to such
violations of law. However, as the county points out in its brief, plaintiff's analysis misses the point
of the trial court's statement, which was that this case is not about perceived violations of federal
or state statutes, rules or regulations but rather about perceived violations of the department's own
policies, which are local policies.


To meet that analysis, plaintiff asserts in his reply brief that he did reasonably believe and report
that the county violated the law by transferring Captains Ponder and Murrieta out of station 118
in retaliation for their having reported department violation of Cal–OSHA safety regulations.
The problem with this representation is that it is not supported by any factual presentation in
plaintiff's briefs. Although plaintiff's opening brief states that Captains **292  Murrieta and
Ponder were transferred out of station 118 after they reported department violation of Cal–OSHA
safety regulations, the brief does not cite to the record to support that assertion. Moreover, in
another part of his opening brief, plaintiff presented a different description of why Ponder and
Murrieta were transferred out of station 118, and it is also not supported by citation to the appellate
record. Further, plaintiff testified at his deposition that his whistleblower cause of action is not
based on his actions regarding Captains Ponder and Murrieta; rather, he stated that the cause of
action is about the grievances he filed and how after he filed those grievances he “was retaliated
against by either being moved or memo'd.”


[8]  Last, but certainly not least, the activities of the department personnel of which plaintiff
complains in his suit do not rise to the level of whistle blower retaliation. Matters such as
transferring employees, writing up employees, and counseling employees are personnel matters.
“To exalt these exclusively internal personnel disclosures with whistleblower status would
create all sorts of mischief. Most damagingly, it would thrust the judiciary into micromanaging
employment practices and create a legion of undeserving protected ‘whistleblowers' arising from
the routine workings and communications of the job site. [Citation.]” (Patten v. Grant Joint Union
High School Dist. (2005) 134 Cal.App.4th 1378, 1385, 37 Cal.Rptr.3d 113.)


*823  3. The Fifth Cause of Action
[9]  The fifth cause of action seeks damages for intentional infliction of emotional distress.
It alleges that the conduct of the department and its employees to which plaintiff objects was
intentional, malicious, and done for the purpose of causing him to suffer humiliation, mental
anguish, and physical and emotional distress, and the conduct was ratified by the department with
the intent that plaintiff's emotional and physical distress would increase. As a result of these acts,
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plaintiff suffered emotional and physical distress which manifests itself in physical symptoms
of general stress induced change in appearance and temperament and loss of consortium. At the
summary judgment hearing, the court observed that California Supreme Court cases hold there is
no independent recovery for intentional infliction of emotional distress in the employment arena
because that injury comes under the exclusive remedy of worker's compensation law.


[10]  Injuries sustained and arising out of the course of employment are generally subject to that
exclusive remedy. The exclusive remedy applies even when the damages result from intentional
conduct by the employer that is a normal part of employment relationships, and even though
such conduct may be described as egregious, harassment, manifestly unfair, or intended to cause
emotional distress. (Shoemaker v. Myers (1990) 52 Cal.3d 1, 15, 25, 276 Cal.Rptr. 303, 801 P.2d
1054; Cole v. Fair Oaks Fire Protection Dist. (1987) 43 Cal.3d 148, 159–160, 233 Cal.Rptr. 308,
729 P.2d 743.)


In Cole, the plaintiff was a firefighter employed by the defendant. The plaintiff's complaint
alleged various forms of serious harassment suffered by the plaintiff at the hands of an assistant
chief, causing the plaintiff to suffer such extreme stress and pressure that his physical condition
deteriorated severely over the course of a year, and what began as hypertension deteriorated to
his having a totally disabling cerebral vascular accident leaving him unable to move, and unable
to communicate except by blinking. The **293  Cole court held that the alleged actions of the
assistant chief, though asserted to have been undertaken with the purpose of causing the plaintiff
emotional distress, nevertheless came within the exclusive provisions of workers' compensation
law. The court stated that actions that are a normal part of employment relationships, such as
demotions and promotions, disciplinary hearings, criticism of work practices, friction in the
workplace, and harassment by supervisors do not cause an employee's claims to fall outside of
workers' compensation law even when the actions are taken with the purpose of causing emotional
distress. (Cole v. Fair Oaks Fire Protection Dist., supra, 43 Cal.3d at pp. 159–161, 233 Cal.Rptr.
308, 729 P.2d 743.) Thus, the assistant chief's conduct was not something that had a questionable
relationship to the employment such as it would not be considered a risk of employment. (Cole
at p. 161, 233 Cal.Rptr. 308, 729 P.2d 743; Shoemaker v. Myers, supra, 52 Cal.3d at p. 16, 276
Cal.Rptr. 303, 801 P.2d 1054.)


*824  In contrast is Hart v. National Mortgage & Land Co. (1987) 189 Cal.App.3d 1420, 235
Cal.Rptr. 68, where the plaintiff alleged he suffered sexual harassment at work from a co-worker,
including offensive touching, gestures, remarks and language, and although he often complained
to a supervisor, no remedial action was taken on his behalf. He sued the employer, supervisor and
the alleged harasser and included a cause of action for intentional infliction of emotional distress.
The Hart court held that the harassing actions of the co-worker had a questionable relationship
to the plaintiff's employment and could not be considered a risk of employment. (Id. at p. 1430,
235 Cal.Rptr. 68.)
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The analysis in Cole and Shoemaker control here and preclude plaintiff's cause of action for
intentional infliction of emotional distress. The incidents in plaintiff's employment with the county
of which he complains in this case are specifically what the Cole court described as a normal part
of employment relationships.


4. Plaintiff's Request for a Continuance for Additional Discovery, and Ex Parte Application
for Order Shortening Time to File and Serve a Discovery Motion


[11]  The county filed its moving papers for the summary judgment motion on November 30, 2006.
On February 1, 2007, when plaintiff filed his opposition to the motion for summary judgment, he
also filed a request for a continuance of the hearing on the motion, citing Code of Civil Procedure
section 437c, subdivision (h) as authority for the request. The request was based on the expressed
need to obtain necessary documents that the county failed to produce when plaintiff took the
deposition of the county's “person most knowledgeable” on October 3, 2006. In particular were
documents identified to the county, in the notice of taking deposition, as follows: “All Reports
of Performance Evaluation during January 1, 2002 to September 30, 2002, or covering any time
therein, for all candidates who were promoted to Captain from Band Three following the Captain's
exam of December 2004.” Plaintiff's attorney indicated in her supporting declaration that the
subject documents were relevant and crucial to plaintiff's claim that even though he was qualified
for the position of captain, he was wrongfully denied a promotion to that rank when others with the
same or fewer qualifications than plaintiff has were promoted to captain. 10  The county opposed
the requested continuance.


10 Why the county did not produce the documents between the day the deposition was taken
and the day plaintiff filed his request for a continuance of the summary judgment hearing is
a point of dispute between the parties.


**294  Additionally, on the day of the initial hearing on the summary judgment motion, February
16, 2007, plaintiff filed an ex parte application for an order *825  shortening time to file and
serve a motion for an order compelling production of the subject documents. In describing the
importance of the documents, the application states they are directly related to plaintiff's retaliation
claim and they would “reflect the fact that but for the County's retaliation against Plaintiff for filing
grievances and a legal claim,” he should have been promoted to the rank of captain based on his
test scores and level of experience.


At the February 16 hearing, the court did not address plaintiff's section 437c, subdivision (h)
request for a continuance to obtain the subject documents, nor plaintiff's ex parte application
for an order shortening time; nor did the court address the merits of the summary judgment
motion. Rather, the court addressed a jurisdictional issue with which it was concerned, to wit, that
plaintiff had not timely filed a claim with the county under the Government Claims Act. The court
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opined that resolution of that issue would indicate whether the case could go forward. The court
permitted the parties to file briefing on the jurisdiction issue and continued the hearing to March
5, 2007. When the hearing on the summary judgment motion resumed on March 5, the court was
satisfied that the claim was timely presented to the county, but nevertheless found that summary
judgment should be granted on the above-discussed legal grounds respecting each individual cause
of action. Once again, the court did not address plaintiff's request for a continuance and his ex
parte application.


On appeal, plaintiff contends he was prejudiced when the trial court did not take those matters up.
He contends the subject documents were ultimately obtained by his attorney in another case in
which his attorney represented another firefighter in the same captain's exam group as the group
plaintiff was in and they show that over one-half the candidates promoted had lower scores than
plaintiff did. Plaintiff asserts this is evidence of the county's retaliation against him.


We find no prejudice. As discussed above, plaintiff's cause of action for retaliation has no legal
basis. Therefore, his motion and ex parte application were moot and there was no need for the
trial court to rule on them.


5. Plaintiff's Motion for New Trial
[12]  Plaintiff challenges the denial of his motion for new trial. We decline to consider the
challenge for two alternative reasons. First, he did not file an appeal from the order denying the
motion.


[13]  Second, in his opening brief, he states that in his new trial motion he notified the trial
court of (1) “certain legal issues that were wrongly decided” *826  and (2) “newly-discovered
evidence, including the County's admission that it did have duties to prevent the harm that occurred
to [plaintiff].” Therefore, plaintiff concludes, the court abused its discretion when it denied his
new trial motion. Plaintiff does not cite to specific pages in the appellate record wherein this new
evidence is set out and discussed, nor where the specific legal issues to which he takes exception
are addressed. Rather, he cites to the beginning page of his notice of intent to move for a new
trial and the beginning page of his points and authorities, all totaling 50 pages. His opening brief
presentation on the issue is six lines long. His reply brief presentation is longer **295  but, again,
contains no citations to the record to support the points he argues. Thus, even if he had filed an
appeal from the order denying the new trial motion, we would find that he has waived the argument.


6. Accuracy of the Judgment
Plaintiff questions the accuracy of the judgment. He asserts it contains misstatements to the effect
that at the summary judgment hearing the trial court made certain findings regarding evidence. He
asserts that at the hearing the trial court did not discuss any of the evidence or make evidentiary
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findings. This assertion tracks a similar assertion he makes in this appeal—that at the hearing the
trial court did not address “the evidence or factual disputes between the parties, despite the high
number of them presented in the moving and opposing papers.”


We perceive no inaccuracies in the judgment. At the summary judgment hearing, after the court
presented its tentative analysis of plaintiff's causes of action and listened to oral argument, the
trial court observed that granting a motion for summary judgment “is something that is only done
properly when there is a watertight legal barrier against recovery [a]nd I believe there is on all
counts in this case.” From this statement, and from a reading of the court's tentative analysis
contained in the reporter's transcript, we find that, contrary to plaintiff's contention, the trial court
did consider the evidence presented by the parties when it read their papers and drew up its tentative
analysis, which it later adopted as its ruling. The court could only properly find a “watertight legal
barrier” to recovery if it applied relevant law to that evidence.


[14]  At the beginning of the hearing, the court described the tentative analysis it was about to give
to the parties as “a fairly elaborate analysis,” and that was an accurate description. In its judgment,
with respect to each cause of action, the court referenced that same analysis by citing to specific
pages in the reporter's transcript of the summary judgment hearing. That is a fair way of explaining,
in the judgment, the basis of the trial court's decision to grant summary judgment.


*827  DISPOSITION


The summary judgment is affirmed. Costs on appeal to the County of Los Angeles.


We Concur: KLEIN, P.J., and KITCHING, J.


All Citations


176 Cal.App.4th 809, 98 Cal.Rptr.3d 281, 09 Cal. Daily Op. Serv. 10,453, 2009 Daily Journal
D.A.R. 12,069
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Court of Appeal, First District, Division 2, California.


N.V. HEATHORN, INC., Plaintiff and Appellant,
v.


COUNTY OF SAN MATEO, Defendant and Respondent.


No. A105650.
|


Feb. 23, 2005.
|


Certified for Partial Publication. *


* Pursuant to California Rules of Court, rules 976(b) and 976.1, this opinion is certified for
publication with the exception of part III.C.


Synopsis
Background: Subcontractor sued county after general contractor on county project, who was
not bonded, went bankrupt and did not pay subcontractor. The Superior Court of San Mateo
County, No. 417795, Quentin L. Kopp, J., sustained the county's demurrer without leave to amend.
Subcontractor appealed.


[Holding:] The Court of Appeal, Ruvolo, J., held that subcontractor stated claim under Tort Claims
Act.


Reversed.


West Headnotes (7)


[1] Pleading Scope of Inquiry and Matters Considered on Demurrer in General
In evaluating the sufficiency of a complaint against a demurrer a court will consider matters
that may be judicially noticed.
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[2] Appeal and Error Objections and exceptions;  demurrer
Pleading Scope of Inquiry and Matters Considered on Demurrer in General
On demurrer, it is not the function of a trial court, or of a reviewing court, to speculate on
the ability of a plaintiff to support, at trial, allegations well pleaded.


1 Cases that cite this headnote


[3] Appeal and Error Objections and exceptions;  demurrer
A reviewing court is not bound by the construction of the pleadings by the trial court, but
makes its own independent judgment of the sufficiency of the complaint to withstand a
demurrer.


[4] Municipal Corporations Duties absolutely imposed
When an enactment establishes a mandatory governmental duty and is designed to protect
against the particular kind of injury the plaintiff suffered, the public entity is liable
for an injury proximately caused by its negligent failure to discharge the duty. West's
Ann.Cal.Gov.Code § 815.6.


1 Cases that cite this headnote


[5] Public Contracts Contractor Bonds
Public Contracts Lien or rights as to money due principal contractor
Under the principle of sovereign immunity, mechanics' liens may not be asserted on
government projects; the only remedies available on public works are stop notices
and actions on public works payment bonds. West's Ann.Cal.Civ.Code, §§ 3179-3214,
3247-3252.


2 Cases that cite this headnote


[6] Counties Public improvements
A subcontractor on a county project, who was not paid after general contractor went
bankrupt, suffered a compensable injury under the Tort Claims Act by the county's failure
to require the general contractor to provide a payment bond as required by law; injury
suffered by subcontractor was the type of interest that is protected in actions between
private persons. West's Ann.Cal.Gov.Code § 815.6.
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See 5 Witkin, Summary of Cal. Law (9th ed. 1987) Torts, § 160.


1 Cases that cite this headnote


[7] Public Contracts Conditions precedent
The filing of a stop notice on a public project is not a condition precedent to suing the
surety on the payment bond.
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RUVOLO, J.


*1529  I.


INTRODUCTION


In this action, plaintiff N.V. Heathorn, Inc. (Heathorn), an unpaid subcontractor on a public project,
sought to hold defendant County of San Mateo (the County) liable after it discovered that the
County failed to obtain a payment bond from the bankrupt general contractor as required by Civil
Code section 3247. Heathorn appeals from a judgment of dismissal entered after the trial court
sustained the County's demurrer without leave to amend. We reverse, finding the injury resulting
from a public entity's failure to discharge its statutory duty to obtain a payment bond from the
original contractor on a public project qualifies as an “injury” to support a cause of action under
the Government Tort Claims Act. (See Gov.Code, § 815.6.)


II.
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FACTS AND PROCEDURAL HISTORY


Because this is an appeal from a judgment of dismissal sustaining a demurrer **402  without
leave to amend, we accept as true all properly pleaded *1530  factual allegations in the complaint
other than contentions, deductions, or conclusions of fact or law. (White v. Davis (1975) 13 Cal.3d
757, 765, 120 Cal.Rptr. 94, 533 P.2d 222; Serrano v. Priest (1971) 5 Cal.3d 584, 591, 96 Cal.Rptr.
601, 487 P.2d 1241.)


The operative complaint alleges that on or about January 19, 1999, Heathorn and Nielsen
Dillingham Builders, Inc. (NDBI) entered into a written agreement, effective December of 1998,
whereby Heathorn would provide labor and materials for a work of improvement known as the San
Mateo County Health Center (County Health Center). At the time Heathorn entered into a contract
with NDBI, NDBI was under contract with the County for the overall construction of the County
Health Center and was “acting in the capacity of a general contractor on a public works project.”


Heathorn contends that on July 27, 2001, NDBI breached the above-described contract and owed
Heathorn $423,890.11, plus interest, for the work Heathorn performed on the project. 1  On July
31, 2001, Heathorn filed this action against NDBI to recover the amount it claims it was owed.
Heathorn then commenced discovery.


1 In its original complaint filed on July 31, 2001, Heathorn sought to recover $262,000, the
contract amount it alleged it was owed. In its amended complaint, Heathorn inexplicably
increased its alleged outstanding contract balance to $423,890.11.


In January 2003, NDBI filed for Chapter 11 bankruptcy protection, terminating its contractual
obligation to pay Heathorn the unpaid sums due under the contract. In the course of discovery,
Heathorn learned that the County had not required NDBI to post a payment bond for the project
as required by Civil Code section 3247. Because the County failed to obtain the statutory payment
bond from NDBI, which was required as a condition of awarding the contract, Heathorn was
deprived of a potential payment source.


Heathorn was allowed to add the County as a defendant and to amend its complaint to allege a
new cause of action for breach of the County's mandatory duty to require its general contractor,
NDBI, to obtain a payment bond under Civil Code section 3247. On February 20, 2003, Heathorn
submitted a claim to the County on account of the damages it sustained by virtue of the unbonded
bankruptcy of NDBI. On or about March 25, 2003, the County issued its rejection of Heathorn's
claims.
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The County interposed a general demurrer based upon two grounds. The first ground was that
“Heathorn's inability to collect money due and owing it *1531  on a public work of improvement
from a statutory payment bond does not give rise to an ‘injury’ under the Government Tort Claims
Act.” The second ground was that Heathorn's cause of action against the County was time-barred.
After giving Heathorn an opportunity to amend its complaint, the trial court sustained the demurrer
on the first ground without leave to amend. The court found it unnecessary to address the second
ground of the demurrer. After the court entered judgment in favor of the County, Heathorn filed
this timely appeal.


III.


DISCUSSION


A. Standard of Review


[1]  [2]  [3]  “In reviewing the sufficiency of the complaint against the ... [County's] demurrer,
we must treat the demurrer as admitting all allegations of the complaint as true.... [I]t is settled law
that in evaluating the sufficiency of a complaint against **403  a demurrer a court will consider
matters that may be judicially noticed.... [¶] ‘On demurrer, it is not the function of a trial court, or
of this court, to speculate on the ability of a plaintiff to support, at trial, allegations well pleaded.’
(Meyer v. Graphic Arts International Union (1979) 88 Cal.App.3d 176, 179, [151 Cal.Rptr. 597)]
As a reviewing court, we are not bound by the construction of the pleadings by the trial court, but
we make our own independent judgment of the sufficiency of the complaint. (Miller v. Bakersfield
News–Bulletin, Inc. (1975) 44 Cal.App.3d 899, 901, [119 Cal.Rptr. 92)]” (Parsons v. Tickner
(1995) 31 Cal.App.4th 1513, 1521, 37 Cal.Rptr.2d 810; see also Adelman v. Associated Internat.
Ins. Co. (2001) 90 Cal.App.4th 352, 359, 108 Cal.Rptr.2d 788.)


Consequently, for purposes of analyzing Heathorn's appeal from the County's successful demurrer,
we will accept as true Heathorn's allegations that NDBI was a general contractor, Heathorn was
its subcontractor, and that Civil Code section 3247 required NDBI to file a payment bond with the
County for the project at issue. Any disputes on these factual allegations are premature, and will
have to await further court proceedings.


B. Does the Government Tort Claims Act Authorize a Cause of Action
Against A Public Entity for Failure to Secure a Payment Bond?
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The parties acknowledge the general rule that all government tort liability in California must
be based on statute. (Caldwell v. Montoya (1995) 10 Cal.4th 972, 980, 42 Cal.Rptr.2d 842, 897
P.2d 1320.) Under *1532  Government Code section 815.6, “[w]here a public entity is under a
mandatory duty imposed by an enactment that is designed to protect against the risk of a particular
kind of injury, the public entity is liable for an injury of that kind proximately caused by its failure
to discharge the duty unless the public entity establishes that it exercised reasonable diligence to
discharge the duty.” (See generally Haggis v. City of Los Angeles (2000) 22 Cal.4th 490, 498–499,
93 Cal.Rptr.2d 327, 993 P.2d 983.)


The statutory provisions cited in Heathorn's complaint clearly establish a statutory duty upon a
public body, such as the County, to secure a payment bond under the circumstances alleged in
Heathorn's complaint. Specifically, Civil Code section 3096 defines “payment bond” as “a bond
with good and sufficient sureties that is conditioned for the payment in full of the claims of all
claimants and that also by its terms is made to inure to the benefit of all claimants so as to give
these persons a right of action to recover upon this bond in any suit brought to foreclose the liens
provided for in this title or in a separate suit brought on the bond....” Civil Code section 3247
requires a payment bond as a condition of being awarded a contract by a public entity. It provides
in relevant part as follows: “(a) Every original contractor to whom is awarded a contract by a
public entity, except as provided in subdivision (d) of Section 7103 of the Public Contract Code,
involving an expenditure in excess of twenty-five thousand dollars ($25,000) for any public work
shall, before entering upon the performance of the work, file a payment bond with and approved
by the officer or public entity by whom the contract was awarded.” Civil Code section 3251 makes
it illegal for a public entity to pay a contractor unless a payment bond is filed.


[4]  As we have seen, “[w]hen an enactment establishes a mandatory governmental duty and is
designed to protect against the particular kind of injury the plaintiff suffered, [Government Code]
section 815.6 provides that the public entity ‘is liable’ for **404  an injury proximately caused
by its negligent failure to discharge the duty.” (Haggis v. City of Los Angeles, supra, 22 Cal.4th
at p. 499, 93 Cal.Rptr.2d 327, 993 P.2d 983.) The allegations in Heathorn's complaint serve as a
predicate for liability under Government Code section 815.6. Heathorn's fourth cause of action
alleges that the County breached a statutory obligation established by the Labor Code to assure
that NDBI secured a payment bond. Heathorn goes on to allege that “[a]s a result of the County's
failure to require that NDBI post a payment bond as required by statute, the obligations of NDBI
to pay its sub-contractors is not secured by a bond as required by *1533  law and plaintiff has
been injured because it cannot collect from [NDBI] any of its unpaid contract payments, interest,
penalties, attorneys' fees and the like.”


The County counters these assertions by arguing that what is lacking in this case is an allegation
setting forth an “injury” as defined by the Government Tort Claims Act. As we have seen, section
815.6 imposes liability only “for an injury” caused by the failure of a public entity to discharge its
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statutory duty. The definition of “injury” for purposes of section 815.6 is set forth in Government
Code section 810.8. As explained by the Supreme Court in Aubry v. Tri–City Hospital Dist. (1992)
2 Cal.4th 962, 9 Cal.Rptr.2d 92, 831 P.2d 317 (Aubry ): “For purposes of the Tort Claims Act,
injury is defined as ‘death, injury to a person, damage to or loss of property, or any other injury
that a person may suffer to his person, reputation, character, feelings or estate, of such nature that
it would be actionable if inflicted by a private person.’ (Gov.Code, § 810.8, italics added.)” (Id. at
p. 968, 9 Cal.Rptr.2d 92, 831 P.2d 317.) The Law Revision Commission comment to Government
Code section 810.8's definition of “injury” states, in part: “The purpose of the definition is to make
clear that public entities and public employees may be held liable only for injuries to the kind of
interests that have been protected by the courts in actions between private persons.” (Cal. Law
Revision Com. com. 32 West's Ann. Gov.Code (1996 ed.) foll. § 810.8, p. 155, italics added.)


In ruling on demurrer, the trial court held that the County's failure to perform its mandatory duty of
requiring NDBI to provide a payment bond and the resulting damage that Heathorn incurred when
NDBI declared bankruptcy is the not the type of “injury” that supports a cause of action based
on Government Code section 815.6. Specifically, the court held that Heathorn “had not lodged or
pleaded a valid government tort claim against [the County] because [Heathorn's] alleged injury
claim against [the County] could not be asserted against a private person.”


In so ruling, the trial court specifically relied upon Aubry, supra, 2 Cal.4th 962, 9 Cal.Rptr.2d 92,
831 P.2d 317. In Aubry, the Supreme Court considered whether a public hospital district could
be held liable under Government Code section 815.6 for not requiring its contractor to pay the
prevailing wage required by the Labor Code for public works projects. The court noted that under
the Government Tort Claims Act, “ ‘public entities and public employees may be held liable
*1534  only for injuries to the kind of interests that have been protected by the courts in actions
between private persons.’...” (Aubry, supra, at p. 968, 9 Cal.Rptr.2d 92, 831 P.2d 317, quoting
Cal. Law Revision Com. com., Deering's Ann. Gov.Code (1982 ed.), § 810.8, p. 125.) Because a
claim for prevailing wages is not an injury that could exist absent the public entity's involvement
as the awarding body, the court held that Government Code section 815.6 could not support such
a claim against the public entity.


**405  The court explained its holding as follows: “Here, the [Division of Labor Standards
Enforcement] alleges that as a result of the [public entity's] failure to perform its mandatory duties,
the workers were paid less than the prevailing wage while engaged on a public work. This injury is
one which by its very nature could not exist in an action between private persons; if the defendant
awarding body were not a public entity, there would be no injury. As a result, the injury alleged in
this case is not included within the Tort Claims Act's definition of injury. Accordingly, the [public
entity] is not subject to liability under Government Code section 815.6 for any failure to carry out
its responsibilities under the Labor Code's prevailing wage provisions.” (Aubry, supra, 2 Cal.4th
at p. 968, 9 Cal.Rptr.2d 92, 831 P.2d 317.)
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In mounting the successful argument on demurrer below, the County claimed the rationale
underlying Aubry should apply equally to the present case: “If the County were not a public entity
but a private person, Heathorn could not maintain a cause of action against the County for the
injuries arising from the failure to obtain a payment bond that is only required on public works
of improvement, just as two private parties could not sue each other for failure to pay prevailing
wages required only on public jobs.”


As we have seen, the basic rule of public entity liability is that public entities will be held liable for
“injuries to the kind of interests that have been protected by the courts in actions between private
persons.” (Cal. Law Revision Comm. com., supra, foll. Gov.Code, § 810.8; italics added.) We thus
look to the law governing private parties to determine if the injury on which Heathorn's fourth
cause of action is based—being deprived of compensation against a defaulting general contractor
—is an injury “to the kind of interests that have been protected by the courts in actions between
private persons.” (Ibid.)


As Heathorn emphasizes, “the lien rights of those who provide labor and materials is protected
through constitutional mandate in both the public and private spheres.” Our state Constitution
guarantees that “laborers of every *1535  class[ ] shall have a lien upon the property upon which
they have bestowed labor or furnished material for the value of such labor done and material
furnished; and the Legislature shall provide, by law, for the speedy and efficient enforcement of
such liens.” (Cal. Const., art. XIV, § 3.) In carrying out this statutory mandate, Civil Code section
3110 provides that “all persons and laborers of every class performing labor upon or bestowing
skill or other necessary services on ... a work of improvement shall have a lien upon the property
upon which they have bestowed labor ... for the value of such labor done ... whether done ... at
the instance of the owner or of any person acting by his authority or under him as contractor or
otherwise.”


The “mechanic's lien law implements our state's constitutional mandate to protect ‘laborers of
every class' and allow them to recover their entire compensation, regardless of the form the
compensation takes. [Citations.]” (Betancourt v. Storke Housing Investors (2003) 31 Cal.4th
1157, 1174, 8 Cal.Rptr.3d 259, 82 P.3d 286.) Our Supreme Court has noted, “ ‘The mechanic's
lien is the only creditors' remedy stemming from constitutional command and our courts “have
uniformly classified the mechanics' lien laws as remedial legislation, to be liberally construed
for the protection of laborers and materialmen.” [Citation.]’ [Citation.]” (Wm. R. Clarke Corp. v.
Safeco Ins. Co. (1997) 15 Cal.4th 882, 889, 64 Cal.Rptr.2d 578, 938 P.2d 372.)


**406  [5]  However, “[u]nder the principle of sovereign immunity, mechanics' liens may not
be asserted on government projects.... The only remedies available on public works are stop
notices (Civ.Code, §§ 3179–3214) and actions on public works payment bonds (Civ.Code, §§
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3247–3252).” (Liton Gen. Engineering Contractor, Inc. v. United Pacific Insurance (1993) 16
Cal.App.4th 577, 584, 20 Cal.Rptr.2d 200; see Civ.Code, § 3109.)


Importantly, “the payment bond is the practical substitute for the mechanic's lien in the public
works context when a stop notice is inadequate because insufficient funds remain to be paid
by the awarding body.” (Department of Industrial Relations v. Fidelity Roof Co. (1997) 60
Cal.App.4th 411, 423, 70 Cal.Rptr.2d 465; Washington Internat. Ins. Co. v. Superior Court (1998)
62 Cal.App.4th 981, 986, 73 Cal.Rptr.2d 282.) “No lien being available to those who perform labor
or furnish material on public works [citation], the provisions of the Public Works Act requiring a
bond were obviously enacted to create a fund in lieu of the building or work itself against which
materialmen and laborers might proceed as an additional and contemporaneous remedy. The bond
required is not a voluntary bond but a statutory bond [citations], and affords an additional or
cumulative remedy. [Citation.]” (Pneucrete Corp. v. U.S. Fid. & G. Co. (1935) 7 Cal.App.2d 733,
737, 46 P.2d 1000.)


[6]  *1536  In view of the foregoing considerations, we conclude the court below erred in holding
that Aubry controlled Heathorn's claims against the County. As Heathorn persuasively argues,
“[s]ince mechanics liens can be enforced to provide payment security in actions between private
persons and since the public works payment bond is the equivalent of a mechanics lien, the loss
of payment security suffered by Heathorn for lack of a payment bond in this instance is an injury
to ‘the types of interest that are protected in actions between private persons....' ” (Quoting Aubry,
supra, 2 Cal.4th at p. 970, 9 Cal.Rptr.2d 92, 831 P.2d 317.) Thus, the situation in this case is wholly
unlike that in Aubry, where no right to be paid prevailing wages existed in the private sphere.


We also agree with Heathorn that the more pertinent case appears to be Walt Rankin & Associates,
Inc. v. City of Murrieta (2000) 84 Cal.App.4th 605, 101 Cal.Rptr.2d 48 (Rankin ), because it
specifically addresses the statutory provisions germane to this case. In Rankin, the City of Murrieta
(City) entered into a general contact with KLM Engineering (KLM) for the construction of a
playground park. “As part of the bid solicitation process and the award of the contract, KLM was
required under [Civil Code] sections 3247 and 3248 to provide a payment bond to the City.” (Id.
at p. 610, 101 Cal.Rptr.2d 48.) KLM obtained the bond and the City approved the bond. (Id. at pp.
610–611, 101 Cal.Rptr.2d 48.) After being awarded the contract, KLM subcontracted with Rankin
to supply and install the playground equipment at the park. (Id. at p. 611, 101 Cal.Rptr.2d 48.)
Rankin completed the project and demanded payment from KLM pursuant to its subcontract in
the amount of $100,514. (Ibid.)


[7]  KLM failed to make payment, which caused Rankin to initiate a statutory stop notice
procedure. 2  **407  (Rankin, supra, 84 Cal.App.4th at p. 611, 101 Cal.Rptr.2d 48.) Pursuant to
the stop notice, the City withheld remaining funds owed KLM to pay Rankin, which amounted
to $63,000. Rankin's demands under the payment bond to obtain the $37,514 balance owed under
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the subcontract with KLM were unsuccessful. An investigation by Rankin revealed the surety was
not licensed in California and was effectively a fraudulent entity.


2 In seeking to distinguish Rankin from the instant case, the County points out that Heathorn
“never filed a stop notice or pursued a stop notice enforcement action against the County in
an effort to collect its alleged outstanding contract balance from the County.” The County
claims we should not countenance Heathorn's “diliatory actions in failing to abide by the
legal remedy that was available to it to collect its alleged outstanding contract balance.” The
filing of a stop notice is not a condition precedent to suing the surety on the payment bond.
(Civ.Code, § 3250; see Consolidated Elec. Distributors, Inc. v. Kirkham, Chaon & Kirkham,
Inc. (1971) 18 Cal.App.3d 54, 61–62, 95 Cal.Rptr. 673.)


Unable to collect the balance owed, Rankin sued the City under Government Code section 815.6
for violating its mandatory duty to determine whether the surety providing the payment bond was
an admitted surety *1537  insurer under the payment bond statutes and the Bond and Undertaking
Law. (Rankin, supra, 84 Cal.App.4th at p. 612, 101 Cal.Rptr.2d 48.)


The City and Rankin stipulated to the above facts and presented to the trial court the single issue of
whether the City had a duty “to require a surety providing a payment bond to be an admitted surety
insurer or to confirm the solvency of the surety.” (Rankin, supra, 84 Cal.App.4th at p. 612, 101
Cal.Rptr.2d 48.) The trial court concluded the City did not have such a duty. The Court of Appeal
disagreed. According to the Court of Appeal, if the City had “properly determined” the surety was
not an admitted surety insurer, it would have rejected the surety. (Id. at p. 628, 101 Cal.Rptr.2d 48.)
“[B]ecause the City did not comply with its duty to determine whether [the surety] was an admitted
surety insurer, its breach of that duty proximately resulted in Rankin's injuries, i.e., nonpayment
of the remainder due under its subcontract with KLM.” (Id. at p. 628, 101 Cal.Rptr.2d 48.) The
Court of Appeal held that in failing to discharge its mandatory duty, the City was liable under
Government Code section 815.6. 3


3 In a subsequent case, the court that decided Rankin acknowledged that “[i]n arriving at this
conclusion, we did not discuss Aubry but focused on the duty imposed upon the public entity
under Civil Code sections 3247 and 3248 and the bonds and undertakings law.” (Landeros
v. Department of Corrections (2002) 99 Cal.App.4th 271, 275, 120 Cal.Rptr.2d 867, fn.
omitted.)


The result reached in Rankin has important implications for the instant case. In light of Rankin,
to hold in favor of the County in this case would result in the anomalous situation where a public
entity that eschewed its statutory duties and failed to secure any payment bond would be better off,
in terms of potential liability, than a public entity that discharged its statutory duties and secured
the payment bond without investigating the condition of the surety. This result would not only
create a discordance in the law but would defeat the obvious purpose of the payment bond statutes
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of providing a mechanism for securing payment to those furnishing labor or materials on public
works projects. For the foregoing reasons, we reverse, finding the injury resulting from a public
entity's failure to discharge its statutory duty to obtain a payment bond from the original contractor,
on a public work of improvement, qualifies as an “injury” to support a cause of action under
Government Code section 815.6.


**408  C. Did Heathorn Fail to File a Timely Claim? **


** See footnotes *, ante.


*1538  IV.


DISPOSITION


The judgment is reversed. Costs on appeal are awarded to Heathorn.


We concur: KLINE, P.J., and LAMBDEN, J.


All Citations


126 Cal.App.4th 1526, 25 Cal.Rptr.3d 400, 05 Cal. Daily Op. Serv. 1632, 2005 Daily Journal
D.A.R. 2195


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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45 Cal.4th 497
Supreme Court of California


PROSPECT MEDICAL GROUP, INC., et al., Plaintiffs and Appellants,
v.


NORTHRIDGE EMERGENCY MEDICAL GROUP et al., Defendants and Respondents.
Prospect Health Source Medical Group, Plaintiff and Appellant,


v.
Saint John's Emergency Medicine Specialists, Inc., et al., Defendants and Respondents.


No. S142209.
|


Jan. 8, 2009.


Synopsis
Background: Health care service plans and delegates of such plans brought action against
emergency room physicians, who did not have preexisting contractual relationship with plans or
delegates, seeking declaratory judgments that physicians had charged unreasonable rates to plan
subscribers, and that physicians' practice of “balance billing” subscribers for value of services
over and above amount paid by plans was barred by Knox-Keene Health Care Service Plan Act
of 1975 and under unfair competition law (UCL). The Superior Court, Los Angeles County,
Nos. BC300850 and SC076909, Gerald Rosenberg, J., sustained separate demurrers, and entered
judgment in favor of physicians. Health care service plans appealed. The Court of Appeal affirmed
in part, reversed in part, and remanded. The Supreme Court granted plaintiffs' petition for review,
superseding the opinion of the Court of Appeal.


[Holding:] The Supreme Court, Chin, J., held that emergency room physicians may not bill service
plan members directly for sums that the plan has failed to pay for the members' emergency room
treatment.


Reversed and remanded.


Opinion, 39 Cal.Rptr.3d 456, superseded.
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West Headnotes (5)


[1] Statutes Language and intent, will, purpose, or policy
Statutes Context
Courts do not examine statutory language in isolation, but in the context of the statutory
framework as a whole in order to determine its scope and purpose and to harmonize the
various parts of the enactment.


3 Cases that cite this headnote


[2] Health Quasi contract, quantum meruit, and emergency assistance
Emergency room health care providers may not engage in the practice called “balance
billing” by billing health maintenance organization (HMO) members directly for sums that
the HMO has failed to pay for the member's emergency room treatment, even if there is no
preexisting contract between the provider and the HMO regarding payment for emergency
care, under circumstances in which the providers have recourse against the patient's HMO;
the Knox-Keene Health Care Service Plan Act statutory scheme indicates a legislative
intent not to place patients in the middle of billing disputes between physicians and HMO's.
West's Ann.Cal.Health & Safety Code §§ 1317(d), 1345(i), 1371.4, 1379.


See Annot., Implied obligation of one to pay for services or goods which another at his
request has rendered or furnished to a third person (1940) 125 A.L.R. 1428; Croskey et
al., Cal. Practice Guide: Insurance Litigation (The Rutter Group 2008) ¶ 6:967 (CAINSL
Ch. 6E-C); 13 Witkin, Summary of Cal. Law (10th ed. 2005) Equity, § 113, 120.


46 Cases that cite this headnote


[3] Statutes Purpose
Statutes Policy considerations;  public policy
If statutory language permits more than one reasonable interpretation, courts may consider
extrinsic aids, including the purpose of the statute, the evils to be remedied, and public
policy.


2 Cases that cite this headnote


[4] Health Quasi contract, quantum meruit, and emergency assistance
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A health maintenance organization (HMO) does not have unfettered discretion to
determine unilaterally the amount it will reimburse a noncontracting provider for
emergency room treatments of an HMO member. West's Ann.Cal.Health & Safety Code
§ 1371.4.


24 Cases that cite this headnote


[5] Health Quasi contract, quantum meruit, and emergency assistance
Emergency room health care providers do not have unfettered discretion to charge
whatever they choose for emergency services to members of noncontracting health
maintenance organizations (HMO). West's Ann.Cal.Health & Safety Code § 1371.4.


27 Cases that cite this headnote
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Opinion


CHIN, J.


*501  **88  A health maintenance organization (HMO) commonly manages medical care in
California. In the typical model, familiar to many, doctors contract to provide medical care to
enrolled HMO members. Members generally use the services of one of the contracting doctors.
When they do, and except for copayments the members must make when services are rendered,
the HMO (or its delegate) pays the doctor under the existing contract. In this way, the parties agree
upon, and know in advance, what their obligations and rights are and who must pay, and how
much, for medical care.


The typical payment model sometimes breaks down, however, in the case of emergency care. In
an emergency, an HMO member goes to the nearest hospital emergency room for treatment. The
emergency room doctors at that hospital may or may not have previously contracted with the HMO
to provide care to its members. In that situation, the doctors are statutorily required to provide
emergency care without regard to the patient's ability to pay. Additionally, when the patient is a
member of an HMO, the HMO is statutorily required to pay for the emergency care. 1  For HMO
members, it is always clear in advance who has to provide emergency services—any emergency
room doctor to whom the member goes in an emergency—and who has to pay for those services
—the HMO. The conflict arises when there is no advance agreement between the emergency room
doctors and the HMO regarding the amount of the required payment.


1 For ease of discussion, we will sometimes refer rather loosely to those required to provide
emergency services without regard to the patient's ability to pay as emergency room doctors,
while recognizing that the category is broader than just doctors (Health & Saf.Code, §
1345, subd. (i)), and to the entities required to reimburse those emergency room doctors for
services rendered to their subscribers as HMO's, while recognizing that the entities are more
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technically described as “health care service plan[s]” and include the plans' delegates (Health
& Saf. Code, § 1371.4, subd. (e)).


Thus, the potential inherently exists for disputes between the emergency room doctors and the
HMO regarding how much ***302  the HMO owes the doctors for emergency services. When
no preexisting contract exists, the doctors *502  sometimes submit a bill to the HMO that they
consider reasonable for the services rendered but that the HMO considers unreasonably high;
conversely, the HMO sometimes makes a payment that it considers reasonable for the services
rendered but that the doctors consider unreasonably low. The resolution of such disputes can create
difficult problems.


But the question of how to resolve disputes between the doctors and the HMO over the amount
due for emergency care is not before us in this case. The issue here is narrow, although quite
important for emergency room doctors, HMO's, and their members: When the HMO submits a
payment lower than the amount billed, can the emergency room doctors directly bill the patient for
the difference between the bill submitted and the payment received—i.e., engage in the practice
called “balance billing”?


Interpreting the applicable statutory scheme as a whole—primarily the Knox–Keene Health Care
Service Plan Act of 1975, Health and Safety Code section 1340 et seq. (Knox–Keene Act) 2 —we
conclude that billing **89  disputes over emergency medical care must be resolved solely between
the emergency room doctors, who are entitled to a reasonable payment for their services, and the
HMO, which is obligated to make that payment. A patient who is a member of an HMO may not be
injected into the dispute. Emergency room doctors may not bill the patient for the disputed amount.


2 All further statutory references are to the Health and Safety Code unless otherwise indicated.


I. FACTUAL AND PROCEDURAL BACKGROUND


Because neither party petitioned the Court of Appeal for a rehearing, we take our facts largely
from that court's opinion. (Richmond v. Shasta Community Services Dist. (2004) 32 Cal.4th 409,
415, 9 Cal.Rptr.3d 121, 83 P.3d 518; see Cal. Rules of Court, rule 8.500(c)(2).)


Plaintiffs and appellants, Prospect Medical Group, Inc., et alia (collectively Prospect), are
individual practice associations. 3  Prospect manages patient care by executing written contracts
with health care service plans. 4  It provides for medical care to persons who are members of a
health care service plan and who select a Prospect physician. Prospect also provides billing services
to the *503  health care service plans contracted with Prospect. As such, it is a “delegate” of those
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health care service plans and is statutorily obligated to pay for emergency services provided to
patients who have subscribed to those health care service plans. (§ 1371.4, subds. (b) & (e).)


3 Section 1373, subdivision (h)(6), defines an individual practice association by reference
to title 42 United States Code section 300e–1(5), which provides as relevant: “The term
‘individual practice association’ means a ... legal entity which has entered into a services
arrangement (or arrangements) with persons who are licensed to practice medicine....”


4 As pertinent here, section 1345, subdivision (f)(1), defines a health care service plan as “[a]ny
person who undertakes to arrange for the provision of health care services to subscribers or
enrollees, or to pay for or to reimburse any part of the cost for those services, in return for a
prepaid or periodic charge paid by or on behalf of the subscribers or enrollees.”


Defendants and respondents, Northridge Emergency Medical Group and Saint John's Emergency
Medicine Specialists, Inc. (collectively Emergency Physicians), have exclusive licenses at two
California hospitals to provide emergency room physician care. Emergency Physicians ***303
are health care providers and are statutorily required to provide emergency care without regard to
an individual's insurance or ability to pay. (§ 1317, subd. (d); see also 42 U.S.C. § 1395dd.)


When patients who are members of a health care service plan schedule medical services in
advance, they generally go to physicians with whom the health care service plan or its delegate,
like Prospect, has an express preexisting contract. On occasion, when these same patients need
emergency medical care, they may be taken to a hospital where the doctors staffing the emergency
room do not have a preexisting contract with the health care plan or its delegate. In this case,
after Emergency Physicians provided emergency medical services to patients who were members
of health care service plans that contracted with Prospect, they submitted reimbursement claims
to Prospect. Sometimes Prospect paid Emergency Physicians less than the amount billed. In
those cases, Prospect paid what it alleged was reasonable for the services rendered. Emergency
Physicians then billed the patients directly for the differences between the bills they submitted and
what Prospect paid. The parties refer to this practice as “balance billing.”


After billing disputes arose between Prospect and Emergency Physicians, Prospect filed two
related actions against Emergency Physicians seeking, among other things, a judicial determination
that (1) Emergency Physicians were entitled only to “reasonable” compensation for emergency
medical care, which Prospect claimed was equivalent to the Medicare rate; and (2) the practice of
balance billing is unlawful. In one of the actions, Prospect alleged that Saint John's Emergency
Medicine Specialists, Inc., “routinely bills Prospect's patients, threatens to turn over Prospect's
patients to an outside collection agency, and threatens to take legal measures against Prospect's
patients.” The trial court sustained Emergency Physicians' demurrers without leave to amend and
entered judgments accordingly. Prospect appealed **90  both judgments, and the Court of Appeal
consolidated the appeals.
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The Court of Appeal concluded that balance billing is not statutorily prohibited. Second, it
concluded that Prospect is not entitled to a judicial declaration imposing the Medicare rate as the
reasonable rate. Third, it *504  concluded the trial court abused its discretion by denying leave to
amend the complaint to permit Prospect to allege that Emergency Physicians charged more than a
reasonable rate for a specific medical procedure. We granted Prospect's petition for review, which
raised the sole question whether Emergency Physicians may engage in balance billing.


II. DISCUSSION


The Knox–Keene Act governs this case. “The Knox–Keene Act is a comprehensive system of
licensing and regulation under the jurisdiction of the Department of Managed Health Care.” (Bell v.
Blue Cross of California (2005) 131 Cal.App.4th 211, 215, 31 Cal.Rptr.3d 688 (Bell ).) In addition,
one statute not part of the act is pertinent here. Section 1317 requires emergency care providers
to provide emergency services without first questioning the patient's ability to pay. (Bell, supra,
131 Cal.App.4th at pp. 215–216 & fn. 4, 31 Cal.Rptr.3d 688.) Federal law is similar. (42 U.S.C.
§ 1395dd; see Bell, supra, at p. 215, fn. 4, 31 Cal.Rptr.3d 688.)


Today, by statute, when emergency room doctors provide emergency services, HMO's are required
to reimburse those doctors for the services rendered to their subscribers or enrollees. As Bell
explained, the Knox–Keene Act “compels for-profit health care service plans to reimburse
***304  emergency health care providers for emergency services to the plans' enrollees....
[S]ection 1371.4 provides that a for-profit ‘health care service plan shall reimburse providers for
emergency services and care provided to its enrollees, until the care results in stabilization of
the enrollee, except as provided in subdivision (c). As long as federal or state law requires that
emergency services and care be provided without first questioning the patient's ability to pay, a
health care service plan shall not require a provider to obtain authorization prior to the provision of
emergency services and care necessary to stabilize the enrollee's emergency medical condition.’ (§
1371.4, subd. (b); see § 1371.4, subd. (f).) ‘Payment for emergency services and care may be
denied only if the health care service plan reasonably determines that the emergency services and
care were never performed ....’ (§ 1371.4, subd. (c); see § 1371.4, subd. (f); and see Cal.Code
Regs., tit. 28, § 1300.71, subd. (a).)” (Bell, supra, 131 Cal.App.4th at p. 215, 31 Cal.Rptr.3d 688.)
“Subdivision (b) of section 1371.4 was enacted in 1994 to impose a mandatory duty upon health
care plans to reimburse noncontracting providers for emergency medical services. [Citations.]” (Id.
at p. 216, 31 Cal.Rptr.3d 688.)


The combination of circumstances that (1) in an emergency a patient might go to emergency
room doctors who have no preexisting contractual relationship with the HMO, (2) the doctors
are required to render emergency care without asking whether the patient can pay for it, and (3)
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the HMO is *505  required to pay the doctors for those services, creates the problem underlying
the issue before us. By the very nature of things, disputes may arise regarding how much the
emergency room doctors may charge and how much the HMO must pay for emergency services.


Regulations of the Department of Managed Health Care provide that the HMO must pay “the
reasonable and customary value for the health care services rendered based upon statistically
credible information that is updated at least annually and takes into consideration: (i) the provider's
training, qualifications, and length of time in practice; (ii) the nature of the services provided;
(iii) the fees usually charged by the provider; (iv) prevailing provider rates charged in the general
geographic area in which the services were rendered; (v) other aspects of the economics of
the medical provider's practice that are relevant; and (vi) any unusual circumstances in the
case....” (Cal.Code Regs., tit. 28, § 1300.71, subd. (a)(3)(B); see Bell, supra, 131 Cal.App.4th at p.
216, 31 Cal.Rptr.3d 688.) Thus, the HMO has a “duty to pay a reasonable and customary amount
for the services rendered.” (Bell, supra, at p. 220, 31 Cal.Rptr.3d 688.) But how this amount is
**91  determined can create obvious difficulties. In a given case, a reasonable amount might be
the bill the doctor submits, or the amount the HMO chooses to pay, or some amount in between. In
Bell, supra, 131 Cal.App.4th 211, 31 Cal.Rptr.3d 688, the Court of Appeal interpreted the Knox–
Keene Act to permit, when disputes arise, emergency room doctors to sue the HMO directly for
the reasonable value of their services.


Prospect argues that section 1379, part of the Knox–Keene Act, prohibits balance billing. That
section, enacted in 1975 and never amended, provides:


“(a) Every contract between a plan and a provider of health care services shall be in writing, and
shall set forth that in the event the plan fails to pay for health care services as set forth in the
subscriber contract, the subscriber or enrollee shall not be liable to the provider for any sums owed
by the plan.


***305  “(b) In the event that the contract has not been reduced to writing as required by this
chapter or that the contract fails to contain the required prohibition, the contracting provider shall
not collect or attempt to collect from the subscriber or enrollee sums owed by the plan.


“(c) No contracting provider, or agent, trustee or assignee thereof, may maintain any action at law
against a subscriber or enrollee to collect sums owed by the plan.”


Although no express contractual relationship exists between Prospect and Emergency Physicians,
Prospect argues that the combination of statutes requiring emergency room doctors to render,
and HMO's to pay for, emergency services creates an implied contract between emergency room
doctors *506  and HMO's that has not been reduced to writing under section 1379, subdivision
(b). The Court of Appeal disagreed. Interpreting section 1379 as a whole (but not in the context
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of the Knox–Keene Act as a whole), it held that this section does not cover the situation here. It
found “that the language of subdivision (b) of section 1379 refers to and includes within its scope
only voluntarily negotiated contracts between providers of health care services, like Emergency
Physicians, and health care service plans or their delegates, like Prospect, based upon traditional
contractual principles such as a meeting of the minds. Subdivision (b) does not include within its
scope the implied contract as Prospect asserts.” Accordingly, it “conclude[d] that section 1379,
subdivision (b), was not intended to, and does not, prohibit the balance billing practices alleged
in this case.”


[1]  Reading the language of section 1379 in isolation, it does not readily apply to the precise
situation here. No doubt the Legislature did not contemplate the situation of this case in 1975,
when it enacted section 1379, for this situation did not exist in 1975. Section 1371.4, which
obligates HMO's to pay for emergency services to its subscribers, was enacted in 1994, long after
the Legislature enacted section 1379. But we must not view section 1379 in isolation. “We do
not examine [statutory] language in isolation, but in the context of the statutory framework as
a whole in order to determine its scope and purpose and to harmonize the various parts of the
enactment.” (Coalition of Concerned Communities, Inc. v. City of Los Angeles (2004) 34 Cal.4th
733, 737, 21 Cal.Rptr.3d 676, 101 P.3d 563.)


[2]  We have already seen that in 1975, the Legislature banned balance billing when an HMO is
contractually obligated to pay the bill (§ 1379); that since 1994, HMO's have been obligated to pay
for emergency care (§ 1371.4); and that the Knox–Keene Act permits emergency room doctors
to sue HMO's directly over billing disputes (Bell, supra, 131 Cal.App.4th 211, 31 Cal.Rptr.3d
688). These provisions strongly suggest that doctors may not bill patients directly when a dispute
arises between doctors and the HMO's. Other provisions point in the same direction. Section
1317, subdivision (d), which requires emergency room doctors to render emergency care without
questioning a patient's ability to pay, also provides that “the patient or his or her legally responsible
relative or guardian shall execute an agreement to pay [for the services] or otherwise supply
insurance or credit information promptly after the services are rendered.” (Italics added.) This
provision implies that once patients who are members of an HMO **92  provide insurance
information, they have satisfied their obligation towards the doctors. Section 1342, subdivision
(d), expresses a legislative intent to “[help] to ensure the best possible health care for the public
at the lowest possible cost by ***306  transferring the financial risk of health care from patients
to providers.”


*507  Additionally, the Legislature contemplated there may be disputes over the amounts owed
to noncontracting providers such as emergency room doctors, and therefore the Knox–Keene
Act requires that each HMO “shall ensure that a dispute resolution mechanism is accessible
to noncontracting providers for the purpose of resolving billing and claims disputes.” (§ 1367,
subd. (h)(2); see also § 1371.38, subd. (a) [directing the Dept. of Managed Health Care to adopt
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regulations ensuring that each HMO adopt a dispute resolution mechanism that is “fair, fast, and
cost-effective for contracting and noncontracting providers”].) Finally, the Legislature has acted to
protect the interests of noncontracting providers in reimbursement disputes by prohibiting HMO's
from engaging in unfair payment patterns involving unjust payment reductions, claim denials,
and other unfair practices as defined, and by authorizing monetary and other penalties against
HMO's that engage in these patterns. (§ 1371.37; see also § 1371.39 [authorizing providers to
report HMO's that engage in unfair payment patterns to the Dept. of Managed Health Care].)


The only reasonable interpretation of a statutory scheme that (1) intends to transfer the financial
risk of health care from patients to providers; (2) requires emergency care patients to agree to
pay for the services or to supply insurance information; (3) requires HMO's to pay doctors for
emergency services rendered to their subscribers; (4) prohibits balance billing when the HMO, and
not the patient, is contractually required to pay; (5) requires adoption of mechanisms to resolve
billing disputes between emergency room doctors and HMO's; and (6) permits emergency room
doctors to sue HMO's directly to resolve billing disputes, is that emergency room doctors may
not bill patients directly for amounts in dispute. Emergency room doctors must resolve their
differences with HMO's and not inject patients into the dispute. Interpreting the statutory scheme
as a whole, we conclude that the doctors may not bill a patient for emergency services that the
HMO is obligated to pay. Balance billing is not permitted. 5


5 Our holding is limited to the precise situation before us—billing the patient for emergency
services when the doctors have recourse against the patient's HMO. We express no opinion
regarding the situation when no such recourse is available; for example, if the HMO is unable
to pay or disputes coverage.


[3]  Any doubt about the meaning of the Knox–Keene Act in this regard is easily resolved
when legislative policy is considered. If statutory language permits more than one reasonable
interpretation, courts may consider extrinsic aids, including the purpose of the statute, the evils
to be remedied, and public policy. (Torres v. Parkhouse Tire Service, Inc. (2001) 26 Cal.4th
995, 1003, 111 Cal.Rptr.2d 564, 30 P.3d 57.) We perceive a clear legislative policy not to place
patients in the middle of billing disputes between doctors and HMO's. Indeed, the Department of
Managed Health Care argued in Bell, and the Court of Appeal concluded, that doctors may directly
sue HMO's to *508  resolve billing disputes in order to avoid the necessity of balance billing.
The Bell court quoted the department's argument: “ ‘If providers are precluded from bringing
private causes of action to challenge health plans' reimbursement determinations, health plans may
receive an unjust windfall and patients may suffer an economic hardship when providers resort
to balance billing activities to collect the difference between the health plan's payment ***307
and the provider's billed charges. If collection actions are pursued, unsuspecting enrollees can be
forced to reimburse the full amount of a provider's billed charges even though those charges are
in excess of the reasonable and customary value of the services rendered. [¶] The prompt and
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appropriate reimbursement of emergency providers ensures the continued financial viability of
California's health care delivery system.... [D]enying emergency providers judicial recourse to
challenge the fairness of a **93  health plan's reimbursement determination[ ] allows a health
plan to systematically underpay California's safety-net providers and unnecessarily involve[s] the
patient[s] in billing disputes between the provider and their health plan[s].’ ” (Bell, supra, 131
Cal.App.4th at p. 218, 31 Cal.Rptr.3d 688, italics added.)


Because emergency room doctors prevailed in Bell, supra, 131 Cal.App.4th 211, 31 Cal.Rptr.3d
688, and won the right to resolve their disputes directly with HMO's, no reason exists to permit
balance billing. Thus, the Department of Managed Health Care, which supported doctors' rights
to sue the HMO's directly in Bell, has appeared in this case as amicus curiae supporting patients'
rights to be free of balance billing.


[4]  [5]  When a dispute exists between doctors and an HMO, the bill the doctors submit may or
may not be the reasonable payment to which they are entitled. The Bell court made clear that an
HMO does not have “unfettered discretion to determine unilaterally the amount it will reimburse
a noncontracting provider....” (Bell, supra, 131 Cal.App.4th at p. 220, 31 Cal.Rptr.3d 688.) But
the converse is also true; emergency room doctors do not have unfettered discretion to charge
whatever they choose for emergency services. Emergency room doctors and HMO's must resolve
their disputes among themselves. Interjecting patients into the dispute by charging them for the
amount in dispute has only an in terrorem effect. As Prospect notes, although emergency room
doctors “are entitled to ‘reasonable’ compensation for the services rendered, they cannot lawfully
seek unreasonable payment from anyone.” But a patient will have little basis by which to determine
whether a bill is reasonable and, because the HMO is obligated to pay the bill, no legitimate reason
exists for the patient to have to do so. Billing the patient, and potentially attempting to collect from
the patient, will put unjustifiable pressure on the patient, who will often complain to the HMO,
which complaints will in turn pressure the HMO to make the payment even if it is unreasonable.
Such a billing practice is not a legitimate way to resolve disputes with an HMO.


*509  Relying in part on dicta in Ochs v. PacifiCare of California (2004) 115 Cal.App.4th 782, 9
Cal.Rptr.3d 734, Emergency Physicians argue that they may collect from the patient, who may then
collect from the HMO. The Ochs court held that it did not have to decide the issue presented in this
case, but it went on to “observe, however, that section 1379 appears only to limit ‘balance billing’
of insured patients by physicians who have contracted with the patients' plans. [The provider] may
have a remedy against the individual patients, and those patients a remedy against PacifiCare.” (Id.
at p. 796, 9 Cal.Rptr.3d 734.) But this is not what the statutory scheme provides. Section 1371.4,
subdivision (b), does not say that patients must pay the emergency room doctors and then turn to
their HMO's for reimbursement. Rather it states that the “health care service plan shall reimburse
providers for emergency services and care provided to its enroll ***308  ees....” This language
does not authorize the roundabout route of the doctor collecting from the patient, who must then
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collect from the HMO. Rather, it mandates that the HMO pay the doctor directly. It does not involve
the patient in the payment process at all.


Emergency Physicians and their supporting amici curiae argue that emergency room doctors are
entitled to a reasonable fee for their services, and that HMO's must be held accountable and forced
to pay a reasonable amount for those services. An amicus curiae brief supporting Emergency
Physicians adds arguments that the California Constitution “requires that emergency physicians
receive adequate compensation to cover their losses for serving the indigent,” and that “California's
emergency departments are already operating at capacity and risk jeopardizing quality of care.”
These arguments do not address the issue before us. Emergency room doctors are entitled to
reasonable payments for emergency services rendered to HMO patients. All we are holding is that
this entitlement does not further entitle the doctors to bill patients for any amount in dispute.


Emergency Physicians argue that two recent bills that the Legislature passed but the Governor
vetoed show that the Legislature **94  believes that balance billing is currently permitted. (Sen.
Bill No. 981 (2007–2008 Reg. Sess.); Assem. Bill No. 2220 (2007–2008 Reg. Sess.).) We find
no significance in these bills. They were legislative attempts to address broader concerns and,
perhaps, clarify what is currently unclear. The Governor's veto messages state that he opposes
balance billing but found the bills objectionable in other respects. This area of the law might benefit
from comprehensive legislation. Failed attempts to provide some such legislation do not help us
interpret the existing statutory scheme.


In support of its conclusion that emergency room doctors may engage in balance billing, the Court
of Appeal cited a regulation that became operative sometime before 1978 and requires health care
service plans to advise their *510  subscribers that “in the event the health plan fails to pay a
noncontracting provider, the member may be liable to the noncontracting provider for the cost
of the services.” (Cal.Code Regs., tit. 28, § 1300.63.1, subd. (c)(15).) This regulation, the Court
of Appeal believed, shows that the Department of Managed Health Care “recognizes balance
billing.” (As noted, that department argues against permitting balance billing in this case.) In our
view, the regulation does not support the conclusion that balance billing is permissible in the
situation here. It was promulgated long before the statute obligating HMO's to pay for emergency
services was enacted in 1994 and governs a different situation. HMO members are not required to
go to doctors who have contracted with their HMO. In a nonemergency situation, members may, if
they choose, seek professional services from anyone. If they obtain services from a noncontracting
provider, the HMO might not be obligated to pay all or even part of that provider's bill, depending
on the exact terms of the health care plan. If the HMO is not obligated to pay the noncontracting
provider, obviously, the member would be liable to pay for the services. This circumstance does
not change the fact that under the Knox–Keene Act, HMO members are not liable to pay for
emergency care.
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The Court of Appeal also relied on the fact that the Department of Managed Health Care had,
in the past, proposed but never adopted a regulation that would prohibit balance billing. While
this matter was pending before this court, the Department ***309  of Managed Health Care did
adopt a regulation that defines balance billing as an unfair billing pattern. (Cal.Code Regs., tit.
28, § 1300.71.39.) The parties dispute the meaning and validity of this regulation and whether
we should give it deference. We need not get into such matters. Although we have given some
deference to contemporaneous interpretations of a statute by an administrative agency charged
with its administration, especially when the interpretation is in the form of a regulation adopted
in accordance with the Administrative Procedure Act (e.g., Sara M. v. Superior Court (2005)
36 Cal.4th 998, 1011–1014, 32 Cal.Rptr.3d 89, 116 P.3d 550), here the regulation—adopted
during the pendency of this litigation—is not contemporaneous with the statutory scheme. It is
doubtful that we owe the regulation any deference. (See Dyna–Med, Inc. v. Fair Employment &
Housing Com. (1987) 43 Cal.3d 1379, 1389, 241 Cal.Rptr. 67, 743 P.2d 1323 [not deferring to a
noncontemporaneous interpretation]; Jones v. Tracy School Dist. (1980) 27 Cal.3d 99, 107, 165
Cal.Rptr. 100, 611 P.2d 441 [not deferring to an interpretation by an agency after the agency had
become an amicus curiae in the case].) We base our holding on our interpretation of the relevant
statutory scheme and not on the previous absence or current presence of any regulation.


The parties discuss the larger problem of adequate compensation for emergency room doctors.
But this larger issue is not before us. Like the Bell court, “we reject the parties' suggestion that
we can solve the societal and *511  economic problems defined by their rhetoric, and emphasize
that our decision is limited to the precise issue before us....” (Bell, supra, 131 Cal.App.4th at p.
222, 31 Cal.Rptr.3d 688.)


III. CONCLUSION


We reverse the judgment of the Court of Appeal and remand the matter for further proceedings
consistent with this opinion.


**95  WE CONCUR: GEORGE, C.J. KENNARD, BAXTER, MORENO, CORRIGAN, JJ., and
McDONALD, J. *


* Associate Justice of the Court of Appeal, Fourth Appellate District, Division One, assigned
by the Chief Justice pursuant to article VI, section 6 of the California Constitution.
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7 Cal.5th 798
Supreme Court of California.


Rebecca Megan QUIGLEY, Plaintiff and Appellant,
v.


GARDEN VALLEY FIRE PROTECTION DISTRICT et al., Defendants and Respondents.


S242250
|


July 15, 2019


Synopsis
Background: Firefighter employed by United States Forest Service brought action against two fire
protection districts and their employees for negligence, a dangerous condition of public property,
and failure to warn. The Superior Court, Plumas County, No. CV1000225, Janet Hilde, J., granted
nonsuit. Firefighter appealed, and the Court of Appeals affirmed, 10 Cal.App.5th 1135, 217
Cal.Rptr.3d 119. The Supreme Court granted review.


[Holding:] The Supreme Court, Kruger, J., held that immunities under the Government Claims Act
(GCA) do not deprive a court of fundamental jurisdiction to hear a tort case against a government
entity, but instead operate as affirmative defenses that must be pleaded and proved or are deemed
waived; disapproving Paterson v. City of Los Angeles, 174 Cal.App.4th 1393, 95 Cal.Rptr.3d
333, Richardson-Tunnell v. Schools Ins. Program for Employees (SIPE), 157 Cal.App.4th 1056,
69 Cal.Rptr.3d 176, Inland Empire Health Plan v. Superior Court, 108 Cal.App.4th 588, 133
Cal.Rptr.2d 735, Hata v. Los Angeles County Harbor/UCLA Medical Center, 31 Cal.App.4th
1791, 37 Cal.Rptr.2d 630, Hooper v. City of Chula Vista, 212 Cal.App.3d 442, 260 Cal.Rptr. 495,
Kemmerer v. County of Fresno, 200 Cal.App.3d 1426, 246 Cal.Rptr. 609, and Buford v. State of
California, 104 Cal.App.3d 811, 164 Cal.Rptr. 264.


Reversed and remanded.


Procedural Posture(s): Petition for Discretionary Review; Motion for Non-Suit; Motion for New
Trial.
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West Headnotes (15)


[1] Municipal Corporations Nature and grounds of liability
Under the Government Claims Act (GCA), there is no such thing as common law tort
liability for public entities. Cal. Gov't Code § 815.


10 Cases that cite this headnote


[2] Courts Jurisdiction of Cause of Action
“Jurisdiction” in its fundamental sense is the power of the court over the subject matter
of the case.


6 Cases that cite this headnote


[3] Courts Jurisdiction of Cause of Action
A lack of “fundamental jurisdiction” is the entire absence of power to hear or determine
the case.


5 Cases that cite this headnote


[4] Courts Consent of Parties as to Jurisdiction
Courts Waiver of Objections
Estoppel Particular applications
Because it concerns the basic power of a court to act, the parties to a case cannot confer
fundamental jurisdiction upon a court by waiver, estoppel, consent, or forfeiture.


4 Cases that cite this headnote


[5] Appeal and Error Organization and Jurisdiction of Lower Court
Courts Time of making objection
Judgment Want of Jurisdiction
Defects in fundamental jurisdiction may be raised at any point in a proceeding, including
for the first time on appeal, or, for that matter, in the context of a collateral attack on a
final judgment.
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1 Cases that cite this headnote


[6] Pleading Necessity for defense
In contrast to an objection to fundamental jurisdiction, other sorts of objections a defendant
might have on the merits, including an objection that liability is barred by an affirmative
defense, are ordinarily deemed “waived” if the defendant does not raise them in its
demurrer or answer to the complaint. Cal. Civ. Proc. Code § 430.80(a).


2 Cases that cite this headnote


[7] Municipal Corporations Pleading
Immunities under the Government Claims Act (GCA) do not deprive a court of
fundamental jurisdiction to hear a tort case against a government entity, but instead
operate as affirmative defenses that must be pleaded and proved or are deemed waived;
disapproving Paterson v. City of Los Angeles, 174 Cal.App.4th 1393, 95 Cal.Rptr.3d 333,
Richardson-Tunnell v. Schools Ins. Program for Employees (SIPE), 157 Cal.App.4th 1056,
69 Cal.Rptr.3d 176, Inland Empire Health Plan v. Superior Court, 108 Cal.App.4th 588,
133 Cal.Rptr.2d 735, Hata v. Los Angeles County Harbor/UCLA Medical Center, 31
Cal.App.4th 1791, 37 Cal.Rptr.2d 630, Hooper v. City of Chula Vista, 212 Cal.App.3d 442,
260 Cal.Rptr. 495, Kemmerer v. County of Fresno, 200 Cal.App.3d 1426, 246 Cal.Rptr.
609, and Buford v. State of California, 104 Cal.App.3d 811, 164 Cal.Rptr. 264. Cal. Gov't
Code §§ 815, 850.4.


[8] Appeal and Error Jurisdiction and Venue
The usual presumption is that statutes do not limit the courts’ fundamental jurisdiction
absent a clear indication of legislative intent to do so.


3 Cases that cite this headnote


[9] Courts California
California's superior courts are courts of general jurisdiction, which means they are
generally empowered to resolve the legal disputes that are brought to them. Cal. Const.
art. 6, §§ 1, 10.


6 Cases that cite this headnote
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[10] Constitutional Law Establishment, Organization, and Jurisdiction of Courts
The Legislature may impose reasonable restrictions on the fundamental jurisdiction of the
courts.


2 Cases that cite this headnote


[11] Constitutional Law Nature and scope in general
Courts Presumptions and Burden of Proof as to Jurisdiction
The power of the courts to resolve cases is the essential underpinning of the judiciary's
ability to effectively function as a separate department of government; consequently an
intent to defeat the exercise of the court's jurisdiction will not be supplied by implication.


1 Cases that cite this headnote


[12] Pleading Necessity for defense
Absolute privileges and immunities ordinarily apply only if the defendant invokes them.


2 Cases that cite this headnote


[13] Courts Mode of acquiring or exercising jurisdiction in general
Even when a court has fundamental jurisdiction, the Constitution, a statute, or relevant
case law may constrain the court to act only in a particular manner, or subject to certain
limitations.


[14] Courts Acts and proceedings without jurisdiction
When a court lacks fundamental jurisdiction, it has no power to hear or determine the case,
and the parties cannot cure that fundamental absence of power.


4 Cases that cite this headnote


[15] Courts Acts and proceedings without jurisdiction
So long as a court possesses fundamental jurisdiction, an act that it takes in excess of
jurisdiction is valid until set aside, and parties may be precluded from setting it aside by
such things as waiver, estoppel, or the passage of time.
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Witkin Library Reference: 5 Witkin, Cal. Procedure (5th ed. 2008) Pleading, § 1107
[Public Entity and Officer Defenses.]


1 Cases that cite this headnote


**690  ***550  Third Appellate District, C079270, Plumas County Superior Court, CV1000225,
Janet Hilde, Judge


Attorneys and Law Firms


Jay-Allen Eisen Law Corporation, Downey Brand, Jay-Allen Eisen, Sacramento; Law Offices of
Reiner & Slaughter, Reiner, Slaughter, McCartney & Frankel, Russell Reiner, Redding, Todd E.
Slaughter, Redding, and April K. Gesberg for Plaintiff and Appellant.


Alan Charles Dell'Ario, Napa, for Consumer Attorneys of California as Amicus Curiae on behalf
of Plaintiff and Appellant.


Lewis Brisbois Bisgaard & Smith, Joseph A. Salazar, Jr., Sacramento, Jeffry A. Miller, San Diego,
Lann G. McIntyre, San Diego, and Jonna D. Lothyan, San Diego, for Defendants and Respondents.


Pollak, Vida & Barer and Daniel P. Barer, Los Angeles, for League of California Cities, California
State Association of Counties, California Association of Joint Powers Authorities, California
Special Districts Association and International Municipal Lawyers Association as Amici Curiae
on behalf of Defendants and Respondents.


Opinion


Opinion of the Court by Kruger, J.


*802  The Government Claims Act (Gov. Code, § 810 et seq.) authorizes plaintiffs to bring
certain tort claims against public entities, while also immunizing public entities from liability
in particular circumstances. One of the act's immunity provisions bars any statutory liability
that might otherwise exist for injuries resulting from the condition of firefighting equipment or
facilities. (Id., § 850.4.) The question presented is whether this immunity provision constitutes an
affirmative defense that may be forfeited if not timely raised or instead serves as a limitation on
the fundamental jurisdiction of the courts, such that the issue can never be forfeited or waived.
*803  We conclude that Government Code section 850.4 immunity does not deprive a court of
fundamental jurisdiction but rather operates as an affirmative defense to liability.
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**691  I.


A.


Enacted in 1963, the Government Claims Act (GCA or Act) is a comprehensive statutory scheme
governing the liabilities and immunities of public entities and public employees for torts. (Kiser
v. County of San Mateo (1991) 53 Cal.3d 139, 145 [279 Cal.Rptr 318, 806 P.2d 1353].) For
many decades before the Act, tort liability for public entity defendants was barred by a common
law rule of governmental immunity. Over time, however, the common law rule became “riddled
with exceptions,” both legislative and judge made, and in 1961 this court abolished the rule
altogether. (Muskopf v. Corning Hospital Dist. (1961) 55 Cal.2d 211, 216 [11 Cal. Rptr. 89,
359 P.2d 457] (Muskopf).) In response to Muskopf, the Legislature temporarily suspended the
decision's effect (Stats. 1961, ch. 1404, pp. 3209–3210) ***551  and directed the California Law
Revision Commission to complete a study of the issue it had begun some years earlier (see Assem.
Conc. Res. No. 22, Stats. 1957 (1957 Reg. Sess.) res. ch. 202, p. 4589; Cal. Government Tort
Liability Practice (Cont.Ed.Bar 4th ed. 2019) Legislative Response: Government Claims Act, §
1.40, p. 1-24 (rel. 2/19); DeMoully, Fact Finding for Legislation: A Case Study (1964) 50 A.B.A.
J. 285). The end product of the commission's study was a series of recommendations (see, e.g.,
Recommendation Relating to Sovereign Immunity, No. 1—Tort Liability of Public Entities and
Public Employees (Jan. 1963) 4 Cal. Law Revision Com. Rep. (1963) p. 801), on which the
Legislature relied in enacting the GCA (see DeMoully, at p. 286). 1


1 When first enacted, the statute was known as the Tort Claims Act; the Legislature later
retitled it the Government Claims Act. (Stats. 2012, ch. 759, § 5; see also Recommendation:
Statutory Cross-References to “Tort Claims Act” (June 2011) 41 Cal. Law Revision Com.
Rep. (2011) p. 285; City of Stockton v. Superior Court (2007) 42 Cal.4th 730, 740–742, 68
Cal.Rptr.3d 295, 171 P.3d 20.)


[1] The basic architecture of the Act is encapsulated in Government Code section 815. Subdivision
(a) of that section makes clear that under the GCA, there is no such thing as common law tort
liability for public entities; a public entity is not liable for an injury “[e]xcept as otherwise provided
by statute.” (Gov. Code, § 815; see Guzman v. County of Monterey (2009) 46 Cal.4th 887, 897,
95 Cal.Rptr.3d 183, 209 P.3d 89.) The GCA provides several grounds for public entity liability,
including, as relevant here, for injuries caused “by a dangerous condition of [a public entity's]
property” that was created through an employee's negligence. (Gov. Code, § 835, subd. (a).)


*804  But even when there are statutory grounds for imposing liability, subdivision (b) of section
815 provides that a public entity's liability is “subject to any immunity of the public entity provided
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by statute.” (Gov. Code, § 815, subd. (b).) Government Code section 850.4 (section 850.4), the
provision at issue in this case, establishes one such immunity: “Neither a public entity, nor a
public employee acting in the scope of his employment, is liable for any injury resulting from
the condition of fire protection or firefighting equipment or facilities or,” with the exception
of certain motor vehicle accidents, “for any injury caused in fighting fires.” Section 850.4 was
enacted at the recommendation of the Law Revision Commission. The commission's report to
the Legislature explained section 850.4’s purpose as follows: “There are adequate incentives to
careful maintenance of fire equipment without imposing tort liability; and firemen should not be
deterred from any action they may desire to take in combatting fires by a fear that liability might
be imposed if a jury believes such action to be unreasonable.” (4 Cal. Law Revision Com. Rep.,
supra, at p. 862; see Heieck and Moran v. City of Modesto (1966) 64 Cal.2d 229, 233, fn. 3, 49
Cal.Rptr. 377, 411 P.2d 105 (Heieck and Moran).) 2


2 The Assembly and Senate Committee reports largely adopted the commission's commentary,
noting that the commission's comments generally “reflect the intent” of the committees in
approving the provisions. (Assem. Com. on Ways & Means, Rep. on Sen. Bill No. 42 (1963
Reg. Sess.) 3 Assem. J. (1963 Reg. Sess.) p. 5440; Sen. Com. on Judiciary, Rep. on Sen. Bill
No. 42 (1963 Reg. Sess.) 2 Sen. J. (1963 Reg. Sess.) p. 1885.)


**692  B.


In September 2009, a wildfire known as the Silver Fire broke out in the Plumas National Forest.
Employees of two local fire protection districts managed a base camp set up at a local fairground for
the ***552  firefighting response. The base camp management team allowed firefighters resting in
between firefighting shifts to sleep in tents and sleeping bags near a portable shower unit. Plaintiff
Rebecca Megan Quigley, a United States Forest Service firefighter, was sleeping in this area when
she was run over by a water truck servicing the shower unit. She sustained serious and permanent
injuries.


Quigley sued three base camp managers—the facility unit leader, logistics chief, and camp safety
officer—as well as their employers, the Chester Fire Protection District and the Garden Valley Fire
Protection District. 3  She alleged that defendants were negligent in permitting firefighters to sleep
in the area where she was run over, without roping the area off or posting signs forbidding vehicles
from entering. She claimed defendants had thereby *805  created a “dangerous condition” of
public property, for which public entities may be held liable under section 835 of the Government
Code.
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3 Although defendants initially contended that the three base camp managers were federal
employees, they later stipulated that these individuals were employees of the local fire
protection districts.


In their answer, defendants alleged 38 affirmative defenses, including 11 defenses asserting
immunity under 17 individually cited sections of the GCA. These individually cited defenses
ranged from property inspection immunity (Gov. Code, § 818.6) to discretionary act immunity (id.,
§ 820.2). Defendants did not allege the immunity conferred by section 850.4. They did, however,
raise a 15th affirmative defense that cited inclusively to all immunities under the GCA: “A public
entity and its employees are immune from liability for damages alleged in the complaint and
Defendants assert all defenses and rights granted to them by the provisions of Government Code
sections 810 through 996.6, inclusive.”


Trial began more than four years after the complaint was filed. After Quigley's counsel completed
his opening statement, defense counsel presented a written motion for nonsuit, in which defendants
for the first time invoked section 850.4. Quigley objected on the ground that defendants had waived
any argument they might have under section 850.4 by failing to invoke the immunity in their
answer. (See Code Civ. Proc., § 430.80, subd. (a).) 4


4 The parties’ use of the term “waiver” tracks the language of section 430.80, subdivision (a)
of the Code of Civil Procedure: “If the party against whom a complaint or cross-complaint
has been filed fails to object to the pleading, either by demurrer or answer, that party is
deemed to have waived the objection,” subject to certain exceptions. The statute's use of
the term “waiver” differs from the way we generally use this term: “As we have explained
in various contexts, ‘ “waiver” means the intentional relinquishment or abandonment of a
known right.’ [Citations.] ... [¶] ... [Waiver] differs from the related concept of forfeiture,
which results when a party fails to preserve a claim by raising a timely objection.” (Lynch
v. California Coastal Com. (2017) 3 Cal.5th 470, 475–476, 219 Cal.Rptr.3d 754, 396 P.3d
1085.) Nonetheless, because the relevant statute uses the term “waiver,” we use it here as
well.


The trial court overruled Quigley's objection, reasoning that defendants could not have waived
section 850.4 immunity because “governmental immunity is jurisdictional and can't be waived.”
On the merits, the trial court agreed with defendants that Quigley's cause of action sought recovery
for injuries caused by a condition of firefighting facilities—namely, the base camp—and was thus
barred by section 850.4 immunity.


Quigley later renewed her objection in a motion for a new trial, which the court denied. In ruling on
that motion, the court ***553  offered a different rationale for entertaining defendants’ late-raised
section 850.4 argument. It held that defendants did not waive section 850.4 immunity because
defendants’ “general allegation [in the 15th affirmative defense] that [they] were immune *806
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from liability as public entities and public employees is sufficient to assert governmental immunity
under section 850.4.”


On appeal, Quigley again renewed her objection to defendants’ belated invocation of **693
section 850.4 immunity. The Court of Appeal rejected the argument. Without addressing whether
defendants’ omnibus pleading of the entire GCA was adequate to preserve defendants’ section
850.4 argument, the Court of Appeal agreed with the trial court that defendants could not have
waived the issue because section 850.4 is “jurisdictional” and therefore may be raised “at any
time.” Proceeding to the merits, the Court of Appeal also agreed with the trial court that section
850.4 immunity applies to injuries resulting from the condition of a firefighting base camp, and
thus affirmed the award of nonsuit to defendants. 5


5 Whether the Court of Appeal was correct to hold that Quigley's alleged injuries “result[ed]
from the condition of fire protection or firefighting equipment or facilities” within the
meaning of section 850.4 is a question that falls outside of the scope of our grant of review,
and we do not address it here.


The Court of Appeal recognized that its jurisdictional ruling created a conflict with McMahan's
of Santa Monica v. City of Santa Monica (1983) 146 Cal.App.3d 683, 194 Cal.Rptr. 582. In
McMahan's, a corroded city water main broke, spewing water that damaged the plaintiff's store.
The city argued for the first time on appeal that it was immune from the plaintiff's damages claim
under section 850.4, because the water pipe was “fire protection equipment.” The appellate court
declined to consider the argument, taking the view that section 850.4 provides an affirmative
defense that the city waived by failing to plead and prove it before the trial court.


The Court of Appeal criticized McMahan's for failing to distinguish between those sections of the
GCA that provide “qualified” immunity and those that provide “absolute” immunity. The Court of
Appeal reasoned that the first kind of immunity provision creates an affirmative defense because
the public entity must make some sort of affirmative showing to establish the immunity applies.
The court pointed to De La Rosa v. City of San Bernardino (1971) 16 Cal.App.3d 739, 94 Cal.Rptr.
175, on which McMahan's had relied, as one example of a qualified immunity in action. De La
Rosa did not concern immunity under section 850.4, but instead concerned design immunity under
Government Code section 830.6; to invoke that immunity, a public entity must show that it has
maintained public property in conformity with an approved plan or design.


The Court of Appeal observed that section 850.4 imposes no similar requirement. The court instead
likened section 850.4 to the governmental immunity at issue in *807  Hata v. Los Angeles County
Harbor/UCLA Medical Center (1995) 31 Cal.App.4th 1791, 37 Cal.Rptr.2d 630 (Hata), which
concerned the immunity of public entities for injuries to inpatients of mental institutions (Gov.
Code, § 854.8, subd. (a)(2)). In Hata, the Court of Appeal reversed the trial court's ruling that the
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county defendant waived this immunity by failing to raise it before trial. Among the many reasons
the court gave for this conclusion, the Hata court explained that because the inpatient immunity
statute contains “no requirement the public entity make any type of affirmative showing” ***554
(Hata, at p. 1804, 37 Cal.Rptr.2d 630), the immunity it provides is “absolute” (id. at p. 1803, 37
Cal.Rptr.2d 630), and therefore is “jurisdictional and may be raised at any time” (id. at p. 1804,
37 Cal.Rptr.2d 630). Agreeing with Hata on this point, the Court of Appeal in this case concluded
that because section 850.4 requires no affirmative showing on the part of defendants, it could be
raised at any time and was not waived.


We granted review to resolve the conflict between the Court of Appeal's decision and McMahan's
about whether the governmental immunity set forth in section 850.4 is jurisdictional or instead
may be forfeited if not timely raised.


II.


A.


[2]  [3]  [4]  [5]  [6] We begin with a necessary note about terminology. As we have long
recognized, the term “jurisdiction” has “many different meanings.” (Abelleira v. District Court
of Appeal (1941) 17 Cal.2d 280, 287, 109 P.2d 942 (Abelleira).) Here we are concerned with
jurisdiction in what we typically refer to as **694  its “fundamental sense”: specifically, the power
of the court over the subject matter of the case. (Id. at p. 288, 109 P.2d 942; see Varian Medical
Systems, Inc. v. Delfino (2005) 35 Cal.4th 180, 196, 25 Cal.Rptr.3d 298, 106 P.3d 958.) A lack
of fundamental jurisdiction is the “ ‘ “ ‘entire absence of power to hear or determine the case.’
” ’ ” (Kabran v. Sharp Memorial Hospital (2017) 2 Cal.5th 330, 339, 212 Cal.Rptr.3d 361, 386
P.3d 1159 (Kabran).) Because it concerns the basic power of a court to act, the parties to a case
cannot confer fundamental jurisdiction upon a court by waiver, estoppel, consent, or forfeiture.
(Ibid.) Defects in fundamental jurisdiction therefore “may be raised at any point in a proceeding,
including for the first time on appeal,” or, for that matter, in the context of a collateral attack on
a final judgment. (People v. Chavez (2018) 4 Cal.5th 771, 780, 231 Cal.Rptr.3d 634, 415 P.3d
707.) By contrast, other sorts of objections a defendant might have on the merits—including an
objection that liability is barred by an affirmative defense—are ordinarily deemed “waived” if
the defendant does not raise them in its demurrer or answer to the complaint. (Code Civ. Proc.,
§ 430.80, subd. (a).)


*808  [7] Quigley argues that the statutory immunities under the GCA do not deprive a court
of fundamental jurisdiction to hear a tort case against a government entity, but instead operate as
affirmative defenses that must be pleaded and proved or are deemed waived. Defendants, for their
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part, urge that section 850.4 deprives a court of subject matter jurisdiction where it applies, such
that it may be raised at any time—indeed, even after judgment has become final.


[8]  [9]  [10]  [11] In evaluating these competing claims, we begin with the usual presumption
that statutes do not limit the courts’ fundamental jurisdiction absent a clear indication of legislative
intent to do so. (E.g., Kabran, supra, 2 Cal.5th at pp. 342–343, 212 Cal.Rptr.3d 361, 386
P.3d 1159.) California's superior courts are courts of general jurisdiction, which means they are
generally empowered to resolve the legal disputes that are brought to them. (Cal. Const., art. VI, §§
1, 10; see generally 20 Am.Jur.2d (2015) Courts, § 66, p. 464 [“Courts of general jurisdiction have
the power to hear and determine all matters, legal and equitable, except insofar as these powers
have been expressly denied.”].) Although the Legislature may impose reasonable restrictions on
the fundamental jurisdiction of the courts, our cases reflect “a preference for the resolution of
litigation and the underlying conflicts on their mer ***555  its by the judiciary.” (Kabran, at pp.
342–343, 212 Cal.Rptr.3d 361, 386 P.3d 1159.) The power of the courts to resolve cases is the
essential underpinning of the judiciary's ability to “ ‘effectively ... function as a separate department
of government.’ ” (Id. at p. 343, 212 Cal.Rptr.3d 361, 386 P.3d 1159.) “ ‘Consequently an intent
to defeat the exercise of the court's jurisdiction will not be supplied by implication.’ ” (Ibid.) If
the Legislature means to withdraw a class of cases from state court jurisdiction, we expect it will
make that intention clear. (See, e.g., International Assn. of Fire Fighters, Local 188, AFL-CIO v.
Public Employment Relations Bd. (2011) 51 Cal.4th 259, 270, 120 Cal.Rptr.3d 117, 245 P.3d 845
[“This court will not infer a legislative intent to entirely deprive the superior courts of judicial
authority in a particular area; the Legislature must have expressly so provided or otherwise clearly
indicated such an intent.”].)


On its face, section 850.4 contains no clear indication of a legislative intent to limit the fundamental
jurisdiction of the courts. Section 850.4 provides, as relevant here: “Neither a public entity, nor
a public employee acting in the scope of his employment, is liable for any injury resulting from
the condition of fire protection or firefighting equipment or facilities” Nothing in the language
of this provision suggests it was intended to withdraw a class of cases from the courts’ power to
adjudicate. Unlike some other provisions that have been understood to have such an effect, section
850.4 makes no reference to the jurisdiction of the courts, nor does it otherwise speak to the courts’
power to decide a particular category of cases. (Cf., e.g., Pub. Util. Code, § 1759, subd. (a) [“No
court of this state, except the Supreme Court and the court of appeal, to the extent specified in
this article, shall have *809  jurisdiction to review, reverse, correct, or annul any order **695  or
decision of the [Public Utilities Commission][.]”], discussed in San Diego Gas & Electric Co. v.
Superior Court (1996) 13 Cal.4th 893, 916, 55 Cal.Rptr.2d 724, 920 P.2d 669; Bus. & Prof. Code,
§ 6100 [“For any of the causes provided in this article, arising after an attorney's admission to
practice, he or she may be disbarred or suspended by the Supreme Court.”], discussed in Jacobs
v. State Bar (1977) 20 Cal.3d 191, 196, 141 Cal.Rptr. 812, 570 P.2d 1230.)
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Section 850.4 instead reads as a substantive bar to tort liability, much like other privileges or
immunities provisions that shield particular actors or activities from otherwise applicable liability
for tortious conduct. Quigley sued under Government Code section 835, which makes public
entities liable for injuries arising from a dangerous condition of public property. Section 850.4
provides a justification or excuse from liability that would otherwise exist under section 835, based
on considerations of policy. (See Heieck and Moran, supra, 64 Cal.2d at p. 233, fn. 3, 49 Cal.Rptr.
377, 411 P.2d 105.) As a general rule, such matters must “be pleaded and proved by one who seeks
thereby to destroy the seemingly tortious character of his conduct, and so protect himself from
being subject to liability.” (Rest.2d Torts, § 10, com. c, pp. 17–18.)


Consistent with this understanding, we have previously described other GCA statutory immunities
as affirmative defenses to liability. Government Code section 830.6, for example, immunizes
public entities for injuries caused by a properly approved plan or design of public property. We
have explained that this design immunity is a “defense” that a public entity should “raise[ ] ... by
appropriate pleadings.” (Teall v. City of Cudahy (1963) 60 Cal.2d 431, 435, 34 Cal.Rptr. 869, 386
P.2d 493; see also ***556  Cornette v. Department of Transportation (2001) 26 Cal.4th 63, 66,
109 Cal.Rptr.2d 1, 26 P.3d 332 [“[A] public entity may avoid [section 835] liability by raising
the affirmative defense of design immunity.” (italics omitted.)].) Similarly, Government Code
section 835.4 absolves a public entity of liability for a dangerous condition under Government
Code section 835 where the act or omission that created the condition was “reasonable.” We have
held that this immunity, too, “clearly creates an affirmative defense.” (Metcalf v. County of San
Joaquin (2008) 42 Cal.4th 1121, 1138, 72 Cal.Rptr.3d 382, 176 P.3d 654; see also Hibbs v. Los
Angeles County Flood Control Dist. (1967) 252 Cal.App.2d 166, 172, 60 Cal.Rptr. 364.)


[12] It is true, as the Court of Appeal observed, that section 850.4 differs from these other
immunity provisions in that it creates an “absolute,” rather than “qualified,” immunity—that is
to say, the immunity is not conditioned on a showing that the defendant acted in a reasonable or
procedurally proper manner, or any similar requirement. But absolute privileges and immunities,
too, ordinarily apply only if the defendant invokes them. Courts have held, *810  for example, that
the absolute litigation privilege in Civil Code section 47, subdivision (b)—a provision that operates
“as a limitation on liability, precluding use of ... protected communications and statements as the
basis for a tort action other than for malicious prosecution” (Moore v. Conliffe (1994) 7 Cal.4th 634,
638, fn. 1, 29 Cal.Rptr.2d 152, 871 P.2d 204, italics omitted)—is an affirmative defense subject
to principles of forfeiture and waiver (Stevens v. Snow (1923) 191 Cal. 58, 64, 214 P. 968; see
also, e.g., Cruey v. Gannett Co. (1998) 64 Cal.App.4th 356, 367, 76 Cal.Rptr.2d 670). Or to take
another example, the common law has long granted judges absolute immunity from liability for
their judicial acts. (Soliz v. Williams (1999) 74 Cal.App.4th 577, 585–586, 88 Cal.Rptr.2d 184;
see also, e.g., Pierson v. Ray (1967) 386 U.S. 547, 554, 87 S.Ct. 1213, 18 L.Ed.2d 288 [similarly
describing the common law immunity].) This immunity, too, generally has been understood to
constitute an affirmative defense, not a limitation on court jurisdiction. (E.g., Boyd v. Carroll (5th
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Cir. 1980) 624 F.2d 730, 732–733; Plyler v. Burns (2007) 373 S.C. 637, 647 S.E.2d 188, 194–
195; Dallas County v. Halsey (Tex. 2002) 87 S.W.3d 552, 553; **696  BCL Enterprises v. Dept.
of Liquor Control (1997) 77 Ohio St.3d 467, 675 N.E.2d 1, 4.) 6


6 Even were it otherwise—that is, even if it were the plaintiff's burden to plead around
an absolute immunity, rather than the defendant's burden to invoke the immunity as an
affirmative defense—that would not necessarily mean the immunity is jurisdictional in
nature, as the Court of Appeal in this case reasoned. The GCA's provision requiring plaintiffs
to have timely filed a claim for money or damages with a public entity as a prerequisite
to bringing suit (Gov. Code, § 945.4) is a case in point: In State of California v. Superior
Court (Bodde) (2004) 32 Cal.4th 1234, 1239, 13 Cal.Rptr.3d 534, 90 P.3d 116, we held that
a plaintiff's “failure to allege facts demonstrating or excusing compliance with the [GCA's]
claim presentation requirement subjects a claim against a public entity to a demurrer for
failure to state a cause of action.” But even so, we explicitly rejected the notion that a
plaintiff's failure to allege compliance “divests the court of jurisdiction over a cause of action
against a public entity.” (Id. at p. 1239, fn. 7, 13 Cal.Rptr.3d 534, 90 P.3d 116.)


Notwithstanding section 850.4’s resemblance to other affirmative defenses, defendants argue
that the GCA's roots in the doctrine of sovereign immunity support affixing the jurisdictional
label instead. As noted, the GCA was enacted after this court abolished the common law rule
of governmental immunity in Muskopf, supra, 55 Cal.2d 211, 11 Cal.Rptr. 89, 359 P.2d 457.
Defendants reason that because ***557  the Legislature enacted the GCA to restore governmental
immunity from liability as “the overarching rule,” subject only to those exceptions created by
statute, courts must lack power to hear a tort claim against a public entity where an immunity
provision like section 850.4 applies.


Defendants’ argument assumes that the Legislature's evident intent to limit the tort liability of
public entities in the GCA (even when there is an applicable statutory basis for liability, as Gov.
Code, § 835 provides here) means the Legislature must also have intended to withdraw a class of
tort *811  cases from the fundamental jurisdiction of the courts. This assumption is unfounded,
for reasons Muskopf itself made clear: California law has long distinguished between limitations
on the substantive liability of public entities, on the one hand, and limitations on the power of the
courts to hear cases involving public entities, on the other. (See Muskopf, supra, 55 Cal.2d at pp.
217–218, 11 Cal.Rptr. 89, 359 P.2d 457.)


Granted, for some time in our history, the distinction between these two kinds of limitations had
little practical relevance. At common law, the doctrine of sovereign immunity had two strands:
a procedural immunity from suit without the government's consent and a substantive immunity
from liability for the conduct of government. (State Dept. of State Hospitals v. Superior Court
(2015) 61 Cal.4th 339, 347, 188 Cal.Rptr.3d 309, 349 P.3d 1013.) Combined, the effect of these



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980118572&pubNum=0000350&originatingDoc=Ibea14170a74211e9ba33b03ae9101fb2&refType=RP&fi=co_pp_sp_350_732&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_732

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012455088&pubNum=0000711&originatingDoc=Ibea14170a74211e9ba33b03ae9101fb2&refType=RP&fi=co_pp_sp_711_194&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_711_194

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012455088&pubNum=0000711&originatingDoc=Ibea14170a74211e9ba33b03ae9101fb2&refType=RP&fi=co_pp_sp_711_194&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_711_194

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002675967&pubNum=0004644&originatingDoc=Ibea14170a74211e9ba33b03ae9101fb2&refType=RP&fi=co_pp_sp_4644_553&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4644_553

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997029936&pubNum=0000578&originatingDoc=Ibea14170a74211e9ba33b03ae9101fb2&refType=RP&fi=co_pp_sp_578_4&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_4

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997029936&pubNum=0000578&originatingDoc=Ibea14170a74211e9ba33b03ae9101fb2&refType=RP&fi=co_pp_sp_578_4&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_4

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS945.4&originatingDoc=Ibea14170a74211e9ba33b03ae9101fb2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004503597&pubNum=0004040&originatingDoc=Ibea14170a74211e9ba33b03ae9101fb2&refType=RP&fi=co_pp_sp_4040_1239&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1239

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004503597&pubNum=0004040&originatingDoc=Ibea14170a74211e9ba33b03ae9101fb2&refType=RP&fi=co_pp_sp_4040_1239&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1239

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004503597&pubNum=0004645&originatingDoc=Ibea14170a74211e9ba33b03ae9101fb2&refType=RP&fi=co_pp_sp_4645_1239&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_1239

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS850.4&originatingDoc=Ibea14170a74211e9ba33b03ae9101fb2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961108220&pubNum=0000661&originatingDoc=Ibea14170a74211e9ba33b03ae9101fb2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS850.4&originatingDoc=Ibea14170a74211e9ba33b03ae9101fb2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS835&originatingDoc=Ibea14170a74211e9ba33b03ae9101fb2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS835&originatingDoc=Ibea14170a74211e9ba33b03ae9101fb2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961108220&pubNum=0000231&originatingDoc=Ibea14170a74211e9ba33b03ae9101fb2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961108220&pubNum=0000231&originatingDoc=Ibea14170a74211e9ba33b03ae9101fb2&refType=RP&fi=co_pp_sp_231_217&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_217

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961108220&pubNum=0000231&originatingDoc=Ibea14170a74211e9ba33b03ae9101fb2&refType=RP&fi=co_pp_sp_231_217&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_217

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036375740&pubNum=0004040&originatingDoc=Ibea14170a74211e9ba33b03ae9101fb2&refType=RP&fi=co_pp_sp_4040_347&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_347

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036375740&pubNum=0004040&originatingDoc=Ibea14170a74211e9ba33b03ae9101fb2&refType=RP&fi=co_pp_sp_4040_347&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_347





Quigley v. Garden Valley Fire Protection Dist., 7 Cal.5th 798 (2019)
444 P.3d 688, 249 Cal.Rptr.3d 548, 19 Cal. Daily Op. Serv. 6837...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 14


two features was to close California courts to individuals injured by the negligence of public
entities and employees. (See Welsbach Co. v. State of California (1929) 206 Cal. 556, 558, 275
P. 436.) For individuals injured by state employees, for example, the only possible remedy was
payment via a private appropriation bill enacted by the Legislature. (Ibid.; see generally Van
Alstyne, Governmental Tort Liability: Judicial Lawmaking in a Statutory Milieu (1963) 15 Stan.
L.Rev. 163, 168–169.)


But as Muskopf explained, various legal developments would disentangle the two strands of
sovereign immunity doctrine in California. (See Muskopf, supra, 55 Cal.2d at pp. 217–218, 11
Cal.Rptr. 89, 359 P.2d 457.) In 1885, the Legislature passed an act permitting certain named
individuals to “institute an action against the State of California in any Court of competent
jurisdiction” for property damages that the individuals sustained from the state's construction of a
new canal. (Stats. 1885, ch. 123, § 1, p. 107, discussed in Green v. State (1887) 73 Cal. 29, 14 P.
610 (Green).) The Legislature followed this narrow authorization to file suit with a broader one,
authorizing “[a]ll persons who have, or shall hereafter have, claims on contract or for negligence
against the State not allowed by the State Board of Examiners ... to bring suit thereon against the
State in any of the Courts of this State of competent jurisdiction[.]” (Stats. 1893, ch. 45, § 1, p. 57,
discussed in Denning v. State (1899) 123 Cal. 316, 55 P. 1000 (Denning).)


In subsequent cases interpreting these statutes, this court held that the statutes eliminated the state's
procedural immunity to suit, thus opening the courts to the adjudication **697  of the specified
claims. (Green, supra, 73 Cal. at pp. 32–33, 14 P. 610; Denning, supra, 123 Cal. at p. 319, 55 P.
1000.) But we rejected the idea that the Legislature, by offering the state's consent to suit, also
intended to eliminate the state's substantive immunity from liability. (Green, at p. 33, 14 P. 610;
Denning, at p. 319, 55 P. 1000; see also *812  Melvin v. State (1898) 121 Cal. 16, 22–23, 53 P.
416; Chapman v. State (1894) 104 Cal. 690, 693–694, 38 P. 457.) Instead, we held, the state could
rely on the common law principles that states are immune from liability for ***558  damages
caused by the negligence or misfeasance of their employees (Denning, at p. 324, 55 P. 1000) and
that states are not liable for remote and consequential damages to property stemming from public
works (Green, at pp. 34–39, 14 P. 610).


By the time of Muskopf, similar provisions granting legislative consent to suit were not uncommon.
As Muskopf noted, the California Constitution itself contemplates the granting of such consent
in suits against the state (Cal. Const., art. III, § 5, former art. XX, § 6), and the Legislature had
enacted a “ ‘sue and be sued’ ” statute applicable to hospital districts, the subject of the particular
controversy in Muskopf. (Muskopf, supra, 55 Cal.2d at p. 217, 11 Cal.Rptr. 89, 359 P.2d 457,
quoting Health & Saf. Code, § 32121, subd. (b).) But Muskopf acknowledged that such provisions
did not displace common law limitations on the substantive liability of the relevant public entities.
The court explained that “[p]revious cases ... have differentiated between the state's consenting to
be sued and its substantive liability, and have held that the language used in [Health and Safety
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Code] section 32121, subdivision (b), and in article [III], section [5], gives only the state's consent
to be sued and does not waive any defenses or immunities.” (Muskopf, at p. 217, 11 Cal.Rptr. 89,
359 P.2d 457.)


The Muskopf court therefore held that, notwithstanding an applicable grant of legislative consent to
bring suit against a public entity, it was a separate question whether the common law barred courts
from imposing substantive liability. Ultimately it answered the latter question in the negative,
discarding the common law rule of “governmental immunity from tort liability” as “mistaken and
unjust” insofar as it operated to deny compensation to individuals harmed by a public entity's
wrongs. (Muskopf, supra, 55 Cal.2d at p. 213, 11 Cal.Rptr. 89, 359 P.2d 457; see id. at pp. 216–
217, 11 Cal.Rptr. 89, 359 P.2d 457.)


When the California Law Revision Commission made its recommendations about legislative
responses to Muskopf, it likewise focused primarily on questions of substantive public entity
liability, and it dealt separately with questions concerning the amenability of public entities
to suits in state courts. The commission proposed what ultimately became Government Code
section 945, which provides simply: “A public entity may sue and be sued.” The commission's
comment on the proposed section explains: “Section 945 is new. This section will eliminate
any doubt that might otherwise exist as to whether a tort action might be defeated on the
technical ground that a particular local public entity is not subject to suit. The section does
not, however, impose substantive liability; some other statute must be found that imposes
such liability.” (Recommendation Relating to Sovereign Immunity, No. 2—Claims, Actions and
Judgments Against Public Entities and Public Employees (Jan. 1963) 4 Cal. Law Revision Com.
Rep. (1963) p. 1042.)


*813  In sum, the history indicates that the GCA's liability and special immunity provisions, like
section 850.4, were addressed to questions of substantive liability. As for the separate question
whether public entities are amenable to suit in state courts, it appears the Legislature sought to put
any doubts to rest when it broadly waived common law immunity from suit for all public entities
in Government Code section 945.


Given this background, there is little basis for defendants’ assumption that the Legislature intended
the immunity conferred by section 850.4 to function as a partial withdrawal of the state's consent to
suit when a plaintiff brings a claim under a liability-providing section of the Act. In the absence of
clearer indication that such was ***559  the Legislature's intent, we presume the opposite: that is,
that the Legislature did not intend to limit the fundamental power of the courts to hear the **698
legal disputes that are brought to them. (Kabran, supra, 2 Cal.5th at pp. 342–343, 212 Cal.Rptr.3d
361, 386 P.3d 1159.) 7
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7 The parties present competing arguments about the nature of sovereign, or governmental,
immunity based on semi-analogous law from other jurisdictions. We are not bound by any
of these approaches in interpreting our own law, and the unique features and history of the
GCA and the state's sovereign immunity in our courts temper the conclusions we may draw
from these arguments.


B.


[13]  [14]  [15] In arguing that section 850.4 creates a jurisdictional bar, defendants rely heavily
on a series of cases that generally describe governmental tort immunity as “jurisdictional.”
These cases, however, appear to conflate lack of fundamental jurisdiction with acts in excess of
jurisdiction. “ ‘Even when a court has fundamental jurisdiction ... the Constitution, a statute, or
relevant case law may constrain the court to act only in a particular manner, or subject to certain
limitations.’ [Citation.] We have described courts that violate procedural requirements, order relief
that is unauthorized by statute or common law, or otherwise ‘ “fail[ ] to conduct [themselves] in the
manner prescribed” ’ by law as acting ‘ “in excess of jurisdiction.” ’ ” (Kabran, supra, 2 Cal.5th
at pp. 339–340, 212 Cal.Rptr.3d 361, 386 P.3d 1159.) Attending to this “distinction is important
because the remedies are different.” (People v. Lara (2010) 48 Cal.4th 216, 225, 106 Cal.Rptr.3d
208, 226 P.3d 322.) Again, when a court lacks fundamental jurisdiction, it has no power to hear
or determine the case, and the parties cannot cure that fundamental absence of power. But so long
as a court possesses fundamental jurisdiction, an act that it takes in excess of jurisdiction is “
‘valid until set aside, and parties may be precluded from setting it aside by such things as waiver,
estoppel, or the passage of time.’ ” (Kabran, at p. 340, 212 Cal.Rptr.3d 361, 386 P.3d 1159.)


The cases on which defendants rely do not acknowledge this distinction or explain why the
application of a statutory immunity ought to rank as *814  jurisdictional in the fundamental sense.
Each case simply cites the last for the proposition that governmental immunity is jurisdictional
and thus cannot be waived and may be raised for the first time on appeal. (Paterson v. City of
Los Angeles (2009) 174 Cal.App.4th 1393, 1404, fn. 5, 95 Cal.Rptr.3d 333 [“Appellants contend
that this defense was waived because it was not sufficiently asserted in the answer. Governmental
immunity is a jurisdictional question [citation], and thus is not subject to the rule that failure
to raise a defense by demurrer or answer waives that defense.”]; Richardson-Tunnell v. Schools
Ins. Program for Employees (SIPE) (2007) 157 Cal.App.4th 1056, 1061, 69 Cal.Rptr.3d 176
[“Government tort immunity is jurisdictional and may be raised for the first time on appeal.”];
Inland Empire Health Plan v. Superior Court (2003) 108 Cal.App.4th 588, 592, 133 Cal.Rptr.2d
735 [“[G]overnmental immunity from liability is a jurisdictional matter that can be raised for
the first time on appellate review.”]; Hata, supra, 31 Cal.App.4th at p. 1795, 37 Cal.Rptr.2d
630 [“[G]overnmental tort immunity ... is a jurisdictional issue that may be raised at any time,
even for the first time on appeal.”]; Hooper v. City of Chula Vista (1989) 212 Cal.App.3d 442,
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454, fn. 11, 260 Cal.Rptr. 495 [reasoning that a GCA immunity raises “a jurisdictional question
subject to judicial determination” that “may be reached on appeal even if not ***560  adequately
asserted in the trial court”]; Kemmerer v. County of Fresno (1988) 200 Cal.App.3d 1426, 1435,
246 Cal.Rptr. 609 [“[G]overnmental immunity is a jurisdictional question and may be raised on
appeal even though not used as a basis for the general demurrer in the lower court.”]; Buford
v. State of California (1980) 104 Cal.App.3d 811, 826, 164 Cal.Rptr. 264 [“[T]wo defects of
substance—lack of jurisdiction and failure to state a cause of action—are not waived by a failure to
demur and may be raised for the first time on appeal. [Citations.] Since governmental immunity is
jurisdictional [citation] and can properly preclude a cause of action, we can appropriately address
the applicability of [Government Code] section 854.8.”].)


The apparent root of this doctrinal branch is **699  State of California v. Superior Court
(Rodenhuis) (1968) 263 Cal.App.2d 396, 69 Cal.Rptr. 683, a case decided soon after the enactment
of the GCA. There, the court considered a petition for a writ of prohibition filed by the State of
California, which sought to restrain the superior court from proceeding to trial on a claim seeking
damages for personal injuries sustained on a state beach. The state argued that it was immune from
liability because the plaintiff's evidence could not establish the requisite elements of a dangerous
condition of public property claim under Government Code section 835. Before considering the
merits of the state's argument, the Court of Appeal first addressed the plaintiff's preliminary
contention that prohibition was inappropriate to address this issue and that the state should instead
be required to raise the issue on appeal. (Rodenhuis, at p. 398, 69 Cal.Rptr. 683.) In rejecting this
argument, the Rodenhuis court reasoned that “[i]t is well established that the defense of sovereign
immunity *815  presents a jurisdictional question properly raised by prohibition.” (Ibid.) For
that proposition, it relied on this court's decision in People v. Superior Court (Pierpont) (1947)
29 Cal.2d 754, 178 P.2d 1, a case preceding both Muskopf and the GCA, in which we held that
the defense of common law sovereign immunity “presents a jurisdictional question” properly
addressed by prohibition. (Pierpont, at p. 756, 178 P.2d 1; Rodenhuis, at p. 398, 69 Cal.Rptr. 683.)


Whatever the merits of Rodenhuis’s reasoning, its conclusion did not amount to a holding that
sovereign immunity deprives a court of fundamental jurisdiction, because prohibition is proper
to address judicial action taken either without jurisdiction or in excess of jurisdiction. (Code Civ.
Proc., § 1102; Abelleira, supra, 17 Cal.2d at pp. 287–291, 109 P.2d 942 [explaining that prohibition
lies to restrain judicial acts taken in excess of jurisdiction and without jurisdiction, but not to
correct mere errors of law].) In deciding that the state could raise its defense of sovereign immunity
by application for writ of prohibition, the Rodenhuis court had no need or occasion to determine
whether governmental immunity divests a court of fundamental jurisdiction.


The Courts of Appeal that have held that statutory immunities in the GCA are jurisdictional in the
fundamental sense have done so only by removing Rodenhuis’s statement about the jurisdictional
nature of governmental immunity from its proper context. Rodenhuis did not hold that GCA
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immunities are jurisdictional in the fundamental sense, such that they cannot be waived or
forfeited, and for the reasons given above, we reject that conclusion. 8


8 We disapprove of Paterson v. City of Los Angeles, supra, 174 Cal.App.4th 1393, 95
Cal.Rptr.3d 333, Richardson-Tunnell v. Schools Ins. Program for Employees (SIPE), supra,
157 Cal.App.4th 1056, 69 Cal.Rptr.3d 176, Inland Empire Health Plan v. Superior Court,
supra, 108 Cal.App.4th 588, 133 Cal.Rptr.2d 735, Hata v. Los Angeles County Harbor/
UCLA Medical Center, supra, 31 Cal.App.4th 1791, 37 Cal.Rptr.2d 630, Hooper v. City of
Chula Vista, supra, 212 Cal.App.3d 442, 260 Cal.Rptr. 495, Kemmerer v. County of Fresno,
supra, 200 Cal.App.3d 1426, 246 Cal.Rptr. 609, and Buford v. State of California, supra,
104 Cal.App.3d 811, 164 Cal.Rptr. 264, to the extent they suggest that statutory immunities
in the GCA deprive courts of fundamental jurisdiction.


***561  III.


Having determined that section 850.4 immunity operates as an affirmative defense and not a
jurisdictional bar, the question remains whether defendants in this case adequately invoked the
immunity in their answer and, if they did not, whether the defense should be deemed waived or
forfeited.


Defendants maintain that they raised the immunity in their answer, when, in their 15th affirmative
defense, they claimed to “assert all defenses and rights granted to them by the provisions of
Government Code sections 810 through 996.6, inclusive.” They suggest that this citation to the
entire GCA *816  was sufficient to raise section 850.4 as an affirmative defense and put Quigley
on notice that they intended to rely on it. In denying Quigley's motion for a new trial, the trial court
accepted this argument, ruling that defendants’ “general allegation that [they] were immune from
liability as public entities and public employees” in their answer was sufficient to assert section
850.4. Quigley counters that “[t]he primary function of a pleading is to give the other party notice
so that it may prepare its case” ( **700  Harris v. City of Santa Monica (2013) 56 Cal.4th 203, 240,
152 Cal.Rptr.3d 392, 294 P.3d 49), and she argues that defendants’ whole-act pleading provided
insufficient notice that defendants intended to rely on the affirmative defense provided by section
850.4, given the 50-plus immunity provisions contained in the Act.


The Court of Appeal has yet to consider these arguments, as it upheld the trial court's decision to
entertain defendants’ assertion of section 850.4 immunity solely on the basis that the immunity
is jurisdictional and may be raised at any time. Having rejected that conclusion, we will remand
the case so the Court of Appeal may address the parties’ remaining arguments in the first
instance. Specifically, assuming the issue is adequately preserved, the court must determine
whether defendants’ whole-act pleading in the 15th affirmative defense sufficiently raised the
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defense provided by Government Code section 850.4, in light of the requirements of Code of
Civil Procedure section 431.30, subdivision (g) and the general notice purposes of our pleading
rules. If the Court of Appeal determines that section 850.4 immunity was not adequately raised
in defendants’ answer, the case should be remanded to permit the trial court to decide whether
to exercise its discretion to allow the belated assertion of the defense after the commencement of
the trial. (See Moss Estate Co. v. Adler (1953) 41 Cal.2d 581, 585, 261 P.2d 732 [“[W]hether the
filing of an amended pleading should be allowed at the time of trial is ordinarily committed to the
sound discretion of the trial court.”].)


IV.


We reverse the judgment of the Court of Appeal and remand for further proceedings not
inconsistent with this opinion.


Chin, J., Corrigan, J., Liu, J., Cuéllar, J., and Groban, J., concurred.


All Citations


7 Cal.5th 798, 444 P.3d 688, 249 Cal.Rptr.3d 548, 19 Cal. Daily Op. Serv. 6837, 2019 Daily Journal
D.A.R. 6586


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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45 Cal.App.5th 953
Court of Appeal, Second District, Division 6, California.


SAN JOSE NEUROSPINE, Plaintiff and Appellant,
v.


AETNA HEALTH OF CALIFORNIA, INC. et al., Defendants and Respondents.


2d Civ. No. B296716
|


Filed 2/27/2020


Synopsis
Background: Health care provider brought action against medical insurer for violation of statute
governing reimbursement for emergency services and care, breach of implied contract, and other
claims. Insurer moved for summary judgment or summary adjudication. The Superior Court,
Ventura County, No. 56-2017-00498849-CU-CO-VTA, Henry J. Walsh, J., granted summary
judgment in favor of insurer and issued summary adjudication of issues order. Provider appealed.


Holdings: The Court of Appeal, Gilbert, Presiding Justice, held that:


[1] triable issue existed as to whether provider's corrected claim for services in the “ER” referred
to the “emergency room” clearly enough to put insurer on notice of emergency nature of claims;


[2] patient's testimony about services received and circumstances of services was within scope of
patient's personal knowledge;


[3] treating physician was qualified to testify about emergency nature of services; and


[4] where an insurer knows emergency services were in fact provided, a coding mistake on a billing
claim does not automatically excuse or terminate the statutory duty to pay for such services.


Vacated, reversed, and remanded.


Procedural Posture(s): On Appeal; Motion for Summary Judgment; Motion for Summary
Adjudication.



http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0215063601&originatingDoc=I8353156059be11eab6f7ee986760d6bc&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0243995801&originatingDoc=I8353156059be11eab6f7ee986760d6bc&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





San Jose Neurospine v. Aetna Health of California, Inc., 45 Cal.App.5th 953 (2020)
259 Cal.Rptr.3d 257, 20 Cal. Daily Op. Serv. 1761, 2020 Daily Journal D.A.R. 1718


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 2


West Headnotes (17)


[1] Judgment Nature of summary judgment
Summary judgment provides courts with a mechanism to cut through the parties’ pleadings
in order to determine whether, despite their allegations, trial is in fact necessary to resolve
their dispute.


1 Cases that cite this headnote


[2] Judgment Existence of defense
Judgment Existence or non-existence of fact issue
A defendant may obtain summary judgment by showing one or more elements of plaintiff's
cause of action is missing or that there is a complete defense to the cause of action.


[3] Appeal and Error Review using standard applied below
On appeal, the reviewing court makes an independent assessment of the correctness of the
trial court's ruling regarding summary judgment, applying the same legal standard as the
trial court in determining whether there are any genuine issues of material fact or whether
the moving party is entitled to judgment as a matter of law.


1 Cases that cite this headnote


[4] Appeal and Error Summary Judgment
The task of a court reviewing a grant of summary judgment is to determine whether a
triable issue of material fact exists.


[5] Judgment Presumptions and burden of proof
Any doubts as to the propriety of granting a summary judgment motion should be resolved
in favor of the party opposing the motion.


1 Cases that cite this headnote


[6] Health Quasi contract, quantum meruit, and emergency assistance
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Providers of emergency medical services whose claims are denied by health care service
plans may, in appropriate cases, pursue claims for reimbursement based on an implied-in-
law right to recover for the reasonable value of their services.


1 Cases that cite this headnote


[7] Judgment Contract cases in general
Genuine issue of material fact as to whether health care provider's corrected claim for
services in the “ER” referred to “emergency room” clearly enough to put medical insurer
on notice that services for which provider sought reimbursement were emergency services
that should have been granted despite incorrect Current Procedural Terminology (CPT)
code precluded summary judgment on provider's claims for violation of emergency
services reimbursement statute and breach of implied contract. Cal. Health & Safety Code
§ 1371.4(b).


1 Cases that cite this headnote


[8] Judgment Documentary evidence or official record
Counsel for medical insurer designated insurer's employee as person most knowledgeable
regarding health care provider's claim for care rendered to patient, and thus testimony
by employee that provider originally submitted claim, then resubmitted claim to identify
it as emergency room claim, was admissible on insurer's motion for summary judgment
regarding provider's action arising out of insurer's failure to reimburse provider for alleged
emergency services. Cal. Health & Safety Code § 1371.4(c).


[9] Evidence Bodily Appearance or Condition
Witnesses Source of knowledge
Patients may testify from their own personal knowledge about why they went to the
hospital, and a patient's doctor may testify about the type of treatment the patient received.
Cal. Evid. Code § 800.


[10] Judgment Personal knowledge or belief of affiant
Testimony by patient regarding care provided at emergency room was within scope of
patient's personal knowledge, and thus was admissible at hearing on medical insurer's
motion for summary judgment on health care provider's claims for improper denial of
reimbursement for emergency medical services to show patient received emergency care;
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patient was in a position to know firsthand why she went to emergency room, what
symptoms she experienced, and what she was feeling at the time regarding the urgency
and gravity of her need for medical care. Cal. Evid. Code § 800; Cal. Health & Safety
Code § 1371.4(c).


[11] Evidence Bodily Appearance or Condition
Judgment Personal knowledge or belief of affiant
Physician was qualified to testify about emergency nature of medical services he
performed for patient, and thus testimony was admissible at hearing on medical insurer's
motion for summary judgment on health care provider's claims for improper denial of
emergency services reimbursement, where physician declared he personally performed
procedures at issue. Cal. Evid. Code § 800; Cal. Health & Safety Code § 1371.4(c).


[12] Judgment Documentary evidence or official record
Counsel for health care provider failed to provide foundation to authenticate provider's
letter to medical insurer appealing denial of services to patient, and, thus, letter was not
admissible at hearing on insurer's motion for summary judgment regarding provider's
reimbursement action; counsel did not state whether he was familiar with provider's
operations and procedures, whether he personally knew what treatment patient received,
or how he personally knew that provider authorized appeal.


[13] Evidence Letters and Other Correspondence
Declaration by physician who personally treated patient and who owned health care
provider through which treatment was provided authenticated letter in which provider
appealed medical insurer's denial of claim for alleged emergency services, where physician
was in a position to identify letter as appeal authorized by provider because of specific
confidential medical and personal content in letter that only he, as treating physician,
would know about. Cal. Evid. Code § 1421.


[14] Health Contracts for services
The statute requiring health care service plans to have a dispute resolution mechanism that
is accessible to noncontracting providers for the purpose of resolving billing and claims
disputes demonstrates the Legislature did not intend to end responsibility for paying claims
at the initial claims filing stage; it knew that doctors and health care service plans make
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mistakes on initial claim filings and that there must be a method to allow legitimate claims
to ultimately be granted. Cal. Health & Safety Code § 1367(h)(2).


1 Cases that cite this headnote


[15] Health Quasi contract, quantum meruit, and emergency assistance
Where a health care service plan knows that emergency services were in fact provided, a
coding mistake on a billing claim does not automatically excuse or terminate its statutory
duty to pay for the services. Cal. Health & Safety Code § 1371.4(c).


1 Cases that cite this headnote


[16] Health Constitutional and statutory provisions
Health Quasi contract, quantum meruit, and emergency assistance
The provision of the emergency services and care statute allowing health care service
plans to deny payment for such services or care only upon a reasonable determination that
such services or care were never performed is a remedial statute that must be interpreted
liberally to promote the underlying legislative goal, namely, to provide payment for
emergency services actually provided notwithstanding a mistake in a billing code. Cal.
Health & Safety Code § 1371.4(c).


1 Cases that cite this headnote


[17] Health Quasi contract, quantum meruit, and emergency assistance
A trier of fact can reasonably infer that a health insurance company could violate the statute
governing denial of payment for emergency services and care if it 1) knew or was on notice
that emergency medical services were provided; or 2) ignored evidence that they were
provided, and then merely denied the claim solely based on a doctor's incorrect billing
code reference. Cal. Health & Safety Code § 1371.4(c).


Witkin Library Reference: 2 Witkin, Summary of Cal. Law (11th ed. 2017) Insurance,
§ 190 [Emergency Services.]


1 Cases that cite this headnote


**259  Superior Court County of Ventura, Henry J. Walsh, Judge (Super. Ct. No.
56-2017-00498849-CU-CO-VTA) (Ventura County)
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Opinion


GILBERT, P. J.


**260  *955  It has been said the law is based on technicalities. But technicalities that ignore
legislation, common sense, and fairness, the law abhors.


Plaintiff San Jose Neurospine (SJN) appeals a summary judgment entered in favor of defendants
Aetna Health of California, Inc.; Aetna Life Insurance *956  Company; and KPMG, LLP
(collectively Aetna). We conclude there are triable issues of fact whether SJN provided and billed
for emergency services and was entitled to reimbursement from Aetna. We reverse and remand.


FACTS


On April 10, 2017, S.H. went to a hospital emergency room with “excruciating back pain.” A
hospital emergency room physician called Dr. Adebukola Onibokun for assistance. Onibokun is
the owner of SJN, a company that provides medical treatment and care. Onibokun consulted with
S.H. and determined she had “lumbar disc herniations at 2 levels.” On the same day, he performed
“a two level lumbar microdiscectomy” surgery on S.H.


S.H. was employed by the company KPMG, which funded a group health insurance policy for its
employees that was administered by Aetna. That plan contained coverage for medical emergency
services.


SJN submitted two claims to Aetna for reimbursement for the medical services provided to S.H.
Aetna granted the claims only for “non-emergency surgery” and did not provide reimbursement
to SJN for emergency medical services.


SJN claims that almost one month after S.H.’s surgery, it sent an appeal letter to “Aetna Provider
Appeals,” claiming reimbursement because of “underpayments on AN EMERGENCY SURGERY
CASE.” Again Aetna did not pay SJN for the emergency services it provided for S.H.
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Two months after sending the letter, SJN filed a civil action against Aetna alleging seven causes of
action. It stated, “This action arises out of Aetna's unjustified failure to pay $75,200 for emergency
medical services provided by SJN to [S.H.],” a “patient insured by Aetna.” SJN alleged: (1) Aetna
operates a “health care service plan” as described in the Knox-Keene Health Care Service Plan
Act of 1975 (Knox-Keene Act) (Health & Saf. Code, § 1371.4, subd. (b)); (2) SJN submitted
“valid claims for reimbursement to Aetna in a timely manner”; and (3) Aetna denied the claims
and “refuse[d] to make payment.” 1


1 All statutory references are to the Health and Safety Code unless otherwise stated.


In its first cause of action, SJN alleged Aetna violated section 1371.4. Section 1371.4, subdivision
(b) provides, in relevant part, “A health care service plan ... shall reimburse providers for
emergency services and care provided to its enrollees ....” In its second cause of action, SJN alleged
Aetna breached an implied contract based on its “prior dealing” with Aetna *957  by not paying
for the emergency medical services it rendered to a patient covered by Aetna's health care service
plan.


After filing its answer, Aetna filed a motion for summary judgment or, alternatively, summary
adjudication of issues. Aetna claimed: (1) SJN “submitted two bills on Health Insurance Claim
Form 1500” using “CPT [Current Procedural Terminology] codes 63030, 63035, and 69990”;
(2) these were codes for “non-emergency surgery”; (3) Aetna processed these claims as **261
nonemergency services; (4) Aetna “processed the out-of-network services at the 180% of the
Medicare rate” pursuant to S.H.’s health plan and “applied the entirety of that amount, $2,783.22,
to [S.H.’s] deductible.” Aetna claimed that because SJN did not use the correct codes, SJN was
not entitled to payment for emergency services and all its causes of action had to be dismissed.


SJN opposed summary judgment claiming, among other things, that its second bill was
“rebilled as emergency [services] with ‘ER’ placed in number 24C of the [billing] form.” SJN
attached deposition testimony; the declarations of its counsel, S.H., and S.H.’s doctor; and other
documentary evidence. It claimed that evidence proved these services were emergency services
and that Aetna was responsible for paying for them.


At the hearing the trial judge said, “If the doctor doesn't submit the correct coding on a health
insurance claim, he doesn't get paid for it.” The court granted Aetna's motion for summary
judgment. It also issued a summary adjudication of issues order with findings that each of SJN's
causes of action could not be sustained.


DISCUSSION
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Triable Issues of Fact


SJN claims there are triable issues of fact as to whether it rendered and billed for emergency
services and was entitled to reimbursement from Aetna. We agree.


[1]  [2] Summary judgment provides courts with “a mechanism to cut through the parties’
pleadings in order to determine whether, despite their allegations, trial is in fact necessary to resolve
their dispute.” (Collin v. CalPortland Co. (2014) 228 Cal.App.4th 582, 587, 176 Cal.Rptr.3d 279.)
A defendant may obtain summary judgment by showing one or more elements of plaintiff's cause
of action is missing or that there is a complete defense to the cause of action. (Ibid.)


*958  [3]  [4]  [5] “ ‘On appeal, the reviewing court makes “ ‘an independent assessment of
the correctness of the trial court's ruling [regarding summary judgment], applying the same legal
standard as the trial court in determining whether there are any genuine issues of material fact or
whether the moving party is entitled to judgment as a matter of law.’ ” ’ ” (YDM Management Co.,
Inc. v. Sharp Community Medical Group, Inc. (2017) 16 Cal.App.5th 613, 622, 224 Cal.Rptr.3d
479 (YDM).) “Our task is to determine whether a triable issue of material fact exists.” (Ibid.)
“[A]ny doubts as to the propriety of granting a summary judgment motion should be resolved in
favor of the party opposing the motion.” (Reid v. Google, Inc. (2010) 50 Cal.4th 512, 535, 113
Cal.Rptr.3d 327, 235 P.3d 988.)


“Under state and federal law, emergency services and care ‘shall be provided to any person
requesting the services or care’ by any licensed health facility that has appropriate facilities and
qualified personnel.” (YDM, supra, 16 Cal.App.5th at p. 623, 224 Cal.Rptr.3d 479.) “[T]he Knox-
Keene Act imposes a requirement that health care service plans must reimburse a provider who
has provided emergency services or care to a health care service plan's enrollee.” (Id. at p. 624,
224 Cal.Rptr.3d 479.)


“[P]ursuant to section 1300.71 of title 28 of the California Code of Regulations, a health service
plan must reimburse a noncontracted provider for ‘the reasonable and customary value’ of
emergency services provided to the plan's enrollee.” (YDM, supra, 16 Cal.App.5th at p. 625, 224
Cal.Rptr.3d 479.) “[M]edical providers use CPT codes to describe and communicate the nature of
the medical services that **262  have been provided to a patient.” (Id. at p. 627, 224 Cal.Rptr.3d
479.)


[6] State law substantially limits the authority of health care service plans to deny claims for
emergency services. (Prospect Medical Group, Inc. v. Northridge Emergency Medical Group
(2009) 45 Cal.4th 497, 504, 87 Cal.Rptr.3d 299, 198 P.3d 86.) “ ‘ “Payment for emergency
services and care may be denied only if the health care service plan reasonably determines that
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the emergency services and care were never performed ....” ’ ” (Ibid., italics added.) Providers of
emergency medical services whose claims are denied may, in appropriate cases, pursue claims for
reimbursement based on an “implied-in-law right to recover for the reasonable value of [their]
services.” (Bell v. Blue Cross of California (2005) 131 Cal.App.4th 211, 221, 31 Cal.Rptr.3d 688.)


Aetna cites YDM, supra, 16 Cal.App.5th 613, 224 Cal.Rptr.3d 479, and notes the claimant did
not use the proper codes for emergency services in its billing claims. The appellate court held the
claimant was not entitled to reimbursement for emergency services and summary judgment was
proper. Aetna contends that because SJN did not use the correct codes for emergency services, it
has no cause of action for reimbursement.


*959  In YDM, the court said the claimant's billing codes did not indicate “in any way that the
services it provided were ‘emergency services.’ ” (YDM, supra, 16 Cal.App.5th at p. 633, fn.
13, 224 Cal.Rptr.3d 479, italics added.) SJN claims YDM is distinguishable because here it filed
a “corrected claim” indicating that the services it provided were emergency room services. It
contends that, even though it may not have used the correct CPT code numbers, a trier of fact could
reasonably infer Aetna was on notice these services were emergency service claims that should
have been granted.


In the corrected billing, SJN sought compensation for $46,500 worth of services in the “ER”;
$24,500 worth of services in the “ER”; and $4,200 worth of services also in the “ER.” It set forth
the term “ER” three times on the corrected billing claim form. The trial court found there were no
triable issues of fact because there was no showing what “ER” means.


[7] But there are triable issues of fact regarding the reasonable, well-understood meaning of “ER”
on the corrected claim form. And there are triable issues concerning what a medical insurance
company should know and do when it sees such an “ER” reference.


The term “ER” is a well-known abbreviation for “emergency room.” (See, e.g., Sigala v. Goldfarb
(1990) 222 Cal.App.3d 1450, 1453, 266 Cal.Rptr. 96; Cleveland v. U.S. (5th Cir. 2006) 457 F.3d
397, 400; U.S. ex rel. Parikh v. Citizens Medical Center (S.D. Tex. 2013) 977 F.Supp.2d 654,
666-667; Kasongo v. U.S. (N.D. Ill. 2007) 523 F.Supp.2d 759, 776.) In hospitals, the term “ER”
is commonly used and understood. It is a term well known in common parlance, literature, and
popular culture. (Merriam-Webster's Collegiate Dict. (10th ed. 1999) p. 1382; American Heritage
Dict. (3d college ed. 2000) p. 465; ER (medical drama television series).) If medical professionals
and the public understand what ER means, there is a reasonable inference that those in the medical
insurance industry also understand its meaning.


A trier of fact could reasonably infer: (1) the “ER” initials on the corrected billing form referred
to the emergency room, (2) Aetna was consequently on notice that these services were emergency
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services, and (3) Aetna was therefore not in a position to claim emergency services “were **263
never performed.” (Prospect Medical Group, Inc. v. Northridge Emergency Medical Group, supra,
45 Cal.4th at p. 504, 87 Cal.Rptr.3d 299, 198 P.3d 86.) If Aetna could not determine that emergency
services “were never performed,” that would support SJN's claim that Aetna improperly denied
its emergency medical services claim. (Ibid.; § 1371.4, subd. (c).)


Aetna notes that it filed objections to the declarations SJN filed in opposition to summary
judgment. The trial court sustained them, but they are *960  not part of the record. But Aetna's
objections to SJN's declarations are, in fact, part of the record that SJN produced for this appeal.
Aetna's response to SJN's separate statement of undisputed facts sets forth its objections to those
declarations. We have reviewed those objections and conclude that many of Aetna's objections
did not state valid grounds to exclude relevant and admissible evidence contained in SJN's
declarations. At oral argument, counsel for SJN claimed the trial court did not sustain Aetna's
objections. To resolve this dispute, we have taken judicial notice of those relevant trial court
documents. (Cal. Evid. Code, § 452, subd. (d); American Contractors Indemnity Co. v. County of
Orange (2005) 130 Cal.App.4th 579, 581, fn. 1, 29 Cal.Rptr.3d 916.) The record shows that the
trial court incorrectly sustained a number of objections or did not consider relevant and admissible
evidence in the declarations of SJN's counsel, S.H., and Onibokun.


Aetna claims there was no admissible evidence to show that SJN's services were emergency
services. But SJN's counsel filed a declaration attaching a portion of the deposition testimony
of Aetna's employee Regina Devrinskas. Counsel declared that she was “Aetna's Person Most
Knowledgeable.” In her deposition, Devrinskas discussed the initial SJN claim and the corrected
claim. She said, among other things, “So that's the claim we initially used. And then [SJN] rebilled
with the [billing code] 21 and E.R. to indicate that it was an emergency.” (Italics added.)


[8] Devrinskas was asked, “So would it be fair to say that the provider in this case submitted his
claim and then resubmitted it to identify it as an emergency room claim?” (Italics added.) She
answered, “In this instance, yes, but the claim had already been processed.” (Italics added.) Her
testimony is admissible evidence. (YMD, supra, 16 Cal.App.5th at pp. 630-631, 224 Cal.Rptr.3d
479.) A trier of fact could reasonably infer this portion of her testimony, coupled with the “ER”
references on the claim form, supported SJN's position that Aetna was on notice that SJN provided
emergency services.


[9] SJN produced additional evidence showing these services were emergency services. Patients
may testify from their own personal knowledge about why they went to the hospital, and a patient's
doctor may testify about the type of treatment the patient received. (Evid. Code, § 800; People
v. Becerrada (2017) 2 Cal.5th 1009, 1032, 216 Cal.Rptr.3d 662, 393 P.3d 114; People v. Lewis
(2001) 26 Cal.4th 334, 356, 110 Cal.Rptr.2d 272, 28 P.3d 34; Schreiber v. Estate of Kiser (1999)
22 Cal.4th 31, 39, 91 Cal.Rptr.2d 293, 989 P.2d 720; Bowman v. Motor Transit Co. (1930) 208
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Cal. 652, 655, 284 P. 443; Gunn v. Employment Development Dept. (1979) 94 Cal.App.3d 658,
664, fn. 6, 156 Cal.Rptr. 584 [there is usually “no better evidence of the state of one's health” than
the medical opinions from the patient's treating doctor].)


*961  [10] In her declaration, S.H. said that she went to the “Emergency Room with excruciating
back pain, lower extremity weakness and pain, and the inability to walk.” She said she “underwent
an emergency microdiscectomy.” She declared, “I **264  felt without immediate emergency care,
I would suffer a permanent injury or death.”


S.H. was not a medical expert. But she was in a position to know from her own personal knowledge
why she went to the emergency room, her symptoms, and what she was feeling at that time. (Evid.
Code, § 800; People v. Becerrada, supra, 2 Cal.5th at p. 1032, 216 Cal.Rptr.3d 662, 393 P.3d 114;
Bowman v. Motor Transit Co., supra, 208 Cal. at p. 655, 284 P. 443.)


[11] Onibokun declared that he was the doctor who “performed the emergency medical procedures
at issue in this case in the emergency room.” (Italics added.) “On April 10th, 2017, I was called
by the El Camino Hospital Emergency Room physician to consult on patient S.H.” He said, “The
patient was emergently taken to the operating room on the same day and she underwent a two level
lumbar microdiscectomy. The surgery resulted in immediate and significant improvement of her
symptoms and she was able to be discharged home the day after surgery.” (Italics added.) Onibokun
was qualified to testify about the nature of the medical services he performed for his patient. (Gunn
v. Employment Development Dept., supra, 94 Cal.App.3d at p. 664, fn. 6, 156 Cal.Rptr. 584.)


Onibokun also declared that due to a mistake the services were coded under “service code 21”
when they should have been coded under “service code 23 for emergency.” He said SJN's corrected
billing to Aetna showed “the services were emergency services by indicating an ‘ER’ in column
24c ‘EMG.’ ” (Italics added.) Aside from citations to billing code numbers, Aetna has not cited to
any portion of the record that would refute the claim that SJN provided emergency services. Nor
has it made any showing that “ER” means anything other than emergency room.


In his declaration, SJN's counsel said that one month after the surgery, SJN sent an “appeal letter”
to Aetna “indicating the services were emergency services.” A copy of that letter to the “Aetna
Provider Appeals/Dispute Resolution” was attached as an exhibit to his declaration. The letter
indicates it was a claim involving “underpayments on AN EMERGENCY SURGERY CASE.”


[12] But the declaration of SJN's counsel did not state sufficient facts to lay a foundation for
the admissibility of this appeal letter, and the letter contained hearsay. Counsel indicated that he
had personal knowledge about that appeal. But he did not state sufficient foundational facts to
authenticate the document *962  other than stating he was SJN's lawyer. He did not state whether
he was familiar with SJN's operations and procedures, whether he personally knew what treatment
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S.H. received, whether he had participated in the decision to appeal, or how he would personally
know that such an appeal was authorized by SJN.


[13] But the issue about this appeal letter was also raised in Onibokun's declaration. He said that
“[d]uring [the first week of the month after the surgery], [SJN] also sent in an emergency surgery
underpayment appeal letter to Aetna which clearly explains the emergency nature of the services
provided.” (Italics added.) Onibokun testified in his earlier deposition that appeals are handled by
“[his] billing company” and he did not review the wording of the appeal letter before it was sent to
Aetna. But because Onibokun was both SJN's owner and the doctor who performed the services,
he was in a position to know whether SJN authorized an appeal for his services, the grounds and
nature of the services provided and claimed, and whether SJN was underpaid.


**265  Onibokun's declaration refers to the exhibit containing the appeal letter. 2  Onibokun was
in the position to identify it as the appeal SJN authorized because of the specific confidential
medical and personal content in the letter that only he as the treating physician would know about.
(Evid. Code, § 1421.) Aetna has not shown why Onibokun could not testify about why such an
appeal should prevail, nor has it made any showing that it was not aware of that appeal. Although
the appeal letter contains some hearsay, Aetna has not shown why it could not be admitted for
the nonhearsay purpose of showing Aetna was on notice that SJN was again claiming that it
provided emergency services. (Weathers v. Kaiser Foundation Hospitals (1971) 5 Cal.3d 98, 109,
95 Cal.Rptr. 516, 485 P.2d 1132; People v. Jimenez (1995) 38 Cal.App.4th 795, 802, fn. 11, 45
Cal.Rptr.2d 466; People v. Harvey (1991) 233 Cal.App.3d 1206, 1220, 285 Cal.Rptr. 158; People
v. Fields (1998) 61 Cal.App.4th 1063, 1069, 72 Cal.Rptr.2d 255.)


2 Onibokun described the appeal letter as exhibit C, but he was apparently referring to exhibit
D which contains that letter.


Yet even aside from whether the appeal letter is admitted, Aetna has not shown why Onibokun, as
SJN's owner and the treating doctor, could not testify that SJN appealed the denied claim for his
emergency services and Aetna thereafter did not pay him.


SJN notes that, during the hearing on the summary judgment motion, the trial court said, “If the
doctor doesn't submit the correct coding on a health insurance claim, he doesn't get paid for it.”
But the evidence about the *963  coding is disputed. Aetna produced evidence that it determined
that SJN did not use correct coding. But there was deposition testimony from Devrinskas that the
billing did contain a code that refers to the emergency room. She was asked, “So in this case
the patient did present to the emergency room, though, as far as you know, correct?” Devrinskas:
“Only by the claim. They billed a 450.” (Italics added.) She was asked, “Which means it was the
emergency room?” Devrinskas: “Right.” She also said, however, that the form did not contain the
references to the authorization for “surgical procedures.” From this testimony a trier of fact could
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find that, notwithstanding mistakes in SJN's billing code filings, there was a reference to a code
that correctly identified the “emergency room.”


[14] Aetna claimed its responsibility for paying for SJN's emergency services ended when it
determined that SJN submitted incorrect billing codes notwithstanding SJN's efforts to later correct
the claim and appeal. But the California Legislature requires health care service plans to have
“a dispute resolution mechanism” that “is accessible to noncontracting providers for the purpose
of resolving billing and claims disputes.” (§ 1367, subd. (h)(2).) That demonstrates that the
Legislature did not intend to end responsibility for paying claims at the initial claims filing stage.
It knew that doctors and health care service plans make mistakes on initial claim filings and that
there must be a method to allow legitimate claims to ultimately be granted.


[15] Consequently, where the health care service plan knows that emergency services were in fact
provided, a coding mistake on a billing claim does not automatically excuse or terminate its duty
to pay for the services under section 1371.4, subdivision (c). The statute provides, in relevant part,
“Payment for emergency services and care may be denied only if **266  the health care service
plan ... reasonably determines that the emergency services and care were never performed ....” (§
1371.4, subd. (c), italics added; see also Bell v. Blue Cross of California, supra, 131 Cal.App.4th
at pp. 215-216, 31 Cal.Rptr.3d 688.)


[16]  [17] This is a remedial statute that must be interpreted liberally to promote the underlying
legislative goal. (Clemente v. Amundson (1998) 60 Cal.App.4th 1094, 1102, 70 Cal.Rptr.2d 645.)
That goal is to provide payment for emergency services actually provided notwithstanding a
mistake in a billing code. (Prospect Medical Group, Inc. v. Northridge Emergency Medical Group,
supra, 45 Cal.4th at p. 504, 87 Cal.Rptr.3d 299, 198 P.3d 86; Allstate Fire & Casualty Ins. Co.
v. Perez ex rel. Jeffrey Tedder, M.D., P.A. (Fla. Ct.App. 2013) 111 So.3d 960, 964 [insurer may
have to look beyond the CPT code billing to determine whether the doctor's services must be
reimbursed].) A trier of fact could reasonably infer that a health insurance company could violate
section 1371.4, subdivision (c), if it: (1) knew or was on notice that emergency medical services
were provided; or (2) ignored evidence that they were provided, and then merely *964  denied the
claim solely based on a doctor's incorrect billing code reference. There are triable issues of fact.


DISPOSITION


The judgment is reversed and the case is remanded for further proceedings consistent with
this opinion. The trial court's summary adjudication order involving issues one and two, which
dismissed SJN's first and second causes of action, is reversed and vacated. Costs on appeal are
awarded to appellant.
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Perren, J., and Tangeman, J., concurred.


All Citations


45 Cal.App.5th 953, 259 Cal.Rptr.3d 257, 20 Cal. Daily Op. Serv. 1761, 2020 Daily Journal D.A.R.
1718
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7 Cal.4th 525, 869 P.2d 1142, 28 Cal.Rptr.2d 617, 145 L.R.R.M. (BNA) 2981
Supreme Court of California


SANTA CLARA COUNTY COUNSEL ATTORNEYS
ASSOCIATION, Plaintiff, Cross-defendant and Respondent,


v.
STEVEN WOODSIDE, as County Counsel, etc., Defendant, Cross-complainant


and Appellant; COUNTY OF SANTA CLARA, Defendant and Appellant.


No. S031593.
Mar 31, 1994.


SUMMARY


After failing to obtain a mutually agreeable wage package with a county, an association
representing the attorneys in the office of the county counsel notified the county that it intended to
file a petition for a writ of mandate to enforce its members' bargaining rights. The county counsel,
however, informed the attorneys that litigation on the salary issues could not be maintained unless
the lawyers ceased employment or the county consented. The association then filed an action for
declaratory and injunctive relief against the county counsel and the county, seeking a declaration
that the proposed writ proceeding did not violate its members' duty of loyalty or other ethical
obligations. The trial court determined that the association members were entitled to proceed
with their petition and enjoined the county counsel from terminating the members from their
employment if a suit was filed. (Superior Court of Santa Clara County, No. 697174, Martin C.
Suits, Judge. *  ) The Court of Appeal, Sixth Dist., No. H008865, reversed.


* Judge of the Justice Court for the Avenal Judicial District sitting under assignment by the
Chairperson of the Judicial Council.


The Supreme Court reversed the judgment of the Court of Appeal, with directions to affirm
the judgment of the trial court. The court held that the attorneys' association had a right to
bring a mandamus action against the county for breach of its duty under the Meyers-Milias-
Brown Act (Gov. Code, § 3500 et seq.) to bargain in good faith (Gov. Code, § 3505), without
violating the attorneys' obligations under State Bar Rules Prof. Conduct, rules 3-300 (avoiding
acquisition of interests adverse to client) and 3-310 (avoiding representation of adverse interests),
or their common law ethical obligations to their employer-client. Moreover, the authorization of
such lawsuits under the act does not violate the constitutional separation of powers between the
Legislature and the Judiciary. The court further held that *526  despite the general rule that a client
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may discharge an attorney at will (Code Civ. Proc., § 284), an attorney may not be terminated
solely or chiefly because he or she has engaged in protected activity under the act. Lastly, the court
held that the trial court correctly decided that, although the attorneys could not be discharged or
disciplined for participating in the filing of the mandamus action, the county was free to rearrange
assignments within the county counsel's office to ensure that it received legal representation in
which it had full confidence. (Opinion by Mosk, J., with Lucas, C. J., Kennard, Arabian, Baxter
and George, JJ., concurring. Separate dissenting opinion by Panelli, J. *  *)


* Retired Associate Justice of the Supreme Court sitting under assignment by the Chairperson
of the Judicial Council.


HEADNOTES


Classified to California Digest of Official Reports


(1)
Labor § 37--Collective Bargaining--Public Agencies--Duty to Bargain.
The duty of public agencies under the Meyers-Milias-Brown Act (Gov. Code, § 3500 et seq.)
to meet and confer in good faith regarding wages, hours, and other terms and conditions of
employment with representatives of recognized employee organizations (Gov. Code, § 3505) is a
duty to bargain with the objective of reaching binding agreements between agencies and employee
organizations over the relevant terms and conditions of employment. The duty to bargain requires
the public agency to refrain from making unilateral changes in employees' wages and working
conditions until the employer and employee association have bargained to impasse, and this duty
continues in effect after the expiration of any employer-employee agreement.


(2)
Labor § 17--Labor Unions--Membership--Right to Join--Public Employees.
Unlike federal labor law, the Meyers-Milias-Brown Act (Gov. Code, § 3500 et seq.) (right to
form local public employee organizations) includes supervisory, management, and confidential
employees within its scope. Contrary to federal practice, by virtue of the broad definition of
“public employee” in Gov. Code, § 3501, subd. (d), which excludes only elected officials and
those appointed by the Governor, the act extends organizational and representation rights to
supervisory and managerial employees without regard to their position in the administrative
hierarchy. Although Gov. Code, § 3507.5, permits a public agency to adopt rules for the designation
of management and *527  confidential employees, and for restricting such employees from
representing any employee organization that represents other employees of the public agency,
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it does not prohibit such employees from forming, joining, or participating in an employee
organization.


(3a, 3b, 3c)
Labor § 44--Collective Bargaining--Actions in State Courts--Right of Public Employee
Association to Sue Public Agency for Violation of Duty to Bargain.
An association representing attorneys in a county counsel's office had a right to bring a mandamus
action against the county under the Meyers-Milias-Brown Act (Gov. Code, § 3500 et seq.) for
breach of its duty to bargain in good faith (Gov. Code, § 3505), and there were no statutory or
common law grounds for limiting that right. The Legislature intended the act to impose substantive
duties, and confer substantive, enforceable rights, on public employers and employees, and it is
irrelevant that the act contains no express right to sue. The Legislature, in order to create a right to
sue under the act, need not have included language concerning the right to sue within the act itself.
It was enough for the Legislature to endow the public employers and employees with substantive
rights and duties that limited public employers' discretion, and then to allow employees to enforce
their rights by means of traditional mandamus under Code Civ. Proc., § 1085.


(4a, 4b, 4c)
Mandamus and Prohibition § 21--Mandamus--To Public Agencies--Availability of Remedy as
Affected by Public Policy.
Mandamus is available to compel a public agency to perform an act prescribed by law. (Code
Civ. Proc., § 1085.) It is available to compel a public agency's performance or correct an agency's
abuse of discretion whether the action being compelled or corrected can itself be characterized as
“ministerial” or “legislative.” Once the Legislature has created a duty in a public agency, a court
may not limit, on public policy grounds, the availability of a writ of mandate to enforce that duty.


(5)
Mandamus and Prohibition § 5--Mandamus--Conditions Affecting Issuance.
What is required to obtain relief by a writ of mandamus is a showing by the petitioner of a
clear, present, and usually ministerial duty on the part of the respondent, and a clear, present, and
beneficial right in the petitioner to the performance of that duty.


(6a, 6b)
Attorneys at Law § 5--Right to Practice and Admission to Bar-- Power to Regulate--As Between
Courts and Legislature.
The power to regulate the practice of law is among the inherent powers *528  of the courts
established by Cal. Const., art. VI, and the courts have the exclusive power to control the
admission, discipline, and disbarment of persons entitled to practice before them, although the
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Legislature, under the police power, may exercise a reasonable degree of regulation and control
over the profession and practice of law. Nonetheless, the Supreme Court has the inherent power
to provide a higher standard of attorney-client conduct than the minimum standards prescribed by
the Legislature, and any statute that would permit an attorney to act in a way that would seriously
violate the integrity of the attorney-client relationship, so as to materially impair the functioning of
the courts, would be constitutionally suspect. However, a statute affecting attorney-client relations
will not be held to be unconstitutional on separation of powers grounds unless there is a direct and
fundamental conflict between the operation of the statute, as it applies to attorneys, and attorneys'
settled ethical obligations.


[See 1 Witkin, Cal. Procedure (3d ed. 1985) Attorneys, §§ 257, 258.]


(7)
Constitutional Law § 37--Distribution of Governmental Powers--Between Branches of
Government--Doctrine of Separation of Powers--Violations of Doctrine--Standard for Assessment
of Violation.
The standard for assessing whether the Legislature has overstepped its authority and thereby
violated the separation of powers principle is summarized as follows: The Legislature may put
reasonable restrictions on constitutional functions of the courts provided they do not defeat or
materially impair the exercise of those functions.


(8a, 8b, 8c)
Attorneys at Law § 13--Attorney-client Relationship-- Rules of Professional Conduct--Suit
Against Client--Avoiding Acquisition of Interests Adverse to Those of Client.
An association representing attorneys in a county counsel's office could bring a mandamus action
against the county for breach of its duty under the Meyers-Milias-Brown Act (Gov. Code, § 3500 et
seq.) to bargain in good faith (Gov. Code, § 3505), without violating State Bar Rules Prof. Conduct,
rule 3-300 disallowing the acquisition of interests adverse to client). The rule was intended to
regulate business transactions between attorneys and clients and the acquisition by attorneys of
pecuniary interests adverse to those of the clients. The association's lawsuit was not a business
transaction, nor could the meaning of the term “acquire ... a pecuniary interest,” as used in the
rule, be stretched to encompass the filing of a petition for a writ of mandate, since that term is
intended to signify the pursuit of some business or financial interest as conventionally understood,
rather than an attempt to redress some legal wrong *529  through the courts. Moreover, the rule
does not require an attorney, for loyalty's sake, to forgo his or her statutory rights against a client
to redress a legal injury.
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[See 1 Witkin, Cal. Procedure (3d ed. 1985) Attorneys, § 368Q et seq.]


(9a, 9b, 9c)
Attorneys at Law § 13--Attorney-client Relationship-- Rules of Professional Conduct--Suit
Against Client--Avoiding Representation of Adverse Interests.
An association representing attorneys in a county counsel's office could bring a mandamus action
against the county for breach of its duty under the Meyers-Milias-Brown Act (Gov. Code, §
3500 et seq.) to bargain in good faith (Gov. Code, § 3505), without violating State Bar Rules
Prof. Conduct, rule 3-310 (avoiding representation of adverse interests). By being a part of the
association's lawsuit, the attorneys did not have a professional interest adverse to the county within
the meaning of State Bar Rules Prof. Conduct, rule 3-310(B)(4) (attorney may not represent client,
without disclosure, when attorney has professional interest in subject matter of representation).
The rule does not address the existence of general antagonism between lawyer and client, but
rather tangible conflicts between their interests in the subject matter of the representation, and the
record supported the conclusion that no such conflict of interest was present. Rule 3-310 does not
require an attorney, for loyalty's sake, to forgo his or her statutory rights against a client to redress
a legal injury.


(10a, 10b, 10c)
Attorneys at Law § 12--Attorney-client Relationship-- Dealings With Clients--Attorney's Common
Law Duty of Loyalty and Other Ethical Obligations to Client--As Affecting Statutory Right of
Attorneys Employed in Public Sector to Sue Client:Labor § 44--Collective Bargaining--Actions
in State Courts.
Attorneys employed in the public sector, who exercise their statutory right to sue to enforce rights
given them by the Meyers-Milias-Brown Act (Gov. Code, § 3500 et seq.) (right to form local
public employee organizations), do not in such capacity violate their common law duty of loyalty
or other ethical obligations to their employer-client. However, attorneys in such circumstances are
held to the highest ethical obligations to continue to represent the client in the matters they have
undertaken, and a violation of their duty to represent the client competently or faithfully, or of any
of the State Bar Rules Prof. Conduct, will subject those attorneys to appropriate discipline, both by
the employer and by the State Bar. In any event, the Legislature, in extending the act's *530  means
of conflict resolution to public employee attorneys in arguably managerial roles, did not put such a
strain on the attorney-client relationship as to compel the conclusion that the authorization of such
lawsuits violates the constitutional separation of powers between the Legislature and the Judiciary.


(11)
Attorneys at Law § 12--Attorney-client Relationship--Dealings With Clients--Attorney's Common
Law Duty of Loyalty to Client--Applicability to Attorney in Public Sector.
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It is an attorney's duty of loyalty to protect his or her client in every way, and it is a violation of that
duty for the attorney to assume a position adverse or antagonistic to his or her client without the
client's free and intelligent consent. By virtue of this rule, an attorney is precluded from assuming
any relationship that would prevent him or her from devoting his or her entire energies to the
client's interests. Moreover, the duty of loyalty for an attorney in the public sector does not differ
appreciably from that of the attorney's counterpart in private practice.


(12)
Attorneys at Law § 12--Attorney-client Relationship--Dealings With Clients--Attorney's Common
Law Duty of Loyalty to Client--As Affecting Collective Bargaining Rights of Attorneys Employed
in Public Sector:Labor § 37--Collective Bargaining.
Government attorneys who organize themselves into associations pursuant to statute and who
proceed to bargain collectively with their employer-clients are not per se in violation of any duty
of loyalty or any other ethical obligation. An attorney in pursuit of an employee association's
goals oversteps ethical boundaries when he or she violates actual disciplinary rules pertaining to
the attorney's duty to represent the client faithfully, competently, and confidentially, which duty
is found principally in State Bar Rules Prof. Conduct, rule 3-110. Thus, in determining whether
an action taken by an attorney or employee association violates the attorney's ethical obligations,
the question is not whether the action creates antagonism between the attorney-employee and the
client-employer, since such antagonism in the labor relations context is commonplace, but whether
the attorney has permitted that antagonism to overstep the boundaries of the employer-employee
bargaining relationship and has actually compromised client representation.


(13a, 13b)
Attorneys at Law § 16--Attorney-client Relationship-- Termination--Power of Client to Discharge
Attorney at Will--Exception for Exercise of Collective Bargaining Rights by Attorneys *531
Employed in Public Sector:Labor § 37--Collective Bargaining.
The Meyers-Milias-Brown Act (Gov. Code, § 3500 et seq.) (right to form local public employee
organizations) in creates an exception to the general rule found in Code Civ. Proc., § 284, and in
case law, that a client may discharge an attorney at will. That exception is a prohibition against
terminating an attorney solely or chiefly because he or she has engaged in protected activity
under the act. Moreover, attorneys who believe they have been discriminated against for protected
activity may bring an antidiscrimination action in the manner available to other employees.


(14)
Attorneys at Law § 16--Attorney-client Relationship--Termination-- Power of Client to Discharge
Attorney at Will.
Code Civ. Proc., § 284, confers on clients, beyond the context of litigation, the absolute power to
discharge an attorney, with or without cause. The statute embodies the recognition that the interest
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of the client in the successful prosecution or defense of the action is superior to that of the attorney,
and the client has the right to employ such attorney as will in his or her opinion best subserve
his or her interest.


(15)
Labor § 17--Labor Unions--Membership--Right to Join--Public Employees--Discharge or
Discrimination for Exercise of Right.
The Meyers-Milias-Brown Act (Gov. Code, § 3500 et seq.) ensures a public employee the right
to engage in a wide range of union-related activities without fear of sanction (Gov. Code, §
3506). Public employers may not discriminate against their employees on the basis of membership
or participation in union activities, and this freedom from sanction includes the right not to be
discharged for lawful union activity.


(16)
Attorneys at Law § 16--Attorney-client Relationship--Termination-- Power of Client to Discharge
Attorney at Will--Exception for Exercise of Collective Bargaining Rights by Attorneys Employed
in Public Sector--Right of Employer to Reorganize Its Office:Labor § 37--Collective Bargaining.
In an action for declaratory and injunctive relief, to determine the right of an association
representing attorneys in a county counsel's office to bring a mandamus action against the county
under the Meyers-Milias-Brown Act (Gov. Code, § 3500 et seq.) for breach of its duty to bargain
in good faith (Gov. Code, § 3505), the trial court correctly decided that, although an attorney
could not be discharged or disciplined for participating in the filing of the petition for a writ
of mandate, the attorneys *532  involved had no right to be reinstated to their full employment
responsibilities, from which they had been excluded once they announced their intention to sue.
Although the county could not punish the attorneys for filing suit, there was no reason why the
county should not have been accorded great flexibility in reorganizing the county counsel's office
to respond to the lawsuit. By allowing the county this flexibility, the trial court properly balanced
the county's need for obtaining representation in which it had full confidence with the attorneys'
statutory employment rights.


COUNSEL
Remcho, Johansen & Purcell, Robin B. Johansen, Joseph Remcho, Karen A. Getman and Philip
C. Monrad for Defendant, Cross-complainant and Appellant and Defendant and Appellant.
Daniel S. Hapke, Jr., Frederick J. Krebs, O'Melveny & Myers and George A. Riley as Amici Curiae
on behalf of Defendant, Cross-complainant and Appellant and for Defendant and Appellant.
Pillsbury, Madison & Sutro, Kevin M. Fong, Edward P. Davis and J. Donald Best for Plaintiff,
Cross-defendant and Respondent.
Daniel F. Moss, Ann Brick, Edward M. Chen, Matthew A. Coles, Margaret C. Crosby and Alan
L. Schlosser as Amici Curiae on behalf of Plaintiff, Cross-defendant and Respondent.
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MOSK, J.


We are asked to decide whether the right of local government employees to sue a public agency
for violations of the Meyers-Milias-Brown Act (MMBA, Gov. Code, § 3500 et seq.) extends to
attorneys who are employed in the office of the Santa Clara County Counsel (County Counsel),
or whether the duty of loyalty imposed upon these attorneys towards their client, the County of
Santa Clara (County), precludes such a suit. We conclude that the MMBA authorizes the suit, and
that the suit is not prohibited for any constitutional reason. Further, we conclude that the County is
statutorily forbidden from discharging attorneys for exercising their right to sue under the MMBA,
although the County is still free to rearrange assignments within the County Counsel's office in
order to ensure that it receives legal representation in which it has full confidence. Because *533
we find in favor of the Santa Clara County Attorneys Association on statutory grounds, we do not
consider the argument that their right to sue is constitutionally protected.


I. Factual Background
Petitioner Santa Clara County Counsel Attorneys Association (Association) consists of
approximately 20 out of 40 attorneys (Attorneys) in the County Counsel's office. The County
Counsel's office, by statute (Gov. Code, § 26526) and by practice, acts as the primary legal adviser
to the County Board of Supervisors. In addition to serving as counsel to the board, deputies in the
County Counsel's office advise and represent various administrative departments of the county in
matters ranging from land use law to social service benefits. The County Counsel's office is also
charged with representing special districts within the county (id., § 27645), representing the state
at guardianship proceedings (id., § 27646), and representing superior and municipal court judges
(id., § 27647).


In order to understand the relevant circumstances of this case, it is helpful to recount briefly the
history of the Association.


In 1973, the Santa Clara County Criminal Attorneys Association, which included deputy district
attorneys and deputy public defenders, filed a petition to form an attorney bargaining unit, pursuant
to provisions of the MMBA. The County Board of Supervisors (the Board) placed the deputy
County Counsel attorneys in the same bargaining unit as these attorneys. At the same time, the
County removed the attorneys' status as classified employees who, under the MMBA, have certain
restrictions placed on their associational rights. (See Gov. Code, § 3507.5.) However, the following
year, the deputy County Counsel attorneys petitioned to be placed in a separate bargaining unit.
The stated reason for the petition was that the attorneys, unlike the deputy district attorneys and
public defenders, were in a “confidential attorney-client relationship with the Board of Supervisors
and county management,” and therefore “should not be included with attorneys and others not in
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such a relationship.” The petition was granted, and the Association became a recognized employee
association under the MMBA.


There is evidence in the record that in the late 1970's the Association attempted to change the status
of its members, in effect proposing to disband them as a bargaining unit in exchange for a salary
increase 5 percent greater than those of the deputy district attorneys and deputy public defenders.
These latter attorneys objected and the proposal was never adopted.


In 1984, the Association joined the deputy public defenders and deputy district attorneys' unit in
a lawsuit against the County. At issue was whether *534  the County was setting the attorneys'
salaries in accordance with the comparable wage provisions of County Charter section 709, and
whether the County was violating the MMBA, specifically Government Code section 3505's
requirement that a public employer “meet and confer in good faith regarding wages, hours, and
other terms and conditions of employment ....” The suit was subsequently settled.


This brings us to the events leading to the present lawsuit. In 1989, the most recent memorandum of
understanding between the County and the Association expired. The Association refused to accept
a wage package already approved by the deputy public defenders. Instead, the Association sought
to meet and confer independently with the County and the Board to present its own comparative
survey data, to support its position that its members deserved higher salaries than those offered by
the County. On August 17, 1989, the Association requested that the Board schedule a hearing to
set salaries pursuant to County Charter section 709. The Board did not comply with that request.
On September 1, 1989, the Association proposed that the rate of pay for its members be set by
binding arbitration. The County again did not respond. In November 1989, the County notified
the Association that it intended to give the Attorneys the first phase of the increase negotiated
with other attorneys. The County offered to meet and confer with them on the implementation
of this increase. On December 8, 1989, the Association proposed nonbinding fact-finding by a
neutral third party or any other reasonable procedure that would assist the parties in resolving the
comparable wage issue. Once again the County did not respond.


In December 1989, the Board enacted its 4 percent wage increase for the Attorneys. The
Association at that point notified the County of its intent to file a petition for writ of mandate
to enforce its rights under the MMBA and the County Charter. On December 21, 1989, Steven
Woodside, the County Counsel, distributed a memorandum to all deputies in the office, setting
forth his position with regard to the impending writ action. After a review of various California
Rules of Professional Conduct as well as the American Bar Association model rules, Woodside
concluded that “litigation against the County on these issues may not be maintained by lawyers
employed by the County unless the lawyers cease employment in the County Counsel's Office or
the County consents.” Moreover, Woodside took certain steps to segregate Association members
from confidential meetings and contacts with the Board.
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On December 29, 1989, the Association requested that the County waive the conflict of interest or
submit the controversy to a court without the filing *535  of a formal action, pursuant to Code of
Civil Procedure section 1138. After the County's rejection of this proposal, the Association filed
this formal action for declaratory and injunctive relief. The Association alleged that the County
had failed to meet and confer on wages, as it is obliged to do under the MMBA, and failed to
adjust salaries in accordance with County Charter section 709. Subsequently, the County filed a
cross-complaint seeking to enjoin the Association from filing a petition for writ of mandate or, in
the alternative, seeking a declaration that prior to filing the petition, the Association be required
to make a showing (1) that there is a likelihood of prevailing on the merits, and (2) that harm to
the County would be minimal.


The Association asked the court to grant the following relief: (1) to declare that the members of the
Association do not have to resign prior to filing a petition for writ of mandate against the County
over the wage issue; (2) to declare that such a writ of mandate action does not create a conflict
of interest or violate any ethical code which would subject the Attorneys to discipline; (3) for an
injunction prohibiting the County from preventing the Attorneys from performing their customary
duties, from disciplining or terminating the Attorneys, or from referring the Attorneys to the State
Bar for discipline; and (4) to reinstate the Attorneys to their full employment responsibilities,
including confidential meetings with the Board and other County policymaking officials. It is
worthy of emphasis that the underlying merits of the petition for writ of mandate sought by the
Association were not before the trial court, and are not before this court. The only issues argued
in the court below were whether the Association's contemplated petition was lawful, and whether
it could proceed without discipline from either the County or the State Bar. Those are the only
questions we decide here.


The trial court found for the Association on most points. It enjoined the County from terminating
the Attorneys for filing a writ of mandate action to resolve the salary dispute. It further declared
that the members of the Association did not have to resign in order to file the suit, and that the
filing of a petition for writ of mandate did not create any conflict of interest in violation of the
Attorneys' ethical code. It declined to enjoin the County, however, from reassigning attorneys so
as to exclude them from confidential meetings.


The County appealed. The trial court stayed its judgment pending appeal, but left in effect a
preliminary injunction preventing the County from terminating any of the Attorneys for filing the
suit. The Court of Appeal reversed, finding in essence that the Association's suit did indeed present
a grave breach of the Attorneys' duty of loyalty to their clients. The Court of *536  Appeal found,
moreover, that the MMBA did not authorize the Attorneys to file the petition. We granted the
Association's petition for review to resolve this important question of first impression.
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II. Discussion
In support of the Court of Appeal's holding, the County advances two lines of argument against
the Association's right to sue. The first of these is a statutory/common law argument based on a
construction of the MMBA. The second is a constitutional argument based on the separation of
powers between the legislative and judicial branches of government. The constitutional argument
claims in substance that the MMBA as applied to these attorneys permits them to violate their
settled ethical obligations, and that therefore the statute is in that respect unconstitutional. Each of
these arguments will be considered in turn.


A. Statutory Arguments
The Association contends that the Court of Appeal erred when it held that the Attorneys had no
right to sue under the MMBA. The County, on the other hand, argues that the MMBA contains
no explicit right to sue. It contends that the remedies available to grievants under the MMBA are
essentially common law actions created by the courts. The County further maintains that there are
compelling public policy reasons for not extending the common law right to sue to attorneys who,
as here, are involved in an attorney-client relationship with their employers. The primary public
policy reason against allowing such suits is that they would cause an attorney to violate his or her
duty of loyalty to the client.


We disagree with the fundamental premise of the County's argument. We construe the MMBA to
provide a right to petition for writ of mandate to those employees who fall within its protections,
including the Attorneys in the present case. Therefore this court has no discretion to deny that
remedy on public policy grounds, however strong those grounds may be.


1. Scope of Coverage Under the MMBA
The MMBA was adopted in 1968, after several more modest attempts to regulate labor relations
for local government employees. Its stated purpose is to provide “a reasonable method of resolving
disputes regarding wages, hours, and other terms and conditions of employment ....” (Gov. Code,
§ 3500.) (1) Its principal means for doing so is by imposing on public agencies the obligation
to “meet and confer in good faith regarding wages, *537  hours, and other terms and conditions
of employment with representatives of recognized employee organizations....” (Id., § 3505.) The
duty to meet and confer in good faith has been construed as a duty to bargain with the objective of
reaching binding agreements between agencies and employee organizations over the relevant terms
and conditions of employment. (Glendale City Employees' Assn., Inc. v. City of Glendale (1975)
15 Cal.3d 328, 336 [124 Cal.Rptr. 513, 540 P.2d 609].) The duty to bargain requires the public
agency to refrain from making unilateral changes in employees' wages and working conditions
until the employer and employee association have bargained to impasse; this duty continues in
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effect after the expiration of any employer-employee agreement. (San Joaquin County Employees
Assn. v. City of Stockton (1984) 161 Cal.App.3d 813, 818-819 [207 Cal.Rptr. 876].)


The MMBA explicitly includes attorneys within the scope of its protections. Government Code
section 3507.3 states that “Professional employees shall not be denied the right to be represented
separately from nonprofessional employees by a professional employee organization .... [¶]
'Professional employees' for the purposes of this section, means employees engaged in work
requiring specialized knowledge and skills attained through completion of a recognized course
of instruction, including, but not limited to, attorneys, physicians, registered nurses, engineers,
architects, teachers, and the various types of physical, chemical, and biological scientists.” (Italics
added.)


(2) Moreover the MMBA, unlike federal labor law, includes supervisory, management and
confidential employees within its scope. “Contrary to federal practice, by virtue of the
broad definition of 'public employee' in section 3501, subdivision (d), which excludes only
elected officials and those appointed by the Governor, MMBA extends organizational and
representation rights to supervisory and managerial employees without regard to their position in
the administrative hierarchy.” (Organization of Deputy Sheriffs v. County of San Mateo (1975)
48 Cal.App.3d 331, 338 [122 Cal.Rptr. 210].) Government Code section 3507.5 permits a public
agency to adopt rules for the designation of management and confidential employees, and for
“restricting such employees from representing any employee organization, which represents other
employees of the public agency,” but does not prohibit such employees from forming, joining or
participating in an employee organization.


Thus, under federal labor law, the Attorneys in this case may well have been excluded from
union representation because they would be classified as *538  management employees who “ '
”formulate and effectuate management policies by expressing and making operative the decisions
of their employer. “ ' ” (NLRB v. Yeshiva University (1980) 444 U.S. 672, 682 [63 L.Ed.2d 115,
125, 100 S.Ct. 856].) The purpose for the managerial exclusion, as the Supreme Court explained,
was to prevent a situation whereby employees would be tempted to “divide their loyalty between
employer and union.” (Id. at p. 688 [63 L.Ed.2d at p. 129].) The attorneys, or some of them, might
have also been excluded under federal law as confidential employees who “ 'assist and act in a
confidential capacity to persons who exercise ”managerial“ functions in the field of labor relations.'
” (NLRB v. Hendricks Cty. Rural Electric Corp. (1981) 454 U.S. 170, 180-181 [70 L.Ed.2d 323,
332, 102 S.Ct. 216].)


But under the MMBA neither exclusion is applicable. By choosing to explicitly include
supervisorial, managerial, and confidential employees within the realm of the MMBA's
protections, the Legislature implicitly decided that the benefits for public sector labor relations
achieved by including managerial employees outweighed the potential divided loyalty dilemmas
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raised. 1  We therefore note at the outset that any argument which contends that MMBA protections
should not apply to certain managerial employees because of problems with divided loyalty must
be viewed with skepticism, for that argument follows precisely the legislative road the MMBA
declined to take.


1 We note that the inclusion of managerial employees within the MMBA has been maintained
in spite of opposition from public employers and in spite of legislative committee
recommendations. (See Sen. Select Com. on Local Public Safety Employment Practices
Rep., To Meet and Confer: A Study of Public Employee Labor Relations (1972) p. 31.)


2. The Right to Sue Under the MMBA
(3a) The County's statutory argument is premised on what it considers the lack of an express right
to sue under the MMBA. Its argument begins with our statement in International Brotherhood
of Electrical Workers v. City of Gridley (1983) 34 Cal.3d 191, 197 [193 Cal.Rptr. 518, 666 P.2d
960] (hereafter City of Gridley), that the MMBA “furnishes only a 'sketchy and frequently vague
framework of employer-employee relations for California's local government agencies.' [Citation.]
A product of political compromise, the provisions of the act are confusing, and, at times,
contradictory.” From there, the County points to the lack of any stated right to sue under the
MMBA, and concludes that “the Legislature deliberately left important provisions of the Act to
court interpretation, including any provisions for enforcement.” *539


Such an argument fundamentally misconstrues the statutory protections afforded by the MMBA.
As we stated in City of Gridley, supra, 34 Cal.3d at page 198: “Notwithstanding its otherwise
'sketchy' provisions, the act contains strong protection for the rights of public employees to
join and participate in the activities of employee organizations, and for the rights of those
organizations to represent employees' interests with public agencies.” Thus, in spite of the fact
that the language of the MMBA, read literally, can be construed to provide no more than “a rather
general legislative blessing for collective bargaining at the local governmental level without clear
delineation of policy or means for its implementation” (Grodin, Public Employee Bargaining in
California: The Meyers-Milias-Brown Act in the Courts (1972) 23 Hastings L.J. 719, 761), we have
consistently held that the Legislature intended in the MMBA to impose substantive duties, and
confer substantive, enforceable rights, on public employers and employees. (See City of Gridley,
supra, 34 Cal.3d at p. 202 [local government agencies may not adopt labor relations regulations in
conflict with provision of the MMBA]; Glendale City Employees Assn., Inc. v. City of Glendale,
supra, 15 Cal.3d 328, 337-338 [memorandum of understanding between public employer and
employees negotiated under the MMBA is enforceable and binds the discretion of city council].)


That being the case, the County's assertion that the MMBA contains no express right to sue is
irrelevant. The Legislature, in order to create a right to sue under the MMBA, need not have
included language concerning the right to sue within the act itself. It was enough for the Legislature
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to endow the public employers and employees with substantive rights and duties which limited
public employers' discretion, and then to allow employees to enforce their rights by means of
traditional mandamus, under Code of Civil Procedure section 1085.


Code of Civil Procedure section 1085 declares that a writ may be issued “by any court ... to any
inferior tribunal, corporation, board or person, to compel the performance of an act which the law
specially enjoins, as a duty resulting from an office, trust, or station ....” (4a) The availability of
writ relief to compel a public agency to perform an act prescribed by law has long been recognized.
(See, e.g., Berkeley Sch. Dist. v. City of Berkeley (1956) 141 Cal.App.2d 841, 849 [297 P.2d 710]
[mandamus appropriate against city auditor to compel release of fund to schools pursuant to city
charter provision].)


(5) What is required to obtain writ relief is a showing by a petitioner of “(1) A clear, present and
usually ministerial duty on the part of the respondent ...; and (2) a clear, present and beneficial
right in the petitioner to *540  the performance of that duty ....” (Baldwin-Lima-Hamilton Corp.
v. Superior Court (1962) 208 Cal.App.2d 803, 813-814 [25 Cal.Rptr. 798], citations omitted.)
( 4b) Mandamus is available to compel a public agency's performance or correct an agency's
abuse of discretion whether the action being compelled or corrected can itself be characterized as
“ministerial” or “legislative” Thus, we held that an ordinance passed by a city council imposing
a certain salary adjustment, usually a legislative act, was an abuse of the city council's discretion
because it violated a previously enacted agreement with an employee association, and was
therefore subject to challenge via writ of mandate. (Glendale City Employees' Assn., Inc. v. City
of Glendale, supra, 15 Cal.3d 328, 343-345.)


(3b) The MMBA, at Government Code section 3505, created a clear and present duty on the part of
the County to meet and confer with the Association in good faith on the fixing of the Association
members' salary and other conditions of employment, and created in Association members the
corresponding beneficial right to meet and confer. (See, e.g., Holliday v. City of Modesto (1991)
229 Cal.App.3d 528, 540 [280 Cal.Rptr. 206]; Social Services Union v. Board of Supervisors
(1990) 222 Cal.App.3d 279, 285 [271 Cal.Rptr. 494]; American Federation of State etc. Employees
v. City of Santa Clara (1984) 160 Cal.App.3d 1006, 1009-1010 [207 Cal.Rptr. 57].) If, as the
Association alleges, there has been a violation of that duty, then a writ of mandate will be available
to remedy the violation.


(4c) The County cites no authority for the proposition that, once the Legislature has created a duty
in a public agency, a court may limit, on public policy grounds, the availability of a writ of mandate
to enforce that duty. It appears elementary that courts may not frustrate the creation of a statutory
duty by refusing to enforce it through the normal judicial means. What public policy reasons there
are against enforcement of a statutory duty are reasons against the creation of the duty ab initio,
and should be addressed to the Legislature.
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On the contrary, when the Legislature creates a public duty but wishes to limit the use of a writ of
mandate to enforce it, it has done so affirmatively. Thus, in other public employment legislation,
where the Legislature has created the Public Employment Relations Board as the principal means
of enforcing the statutory duties and rights of employers and employees, it has under certain limited
instances circumscribed writ relief. In these various labor relations statutes, the availability of a
writ of mandate to review a Public Employment Relations Board determination of a bargaining
unit's composition is limited to two circumstances: (1) instances in which the *541  board, upon
petition, agrees that the case is one of special importance, or (2) cases in which a party raises the
issue of the bargaining unit's composition as a defense to an unfair labor practice charge. (See
Gov. Code, §§ 3520, subd. (a), 3542, subd. (a), 3564, subd. (a).) Thus, the Legislature knew how
to circumscribe the availability of writ review, and did so for labor relations statutes that rely
primarily on administrative, nonjudicial enforcement. No such administrative enforcement exists
in the MMBA, and no such limitation of writ review can be found in the statute.


(3c) The case law in this state is indeed unanimous that a writ of mandate lies for an employee
association to challenge a public employer's breach of its duty under the MMBA. (See Vernon
Fire Fighters v. City of Vernon (1980) 107 Cal.App.3d 802, 810 [165 Cal.Rptr. 908]; see also
San Francisco Fire Fighters Local 798 v. Board of Supervisors (1992) 3 Cal.App.4th 1482 [5
Cal.Rptr.2d 176]; Social Services Union v. Board of Supervisors, supra, 222 Cal.App.3d 279;
American Federation of State etc. Employees v. City of Santa Clara, supra, 160 Cal.App.3d 1006;
Public Employees of Riverside County, Inc. v. County of Riverside (1977) 75 Cal.App.3d 882 [142
Cal.Rptr. 521].) The County cites no contrary authority. 2


2 A petition under Code of Civil Procedure section 1085 may not be the sole judicial means
available to redress MMBA violations. When an employee association seeks to challenge a
city charter amendment which unilaterally alters wages or working conditions in violation
of the MMBA, it has been held the exclusive remedy to challenge the Charter Amendment
would be to file an action in quo warranto. (International Assn. of Fire Fighters v. City of
Oakland (1985) 174 Cal.App.3d 687 [220 Cal.Rptr. 256].) Without deciding whether the
result of that case is correct, we note that no case suggests that violation of a right based in
the MMBA is without some judicial remedy.


Nor do we find persuasive the County's attempt to analogize limitations on the right to sue with
limitations on the right of public employees to strike. In support of the proposition that “the extent
of a public employee's enforcement rights under the MMBA depends very much on the type of
work he or she performs,” the County cites City of Santa Ana v. Santa Ana Police Benevolent
Assn. (1989) 207 Cal.App.3d 1568 [255 Cal.Rptr. 688], in which it was held that police were
prohibited from engaging in a strike or slowdown. Therefore, the County reasons, just as there are
circumstances in which one traditional method of enforcing employee rights—the right to strike
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—may be limited, so the right to sue may be limited in some circumstances when the suit would
gravely interfere with the functioning of county government.


Under closer scrutiny, however, the analogy falls apart. In County Sanitation Dist. No. 2 v. Los
Angeles County Employees Assn. (1985) 38 Cal.3d 564 *542  [214 Cal.Rptr. 424, 699 P.2d 835],
we abrogated the common law doctrine that prohibited public employee strikes. In doing so, we
acknowledged that the MMBA was silent on the question of public employee strikes, leaving
the matter “shrouded in ambiguity.” (Id. at p. 573.) We found the traditional common law rule
without basis in modern labor law, particularly in light of the MMBA and other public employment
relations statutes, and in effect created a new common law rule: “[S]trikes by public employees
are not unlawful at common law unless or until it is clearly demonstrated that such a strike creates
a substantial and imminent threat to the health or safety of the public.” (Id. at p. 586.) In the
case of City of Santa Ana v. Santa Ana Police Benevolent Assn., supra, 207 Cal.App.3d at pages
1572-1573, the court merely applied this new common law rule and found that a police strike or
sickout did pose a danger to public health and safety.


The availability of the writ of mandate remedy in this case, on the other hand, is statutory, and
is unambiguous. Unlike the right of public employees to strike, their right of access to courts has
not been seriously questioned. As a statutory right, it is for the Legislature to delineate. There is
therefore no room for a common law limitation on the right to writ relief.


We conclude that the MMBA inherently provides the Association with a right to bring a mandamus
action against the County for breach of its duty to bargain in good faith, and that there are no
statutory or common law grounds for limiting that right.


B. Constitutional Separation of Powers Arguments
The conclusion that the MMBA gives the Association the statutory right to sue does not end our
inquiry. The County argues, and the Court of Appeal implicitly held, that even if the MMBA does
grant the Association the right to sue, that right is nonetheless superseded by the attorney's duty
of loyalty, as delineated in several Rules of Professional Conduct, and in general common law
principles. The County asserts that to the extent a statute authorizes a violation of the Rules of
Professional Conduct, or other professional obligation, it violates the constitutional separation of
powers inherent in article VI of the California Constitution, which implicitly vests the power to
govern the legal profession in the judiciary. The Association, on the other hand, claims that the
Court of Appeal erred in holding the suit barred by the Attorney's duty of loyalty.


In order to assess the merit of the parties' constitutional arguments, a brief review of the separation
of powers doctrine under article VI of the California Constitution is needed. (6a) In California,
“the power to regulate the *543  practice of law ... has long been recognized to be among the
inherent powers of the article VI courts.” (Hustedt v. Workers' Comp. Appeals Bd. (1981) 30
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Cal.3d 329, 336 [178 Cal.Rptr. 801, 636 P.2d 1139].) Such power of regulation has meant that the
courts are vested with the exclusive power to control the “admission, discipline and disbarment
of persons entitled to practice before them ....” (Brotsky v. State Bar (1962) 57 Cal.2d 287, 300
[19 Cal.Rptr. 153, 368 P.2d 697, 94 A.L.R.2d 1310].) Thus, in Hustedt, we held that former Labor
Code section 4407, which invested in (non-article VI) workers' compensation judges the right to
suspend attorneys from practicing before them, was unconstitutional because it trespassed on the
powers of the judiciary inherent in article VI to regulate attorney discipline.


Other cases in which we used California Constitution, article VI separation of powers doctrine
to declare a statute or a portion of it unconstitutional are few and far between. In Merco Constr.
Engineers, Inc. v. Municipal Court (1978) 21 Cal.3d 724 [147 Cal.Rptr. 631, 581 P.2d 636], we held
that former Code of Civil Procedure section 90, giving non-attorney representatives of corporations
the right to appear in municipal court, unconstitutionally infringed on the judiciary's exclusive
right to grant admission to the practice of law. In In re Lavine (1935) 2 Cal.2d 324, 329 [41 P.2d
161], this court held unconstitutional a statute that automatically reinstated to the bar attorneys
who were convicted felons, once they received a full gubernatorial pardon. The statute encroached
upon “the inherent power of this court to admit attorneys to the practice of the law and [was]
tantamount to the vacating of a judicial order by legislative mandate.” (Ibid.) These cases, as with
Hustedt v. Workers' Comp. Appeals Bd., supra, 30 Cal.3d 329, entail statutes that impinge on the
court's traditional power to control admission, discipline and disbarment of attorneys.


On the other hand, “this court has respected the exercise by the Legislature under the police
power, of 'a reasonable degree of regulation and control over the profession and practice of law ...'
in this state.” (Hustedt v. Workers' Comp. Appeals Bd., supra, 30 Cal.3d at p. 337.) (7) “The
standard for assessing whether the Legislature has overstepped its authority and thereby violated
the separation of powers principle has been summarized as follows. 'The legislature may put
reasonable restrictions upon constitutional functions of the courts provided they do not defeat or
materially impair the exercise of those functions.' ” (Id. at p. 338, citing Brydonjack v. State Bar
(1929) 208 Cal. 439, 444 [281 P. 1018, 66 A.L.R. 1507].)


(6b) In the field of attorney-client conduct, we recognize that the judiciary and the Legislature are
in some sense partners in regulation. Side by *544  side with the Rules of Professional Conduct
approved by this court are numerous statutes which regulate the profession and protect consumers
of legal services. The State Bar Act (Bus. & Prof. Code, § 6000 et seq.) regulates various aspects
of the attorney-client relationship, including contingency fee contracts (id., § 6146), unlawful
solicitation (id., § 6150 et seq.), willful delay of client's suit with a view to the attorney's own gain
(id., § 6128), and purchase of a legal claim (id., § 6129).


We also note that the Legislature, in enacting the MMBA, was acting well within its police
powers to regulate employer-employee relations. (See generally, Pacific Legal Foundation v.
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Brown (1981) 29 Cal.3d 168, 186 et seq. [172 Cal.Rptr. 487, 624 P.2d 1215].) The Legislature
has established statutory regimes for vast numbers of employees not covered by federal labor
legislation, including agricultural workers, public education employees, and state workers, as well
as local government employees.


We have never held a statute of general application, which does not affect the traditional areas of
attorney admission, disbarment and discipline, unconstitutional. Nonetheless, we recognize that
in the field of attorney-client conduct, as in these other areas, this court has the inherent power to
provide a higher standard of attorney-client conduct than the minimum standards prescribed by
the Legislature. (See Emslie v. State Bar (1974) 11 Cal.3d 210, 225 [113 Cal.Rptr. 175, 520 P.2d
991]; In re Lavine, supra, 2 Cal.2d at p. 328.) We also recognize that any statute which would
permit an attorney to act in such a way as to seriously violate the integrity of the attorney-client
relationship, so as to “materially impair” the functioning of the courts (Hustedt v. Workers' Comp.
Appeals Bd., supra, 30 Cal.3d at p. 339), would be constitutionally suspect.


But a ruling that a statute affecting attorney-client relations is unconstitutional on separation of
powers grounds will not be lightly made. Those raising such a claim must at least show that a direct
and fundamental conflict exists between the operation of the statute in question, as it applies to
attorneys, and attorneys' settled ethical obligations, as embodied in this state's Rules of Professional
Conduct or some well-established common law rule. As will appear below, the County fails to
make that showing in the present case.


1. Violation of the Rules of Professional Conduct
(8a),( 9a) In determining whether a statute regulating attorney conduct violates the separation of
powers, we begin with whether the statute in question would permit or require an attorney to
contravene one of the Rules *545  of Professional Conduct. The County claims that a petition
for a writ of mandate brought by the Association would cause the Attorneys to run afoul of rules
3-300 and 3-310 of the Rules of Professional Conduct (hereafter, all references to rules are to the
Rules of Professional Conduct of the State Bar). We do not agree. As the Court of Appeal in this
case conceded, neither rule is directly applicable.


(8b) Rule 3-300 does not allow an attorney to “knowingly acquire an ownership, possessory,
security, or other pecuniary interest adverse to a client,” without undergoing an extensive protocol
for gaining the client's consent. The County contends that a lawsuit against the client would be
tantamount to “acquiring” a “pecuniary interest” adverse to the client. The language of the rule
and the intent behind it do not support that interpretation.


Rule 3-300 was intended to regulate two types of activity: business transactions between attorneys
and clients and the acquisition by attorneys of pecuniary interests adverse to clients. (See State
Bar, Request that the Supreme Court of Cal. Approve Amendments to the Rules of Professional
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Conduct of the State Bar of Cal., & Memorandum Supporting Documents in Explanation (1987) at
p. 33.) Clearly, the present lawsuit is not a business transaction. Nor can we stretch the meaning of
the term “acquire ... a pecuniary interest” to encompass the filing of a petition for writ of mandate.


Although some petitions filed to enforce the MMBA could be labeled, in a certain sense,
“pecuniary,” in that their object is monetary gain, others have as their aim the attainment of
injunctive or declaratory relief related to conditions of employment without any immediate
economic payoff. (See, e.g., Independent Union of Pub. Service Employees v. County of
Sacramento (1983) 147 Cal.App.3d 482, 487 [195 Cal.Rptr. 206].) Indeed, the very use of the
word “acquire,” which cannot sensibly be applied to the filing of a lawsuit or a petition for writ of
mandate, demonstrates that such actions are not intended to be included within the scope of rule
3-300. As the few cases concerned with applying rule 3-300's “pecuniary interest” (as opposed to
“business transaction”) provision illustrate, the term “acquire a ... pecuniary interest” is intended
to signify the pursuit of some business or financial interest as conventionally understood, rather
than an attempt to redress some legal wrong through the courts. (See, e.g., Brockway v. State Bar
(1991) 53 Cal.3d 51, 63-65 [278 Cal.Rptr. 836, 806 P.2d 308] [attorney violated predecessor rule
by taking ownership interest in client's property in excess of attorney fees].) Thus, the filing of the
present petition is not addressed by rule 3-300. *546


(9b) Nor is rule 3-310 directly implicated. Rule 3-310 proscribes attorney conflicts of interest in
various contexts. The rule is concerned not merely with conflict in representation of current or
former clients, but also, in rule 3-310(B), with conflicts between an attorney's own financial and
personal interests and those of his or her client. The County contends that rule 3-310(B)(4), in
particular, is applicable to the present case. That rule precludes attorneys from representing a client,
without disclosure. 3  when “the member has or had a legal, business, financial, or professional
interest in the subject matter of the representation.” The County argues that the attorneys have a
professional interest adverse to the County by being a part of the Association's lawsuit. We do not
agree that this lawsuit falls within the scope of rule 3-310(B)(4).


3 The County is quite correct that the disclosure required by rule 3-310(B) implies the right
of the client to dismiss the attorney if it finds the disclosed conflict sufficiently problematic.
Thus, the Association's suggestion that its members have not violated rule 3-310(B)(4)
because they have openly sued the County, and have therefore “disclosed” their conflict, is
beside the point. If, in fact, the Attorneys' suit fell within the scope of the actions proscribed
by rule 3-310(B)(4), they would have the duty not only to disclose, but also to resign if
requested by the client, which the Attorneys failed to do in this case. Therefore, the fact that
the Attorneys' suit was known to the client does not of itself absolve the Attorneys from
violation of rule 3-310(B)(4).
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The language of rule 3-310(B)(4), adopted by this court in the 1991 amendments to the Rules
of Professional Conduct, applies only to conflicts that arise over “the subject matter of the
representation” that the attorney undertakes for the client, and not to conflicts the attorney and
client may have outside this subject matter. The primary purpose of this prophylactic rule is to
prevent situations in which an attorney might compromise his or her representation of the client
in order to advance the attorney's own financial or personal interests.


In this case, the lawsuit by the Association does not, in general, present a conflict with the client
on matters in which the Attorneys represent the County. Stated concretely, when deputy County
Counsel attorneys represent the County in a nuisance abatement action, or advise the County in a
landuse matter, they will face no temptation to compromise their representation of the County in
order to further their own interests. The outcome of most of the matters for which the Attorneys
have undertaken representation will not affect, nor be affected by, the outcome of the Association's
lawsuit. The lawsuit will not disable the Attorneys from objectively considering, recommending,
or carrying out an appropriate course of action in their representation of the County. An attorney/
employee may experience ill will towards the client/employer, and vice versa, as is sometimes the
case when employer/ *547  employee relations deteriorate. Rule 3-310(B)(4), however, addresses
not the existence of general antagonism between lawyer and client, but tangible conflicts between
the lawyer's and client's interests in the subject matter of the representation. 4  The record below
supports the trial court's implicit conclusion that no such conflict of interest is present within the
meaning of rule 3-310(B)(4). 5


4 Although there is no rule 3-310 conflict present here, if the attorney did, out of malice, or to
extract concessions from the County, deliberately mishandle a matter of representation, the
attorney would be subject to discipline under rule 3-110, as well as possible misdemeanor
charges under Business and Professions Code section 6128. See part II.B.3 of this opinion,
post.


5 The County quotes the discussion of rule 3-310(B)(4), which cites, as one example of
a proscribed professional interest in the subject matter of representation, “a member's
membership in a professional organization which is entering into lease negotiations with the
member's client.” (State Bar, Request That the Supreme Court of Cal. Approve Amendments
to the Rules of Professional Conduct of the State Bar of Cal., & Memorandum and
Supporting Documents in Explanation (1991) at p. 15.) We understand this example to mean
that the attorney would be obliged to disclose membership in a professional organization
negotiating a lease with the client, if the lease negotiations in some manner related to
the subject matter of his representation of the client. If the attorney represented the client
in an antitrust matter, and belonged to the San Francisco Bar Association which was
negotiating a lease with the client, he would be under no obligation to disclose this
membership because it would not constitute a “professional interest in the subject matter of
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representation.” (Rule 3-310(B)(4), italics added.) If, however, the attorney was connected
with the lease negotiations, membership in the professional organization would be sufficient
to require disclosure, even though the attorney may not stand to gain financially from the
outcome of the negotiations.


(8c),( 9c) Implied in the position of the County that rules 3-300 and 3-310 are violated by the
Attorneys is an a fortiori argument. The County appears to contend that, if the duty of loyalty that
an attorney owes a client requires the attorney to refrain from engaging in a business transaction
with a client without informed consent, or in representing clients with conflicting interests without
disclosure, then it must surely prohibit an attorney from suing a current client. This argument
ignores the distinct policy considerations inherent in the different types of conflict. It is one thing
to require an attorney, for the sake of client loyalty, to forgo a business opportunity or a potential
client. It is another thing to require an attorney, for loyalty's sake, to forgo his or her statutory
rights against a client to redress a legal injury. While such a sacrifice may indeed be required in
some circumstances, that requirement is not to be found in the specific proscriptions set forth in
rules 3-300 or 3-310. 6  Rather, it is to be located in a general, common law duty of *548  loyalty
beyond the scope of these two rules. It is this general duty that we next consider.


6 The Court of Appeal below relied for its holding in large part on rule 3-310(C). Case law
has interpreted this rule, and its predecessors, to prohibit attorneys, without consent, from
representing not only clients with conflicting interests in particular matters of representation,
but also to prohibit attorneys from accepting employment adverse to a client even though the
employment is unrelated to the representation of the current client. (See Truck Ins. Exchange
v. Fireman's Fund Ins. Co. (1992) 6 Cal.App.4th 1050, 1056-1057 [8 Cal.Rptr.2d 228] [firm
representing party A in wrongful termination action may not represent party B in unrelated
suit against party A]; Jeffry v. Pounds (1977) 67 Cal.App.3d 6 [136 Cal.Rptr. 373] [firm
violated predecessor rule to rule 3-310(C) by representing a client in a personal injury action,
and the client's wife in a divorce action].) The rationale for these rulings was the maintenance
of the attorney's “duty of undivided loyalty,” without which “ 'public confidence in the legal
profession and the judicial process' is undermined.” (Truck Ins. Exchange v. Fireman's Fund
Ins. Co., supra, 6 Cal.App.4th at p. 1057.)
Yet even this interpretation of rule 3-310(C) does not make the rule apply to the present
situation. A rule that an attorney must refrain from redressing a legal wrong done to him or
her by a client requires a different, and greater, kind of self-abnegation than that compelled
by rule 3-310(C)'s stricture that an attorney must refrain from representing a potential client
for the sake of current client loyalty. Again, although the former sacrifice may be required
by the general duty of loyalty to the client, it is not necessitated by rule 3-310(C).


2. The Common Law Duty of Loyalty and the Prohibition on the Right to Sue
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(10a) Although the question of an attorney's suit against a present client is not explicitly covered in
the Rules of Professional Conduct, or by any statute, arguably it may be prohibited by the general
duty of loyalty recognized at common law. It is clear that the duties to which an attorney in this state
are subject are not exhaustively delineated by the Rules of Professional Conduct, and that these
rules are not intended to supersede common law obligations. (See rule 1-100, and accompanying
discussion.)


(11) This court's statement of the attorney's duty of loyalty to the client over 60 years ago is still
generally valid: “It is ... an attorney's duty to protect his client in every possible way, and it is a
violation of that duty for him to assume a position adverse or antagonistic to his client without
the latter's free and intelligent consent .... By virtue of this rule an attorney is precluded from
assuming any relation which would prevent him from devoting his entire energies to his client's
interests.” (Anderson v. Eaton (1930) 211 Cal. 113, 116 [293 P. 788].) We have also decided that
the duty of loyalty for an attorney in the public sector does not differ appreciably from that of
the attorney's counterpart in private practice. (See People ex rel. Deukmejian v. Brown (1981) 29
Cal.3d 150, 157 [172 Cal.Rptr. 478, 624 P.2d 1206] [Attorney General's role as “ 'guardian of the
public interest' ” does not exempt him from conflict of interest rules applicable to other attorneys].)


(10b) No reported appellate cases in this state have considered the extent to which an attorney's
duty of loyalty to a client prohibits the attorney *549  from suing the client. It may well be that the
lack of case law is due to the obviousness of the prohibition. As one court has stated: “The almost
complete absence of authority governing the situation where, as in the present case, the lawyer is
still representing the client whom he sues clearly indicates to us that the common understanding
and the common conscience of the bar is in accord with our holding that such a suit constitutes
a reprehensible breach of loyalty and a violation of the preamble to the Canons of Professional
Ethics.” (Grievance Com. of Bar of Hartford County v. Rottner (1964) 152 Conn. 59 [203 A.2d
82, 85].)


The attorney's duty of loyalty to the client has led the Los Angeles County Bar Association to
conclude that an attorney in a fee dispute with a client must withdraw from representing a client
prior to filing suit against a client. (Los Angeles County Bar Ethics Opns., opn. No. 212 (1953).)
Indeed, courts in some jurisdictions have concluded that attorneys may not sue their ex-clients
in some circumstances, such as for retaliatory discharge, where the lawsuit would disrupt the
confidentiality of the attorney-client relationship. (See Balla v. Gambro, Inc. (1991) 145 Ill.2d 492
[164 Ill.Dec. 892, 584 N.E.2d 104, 16 A.L.R.5th 1000] [former in-house counsel may not sue for
retaliatory discharge]; but see Parker v. M & T Chemicals, Inc. (1989) 236 N.J.Super. 451 [566
A.2d 215] [retaliatory discharge suit permitted].)


But we do not decide here generally the extent to which the duty of loyalty precludes an attorney's
lawsuit against a current client. Rather, we seek to determine whether an attorney's lawsuit to
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enforce rights granted pursuant to a statutory scheme of public employer-employee bargaining
is fundamentally incompatible with the essentials of the duty of loyalty. In order to answer
this question, we must decide another, more fundamental, issue: to what extent is the collective
bargaining relationship between an attorney/employee and a client/employer itself compatible with
the attorney's duty of loyalty?


3. Duty of Loyalty and Collective Bargaining
(12) At the heart of the conflict between attorney rights and responsibilities posed by this case is
the conflict between the attorney-client relationship on the one hand, and the collective bargaining
relationship between employer and (organized) employees on the other. Until relatively recently,
the legal profession looked askance at attorneys joining unions or other employee associations.
In 1966, the American Bar Association Committee on Ethics and Professional Responsibility
(hereinafter the ABA Committee) opined that a United States government attorney could not,
consistent with *550  ethical responsibilities, join a union. (2 ABA Informal Ethics Opns., opn.
No. 917 (Jan. 25, 1966) p. 65.) As the committee explained, the attorney owes “undivided loyalty”
to the government agency for which he or she works, and by becoming a member of a labor union
the attorney assumes obligations “which may at times be incompatible with his obligation to his
client.” (Id. at p. 66.) 7


7 As stated in the Rules of Professional Conduct, ethics opinions of other jurisdictions may
be consulted to determine appropriate professional conduct. (Rule 1-100(A); see also Cal.
Compendium on Prof. Responsibility, pt. II, State Bar Formal Opn. No. 1983-71.)


One year later, however, the ABA Committee essentially reversed its position. In informal opinion
No. 986, the ABA Committee acknowledged that “Generally speaking, the idea of lawyers
belonging to or joining together in labor unions is basically contrary to the spirit of the Canons
of Ethics” because of the conflict with the duty owed the client. (2 ABA Informal Ethics Opns.,
opn. No. 986 (July 3, 1967) p. 144.) However, the ABA Committee recognized that the general
principle was no longer universally applicable.


“[I]t is realized that the number of lawyers who represent single employer clients, for example
governmental agencies and corporations, has increased substantially in recent years and will
undoubtedly continue to increase in the future. The relationship of a lawyer who is employed by a
corporation or by a governmental agency to his client in terms of compensation is different from
that of the lawyer who represents in his daily practice ... a number of different clients.... Such
lawyers have one client only, do not charge fees for their individual work and their compensation
generally is not related to particular individual assignments they perform, but is rather related to
the overall services which they perform. This differentiates them from those lawyers employed in
a general practice of law where they perform services for a number of different clients.
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“It is our opinion, therefore, that lawyers who are paid a salary and who are employed by a single
client employer may join an organization limited solely to other lawyer employees of the same
employer for the purpose of negotiating wages, hours, and working conditions with the employer
client so long as the lawyer continues to perform for his employer client professional services as
directed by his employer in accordance with the provisions of the Canons of Ethics. Such a lawyer
would not have the right to strike, to withhold services for any reasons, to divulge confidences or
engage in any other activities as a member of such a union which would violate any Canon” (2
ABA Informal Ethics Opns., opn. No. 986, supra, p. 45; accord, *551  Cal. Compendium on Prof.
Responsibility, L.A. County Bar Assn. Formal Opn. No. 337 (June 14, 1973) p. 35.)


In 1975, the ABA Committee again revisited the ethical questions related to an attorney's union
activities. In informal opinion No. 1325, the ABA Committee considered the propriety of strikes
by attorneys who are employed by a single employer in public or private practice. The ABA
Committee began by recalling its neutral position on the question of attorney membership in
employee associations consisting only of attorneys. That position had since been codified in the
American Bar Association's Model Code of Professional Responsibility, EC 5-13, which now
states in part that “Although it is not necessarily improper for a lawyer employed by a corporation
or similar entity to be a member of an organization of employees, he should be vigilant to safeguard
his fidelity as a lawyer to his employer, free from outside influences.”


As informal opinion No. 1325 explains, while joining an employee organization violates no
specific American Bar Association disciplinary rule, there is the potential of violating several rules,
such as “DR 6-101 (A)(3), proscribing neglect of a legal matter entrusted to a lawyer, DR 7-101 (A)
(2), forbidding a lawyer to intentionally fail to carry out a contract for employment with a client,
and DR 7-101 (A)(3), prohibiting a lawyer to intentionally prejudice or damage his client during
the course of the professional relationship.” (ABA Recent Ethics Opns., informal opn. No. 1325
(Mar. 31, 1975) p. 2.) The ABA Committee thereupon adopted what may be called a pragmatic
approach to the question of strikes and other collective bargaining matters. If the attorney's strike
leads to the neglect or intentional sabotage of the employer/client's affairs, then the attorney would
have violated his or her professional obligations as embodied in the disciplinary rules cited above,
and would be subject to discipline. However, “in some situations participation in a strike might
be no more disruptive of the performance of legal work than taking a two week's vacation might
be.” (Ibid.)


Although we do not necessarily endorse the ABA Committee's position on the permissibility of
strikes for government attorneys, we find its approach to the question of employee organization
among these attorneys to be essentially correct. First, we do not find that government attorneys who
organize themselves into associations pursuant to statute and who proceed to bargain collectively
with their employer/clients are per se in violation of any duty of loyalty or any other ethical
obligation. The growing phenomenon of the lawyer/employee requires a realistic accommodation
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between an attorney's professional obligations and the rights he or she may have as an employee.
*552


Moreover, we follow the ABA Committee's approach to determining when an attorney, in pursuit
of an employee association's goals, oversteps ethical boundaries. That occurs when the attorney
violates actual disciplinary rules, most particularly rules pertaining to the attorney's duty to
represent the client faithfully, competently, and confidentially. In California, those duties are found
principally in Rule 3-110, which prohibits a member from “intentionally, recklessly or repeatedly
fail[ing] to perform legal services with competence.” An attorney, in pursuing rights of self-
representation, may not use delaying tactics in handling existing litigation or other matters of
representation for the purpose of gaining advantage in a dispute over salary and fringe benefits.
(See Cal. Compendium on Prof. Responsibility, pt. II, State Bar Formal Opn. No. 1979-51.) Indeed,
an attorney who “[w]illfully delays [a] client's suit with a view to his [or her] own gain” is guilty
of a misdemeanor. (Bus. & Prof. Code, § 6128, subd. (b); see Silver v. State Bar (1974) 13 Cal.3d
134, 141 [117 Cal.Rptr. 821, 528 P.2d 1157].)


In other words, in determining whether an action taken by an attorney or employee association
violates the attorney's ethical obligations, we look not to whether the action creates antagonism
between the attorney/employee and the client/employer, since such antagonism in the labor
relations context is unfortunately commonplace; rather, we seek to ascertain whether an attorney
has permitted that antagonism to overstep the boundaries of the employer/employee bargaining
relationship and has actually compromised client representation.


(10c) The County concedes that the Association and its members do have rights under the MMBA,
but claims that these do not include authority to sue when their rights are violated. To fend off
the argument that these collective bargaining guaranties would be meaningless without a judicial
remedy, the County argues the Association has alternative effective means for enforcing the rights
of its members, most notably by virtue of the fact that the attorneys have “unparalleled access”
to county officials, “which they can use to [exert] pressure on the County to reach an agreement
regarding wages.”


Whether or not sound, that argument is beside the point. The ability of the Attorneys to influence
the Board by informal means is one that predates, and exists independently of, the formal rights
granted them under the MMBA. If the Attorneys are deprived of any formal means to enforce
their rights, then these “rights” are no more meaningful than they were prior to the passage of
the MMBA. Indeed, if the County's logic were followed, the Attorneys could be discharged for
simply joining an employee association under the *553  MMBA, and would have no ability to sue,
despite the County's clear violation of statute, and no recourse other than the informal lobbying
of the Board.
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Therefore, the denial of the Attorneys' right to sue for MMBA violations would represent not
a compromise between collective bargaining rights and professional obligations, as the County
contends, but a de facto judicial nullification of those rights. The only realistic accommodation
between the enforcement of statutory guaranties under the MMBA and the enforcement of the
Attorneys' professional obligations in this situation is to permit a petition for writ of mandate, as
would be permitted to other public employees, while at the same time holding the Attorneys to a
professional standard that ensures that their actual representation of their client/employer is not
compromised.


We therefore hold that attorneys employed in the public sector, who exercise their statutory
right to sue to enforce rights given them by the MMBA, do not in such capacity violate their
ethical obligations to their employer/client. 8  In so holding, we emphasize that attorneys in such
circumstances are held to the highest ethical obligations to continue to represent the client in the
matters they have undertaken, and that a violation of their duty to represent the client competently
or faithfully, or of any other rule of conduct, will subject those attorneys to the appropriate
discipline, both by the employer and by the State Bar. 9


8 We do not, by this holding, approve the general proposition that an attorney suit against a
present client is ethically permissible. When the attorney is an independent contractor, and
when no statute protects an attorney's employment rights, it may well be the case that the
attorney's general duty of loyalty dictates that the attorney not sue the present client and that
such a suit may subject the attorney to discipline—a question not before us here.


9 In arguing that the Attorneys were ethically obligated to refrain from suing the County, the
County cites a number of cases from other jurisdictions involving retaliatory terminations
of in-house counsel. In some of these cases, the attorneys were not permitted to sue their
former clients. (See Balla v. Gambro, Inc., supra, 584 N.E.2d 104; Willy v. Coastal Corp.
(S.D.Tex. 1986) 647 F.Supp. 116, revd. in part on other grounds (5th Cir. 1988) 855 F.2d
1160, affd. on other grounds __________ U.S. __________ [117 L.Ed.2d 280, 112 S.Ct.
1076]; Jones v. Flagship Intern. (5th Cir. 1986) 793 F.2d 714, cert. den. (1987) 479 U.S.
1065 [93 L.Ed.2d 1001, 107 S.Ct. 952].) Each of these cases is readily distinguishable from
the present case. Balla v. Gambro was decided, in large part, on the basis that prosecution
of the lawsuit would likely make use of information obtained in confidence, and would
therefore have a chilling effect on the confidential nature of the attorney-client relationship.
(Balla v. Gambro, Inc., supra, 584 N.E.2d at pp. 109-110). In Jones, a direct conflict existed
between the attorney's claim and the subject matter of her representation. (Jones v. Flagship
Intern., supra, 793 F.2d at p. 728 [attorney representing corporation on Equal Employment
Opportunity Commission (EEOC) matters herself brings EEOC claim].) Willy involved a
common law retaliatory discharge claim which the court, for public policy reasons, declined
to extend to in-house counsel. (Willy v. Coastal Corp., supra, 647 F.Supp. at p. 118.)
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In this case the record reveals that the contemplated writ of mandate action, concerned with
the duty to meet and confer, will not lead to the revelation or use of confidential information.
Nor is a Jones situation implicated in this case. The Attorneys represent the County in
numerous areas outside the labor relations field, and the County has the flexibility to reassign
counsel in the few matters where a more direct conflict exists between the attorney's subject
matter of representation and the present lawsuit. (See pt. II.C. of this opinion, post.) Finally,
the suit is brought under a statutory, not a common law theory, and this court may not limit
a statutory remedy on public policy grounds (see pt. II.A.2. of this opinion, ante).


In announcing this rule, we are not unmindful of the fact that attorneys suing their clients, in any
circumstance, put a strain on the attorney/client *554  relationship, and may tend to diminish
the client's confidence in their attorneys' loyalty. But we must also acknowledge, as is obvious
in the record of the present case, that the hostility between an attorney/employee and the client/
employer predated and to some extent gave rise to the lawsuit. The MMBA is intended not to
exacerbate conflict between employers and employees, but to provide the peaceful and ordered
means for resolving those conflicts by promoting “full communication between public employers
and their employees.” (Gov. Code, § 3500.) The Legislature may have decided that the benefits
to public employee/employer relations of including attorneys within the MMBA's protections
outweighed potential burdens on the attorney/client relationship. In any event, we cannot say that
the Legislature, in extending these means of conflict resolution to public employee attorneys in
arguably managerial roles, put such a strain on the attorney/client relationship as to compel the
conclusion that the authorization of such lawsuits violates the constitutional separation of powers
between the Legislature and the Judiciary. 10


10 The petition for writ of mandate that the Association contemplates filing is based on the
claims that the County failed to meet and confer under the MMBA, and that it violated the
prevailing wage provisions of the County Charter, section 709. These claims are interrelated.
Indeed, part of its MMBA failure of good faith claim is that the County attempted to impose
a wage adjustment by ignoring its own charter provision. We need not decide, therefore,
whether the County's charter provision alone, without the MMBA claim, would provide the
basis of a suit by the Attorneys against the County. It remains for the court below to resolve, in
adjudicating the petition for writ of mandate, the extent of the County's obligation to further
negotiate with the Association or its obligations to pay a certain wage under the County's
charter provisions. (See, e.g., Glendale City Employees' Assn., Inc. v. City of Glendale, supra,
15 Cal.3d 328, 345 [lower court may mandate the granting of specific wage increases if
public agency has already committed itself to a particular wage formula].)


C. The Right of the Client to Discharge the Attorney
(13a) Finally, we must address a point not raised explicitly by the County, but one nonetheless
before us because of the nature of the relief *555  requested: 11  whether the client has the right to
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discharge an attorney in whom it purportedly has lost faith. This question is analytically distinct
from the question of attorney loyalty to the client; it considers whether, despite an attorney's actual
loyalty, job performance, or observance of the Rules of Professional Conduct, a public employer
should nonetheless have the right to discharge the attorney because it no longer has complete
confidence in the attorney's capacity to serve loyally.


11 As explained on page 535 of this opinion, ante, the Association asked the court to enjoin
the County from discharging any of its members after the filing of the petition for writ of
mandate. The request was made in response to County Counsel Woodside's opinion that the
Association members were required to resign before filing a petition for writ of mandate
against the County. The trial court granted this injunctive relief, both preliminarily and
permanently. Therefore, the question whether the County could terminate the Attorneys for
participation in the lawsuit is one which was before the trial court, and is before this court.
That the County did not explicitly raise that issue in its brief to this court may be due to the
fact, as expressed by the County's attorney at oral argument, that it does not in fact intend
to discharge the Attorneys if the Association prosecutes a suit against it. Nonetheless, the
question is ripe for consideration, and is integral to the disposition of the case.


(14) Code of Civil Procedure section 284 provides in part that an “attorney in an action or
special proceeding may be changed at any time before or after judgment or final determination
as follows: ... (2) Upon the order of the court, upon the application of either client or attorney,
after notice from one to the other.” We have construed this code section to confer upon clients,
beyond the context of litigation, the “[absolute] power to discharge an attorney, with or without
cause ....” (Fracasse v. Brent (1972) 6 Cal.3d 784, 790 [100 Cal.Rptr. 385, 494 P.2d 9].) That
statute embodies the recognition that “ 'the interest of the client in the successful prosecution or
defense of the action is superior to that of the attorney, and he has the right to employ such attorney
as will in his opinion best subserve his interest.' ” (Ibid., quoting Gage v. Atwater (1902) 136 Cal.
170, 172 [68 P. 581].)


(15) There is no question that the MMBA prohibits employers from discharging employees
who exercise lawful employee rights of representation. Government Code section 3506 states
that “[p]ublic agencies ... shall not interfere with, intimidate, restrain, coerce or discriminate
against public employees because of their exercise of their rights under Section 3502 [the public
employees' right to 'form, join, and participate in the activities of employee organizations of their
own choosing'].” The MMBA ensures a public employee the right to “engage in a wide range
of union-related activities without fear of sanction ....” (Social Workers' Union, Local 535 v.
Alameda County Welfare Dept. (1974) 11 Cal.3d 382, 388 [113 Cal.Rptr. 461, 521 P.2d 453].)
Public employers may not discriminate against their employees on the basis of membership or
participation in union activities. *556  (See Campbell Municipal Employees Assn. v. City of
Campbell (1982) 131 Cal.App.3d 416 [182 Cal.Rptr. 461]; Public Employees Assn. v. Board of
Supervisors (1985) 167 Cal.App.3d 797, 806. 807 [213 Cal.Rptr. 491].)
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This freedom from sanction obviously includes the right not to be discharged for lawful union
activity. The right to participate in employee self-organization and collective bargaining would be
meaningless if an employee could be discharged simply for engaging in such lawful activity. (See
Portland Williamette Co. v. N.L.R.B. (9th Cir. 1976) 534 F.2d 1331, 1334 [discharge of employee
engaged in union activity “inherently destructive” of union activity and therefore presumed to be
discriminatory].) And as we have already concluded, in part II.A.2. of this opinion, ante, a suit
by an employee association to enforce its rights under the MMBA is a form of lawful, protected
activity. Under normal circumstances, therefore, the filing of such a suit may not lead to the
discriminatory discharge or discipline of an employee. (13b) The question before us, then, is how
that right to be free from discriminatory discharge for lawfully participating in activities sanctioned
by the MMBA may be reconciled with the rule of Code of Civil Procedure section 284 that an
attorney may be discharged by a client for any reason and for no reason.


In determining the manner in which partially conflicting statutes are to be construed, we look first
to the intent of the Legislature. (Woods v. Young (1991) 53 Cal.3d 315, 323 [279 Cal.Rptr. 613, 807
P.2d 455].) As a rule, a later, more specific, statute will prevail over an earlier, more general one.
(Id. at p. 324.) In this case, the general rule permitting a client to discharge her attorney has been
modified by the subsequent explicit inclusion of certain attorneys within the scope of a statutory
labor relations scheme which inherently limits the right of public employers to terminate their
employees at will. We do not believe the Legislature intended to explicitly confer these rights
to organize and bargain collectively on attorneys employed by cities and counties, without also
intending that these attorneys be protected from discharge for pursuit of these rights.


Moreover, even if the rule of a client's right to discharge an attorney is one that predates, and
has validity independent of, its enactment into statute, the legislative modification of the rule
does not raise constitutional separation of powers issues. 12  The Legislature could legitimately
decide that this rule—based on the principle that the client's interest in receiving satisfactory *557
representation is superior to the attorney's interest in continued employment—should be altered
in those limited class of cases in which the attorney is the client's employee and is discharged
primarily not for providing inadequate representation as an attorney, but for the assertion of his
statutory rights as an employee. The obligation of attorneys to follow the Rules of Professional
Conduct and State Bar Act, as well as the client's ability to discharge an attorney for reasons other
than participation in activity sanctioned by the MMBA, provides sufficient safeguards to protect
the integrity of the attorney-client relationship.


12 Indeed, in the office of county counsel itself, the Legislature has chosen for various public
policy reasons to modify the usual attorney-client at will relationship, and has provided that
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the county counsel will serve a four-year term removable only for “good cause.” (Gov. Code,
§ 27641.)


We therefore hold that the MMBA creates an exception to the general rule found in Code of Civil
Procedure section 284 and case law, that a client may discharge an attorney at will. That exception
is a prohibition on terminating an attorney solely or chiefly because he or she has engaged in
protected activity under the MMBA. As discussed in part II.A.2. of this opinion, ante, a suit by an
employee organization to enforce such collective bargaining rights is an example of such protected
activity, and may not be punished by the attorney's discipline or discharge. Attorneys who believe
they have been discriminated against for protected activity may bring an antidiscrimination action
in the manner available to other employees. (See Public Employees Assn. v. Board of Supervisors,
supra, 167 Cal.App.3d 797, 807; Fun Striders, Inc. v. N.L.R.B. (9th Cir. 1981) 686 F.2d 659,
661-662.)


(16) In so holding, we note here that the trial court, though deciding that an attorney cannot
be discharged or disciplined for participating in the filing of this petition, declined to grant the
Association's request to reinstate the Attorneys to their full employment responsibilities, e.g., to
entitle them to attend confidential meetings from which they were excluded by the County Counsel
once they announced their intention to sue. The trial court decided this matter correctly. Although
the County may not punish the Attorneys for suit over an MMBA matter, there is no reason why
the County should not be accorded great flexibility in reorganizing the County Counsel's office
to respond to the lawsuit. This may include, as the trial court below suggested, the reassignment
of Association members to matters of representation outside the field of labor relations. Nothing
in the MMBA prohibits the Board and its members from asserting their rights, as clients, to
refuse representation from the Association attorneys on any given matter, and to make use of
non-Association attorneys or outside counsel in sensitive matters, so long as such reassignment
is done nonpunitively. By allowing the County this flexibility, the trial court properly balanced
the County's need for obtaining representation in which it has full confidence with the Attorneys'
statutory employment rights. *558


III. Disposition
The judgment of the Court of Appeal is reversed, with directions to affirm the judgment of the
trial court.


Lucas, C. J., Kennard, J., Arabian, J., Baxter, J., and George, J., concurred.


PANELLI, J., *
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* Retired Associate Justice of the Supreme Court sitting under assignment by the Chairperson
of the Judicial Council.


Dissenting.-The majority concludes that, at least in this case, an attorney's interest in suing a present
client takes precedence over the client's right to discharge an attorney who no longer enjoys the
client's full trust and confidence. I do not agree.


My primary objection is not to the majority's interpretation of statutes and disciplinary rules but,
rather, to its failure to see the problem from the client's perspective. This failure is evident in the
majority's belief that there can be “general antagonism between lawyer and client” due to litigation
between them without “actually compromis[ing] client representation.” (Maj. opn., ante, at pp.
547, 552.) Experienced attorneys may have no difficulty meeting as friends after facing each other
as adversaries in court. But the same is not to be expected of clients, who justifiably feel that
they are entitled to their advocates' unquestioned loyalty. “When a client engages the services of a
lawyer in a given piece of business he is entitled to feel that, until that business is finally disposed
of in some manner, he has the undivided loyalty of the one upon whom he looks as his advocate
and his champion. If, as in this case, he is sued ... by his own attorney, who is representing him in
another matter, all feeling of loyalty is necessarily destroyed, and the profession is exposed to the
charge that it is interested only in money.” (Grievance Com. of Bar of Hartford County v. Rottner
(1964) 152 Conn. 59 [203 A.2d 82, 84].)


Because clients do expect loyalty, I find no reason to doubt the sincerity of the members of the
board of supervisors who testified that being sued by their own attorneys has “greatly affected”
their “level of trust and confidence” in the latter. The majority, I submit, tacitly concedes that the
supervisors' fears are reasonable by holding that the supervisors, “to respond to the lawsuit,” may
reorganize the county counsel's office and reassign members of the Association to matters outside
the field of labor relations. (Maj. opn., ante, p. 557.) What is the point of such a reorganization
unless the supervisors have actually lost confidence in their attorneys' ability to represent the
county effectively, at least in the area of labor relations, on *559  account of their attorneys'
decision to accuse the county in open court of violating the labor relations laws?


The majority, in concluding that these attorneys may sue their clients, places far too much weight
on the absence of a specific disciplinary rule to the contrary. If anything can be inferred from the
absence of such a rule it is not that this court, or the bar, implicitly endorses such conduct. Instead,
the more reasonable inference is that in most cases no rule is necessary. From my experience, any
lawyer in private practice so bold as to sue his client can expect to be fired on the spot. As one
court put it, “[t]he almost complete absence of authority governing the situation ... indicates to
us that the common understanding and the common conscience of the bar is in accord with [the
view] that such a suit constitutes a reprehensible breach of loyalty ....” (Grievance Com. of Bar of
Hartford County v. Rottner, supra, 152 Conn. 59 [203 A.2d at p. 85].)



http://www.westlaw.com/Link/Document/FullText?findType=Y&cite=7CAL4TH525&originatingDoc=Ica460dbefaba11d983e7e9deff98dc6f&refType=NR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&cite=7CAL4TH525&originatingDoc=Ica460dbefaba11d983e7e9deff98dc6f&refType=NR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964108286&pubNum=162&originatingDoc=Ica460dbefaba11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_162_84&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_84

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964108286&pubNum=162&originatingDoc=Ica460dbefaba11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_162_84&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_84

http://www.westlaw.com/Link/Document/FullText?findType=Y&cite=7CAL4TH525&originatingDoc=Ica460dbefaba11d983e7e9deff98dc6f&refType=NR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964108286&pubNum=162&originatingDoc=Ica460dbefaba11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_162_85&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_85

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964108286&pubNum=162&originatingDoc=Ica460dbefaba11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_162_85&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_85





Santa Clara County Counsel Attys. Assn. v. Woodside, 7 Cal.4th 525 (1994)
869 P.2d 1142, 28 Cal.Rptr.2d 617, 145 L.R.R.M. (BNA) 2981


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 32


In the rare cases in which an attorney has become the client's adversary in litigation, the resulting
appearance of impropriety has been found too serious to countenance. Thus, we have enjoined
the Attorney General from suing the Governor, his client, on the ground that he was bound
by the same ethical principles that prevent other attorneys from representing adverse interests.
(People ex rel. Deukmejian v. Brown (1981) 29 Cal.3d 150, 155-160 [172 Cal.Rptr. 478, 624
P.2d 1206].) Similarly, other courts have held that a criminal defendant who was sued by his
attorney for fees while in jail awaiting sentencing was entitled to have his conviction reversed on
account of ineffective assistance without proving that the lawsuit actually affected his counsel's
performance (Clark v. State (1992) 108 Nev. 324 [831 P.2d 1374, 1377]), and that an in-house
attorney who represented a corporation on employment matters was properly terminated for filing
a discrimination suit against the corporation (Jones v. Flagship Intern. (5th Cir. 1986) 793 F.2d
714, 726, cert. den. (1987) 479 U.S. 1065 [93 L.Ed.2d 1001, 107 S.Ct. 952]).


The county's brief nicely illustrates how the appearance of impropriety arises in such cases and
why it is so serious: “the County will be greatly disadvantaged in defending itself against the
Association's proposed lawsuit. The Association members have been privy to the most confidential
internal communications within the County government for years. As plaintiffs, they will have
an awareness of their defendants' strategies, resources and legal opinions that would be protected
from any other plaintiff by the attorney-client privilege. This insider's familiarity will give the
Association an invaluable advantage in making legal argument, but particularly in pursuing
settlement. The County will be put in the untenable position of having to rely on outside counsel
that knows less about the Supervisors and the inner workings of the County client than does the
party suing it.” *560


In this way, when governmental and other in-house lawyers sue their clients, the former
relationship of trust and confidence becomes an unfair tactical and informational advantage that
the client may well view as a serious betrayal. This, in my view, is something that this court should
prevent and has the power to prevent. We have always accepted the ultimate responsibility of
regulating the practice of law and claimed the prerogative of doing so as one of “the inherent
powers of the article VI courts.” (Hustedt v. Workers' Comp. Appeals Bd. (1981) 30 Cal.3d 329,
336 & fn. 5 [178 Cal.Rptr. 801, 636 P.2d 1139]; see also The People v. Turner (1850) 1 Cal. 143,
150.) Indeed, we have held to be unconstitutional statutes that purported to usurp that prerogative.
(Hustedt v. Workers' Comp. Appeals Bd., supra, 30 Cal.3d at p. 336; Merco Constr. Engineers, Inc.
v. Municipal Court (1978) 21 Cal.3d 724, 728-729 [147 Cal.Rptr. 631, 581 P.2d 636]; In re Lavine
(1935) 2 Cal.2d 324, 329 [41 P.2d 161].)


It is unfortunate that today the majority takes a step backwards by concluding that the general
statute authorizing courts to issue the writ of mandamus (Code Civ. Proc., § 1085) somehow
supersedes our inherent power to regulate the bar, unlike the other statutes that have come into
conflict with that power. The majority asserts that the petition for mandate, “[a]s a statutory right, ...
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is for the Legislature to delineate” and that “[t]here is therefore no room for a common law
limitation on the right to writ relief.” (Maj. opn., ante, at p. 542.) But the majority's reasoning
is faulty. This court's power to regulate the practice of law is grounded in article VI of the state
Constitution rather than the common law. (Hustedt v. Workers' Comp. Appeals Bd., supra, 30
Cal.3d at p. 336 & fn. 5.) When the Constitution conflicts with a statute, the former must control.


Finally, I doubt whether the majority's holding will be good for governmental and other in-house
attorneys. In recent years the status of in-house attorneys has improved as governments and
businesses have increasingly relied upon them in their drive to save legal costs. This is good for
society, because attorneys with intimate knowledge of and constant access to their clients are in an
excellent position to advise responsible behavior and compliance with the law. However, in-house
attorneys enjoy this trust and confidence in large measure because they have been held to the same
high ethical standards as all other attorneys. If, through decisions such as this, the perception arises
that in-house attorneys are not being held to the same ethical standards, their professional standing
and usefulness to their clients and society will diminish to the detriment of attorney and client alike.


I would affirm the judgment of the Court of Appeal.


Respondent's petition for a rehearing was denied May 19, 1994. *561


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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LOUIS V. SCHOOLER, Plaintiff and Appellant,
v.


THE STATE OF CALIFORNIA, Defendant and Respondent.


No. D034587.
Court of Appeal, Fourth District, Division 1, California.


Dec 1, 2000.


SUMMARY


A landowner brought an action against the state, seeking an injunction to abate a nuisance, costs of
efforts to abate the nuisance, and general damages arising from the loss of use and the diminished
value of plaintiff's property caused by erosion of a state-owned adjacent bluff. The trial court
granted summary judgment for the state, finding that the unimproved bluff adjacent to a public
beach was a natural condition as a matter of law for purposes of the immunity designated in Gov.
Code, § 831.25 (government immunity for injuries caused by natural conditions of adjacent state-
owned land). (Superior Court of San Diego County, No. N078951, Lisa Guy-Schall, Judge.)


The Court of Appeal affirmed. The court held that the unsolicited pedestrian traffic on the
unimproved bluff, adjacent to a public beach, did not alter the bluff's “natural condition” for
purposes of the immunity designated in Gov. Code, § 831.25, subd. (a). Generally, conditions
that occur in nature but happen to be produced by a combination of human and natural forces are
natural conditions as a matter of law, and the bluff in the present case was no exception. The court
also held that the state was immune from nuisance liability since it was under no duty to prevent
bluff erosion. A court-imposed duty would be inconsistent with the legislative intent underlying
the immunity designated in Gov. Code, § 831.25. The court further held that the fact that plaintiff
sought injunctive relief rather than money damages did not enable Gov. Code, § 814 (immunities
per se do not affect a plaintiff's ability to obtain relief other than money damages), to bar the
government immunity provided under Gov. Code, § 831.25, subd. (a). Gov. Code, § 814, cannot be
applied in such a way as to circumvent either its own underlying legislative policy or that of another
section in the Tort Claims Act. (Opinion by Work, Acting P. J., with Huffman and McIntyre, JJ.,
concurring.)


HEADNOTES
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Classified to California Digest of Official Reports


(1)
Summary Judgment § 26--Appellate Review--Standard of Review.
A summary judgment is appealable under *1005  Code Civ. Proc., §§ 437c and 904. Because
a summary judgment raises only questions of law, the appellate court exercises de novo review
to determine whether the respondent has negated a necessary element of the appellant's case or
demonstrated there is no triable issue of material fact. In doing so, the appellate court views the
evidence in the light most favorable to the appellant and resolves any doubts as to granting the
motion in the appellant's favor.


(2)
Government Tort Liability § 10.6--Grounds for Relief--Immunity for Natural Condition of
Unimproved Property--State-owned Bluff Adjacent to Public Beach.
In a landowner's action against the state for an injunction to abate a nuisance and for general
damages arising from the loss of use and the diminished value of plaintiff's property caused by
erosion of a state-owned adjacent bluff, the unsolicited pedestrian traffic on the unimproved bluff,
adjacent to a public beach, did not alter the bluff's “natural condition” for purposes of the immunity
designated in Gov. Code, § 831.25, subd. (a) (government immunity for injuries caused by natural
conditions of adjacent state-owned land). Generally, conditions that occur in nature but happen to
be produced by a combination of human and natural forces are natural conditions as a matter of law,
and the bluff in the present case was no exception. The bluff erosion was occurring naturally, and
it did not lose its natural character just because human activity was one of its contributing causes.
Moreover, even if the state-owned bluff was not included in the definition of “public beach” for
purposes of the immunity under Gov. Code, § 831.21, by analogy, an adjacent bluff provides the
same benefits as a public beach. Because a beach-adjacent bluff has the same characteristics and
provides the same benefits as the beach itself, pedestrian use of the bluff should not alter its natural
character for the same reasons it does not alter the natural character of a public beach.


[See 5 Witkin, Summary of Cal. Law (9th ed. 1988) Torts, § 167.]


(3a, 3b)
Government Tort Liability § 10.6--Grounds for Relief--Immunity for Natural Condition of
Unimproved Property--State-owned Bluff Adjacent to Public Beach--State's Immunity from
Nuisance Liability.
In a landowner's action against the state alleging nuisance and seeking an injunction to abate a
nuisance, arising from the loss of use and the diminished value of plaintiff's property caused by
erosion of a state-owned adjacent bluff, the trial court properly granted summary judgment for
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the state, which was immune from nuisance liability since it was under no duty to prevent bluff
erosion. A court-imposed duty would be inconsistent with the legislative intent underlying the
immunity designated in Gov. Code, § 831.25 (government *1006  immunity for injuries caused by
natural conditions of adjacent state-owned land). The existence of an immunity precludes any duty
to abate a nuisance. Thus, a court-imposed duty to prevent the bluff's erosion by taking affirmative
measures to maintain it would have been contrary to the legislative intent behind Gov. Code,
§ 831.25. The fact that plaintiff sought nonmonetary remedies as part of his nuisance cause of
action did not change the result. Since plaintiff's nuisance action was barred, he likewise could not
establish that there was a redressable nuisance for which injunctive relief was available.


(4)
Government Tort Liability § 10.6--Grounds for Relief--Immunity for Natural Condition of
Unimproved Property--Injuries Sustained on State-owned Land and Land Adjacent.
Gov. Code, § 831.2 (government immunity for injury caused by natural condition of unimproved
public property), reflects the Legislature's intent to reconcile its desire to enable members of the
public to use and enjoy state-owned land with its concern that such use and enjoyment may impose
financial and legal burdens on the state. Gov. Code, § 831.2, absolves the state from the duty to
prevent future injuries caused by natural conditions on its land as well as the duty to compensate for
past injuries. Gov. Code, § 831.25 (government immunity for injuries caused by natural conditions
of adjacent state-owned land), is subject to the same policies as Gov. Code, § 831.2. However,
the policies behind these two provisions are similar. Both seek to relieve the state from liability
for injuries caused by natural conditions of its land; both encourage public use and enjoyment of
land, while relieving the state of the burden and expense of litigation and damages claims. Thus,
it is reasonable that the policies set forth in the Legislative Committee comment for Gov. Code, §
831.2, also apply to Gov. Code, § 831.25. Consistent with those policies, the state has no duty with
respect to property injuries and damage on adjacent land due to land failure caused by a natural
condition both before and after the injury or damage occurs.


(5)
Government Tort Liability § 10.6--Grounds for Relief--Immunity for Natural Condition of
Unimproved Property--State-owned Bluff Adjacent to Public Beach--Relief Other Than Money
Damages.
In a landowner's action against the state for an injunction to abate a nuisance, arising from the loss
of use and the diminished value of plaintiff's property caused by erosion of a state-owned adjacent
bluff, the fact that plaintiff sought injunctive relief rather than money damages did not enable Gov.
Code, § 814 (immunities per se do not affect a plaintiff's ability to obtain relief other than money
damages), to *1007  bar the government immunity provided under Gov. Code, § 831.25, subd.
(a) (government immunity for injuries caused by natural conditions of adjacent state-owned land).
Gov. Code, § 814, cannot be applied in such a way as to circumvent either its own underlying
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legislative policy or that of another section in the Tort Claims Act. The policy of Gov. Code, §
831.25, is to limit the government's legal and financial burdens with respect to injuries caused by
natural conditions of public land. In turn, the government is less inclined to discourage the public's
use and enjoyment of adjacent land. The policy of Gov. Code, § 814, is consistent with these
goals. However, Gov. Code, § 814, cannot create duties that immunity provisions guard against.
The injunctive relief plaintiff sought would have imposed financial burdens on the state that Gov.
Code, § 831.25, guards against.


COUNSEL
Law Offices of James B. Mehalick and James B. Mehalick for Plaintiff and Appellant.
Bill Lockyer, Attorney General, Pamela Smith-Steward, Chief Assistant Attorney General,
Margaret A. Rodda, Assistant Attorney General, Kristin G. Hogue and Michael D. Stump, Deputy
Attorneys General, for Defendant and Respondent.


WORK, Acting P. J.


Louis V. Schooler appeals a judgment after the trial court granted summary judgment in favor of
the State of California (the State) on his suit for injunction to abate a nuisance, costs of efforts
to abate the nuisance and general damages arising from loss of use and the diminished value of
his property caused by erosion of a state-owned adjacent bluff. He contends the court erred in
finding the unimproved bluff adjacent to a public beach is a natural condition as a matter of law for
purposes of the immunity designated in Government Code 1  section 831.25. He also contends that
with respect to the injunctive relief, any governmental immunity 2  afforded under section 831.25
is barred under section 814, which under some circumstances permits a litigant to pursue actions
against a governmental entity for nonmonetary relief. As we shall explain, Schooler's nuisance
*1008  cause of action fails as a matter of law because, on these facts, the State has no duty
to prevent the bluff erosion and his damage action is barred by the immunity of section 831.25.
Accordingly, we affirm the judgment.


1 All statutory references are to the Government Code unless otherwise specified.


2 “Immunity” or “immunities” refers to governmental immunity provisions of the Tort Claims
Act unless otherwise specified.


Factual and Procedural Background
Schooler owns a single-family residence at 629 West Circle Drive, Solana Beach, California, where
he has lived for more than 20 years. His property lies on top of a bluff, approximately 60 feet
in height, that provides lateral support for his property. At the foot of the bluff is a sandy beach,
adjacent to the Pacific Ocean. Both the bluff adjacent to Schooler's property and the beach beneath
are owned by the State. Over the course of the past 20 years, pedestrian traffic and natural elements,
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including rain, tide, wave action and wind, allegedly have eroded the bluff, compromising the
lateral support for Schooler's property.


Alleging the State failed to maintain its bluff in a safe condition, Schooler seeks compensation for
the continuous and irreparable loss, loss of use, diminution in value, reduced marketability, and
damage to improvements of his property. Schooler asserts that pedestrian traffic from persons using
the beach and activity along the bluff, including digging, have substantially damaged his property,
and the State has failed to take corrective measures to prevent or discourage this pedestrian traffic
and activity. He does not contend the State monitored or encouraged pedestrians to walk or dig on
the bluff. The State rejected the claim in its entirety.


Schooler also seeks an injunction requiring the State to abate a nuisance and for costs incurred
in connection with preliminary efforts to abate the nuisance. He contends the State's lack of
maintenance of the bluff constitutes a nuisance under Civil Code section 3479 because it creates an
unsafe condition obstructing the free use of his land and interferes with his comfortable enjoyment
of life and property. The State moved for summary judgment, asserting its immunity from both
negligence and nuisance actions pursuant to section 831.25 because its property is deemed to be
in a natural condition as a matter of law. The trial court granted the State's motion for summary
judgment on that ground.


Standard of Review
(1) A summary judgment is appealable under Code of Civil Procedure sections 437c and 904.
Because a summary judgment raises only questions of law, this court exercises de novo review to
determine whether the State has negated a necessary element of Schooler's case or demonstrated
there is *1009  no triable issue of material fact. (Reliance Nat. Indemnity Co. v.  General Star
Indemnity Co. (1999) 72 Cal.App.4th 1063, 1074 [85 Cal.Rptr.2d 627]; Southern Cal. Rapid
Transit Dist. v.  Superior Court (1994) 30 Cal.App.4th 713, 723 [36 Cal.Rptr.2d 665]; Ann M. v.
Pacific Plaza Shopping Center (1993) 6 Cal.4th 666, 673-674 [25 Cal.Rptr.2d 137, 863 P.2d 207].)
In doing so, we view the evidence in the light most favorable to Schooler and resolve any doubts
as to granting the motion in his favor. (Branco v.  Kearny Moto Park, Inc. (1995) 37 Cal.App.4th
184, 189 [43 Cal.Rptr.2d 392].)


The Unsolicited Pedestrian Traffic on the Bluff Does Not
Alter Its “Natural Condition” for Purposes of Section 831.25


(2) Schooler contends that governmental immunity granted under section 831.25, subdivision (a)
is not applicable here because the existence of occasional pedestrian traffic on the bluff alters the
property so that it no longer can be characterized as in a “natural condition.”
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Section 831.25, subdivision (a) provides: “Neither a public entity nor a public employee is liable
for any damage or injury to property ... off the public entity's property caused by land failure of any
unimproved public property if the land failure was caused by a natural condition of the unimproved
public property.” Both parties agree that the bluff constitutes unimproved public property to which
Schooler's property is adjacent.


Generally, conditions that occur in nature but happen to be produced by a combination of human
and natural forces are natural conditions as a matter of law. (Morin v. County of Los Angeles
(1989) 215 Cal.App.3d 184, 194 [263 Cal.Rptr. 479]; Tessier v. City of Newport Beach (1990)
219 Cal.App.3d 310, 314 [268 Cal.Rptr. 233]; Knight v. City of Capitola (1992) 4 Cal.App.4th
918, 928 [6 Cal.Rptr.2d 874].) In both Tessier and Morin, the courts concluded injury-causing
sandbars were natural conditions for purposes of section 831.2, 3  even though they formed due to
a combination of wave action, tides, and human activity. (Tessier, at p. 314; Morin, at p. 194.) The
courts reasoned that because sandbar formations occur in nature even in the absence of human
activity, any contributing human activity does not alter the natural character of the condition.
(Tessier, at p. 314; Morin, at pp. 190-191.)


3 Section 831.2 provides: “Neither a public entity nor a public employee is liable for an injury
caused by a natural condition of any unimproved public property, including but not limited
to any natural condition of any lake, stream, bay, river or beach.”


Even though section 831.2 is distinguishable from section 831.25, subdivision (a) in that the
former addresses the natural character of the land *1010  condition while the latter addresses the
natural character of the causes that produce land failure, the reasoning used in Tessier and Morin
is applicable here. The bluff erosion is alleged to be due to a combination of environmental factors
and human activities. Schooler agrees wind, water and wave action are separate influences that by
themselves are causing erosion. Like the sandbar formation in Tessier and Morin, the bluff erosion
is occurring naturally.


The bluff erosion does not lose its natural character just because human activity is one of its
contributing causes. The natural character of a resulting condition is ultimately derived from the
natural character of its causes. Here, in light of the factual circumstances presented, pedestrian
traffic that supplements the natural forces does not materially change the natural character of the
erosion. Thus, the human activity does not affect the natural character of the resulting condition.
Consequently, the bluff erosion is a “natural condition” as a matter of law for purposes of section
831.25, subdivision (a). 4


4 The facts of this case do not require us to address when the cloak of governmental immunity
provided by section 831.2 would not apply. That is, where on the comparative factual
continuum of causation the element of human activity would be considered primary so as



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS831.25&originatingDoc=I421dd1f6fab711d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=215CAAPP3D184&originatingDoc=I421dd1f6fab711d98ac8f235252e36df&refType=RP&fi=co_pp_sp_226_194&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_194

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=215CAAPP3D184&originatingDoc=I421dd1f6fab711d98ac8f235252e36df&refType=RP&fi=co_pp_sp_226_194&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_194

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989156451&pubNum=227&originatingDoc=I421dd1f6fab711d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=219CAAPP3D310&originatingDoc=I421dd1f6fab711d98ac8f235252e36df&refType=RP&fi=co_pp_sp_226_314&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_314

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=219CAAPP3D310&originatingDoc=I421dd1f6fab711d98ac8f235252e36df&refType=RP&fi=co_pp_sp_226_314&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_314

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990057438&pubNum=227&originatingDoc=I421dd1f6fab711d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=4CALAPP4TH918&originatingDoc=I421dd1f6fab711d98ac8f235252e36df&refType=RP&fi=co_pp_sp_4041_928&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_928

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=4CALAPP4TH918&originatingDoc=I421dd1f6fab711d98ac8f235252e36df&refType=RP&fi=co_pp_sp_4041_928&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_928

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992077237&pubNum=3484&originatingDoc=I421dd1f6fab711d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS831.2&originatingDoc=I421dd1f6fab711d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS831.2&originatingDoc=I421dd1f6fab711d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS831.2&originatingDoc=I421dd1f6fab711d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAGTS831.25&originatingDoc=I421dd1f6fab711d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS831.25&originatingDoc=I421dd1f6fab711d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS831.25&originatingDoc=I421dd1f6fab711d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS831.2&originatingDoc=I421dd1f6fab711d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Schooler v. State of California, 85 Cal.App.4th 1004 (2000)
102 Cal.Rptr.2d 343, 01 Cal. Daily Op. Serv. 10,207, 2000 Daily Journal D.A.R. 13,643


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 7


to render the result (here, erosion) no longer natural in character. Schooler's expert simply
declares human activity was a “significant” contributing factor to the erosion, not that it was
its primary cause.


The trial court took a different approach in ruling that the bluff erosion constitutes a “natural
condition.” It held the bluff is a “natural condition” under section 831.21, subdivision (a), which
provides that public beaches are deemed to be in a natural condition as a matter of law. Even
though we need not decide whether the bluff erosion is a “natural condition” under section 831.21,
subdivision (a), we question its general applicability to this case.


Specifically, it is unclear whether the definition of “public beach” for purposes of section 831.21
includes state-owned bluffs adjacent to a public beach. Under section 831.21, subdivision (a),
public beaches are deemed to be in a natural condition as a matter of law notwithstanding the
provision or absence of public safety services such as lifeguards, police patrols and medical
services. Thus, the trial court's ruling presumes the definition of “public beach” includes state-
owned bluffs adjacent to a public beach. However, the trial court did not support its interpretation
with authority, perhaps due to the absence of a statutory definition or case law defining “public
beach” for purposes of section 831.21. Under Health and Safety Code section 115875, “ 'public
beach,' ” for purposes of the Health and Safety Code, “means any beach area used by the public for
recreational purposes that is owned, operated, or controlled by the state ... or any private person in
this state.” If we were to apply the language of *1011  Health and Safety Code section 115875 to
the Government Code, perhaps an adjacent bluff could fall under “beach area,” thereby qualifying
as part of a “public beach.” However, we need not decide whether the bluff at issue here is included
in the definition of “public beach” for purposes of section 831.21.


Even if this state-owned bluff is not included in the definition of “public beach” under section
831.21, the policy behind that section supports our finding that the bluff is in a “natural condition”
as a matter of law. Section 831.21 presumes human activity does not alter the natural character
of a public beach. Likewise, human activity should not alter the natural character of an adjacent
bluff. The Legislative Committee comment to section 831.2 provides in part: “It is desirable to
permit the members of the public to use public property in its natural condition and to provide
trails for hikers and riders ... into the primitive regions of the State. But the burden and expense of
putting such property in a safe condition and the expense of defending claims for injuries would
probably cause many public entitles [sic] to close such areas to public use.” (Legis. Com. com., 32
West's Ann. Gov. Code (1995) foll. § 831.2, p. 328.) Section 831.21 specifically affirms this policy
with respect to public beaches. In light of its intent behind section 831.2, the Legislature enacted
section 831.21 to encourage public use of beaches. Public beaches are “primitive” in that they
remain relatively unaffected by human improvements that have become part of our modern, urban
society. They enable us to escape the crowded roads and pollution of city life by providing a place
where we can hike, camp, or simply gaze at the ocean. Human activity such as pedestrian traffic
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does not remove the “primitive” qualities of public beaches as it does not diminish our ability to
escape the city and enjoy the ocean.


By analogy, an adjacent bluff provides the same benefits as a public beach. With sections 831.2 and
831.21, the Legislature intended to encourage public enjoyment of the beach for its “primitive”
qualities. An adjacent bluff possesses the same “primitive” qualities as it is untouched by modern
improvements. Moreover, it also provides a place to walk and enjoy the ocean, away from the city.
Because a beach-adjacent bluff has the same characteristics and provides the same benefits as the
beach itself, pedestrian use of the bluff should not alter its natural character for the same reasons it
does not alter the natural character of a public beach. Thus, in light of the policies behind sections
831.2 and 831.21, a state-owned bluff adjacent to a public beach should be deemed a “natural
condition” as a matter of law.


The State Is Immune from Nuisance Liability
Because It Is Under No Duty to Prevent Bluff Erosion


(3a) The State is under no duty to prevent bluff erosion. In fact, a court-imposed duty would be
inconsistent with the legislative intent underlying section 831.25. Because the existence of a duty
is an issue of law for *1012  the court, Schooler fails to raise a question of fact and summary
judgment must be affirmed. (Alcaraz v. Vece (1997) 14 Cal.4th 1149, 1156 [60 Cal.Rptr.2d 448,
929 P.2d 1239].) His alternative theory of liability—nuisance—fails because the existence of
an immunity precludes any duty to abate a nuisance. (See Cairns v. County of Los Angeles
(1997) 62 Cal.App.4th 330, 335 [72 Cal.Rptr.2d 460]; Sutton v. Golden Gate Bridge, Highway &
Transportation Dist. (1998) 68 Cal.App.4th 1149, 1164, fn. 9 [81 Cal.Rptr.2d 155].)


As stated in Mikkelsen v. State of California (1976) 59 Cal.App.3d 621, 630 [130 Cal.Rptr. 780],
“[t]o permit the effectiveness of [a governmental immunity] to depend [on] whether a cause of
action is [based] on the theory of nuisance or ... negligence would be to thwart the legislative
purpose.” Thus, a court-imposed duty to prevent the bluff erosion by taking affirmative measures to
maintain it is contrary to the legislative intent behind section 831.25. Section 831.25 relieves public
entities of the responsibility to protect adjacent properties from its land failures caused by natural
conditions. Its underlying legislative policy is revealed in the Legislative Committee comment
to section 831.2, which states: “This section provides an absolute immunity from liability for
injuries resulting from a natural condition of any unimproved public property. Thus, for example,
under this section and Section 831.4, the State has an absolute immunity from liability for injuries
resulting from natural conditions of a state park area where the only improvements are recreational
access roads (as defined in Section 831.4) and hiking, riding, fishing and hunting trails. [¶] ... It is
desirable to permit the members of the public to use public property in its natural condition and to
provide trials for hikers and riders and roads for campers into the primitive regions of the State. But
the burden and expense of putting such property in a safe condition and the expense of defending
claims for injuries would probably cause many public entitles [sic] to close such areas to public
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use. In view of the limited funds available for the acquisition and improvement of property for
recreational purposes, it is not unreasonable to expect persons who voluntarily use unimproved
public property in its natural condition to assume the risk of injuries arising therefrom as a part of
the price to be paid for benefits received.” (Legis. Com. com., 32 West's Ann. Gov. Code, supra,
foll. § 831.2, p. 328.)


(4) Section 831.2 reflects the Legislature's intent to reconcile its desire to enable members of the
public to use and enjoy state-owned land with its concern that such use and enjoyment may impose
financial and legal burdens on the State. Drafters of section 831.2 understood that the State may
be subject to substantial expense in preventing injuries caused by natural conditions before they
happen. They also foresaw the possible cost after the *1013  injuries have taken place in the form
of litigation expenses and damages claims. The comment refers to possible burdens and expenses
arising from “putting such property in a safe condition and ... defending claims for injuries.” (Legis.
Com. com., 32 West's Ann. Gov. Code, supra, foll. § 831.2, p. 328.) Thus, section 831.2 absolves
the State from the duty to prevent future injuries caused by natural conditions on its land as well
as the duty to compensate for past injuries.


Of course, the code provision at issue here is section 831.25, subdivision (a). However, section
831.25 is subject to the same policies as section 831.2. The primary difference between the
two provisions is that the former applies to injuries and damages to property caused by natural
conditions of adjacent state-owned land, while the latter applies to injuries sustained on the state-
owned land. However, the policies behind these two provisions are similar. Both seek to relieve
the State from liability for injuries caused by natural conditions of its land; both encourage public
use and enjoyment of land, while relieving the State of the burden and expense of litigation and
damages claims. Thus, it is reasonable that the policies set forth in the Legislative Committee
comment for section 831.2 also apply to section 831.25. Consistent with those policies, the State
has no duty with respect to property injuries and damage on adjacent land due to land failure caused
by a natural condition both before and after the injury or damage occurs.


(3b) Schooler argues that his claim is not contrary to the public policy behind section 831.25
because he seeks nonmonetary remedies as part of his nuisance cause of action. However, because
his nuisance action is barred, he cannot establish there is a redressable nuisance for which
injunctive relief is available.


Section 814 Does Not Prevent Schooler's Cause of Action from Failing as a Matter of Law
(5) Schooler argues that section 814 bars the immunity provided under section 831.25 because he
seeks injunctive relief, not money damages. However, it cannot be applied in such a way as to
circumvent either its own underlying legislative policy or that of another section in the Tort Claims
Act. Applying section 814 as advocated by Schooler would result in both.
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The policy behind section 814 is consistent with that of section 831.25. Section 814 provides that
immunities per se do not affect a plaintiff's ability to obtain relief other than money damages.
Courts have determined that under section 814, Government Code immunities extend only to
tort actions that seek money damages. ( *1014  Arthur L. Sachs, Inc. v. City of Oceanside (1984)
151 Cal.App.3d 315, 322 [198 Cal.Rptr. 483]; Kucharczyk v. Regents of University of California
(N.D.Cal. 1996) 946 F.Supp. 1419, 1445.) As explained in the previous section, the policy of
section 831.25 is to limit the government's legal and financial burdens with respect to injuries
caused by natural conditions of public land. In turn, the government is less inclined to discourage
the public's use and enjoyment of adjacent land. The policy of section 814 is consistent with these
goals as it does not bar any immunities with respect to tort damages. It does not resurrect legal
and financial burdens eliminated by the immunity provisions of the Tort Claims Act, including
section 831.25. Instead, section 814 applies to contractual liabilities and injunctive relief. The
Legislative Committee comment provides: “The various provisions ... determine only whether a
public entity ... is liable for money or damages.... [¶] ... This section makes clear that this statute
has no effect on the contractual liabilities of public entities .... [¶] This section also declares that the
provisions of this statute relating to liability of public entities and public employees have no effect
upon whatever right a person may have to obtain relief other than money or damages. Thus, for
example, even though Section 820.6 provides that public employees are not liable for enforcing
unconstitutional statutes, and even though public entities have a similar immunity under Sections
815 and 815.2, the right to enjoin the enforcement of unconstitutional statutes will still remain.
Under this statute as limited by this section, the appropriate way to seek review of discretionary
governmental actions is by an action for specific or preventive relief to control the abuse of
discretion, not by tort actions for damages.” (Legis. Com. com., 32 West's Ann. Gov. Code, supra,
foll. § 814, p. 163.)


Case law has repeatedly held that section 814 allows liabilities that arise out of contract. (Arthur
L. Sachs, Inc. v. City of Oceanside, supra, 151 Cal.App.3d 315, 322; Kucharczyk v. Regents of
University of California, supra, 946 F.Supp 1419, 1445.) Moreover, with respect to “relief other
than money or damages,” the type of relief covered cannot circumvent the underlying policies
behind the governmental tort liability for money damages; any “relief” allowed under section
814 cannot create duties that immunity provisions guard against. The example of equitable relief
provided by the Legislative Committee comment is the enjoinment of an unconstitutional statute.
As applied here, the enjoinment of an unconstitutional statute is not contrary to the policy behind
section 831.25; it would not create legal and financial burdens that necessarily accompany a duty
to maintain the bluff. In contrast, the injunctive relief Schooler seeks requires the State to provide
physical support for the bluff along with other measures to prevent pedestrian activity. These types
of actions impose financial burdens on the State that section 831.25 guards against.


In sum, Schooler purports to employ section 814 in a way that is contrary to its own legislative
policy as well the policy of section 831.25. Because *1015  section 814 cannot be applied to
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circumvent legislative policy, we hold that immunity afforded under section 831.25 is not barred.
Thus, under section 831.25, the State has no duty to Schooler.


Disposition
The judgment is affirmed. The State shall have costs on appeal.


Huffman, J., and McIntyre, J., concurred. *1016


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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150 Cal.App.3d 848, 197 Cal.Rptr. 914


THE STATE OF CALIFORNIA, Petitioner,
v.


THE SUPERIOR COURT OF SACRAMENTO COUNTY,
Respondent; MARK PERRY et al., Real Parties in Interest.


Civ. No. 22497.
Court of Appeal, Third District, California.


Jan 11, 1984.


SUMMARY


Clients of a property management firm filed an action on behalf of themselves and a class against
the state, alleging that the Real Estate Commissioner had a duty to monitor the activities of an agent
of the firm, licensed by the Department of Real Estate, and to warn them of its findings regarding
the agent's mishandling of trust funds, and that their losses from the agent's conversion of the funds
resulted from the commissioner's negligent failure to perform those duties. The state demurred
generally to the complaint on the ground that the commissioner's duty to investigate complaints
was discretionary, that the alleged failure to investigate the agent was not the proximate cause
of plaintiffs' harm as a matter of law, and that the commissioner owed no duty to warn potential
victims of improprieties revealed in his investigations. The trial court overruled the demurrer and
the state petitioned for a writ of prohibition.


The Court of Appeal issued a writ of mandate directing the trial court to enter an order sustaining
the demurrer to the complaint, holding that, while Bus. & Prof. Code, § 10176, imposed a
mandatory duty on the commissioner to investigate written verified complaints, and that the statute
was intended to protect against the risk of the injury suffered by plaintiffs, the commissioner's
failure to investigate prior complaints was not the proximate cause of plaintiffs' loss in view of the
discretion permitted the commissioner as to what action, if any, he deems appropriate in dealing
with transgressing licensees. The court further held that, since plaintiffs failed to plead that they
relied on any statements or conduct of the commissioner to protect them from the agent, they failed
to show that the commissioner owed them any duty of care to protect them by monitoring the
agent's conduct or by warning them of his wrongdoing. (Opinion by Sims, J., with Puglia, P. J.,
and Sparks, J., concurring.) *849


HEADNOTES



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS10176&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





State of California v. Superior Court, 150 Cal.App.3d 848 (1984)
197 Cal.Rptr. 914


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 2


Classified to California Digest of Official Reports


(1)
Government Tort Liability § 3--Grounds for Relief--Failure to Discharge Mandatory Duty.
Gov. Code, § 815.6, contains a three-pronged test for determining whether liability may be imposed
on a public entity for failure to discharge a duty imposed by an enactment: the enactment must
impose a mandatory, not discretionary, duty; the enactment must intend to protect against the kind
of risk of injury suffered by the party asserting Gov. Code, § 815.6, as a basis for liability; and
breach of the mandatory duty must be a proximate cause of the injury suffered.


[See Cal.Jur.3d, Government Tort Liability, §§ 5, 10; Am.Jur.2d, Municipal, School, and State
Tort Liability, §§ 97, 114.]


(2)
Government Tort Liability § 7--Grounds for Relief--Liability Arising From Governmental
Activities--Real Estate Commissioner--Duty to Investigate Complaints.
Bus. & Prof. Code, § 10176, providing that the Real Estate Commissioner shall, on a verified
complaint in writing of any person, investigate the actions of any person engaged in the business
of acting in the capacity of a real estate licensee, imposed a mandatory duty within the meaning of
Gov. Code, § 815.6, on the commissioner to investigate, where the statutory language made it clear
that the Legislature intended the statutory requirements to be obligatory rather than permissive.
Gov. Code, § 815.6, may render a public entity liable for injury proximately caused by its failure
to discharge a mandatory duty imposed by an enactment.


(3)
Government Tort Liability § 7--Grounds for Relief--Liability Arising From Governmental
Activities--Real Estate Commissioner--Supervision of Licensees.
Bus. & Prof. Code, § 10176, providing that the Real Estate Commissioner must investigate the
actions of any person engaged in the business or acting in the capacity of a real estate licensee on
the verified complaint in writing of any person, is intended to protect against the risk of unlawful
appropriation of funds by a licensee.


(4a, 4b)
Government Tort Liability § 7--Grounds for Relief--Liability Arising From Governmental
Activities--Real Estate Commissioner--Duty to Supervise Licensees--Proximate Cause.
The failure of the Real Estate Commissioner to investigate a complaint about a property *850
management firm licensed by the Department of Real Estate, concerning inadequate supervision
of the firm's agent and alleged irregularities in the agent's trust accounts, was not the proximate
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cause of losses suffered by other clients of the firm resulting from the agent's conversion of
trust funds, and the Real Estate Commissioner was therefore not liable to the other clients under
Gov. Code, § 815.6, making a public entity liable for damage proximately caused by its failure
to discharge a mandatory duty imposed by an enactment. Even had the commissioner used due
care to investigate the complaint and discovered the agent's wrongdoing, there was no reasonable
assurance that sanctions would have been imposed that would have prevented subsequent losses,
since the commissioner was given discretion as to what action, if any, he deems appropriate in
dealing with transgressing licensees.


(5)
Federal Courts § 4--Certiorari--Prior Opinion.
Unlike the granting of a petition for hearing by the California Supreme Court, which serves to
vacate a Court of Appeal opinion, the issuance of a writ of certiorari from the United States
Supreme Court does not vacate an opinion of the United States Court of Appeals. Pending the
high court's decision, the Court of Appeals opinion remains the law of the case and is binding on
federal district courts within the circuit.


(6a, 6b)
Government Tort Liability § 7--Grounds for Relief--Liability Arising From Governmental
Activities--Real Estate Commissioner--Duty to Supervise Licensees--Duty to Third Persons.
A complaint alleging that the Real Estate Commissioner was negligent in failing to monitor the
operations of an agent for a property management firm licensed by the Department of Real Estate,
who was the subject of a complaint to the commissioner, and for failing to warn other clients of
the firm of ongoing irregularities, resulting in those clients continuing to make payments to the
agent which he converted to his own use, did not state a cause of action, where plaintiffs failed
to plead that they relied on any statements or conduct of the commissioner to protect them from
the agent. Thus, on the facts pleaded, the commissioner owed no duty of care to protect plaintiffs
by monitoring the agent's conduct or by warning them of his wrongdoing. Moreover, to require
the commissioner to warn clients of untoward wrongdoing by a licensed agent would nullify the
statutory policy that a licensee has a right to a quasi-judicial hearing before discipline is imposed.


(7)
Government Tort Liability § 3--Grounds for Relief--Failure to Warn or Aid.
An analysis of the possible liability of a public entity for failure to aid or warn a citizen starts
with the question of whether *851  the entity, or its agents, owe a duty of care to plaintiff in the
circumstances alleged. Generally, one has no duty to come to the aid of another. However, when
the state, or its agents, voluntarily assumes a protective attitude toward a certain member of the
public and undertakes action on behalf of that member, thereby inducing reliance, it is liable if
its failure to exercise such care increases the risk of harm or the harm is suffered because of the
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other's reliance on the undertaking. The assumption of a duty by the public entity and detrimental
reliance thereon by a citizen creates a ‘special relationship‘ between the public entity and the
citizen sufficient to impose a duty of due care on the public entity.


COUNSEL
George Deukmejian and John K. Van de Kamp, Attorneys General, Michael Franchetti and Nelson
Kempsky, Chief Deputy Attorneys General, Willard A. Shank and Richard D. Martland, Chief
Assistant Attorneys General, Marvin Goldsmith, Assistant Attorney General, Seward L. Andrews,
Jr., and James M. Schiavenza, Deputy Attorneys General, for Petitioner.
No appearance for Respondent.
William D. Kopper for Real Parties in Interest.


SIMS, J.


Factual and Procedural History
Petitioner State of California is a defendant in a civil action pending in respondent Superior
Court of Sacramento County. 1  In that action real parties in interest (hereafter plaintiffs) are suing
defendants George W. Artz, Meramonte, Inc., a California Corporation, and petitioner. Petitioner
filed a general demurrer to the complaint on October 22, 1982, which was overruled by respondent
court on December 14, 1982. *852


1 Mark Perry et al., v. George W. Artz et al., Sacramento County Superior Court No. 305075.


Petitioner thereafter filed this writ proceeding alleging that respondent acted in excess of its
jurisdiction in overruling the demurrer. We issued an alternative writ of prohibition.


The complaint, filed by plaintiffs on behalf of themselves and a class, alleges as follows: 2


2 Because the petition asks us to review a ruling on a demurrer, we accept as true those factual
allegations which are properly pleaded in plaintiffs' complaint. (See Thompson v. County of
Alameda (1980) 27 Cal.3d 741, 746 [167 Cal.Rptr. 70, 614 P.2d 728, 12 A.L.R.4th 701].)


Defendant George W. Artz is president and principal stockholder of defendant Meramonte, Inc.,
Artz and Meramonte, Inc., operate a real estate business under a license issued by petitioner's
Department of Real Estate. On or about June 7, 1979, defendant Artz entered into an agency
agreement with Bruce Stuart, whereby Stuart would operate a property management business
in Davis known as Rental Services. Rental Services was to be a subsidiary of Meramonte, Inc.
Defendants Artz and Meramonte, Inc., provided Stuart with a branch license which Stuart posted
on his wall. In December 1981, Stuart fraudulently told plaintiffs funds were needed for advanced
maintenance and management fees to manage plaintiffs' rental properties, and in reliance on
Stuart's misrepresentations, plaintiffs paid substantial sums of money to Stuart.
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Before his death in February of 1982, Stuart converted to his own use funds which class members
paid to him in trust. These funds were to be used for maintenance of class members' real property
and to refund tenants' security and cleaning deposits.


Plaintiffs' claims against petitioner are set forth in their fourth and fifth causes of action.


In their fourth cause of action, plaintiffs allege as follows: In February of 1980, David Robinson
filed a verified complaint with petitioner's Real Estate Commissioner and/or Department of
Real Estate (hereafter collectively commissioner) 3  alleging inadequate supervision by Artz and
Meramonte of their agent, Stuart. Robinson's complaint also alleged irregularities in Stuart's trust
accounts. Petitioner took no steps to investigate Robinson's allegations despite a statutory duty to
do so. As a proximate result of petitioner's failure to investigate, plaintiffs lost all funds entrusted
to defendants and Stuart. *853


3 The Real Estate Commissioner is the chief officer of the Department of Real Estate, located
within the Business and Transportation Agency. (Bus. & Prof. Code, § 10050.) We refer to the
commissioner and the department collectively as commissioner. (See Norman v. Department
of Real Estate (1979) 93 Cal.App.3d 768, 772 [155 Cal.Rptr. 715].)


In their fifth cause of action, plaintiffs allege: Nearly two years after the Robinson complaint,
on November 2, 1981, Rebecca King filed a verified complaint with the commissioner making
substantially the same allegations that Robinson had made. The commissioner then investigated
and found the irregularities alleged but never informed plaintiffs of his findings, although he did
inform defendants. Plaintiffs subsequently paid additional funds to defendants and Stuart, which
were also converted by Stuart.


Plaintiffs plead that the commissioner had a duty to monitor Stuart's activities and to warn them
of his findings regarding defendants' mishandling of trust funds and that their losses were the
proximate result of the commissioner's negligent failure to perform these duties.


Petitioner demurred generally to plaintiffs' complaint, claiming that (1) the duty to investigate
complaints against real estate brokers is discretionary, and failure to carry out discretionary
acts is shielded by governmental immunity; (2) the commissioner's alleged failure to investigate
plaintiffs' claims cannot be the proximate cause of plaintiffs' harm as a matter of law since it
would be speculative to guess as to what, if any, action the commissioner would have taken against
defendants following an investigation; and (3) the commissioner owes no duty to warn potential
victims of improprieties revealed in his investigations; thus, a decision not to warn in a given
instance is merely a discretionary act shielded by governmental immunity. The trial court overruled
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the demurrer, and this petition followed. We issue a peremptory writ of mandate directing the trial
court to sustain the demurrer.


Discussion


I
We first address petitioner's fourth cause of action, premised on the commissioner's failure to
investigate Robinson's complaint. 4


4 Petitioner cannot obtain review of the trial court's order overruling the demurrer by direct
appeal. ( Harmon v. DeTurk (1917) 176 Cal. 758, 761; Morris v. Berman (1958) 159
Cal.App.2d 770, 797;6 Witkin, Cal. Procedure (2d ed. 1971) Appeal, § 64, p. 4078.)
Petitioner's eventual remedy of appeal from the final judgment when rendered is clearly
inadequate; therefore, relief by extraordinary writ is an appropriate remedy where, as
here, it is desirable that an important jurisdictional question presented by the defense of
governmental immunity be speedily determined. ( County of Sacramento v. Superior Court
(1972) 8 Cal.3d 479, 481 [105 Cal.Rptr. 374, 503 P.2d 1382]; People v. Superior Court
(1947) 29 Cal.2d 754, 756 [178 P.2d 1, 40 A.L.R.2d 919]; see 5 Witkin, Cal. Procedure (2d
ed. 1971) Extraordinary Writs, § 52, pp. 3826-27.)


Petitioner claims it is immune from liability by virtue of the Government Tort Claims Act of 1963.
(Gov. Code, tit. 1, div. 3.6, §§ 810-996.6.) Petitioner *854  notes that tort liability of public entities
is now governed exclusively by statute. (Gov. Code, § 815; see Gonzales v. State of California
(1972) 29 Cal.App.3d 585, 590 [105 Cal.Rptr. 804]; Susman v. City of Los Angeles (1969) 269
Cal.App.2d 803, 809 [75 Cal.Rptr. 240]; Datil v. City of Los Angeles (1968) 263 Cal.App.2d 655,
660 [69 Cal.Rptr. 788].) Government Code section 815 creates a general governmental immunity
‘Except as otherwise provided....‘ One of the provisions ‘otherwise‘ creating an exception to the
general rule of immunity is Government Code section 815.6, which provides: ‘Where a public
entity is under a mandatory duty imposed by an enactment that is designed to protect against the
risk of a particular kind of injury, the public entity is liable for an injury of that kind proximately
caused by its failure to discharge the duty unless the public entity establishes that it exercised
reasonable diligence to discharge the duty.‘


(1)Government Code section 815.6 contains a three-pronged test for determining whether liability
may be imposed on a public entity: (1) an enactment must impose a mandatory, not discretionary,
duty ( Morris v. County of Marin (1977) 18 Cal.3d 901, 907-909 [136 Cal.Rptr. 251, 559 P.2d
606]); (2) the enactment must intend to protect against the kind of risk of injury suffered by the
party asserting section 815.6 as a basis for liability (see Shelton v. City of Westminster (1982) 138
Cal.App.3d 610, 619-620 [188 Cal.Rptr. 205]; Hecton v. People ex rel. Dept. of Transportation
(1976) 58 Cal.App.3d 653, 656 [130 Cal.Rptr. 230]); and (3) breach of the mandatory duty must be



http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000220&cite=176CAL758&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_220_761&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_761

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=159CAAPP2D770&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_225_797&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_797

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=159CAAPP2D770&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_225_797&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_797

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=113443&cite=9WITPROCChXIIIs64&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=NA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=8CALIF3D479&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_233_481&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_481

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=8CALIF3D479&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_233_481&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_481

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972126647&pubNum=661&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=29CALIF2D754&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_231_756&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_756

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=29CALIF2D754&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_231_756&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_756

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1947112469&pubNum=661&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=113443&cite=8WITPROCChXIIs52&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=NA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=113443&cite=8WITPROCChXIIs52&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=NA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS815&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=29CAAPP3D585&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_590&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_590

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=29CAAPP3D585&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_590&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_590

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972103445&pubNum=227&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=269CAAPP2D803&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_225_809&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_809

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=269CAAPP2D803&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_225_809&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_809

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969111767&pubNum=227&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=263CAAPP2D655&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_225_660&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_660

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=263CAAPP2D655&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_225_660&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_660

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968111805&pubNum=227&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS815&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS815.6&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS815.6&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=18CALIF3D901&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_233_907&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_907

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977111237&pubNum=661&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977111237&pubNum=661&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS815.6&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=138CAAPP3D610&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_619&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_619

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=138CAAPP3D610&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_619&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_619

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982155148&pubNum=227&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=58CAAPP3D653&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_656&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_656

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=58CAAPP3D653&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_656&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_656

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976102331&pubNum=227&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





State of California v. Superior Court, 150 Cal.App.3d 848 (1984)
197 Cal.Rptr. 914


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 7


a proximate cause of the injury suffered. (See Whitcombe v. County of Yolo (1977) 73 Cal.App.3d
698, 707-708 [141 Cal.Rptr. 189]; see generally Van Alstyne, Cal. Government Tort Liability
Practice (Cont.Ed.Bar 1980) §§ 2.41-2.48, pp. 93-107.)


(2)Plaintiffs contend that a mandatory duty to investigate is established by Business and
Professions Code section 10176, which provides in pertinent part that ‘The commissioner [of real
estate] may, upon his own motion, and shall, upon the verified complaint in writing of any person,
investigate the actions of any person engaged in the business or acting in the capacity of a real
estate licensee within this state,...‘ (Italics added.) 5  We agree. *855


5 Business and Professions Code section 10176 provides in its entirety: ‘The commissioner
may, upon his own motion, and shall, upon the verified complaint in writing of any person,
investigate the actions of any person engaged in the business or acting in the capacity of a
real estate licensee within this state, and he may temporarily suspend or permanently revoke
a real estate license at any time where the licensee, while a real estate licensee, in performing
or attempting to perform any of the acts within the scope of this chapter has been guilty of
any of the following:
‘(a) Making any substantial misrepresentation.
‘(b) Making any false promises of a character likely to influence, persuade or induce.
‘(c) A continued and flagrant course of misrepresentation or making of false promises
through real estate agents or salesmen.
‘(d) Acting for more than one party in a transaction without the knowledge or consent of
all parties thereto.
‘(e) Commingling with his own money or property the money or other property of others
which is received and held by him.
‘(f) Claiming, demanding, or receiving a fee, compensation or commission under any
exclusive agreement authorizing or employing a licensee to perform any acts set forth in
Section 10131 for compensation or commission where such agreement does not contain a
definite, specified date of final and complete termination.
‘(g) The claiming or taking by a licensee of any secret or undisclosed amount of
compensation, commission or profit or the failure of a licensee to reveal to the employer of
such licensee the full amount of such licensee's compensation, commission or profit under
any agreement authorizing or employing such licensee to do any acts for which a license
is required under this chapter for compensation or commission prior to or coincident with
the signing of an agreement evidencing the meeting of the minds of the contracting parties,
regardless of the form of such agreement, whether evidenced by documents in an escrow or
by any other or different procedure.
‘(h) The use by a licensee of any provision allowing the licensee an option to purchase in
an agreement authorizing or employing such licensee to see, buy, or exchange real estate or
a business opportunity for compensation or commission, except when such licensee prior
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to or coincident with election to exercise such option to purchase reveals in writing to the
employer the full amount of licensee's profit and obtains the written consent of the employer
approving the amount of such profit.
‘(i) Any other conduct, whether of the same or a different character than specified in this
section, which constitutes fraud or dishonest dealing.
‘(j) Obtaining the signature of a prospective purchaser to an agreement which provides
that such prospective purchaser shall either transact the purchasing, leasing, renting or
exchanging of a business opportunity property through the broker obtaining such signature,
or pay a compensation to such broker if such property is purchased, leased, rented or
exchanged without the broker first having obtained the written authorization of the owner of
the property concerned to offer such property for sale, lease, exchange or rent.‘


Section 19 of the Business and Professions Code provides that, as used in that code, ‘'Shall’
is mandatory and 'may' is permissive.‘ In Business and Professions Code section 10176, the
Legislature has used the words ‘may‘ and ‘shall‘ in the same sentence, obviously to establish
different duties on the part of the commissioner. Section 10176 clearly contemplates that the
commissioner has a mandatory duty to investigate complaints that are submitted in writing
and are verified but that the commissioner retains discretion whether to investigate in other
circumstances. Here ‘the statutory language makes quite clear that the Legislature intended the
statutory requirements to be obligatory rather than permissive ....‘ ( Morris v. County of Marin,
supra., 18 Cal.3d at p. 910.) We hold that, where the commissioner receives a verified complaint
in writing, Business and Professions Code section 10176 imposes a mandatory duty on the
commissioner, within the meaning of Government Code section 815.6, to investigate the actions
of any person accused in the complaint who is engaged in the business or acting in the capacity
of a real estate licensee within this state.


The commissioner contends our holding contravenes Taliaferro v. Locke (1960) 182 Cal.App.2d
752 [6 Cal.Rptr. 813] and *856  Ascherman v. Bales (1969) 273 Cal.App.2d 707 [78 Cal.Rptr.
445]. Both cases hold a prosecutor has no mandatory duty to initiate a prosecution pursuant
to Government Code section 26501, which provides in pertinent part: ‘The district attorney
shall institute proceedings before magistrates for the arrest of persons charged with or
reasonably suspected of public offenses when he has information that such offenses have been
committed.‘ (Italics added.) Taliaferro makes clear that the emphasized language of section 26501
refutes any legislative intent to impose a mandatory duty on a prosecutor: ‘[A]lthough Government
Code section 26501 uses the sometimes mandatory 'shall’ in defining the district attorney's duty
to institute proceedings, the use is qualified by the ensuing clauses that imply that he, the district
attorney, reasonably suspects a person charged with crime and has information to cause him to
believe that an offense has been committed.‘ ( Taliaferro, supra., 182 Cal.App.2d at p. 757.)
Taliaferro's reading of the statute was followed in Ascherman, supra., 273 Cal.App.2d at page
708. We find no language in Business and Professions Code section 10176 analogous to the
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language of discretion in Government Code section 26501; Taliaferro and Ascherman are therefore
inapposite. 6


6 The instant case is closer to Board of Supervisors v. Simpson (1951) 36 Cal.2d 671 at pages
675-676 [227 P.2d 14], where the Supreme Court held that a district attorney had a mandatory
duty to institute proceedings under the Red Light Abatement Act, upon request of a board of
supervisors, where former section 731 of the Code of Civil Procedure provided in pertinent
part that ‘such district attorney ... must bring such action whenever directed by the board
of supervisors....‘ As we point out, post, the duty to investigate is not the sameas the duty
to institute an action.


(3)Plaintiffs argue further that Business and Professions Code section 10176 is intended to protect
against the risk of injury they suffered, to wit, the unlawful appropriation of funds by a licensee.
Once again, we agree.


One of the purposes of the Real Estate Act, of which Business and Professions Code section
10176 is a part, is to insure, as far as possible, that real estate licensees will be honest and truthful
in their dealings with members of the public. ( Brown v. Gordon (1966) 240 Cal.App.2d 659,
667 [49 Cal.Rptr. 901]; Buckley v. Savage (1960) 184 Cal.App.2d 18, 31-32 [7 Cal.Rptr. 328].)
Investigations required by Business and Professions Code section 10176 serve to initiate a process
by which dishonest acts of real estate licensees can be discovered. Section 10176 therefore intends
to protect members of the public, such as plaintiffs, from what happened to them: the dishonest
appropriation of funds of a client by a real estate licensee.


(4a)Finally, plaintiffs contend the commissioner's failure to investigate the Robinson complaint
was the lawful proximate cause of their loss. It is at this point that our path diverges from plaintiffs'.
Unlike Robert Frost, however, we take the path more travelled by. *857


The instant case is governed by our prior decision in Whitcombe v. County of Yolo, supra., 73
Cal.App.3d 698, which was approved by our Supreme Court, albeit on other grounds, in Williams
v. State of California (1983) 34 Cal.3d 18 at page 22 [192 Cal.Rptr. 233, 664 P.2d 137] and
in Davidson v. City of Westminster (1982) 32 Cal.3d 197 at page 202 [185 Cal.Rptr. 252, 649
P.2d 894]. In Whitcombe, plaintiffs alleged that probation officers negligently failed to supervise
and report the conduct of a violence-prone probationer. As a result the probationer remained on
probation and eventually injured plaintiffs. Positing liability on Government Code section 815.6,
plaintiffs contended, inter alia, that probation officers breached a mandatory duty contained in
Penal Code section 1203.12, which provides in relevant part that, ‘The probation officer shall ...
report to the court ... any violation or breach of the terms and conditions imposed by such court
on the person placed in his care.‘ ( Whitcombe v. County of Yolo, supra., 73 Cal.App.3d at p. 707.)
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Concluding that plaintiffs could not show proximate cause as a matter of law, we said: ‘’‘Proximate
cause is legal cause, as distinguished from the laymen's notion of actual cause, and is always, in
the first instance, a question of law.‘’ ( Golden v. Dungan (1971) 20 Cal.App.3d 295 [97 Cal.Rptr.
577]; Tate v. Canonica (1960) 180 Cal.App.2d 898 [5 Cal.Rptr. 28].) Proximate cause '‘is that cause
which, in natural and continuous sequence, unbroken by any efficient intervening cause, produced
the injury [or damage complained of] and without which such result would not have occurred.‘’ (
Kettman v. Levine (1953) 115 Cal.App.2d 844 [253 P.2d 102].) [¶] Granting or revoking probation
is within the discretion of the trial court. While the court must consider a probation officer's report,
it is not bound by that report and recommendation, or, indeed, the record of the case. Rather,
'[i]t must be guided by considerations pertaining to psychology, sociology and penology, or, in
the words of the code, to ‘the ends of justice‘; by general rules of policy which have not been
and in the nature of the case should not be crystallized into positive or definite rules of law.’ (
People v. Jones (1927) 87 Cal.App. 482, 497[262 P.361].) [¶] In view of the latitude accorded
the trial court, appellants' argument that defendants' alleged inaction in keeping and presenting
reports about Gibson precluded the court from revoking Gibson's probation and thus proximately
caused their injuries, is specious. Even had the court reviewed Gibson's record, it remained under
no obligation to revoke probation.‘ ( Whitcombe v. County of Yolo, supra., 73 Cal.App.3d at pp.
707-708.)


Here, even had the commissioner used due care to investigate the Robinson complaint, and had
discovered Stuart's wrongdoing, there is no reasonable assurance that sanctions would have been
imposed that would have prevented plaintiffs' subsequent losses. At this point, the nature of
the commissioner's *858  mandatory statutory duty becomes crucial. Business and Professions
Code section 10176 places a mandatory duty on the commissioner to ‘investigate‘ in appropriate
circumstances. ‘Investigate‘ means ‘to track, trace ... to observe or study closely: inquire into
systematically ....‘ (Webster's Third New Internat. Dict. (1981) p. 1189.) The commissioner's
mandatory statutory duty to ‘investigate‘ the Robinson complaint may not reasonably be read as
imposing a mandatory duty on the commissioner to take action in the event the commissioner's
investigation discloses evidence of wrongdoing. Indeed, the Business and Professions Code
specifically allows the commissioner discretion as to what action, if any, he deems appropriate to
deal with transgressing licensees.


For example, the commissioner may initiate proceedings to suspend or permanently revoke a real
estate license in a proper case. (See Bus. & Prof. Code, §§ 10130, 10165, 10175, 10176; People
ex rel. Savage v. L. A. Trust Deed etc. Exchange (1961) 190 Cal.App.2d 66, 78 [12 Cal.Rptr. 144];
compare Elson v. Public Utilities Commission (1975) 51 Cal.App.3d 577, 581-582 [124 Cal.Rptr.
305].) A real estate licensee investigated by the commissioner has a right to a quasi-judicial
evidentiary hearing prior to suspension or revocation of the license. (Bus. & Prof. Code, § 10100;
Gov. Code, §§ 11500, 11501.) Following the hearing, the hearing officer makes recommendations
to the commissioner, who may accept or reject the recommendations. (Gov. Code, § 11517; see
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Bus. & Prof. Code, § 10175; Rylander v. Karpe (1976) 60 Cal.App.3d 317, 320 [131 Cal.Rptr.
415].) A licensee dissatisfied with the administrative decision can compel judicial review. (Gov.
Code, § 11523; see Rylander v. Karpe, supra..)


These provisions make it clear that the commissioner retains a discretionary power to pursue
disciplinary measures against a licensee. Moreover, he cannot act unilaterally to suspend or
revoke a license; rather, suspension or revocation can occur only following a formal adjudicatory
process at which accusations have to be proved by the Department of Real Estate, not by the
accused. Rylander v. Karpe, supra., 60 Cal.App.3d at p. 322.) In addition, had the accusations been
sustained, and had the commissioner exercised his discretionary power to impose discipline (see
Bus. & Prof. Code, § 10175), that discipline could have been in the form of a license suspension
for as little as 15 days (see Rylander v. Karpe, supra.)—a penalty that would not have had any
obvious effect on plaintiffs' losses.


In short, several procedural steps lie between an initial investigation that discloses evidence of
wrongdoing and any eventual imposition of effective *859  sanctions against an offending real
estate agent. 7  The causal link is thus tenuous at best. 8


7 As we point out in part II, post, plaintiffs cannot contend the commissioner had a duty to
warn them of Stuart's misconduct. They have failed to plead they relied to their detriment on
the commissioner's duty to investigate the Robinson complaint; consequently, they cannot
invoke a specific duty on the part of the commissioner to warn them. (See Williams v. State
of California, supra., 34 Cal.3d at p. 24.)


8 We note parenthetically that to the extent plaintiffs pursue a theory of proximate cause, they
paint themselves into an immunity corner. The failure of the commissioner to investigate,
in and of itself, had no bearing on plaintiffs' losses; their argument must be that had the
commissioner investigated, he would have taken action to prevent their losses. One such
form of action is the revocation or suspension of Stuart's license, but the commissioner
is specifically immunized from liability for his discretionary failure to suspend or revoke
a license pursuant to Government Code section 818.4. (See Bus. & Prof. Code, § 10175;
Department of Motor Vehicles v. Superior Court (1980) 105 Cal.App.3d 537, 541 [164
Cal.Rptr. 379]; compare Morris v. County of Marin, supra., 18 Cal.3d at pp. 911-912.)
A second remedy available to the commissioner was to bring an action for an injunction
pursuant to Business and Professions Code section 10081.5. Section 10081.5 clearly gave
discretionary powers to the commissioner to institute an action, and any failure to do so was
immunized by Government Code section 818.2, which shields a public entity from liability
for failing, in its discretion, to enforce any law. (See Morris v. County of Marin, supra.,
18 Cal.3d at pp. 916-917; People ex rel. Savage v. L. A. Trust Deed etc. Exchange, supra.,
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190 Cal.App.2d at p. 78.) Consequently, plaintiffs' proximate cause argument leads them
inexorably into immunities that insulate the commissioner from liability.


(5)(See fn. 9.) The limited nature of the commissioner's duty to ‘investigate,‘ and its relationship
to proximate cause, distinguish this case from S. A. Empresa de Viacao Aerea Rio Grandense (
Varig Airlines) v. United States (9th Cir. 1982) 692 F.2d 1205 (cert. granted sub nom. United States
v. S. A. Empresa de Viacao Aerea Grandense (Varig Airlines) (1983) 461 U.S. 925 [77 L.Ed.2d
296, 103 S.Ct. 2084]) and United Scottish Insurance v. United States (9th Cir. 1982) 692 F.2d 1209
(cert. granted sub nom. United States v. United Scottish Insurance Co., et al. (1983) 461 U.S. 925
[77 L.Ed.2d 296, 103 S.Ct. 2084]), relied upon by plaintiffs. 9  For present purposes, we assume,
arguendo, the cases were correctly decided.


9 The Supreme Court's granting of a petition for writ of certiorari did not vacate these opinions.
A writ of certiorari is a writ issued from a superior to an inferior court or tribunal commanding
the latter to send up the record of a particular case. (14 C.J.S. (1939) Certiorari, § 1, p. 121;
see 14 Am.Jur.2d (1964) Certiorari, § 1, p. 777.) Unlike the granting of a petition for hearing
by the California Supreme Court, which serves to vacate a court of appeal opinion (see 6
Witkin, Cal. Procedure (2d ed. 1971) Appeal, § 617, pp. 4540-4541), the issuance of a writ
of certiorari from the United States Supreme Court does not vacate an opinion of the United
States Court of Appeals. Pending the high court's decision, a circuit court of appeals opinion
remains the law of the case (see Knauff v. Shaughnessy (S.D.N.Y. 1949) 88 F.Supp. 607, 609,
affd. 179 F.2d 628) and is binding upon federal district courts within the circuit ( Lakeside
Community Hospital v. Tahoe Regional (D.Nev. 1978) 461 F.Supp. 1150, 1153).


In both cases plaintiffs brought suit against the United States under the Federal Tort Claims Act
(28 U.S.C. § 2671 et seq.) for damages following *860  airplane crashes. Relying on California
tort law, plaintiffs contended the Federal Aviation Administration (F.A.A.) negligently inspected
and certified aircraft for flight and that the negligent inspection and certification failed to disclose
defects in the aircraft that caused the planes to crash.


In S. A. Empresa, supra., 692 F.2d 1205, 10  the Ninth Circuit concluded that the F.A.A. had
undertaken the inspection and certification of a civilian aircraft, that the Federal Aviation Act of
1958 provided for mandatory certification of design and performance characteristics of aircraft so
inspected (see 49 U.S.C. § 1423), that the F.A.A. had promulgated design criteria for certification
of aircraft, and that the plane in question had been certified for flight even though it contained
design components that violated F.A.A. regulations. ( S. A. Empresa de Viacao Aerea Rio
Grandense v. United States, supra., 692 F.2d at pp. 1207-1208.) Had the design defects been
known, the plane would have been ‘grounded.‘ (Ibid.) Accordingly, in S. A. Empresa, had the
F.A.A. inspection been done with due care and the design defects disclosed, the plane could not
have been lawfully certified for flight and could not have gotten off the ground. There was therefore



http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=190CAAPP2D78&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_225_78&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_78

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982146282&pubNum=0000350&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982146282&pubNum=0000350&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983218409&pubNum=708&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983218409&pubNum=708&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983218409&pubNum=708&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982143518&pubNum=0000350&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983218409&pubNum=708&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983218409&pubNum=708&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=113443&cite=9WITPROCChXIIIs617&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=NA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=113443&cite=9WITPROCChXIIIs617&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=NA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1950117826&pubNum=345&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_345_609&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_609

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1950117825&pubNum=350&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978123955&pubNum=345&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_345_1153&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_1153

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978123955&pubNum=345&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_345_1153&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_1153

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS2671&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982146282&pubNum=350&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982146282&pubNum=0000350&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_350_1207&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1207

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982146282&pubNum=0000350&originatingDoc=I636d3923fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_350_1207&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1207





State of California v. Superior Court, 150 Cal.App.3d 848 (1984)
197 Cal.Rptr. 914


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 13


no question but that the F.A.A.'s negligent inspection and certification of the plane was a proximate
cause of the plane's crash landing.


10 S. A. Empresa involved the inspection and certification of aircraft design. (See 49 U.S.C.
§ 1423(b).) United Scottish Insurance involved the inspection and certification of a plane
for ‘airworthiness.‘ (See 49 U.S.C. § 1423(c).) However, the analysis in United Scottish
Insurance written by the same justice, simply tracks that in S. A. Empresa. (See United
Scottish Insurance v. United States, supra., 692 F.2d at pp. 1210-1211.)


(4b)Here the commissioner's mandatory duty to investigate Stuart's actions is arguably comparable
to the F.A.A.'s duty to inspect. However, as we have seen, the commissioner has no duties
corresponding to the F.A.A.'s duties of mandatory certification or grounding. The commissioner's
statutory duty to inquire into Stuart's activities may not be equated with a duty to ‘certify‘ Stuart's
honesty. Nor did the commissioner have any duty to ‘ground‘ Stuart in the event an investigation
disclosed evidence of Stuart's wrongdoing.


We conclude the commissioner's failure to investigate cannot be a lawful proximate cause of
plaintiffs' injuries. ( Whitcombe v. County of Yolo, supra., 73 Cal.App.3d at pp. 707-708.)
Therefore, the trial court acted in excess of its jurisdiction in overruling petitioner's demurrer to
plaintiffs' fourth cause of action.


II
(6a)Petitioner also contends its demurrer should have been sustained as to plaintiffs' fifth cause
of action. There, plaintiffs allege the commissioner *861  was negligent when, after investigating
the King complaint and finding irregularities in Stuart's business, he (1) failed to monitor Stuart's
continued operations, and (2) failed to warn plaintiffs of the ongoing irregularities. Plaintiffs allege
that, as a proximate result of these failures, they continued to make payments to Stuart and that
Stuart converted the funds to his own use.


As we pointed out in part I, ante, we are aware of no ‘enactment‘ that placed a mandatory duty
on the commissioner to take action following an investigation. Our Supreme Court has recently
addressed the scope of liability of public entities for their alleged negligent failure to aid or warn a
citizen in two cases in which no ‘enactment‘ placed a duty on the public entity to take such action.


In Davidson v. City of Westminster, supra., 32 Cal.3d 197, plaintiff, a woman, was stabbed in a
laundromat that was under police surveillance. Her complaint alleged that police officers knew of
other stabbings in the same or nearby laundromats, knew that plaintiff was in the laundromat, and
identified a man on the premises as a likely perpetrator of a stabbing that occurred the evening
before. As officers watched, the suspect entered and left the laundromat several times. The officers
neither intervened nor warned plaintiff, and she was stabbed. Her complaint alleged causes of
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action for intentional and negligent infliction of emotional distress, negligent investigation, failure
to protect, and failure to warn. Concluding the officers owed no duty to plaintiff, the court held
her complaint stated no causes of action for negligence. (P. 209.) 11


11 The court also held ‘as a matter of law ... on the alleged facts the officers' conduct did not
rise to the level of outrageous conduct‘ necessary to state a cause of action for intentional
infliction of emotional distress. ( Davidson, supra., at p. 210.)


In Williams v. State of California, supra., 34 Cal.3d 18, plaintiff filed a complaint alleging she
was injured when a heated brake drum from a passing truck was propelled through her windshield
and hit her. She further alleged that unnamed agents of the state who investigated the accident
were negligent in failing to test the heat of the brake drum, failing to secure the identification
of witnesses, and failing to attempt investigation of the owner or occupant of the truck whose
brake drum had caused her injuries. The Supreme Court held that judgment on the pleadings was
properly entered for the state but that plaintiff should be allowed an opportunity to amend in light
of the misunderstanding of all participants in the trial court as to the applicable law. (P. 28.)


(7)Both Davidson and Williams recognize that an analysis of the possible liability of a public entity
for failure to aid or warn a citizen starts *862  with the question of whether the entity, or its agents,
owed a duty of care to plaintiff in the circumstances alleged. (See Williams v. State of California,
supra., 34 Cal.3d at p. 22; Davidson v. City of Westminster, supra., 32 Cal.3d at pp. 201-202.) ‘As
a rule, one has no duty to come to the aid of another. A person who has not created a peril is not
liable in tort merely for failure to take affirmative action to assist or protect another unless there is
some relationship between them which gives rise to a duty to act. (Rest.2d Torts, § 314; 4 Witkin,
Summary of Cal. Law (8th ed.) Torts, § 554, p. 2821.) Also pertinent to our discussion is the role
of the volunteer who, having no initial duty to do so, undertakes to come to the aid of another—
the 'good Samaritan.’ He is under a duty to exercise due care in performance and is liable if (a) his
failure to exercise such care increases the risk of such harm, or (b) the harm is suffered because of
the other's reliance upon the undertaking. (Rest.2d Torts, § 323.)‘ ( Williams, supra., 34 Cal.3d at
p. 23.) ‘[W]hen the state, through its agents, voluntarily assumes a protective duty toward a certain
member of the public and undertakes action on behalf of that member, thereby inducing reliance,
it is held to the same standard of care as a private person or organization.‘ ( Id., at p. 24.)


In common parlance, the assumption of a duty by the public entity and detrimental reliance thereon
by a citizen create a ‘special relationship‘ between the public entity and the citizen sufficient to
impose a duty of due care on the public entity. ( Williams, supra., at p. 25; see Davidson v. City
of Westminster, supra., 32 Cal.3d at pp. 202-203.)


(6b)It is clear, however, that where, as here, the public entity neither creates the peril nor acts
affirmatively so as to increase the risk to plaintiffs, detrimental reliance by a citizen on the
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statements or conduct of a public entity is essential to the creation of a ‘special relationship.‘ (
Williams, supra., 34 Cal.3d at p. 27.) ‘This does not mean that a promise and reliance thereon are
indispensable elements of a special relationship. Such a relationship has also been found when the
conduct of a police officer, in a situation of dependency, results in detrimental reliance on him for
protection.‘ ( Id., at p. 25, italics in original; Davidson, supra., 32 Cal.3d at pp. 208-209.)


In the instant case, plaintiffs have failed to plead that they relied on any statements or conduct of the
commissioner to protect them from Stuart. Nothing in their complaint indicates the commissioner
lulled them ‘into a false sense of security ....‘ ( Williams, supra., 34 Cal.3d at p. 25; see Mann
v. State of California (1977) 70 Cal.App.3d 773 [139 Cal.Rptr. 82].) On the facts pleaded, the
commissioner owed no duty of care to protect plaintiffs by monitoring Stuart's conduct or by
warning them of Stuart's wrongdoing. *863


In addition, we conclude it would be bad policy to impose on the commissioner a duty to warn in the
circumstances of this case. (See Davidson v. City of Westminster, supra., 32 Cal.3d at pp. 208-209
[imposition of duty to warn victim of potential assault held bad policy as tending to ‘paralyze a
neighborhood‘].) Plaintiffs ask that we impose a duty on the commissioner to warn clients of a real
estate agent of evidence of the agent's wrongdoing disclosed during an investigation and without
any adjudicatory hearing. Such a warning to clients could obviously have a disastrous impact on
an agent's reputation and business; it would constitute a form of discipline at least as potent as
more formal sanctions such as suspension of a license. Therefore, to require the commissioner to
warn clients of unproved wrongdoing by a licensed agent would nullify the statutory policy that
a licensee has a right to a quasi-judicial hearing before discipline is imposed. (See Bus. & Prof.
Code, § 10100; Gov. Code, §§ 11500, 11501.)


Finally, plaintiffs rely upon Green v. City of Livermore (1981) 117 Cal.App.3d 82 [172 Cal.Rptr.
461], decided before either Davidson or Williams. In Green, plaintiffs' complaint alleged that police
officers arrested an automobile's driver for driving under the influence but let two intoxicated
passengers remain in the car. The officers failed to remove the car's keys and one of the passengers
started the car, drove away, and caused a fatal collision. The Court of Appeal reversed a judgment
of dismissal entered after the sustaining of a demurrer without leave to amend. (P. 91.) In the instant
case, plaintiffs argue that Green controls because the commissioner failed to take away Stuart's
‘keys‘ by monitoring his activities.


We find Green distinguishable. There, plaintiffs pleaded that enactments of the city and its police
department imposed a mandatory duty to disable the automobile, to impound the automobile, or
to remove the keys from the automobile. ( Green, supra., 117 Cal.App.3d at pp. 89-90.) Since the
officers' duty to remove the car keys was predicated on an enactment imposing a mandatory duty
pursuant to Government Code section 815.6, plaintiffs in Green did not have to plead the existence
of any special relationship in order to create a duty of care.
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We conclude plaintiffs' complaint fails to state facts sufficient to constitute a cause of action against
petitioner. (Code Civ. Proc., § 430.10, subd. (e).) Accordingly, we will treat the petition for writ of
prohibition as one for writ of mandate (see Simmons v. Superior Court (1950) 96 Cal.App.2d 119,
133 [214 P.2d 844, 19 A.L.R.2d 288]) and issue a peremptory writ commanding the trial court to
sustain petitioner's demurrer. However, because the demurrer was to plaintiffs' original complaint,
and because Williams v. State of California, supra., was not decided when the trial court ruled on
the demurrer, fairness requires that plaintiffs' be allowed to amend their *864  complaint should
they ask for leave to do so. (See Williams v. State of California, supra., 34 Cal.3d at p. 28.)


Disposition
Let a peremptory writ of mandate issue commanding respondent Superior Court of Sacramento
County to enter an order sustaining petitioner's demurrer to the complaint of real parties in interest.


Puglia, P. J., and Sparks, J., concurred. *865


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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4 Cal.5th 145
Supreme Court of California.


T.H., a Minor, etc., et al., Plaintiffs and Appellants,
v.


NOVARTIS PHARMACEUTICALS CORPORATION, Defendant and Respondent.


S233898
|


Filed 12/21/2017


Synopsis
Background: Minors who were injured while in utero through mother's use of generic
asthma medication brought action against former manufacturer of brand name medication and
other drug companies, physicians, and hospital, alleging negligence, concealment, intentional
misrepresentation, and negligent misrepresentation. The Superior Court, San Diego County, No.
37–2013–00070440–CU–MM–CTL, Joan M. Lewis, J., sustained former manufacturer's demurrer
without leave to amend, and minors appealed. The Court of Appeal, 199 Cal.Rptr.3d 768, reversed
and remanded. Former manufacturer petitioned for review.


Holdings: After grant of review, in opinion superseding that of Court of Appeal, the Supreme
Court, Cuéllar, J., held that:


[1] a brand-name drug manufacturer has the duty under state law to warn of the risks about which
it knew or reasonably should have known, regardless of whether the consumer is prescribed the
brand-name drug or its generic bioequivalent, and


[2] liability for asserted breach of former manufacturer's duty to warn about potential risks of drug
did not end as matter of law at the moment manufacturer sold its rights to successor.


Affirmed.


Corrigan, J., concurred in part, dissented in part, and filed opinion in which Cantil-Sakauye, C.J.,
and Kruger, J., joined.


Procedural Posture(s): On Appeal; Petition for Discretionary Review; Demurrer to Complaint.
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West Headnotes (23)


[1] Appeal and Error Objections and exceptions;  demurrer
On review of a demurrer, Supreme Court accepts as true all properly pleaded facts.


17 Cases that cite this headnote


[2] Products Liability Drugs in general
States Product safety;  food and drug laws
Because federal regulations preclude generic manufacturers from unilaterally altering
the warning labels on their drugs, federal law preempts state tort claims against generic
manufacturers for failure to provide adequate warnings; state tort claims against a brand-
name manufacturer based on a failure to warn, however, are not preempted. 21 C.F.R. §
314.70(b)(2)(v).


3 Cases that cite this headnote


[3] Health Effect of approval or non-approval;  off-label use
Physicians may, in their professional judgment, prescribe a drug for a purpose other than
that for which it has been approved by the Food and Drug Administration (FDA).


2 Cases that cite this headnote


[4] Appeal and Error Objections and exceptions;  demurrer
In reviewing an order sustaining a demurrer, appellate court examines the operative
complaint de novo to determine whether it alleges facts sufficient to state a cause of action
under any legal theory.


89 Cases that cite this headnote


[5] Appeal and Error Objections and exceptions;  demurrer
Appeal and Error Objections and exceptions;  demurrer
On review of an order sustaining a demurrer, where the demurrer was sustained without
leave to amend, appellate court considers whether the plaintiff could cure the defect by
an amendment, and the plaintiff bears the burden of proving an amendment could cure
the defect.
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67 Cases that cite this headnote


[6] Negligence Ordinary care
Each person has a duty to use ordinary care and is liable for injuries caused by his failure
to exercise reasonable care in the circumstances. Cal. Civ. Code § 1714(a).


5 Cases that cite this headnote


[7] Appeal and Error Negligence in general
Negligence Duty as question of fact or law generally
Whether a party has a duty of care in a particular case is a question of law for the court,
which is reviewed independently on appeal.


4 Cases that cite this headnote


[8] Negligence Ordinary care
When considering whether to depart from the general rule governing duty to use ordinary
care, court balances a number of considerations, including the foreseeability of harm to
the plaintiff, the degree of certainty that the plaintiff suffered injury, the closeness of
the connection between the defendant's conduct and the injury suffered, the moral blame
attached to the defendant's conduct, the policy of preventing future harm, the extent of
the burden to the defendant and consequences to the community of imposing a duty to
exercise care with resulting liability for breach, and the availability, cost, and prevalence
of insurance for the risk involved. Cal. Civ. Code § 1714(a).


3 Cases that cite this headnote


[9] Products Liability Drugs in general
In the context of prescription drugs, a manufacturer's duty is to warn physicians about the
risks known or reasonably known to the manufacturer.


1 Cases that cite this headnote


[10] Products Liability Drugs in general
A manufacturer of prescription drugs has no duty to warn of risks that are merely
speculative or conjectural, or so remote and insignificant as to be negligible.



http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ibadbde20e69011e78c5db03c58f2bc1d&headnoteId=204344816300520210927175106&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/272/View.html?docGuid=Ibadbde20e69011e78c5db03c58f2bc1d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/272k232/View.html?docGuid=Ibadbde20e69011e78c5db03c58f2bc1d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1714&originatingDoc=Ibadbde20e69011e78c5db03c58f2bc1d&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ibadbde20e69011e78c5db03c58f2bc1d&headnoteId=204344816300620210927175106&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=Ibadbde20e69011e78c5db03c58f2bc1d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/30k3728/View.html?docGuid=Ibadbde20e69011e78c5db03c58f2bc1d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/272/View.html?docGuid=Ibadbde20e69011e78c5db03c58f2bc1d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/272k1692/View.html?docGuid=Ibadbde20e69011e78c5db03c58f2bc1d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ibadbde20e69011e78c5db03c58f2bc1d&headnoteId=204344816300720210927175106&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/272/View.html?docGuid=Ibadbde20e69011e78c5db03c58f2bc1d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/272k232/View.html?docGuid=Ibadbde20e69011e78c5db03c58f2bc1d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1714&originatingDoc=Ibadbde20e69011e78c5db03c58f2bc1d&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ibadbde20e69011e78c5db03c58f2bc1d&headnoteId=204344816300820210927175106&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/313A/View.html?docGuid=Ibadbde20e69011e78c5db03c58f2bc1d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/313Ak225/View.html?docGuid=Ibadbde20e69011e78c5db03c58f2bc1d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ibadbde20e69011e78c5db03c58f2bc1d&headnoteId=204344816300920210927175106&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/313A/View.html?docGuid=Ibadbde20e69011e78c5db03c58f2bc1d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/313Ak225/View.html?docGuid=Ibadbde20e69011e78c5db03c58f2bc1d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





T.H. v. Novartis Pharmaceuticals Corp., 4 Cal.5th 145 (2017)
407 P.3d 18, 226 Cal.Rptr.3d 336, Prod.Liab.Rep. (CCH) P 20,252...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 4


1 Cases that cite this headnote


[11] Products Liability Drugs in general
If a manufacturer of prescription drugs provides an adequate warning to the prescribing
physician, the manufacturer need not communicate a warning directly to the patient who
uses the drug.


2 Cases that cite this headnote


[12] Products Liability Drugs in general
A brand-name drug manufacturer has the duty under state law to warn of the risks about
which it knew or reasonably should have known, regardless of whether the consumer is
prescribed the brand-name drug or its generic bioequivalent. Federal Food, Drug, and
Cosmetic Act § 505, 21 U.S.C.A. § 355(j)(2)(A)(iv).


11 Cases that cite this headnote


[13] Negligence Foreseeability
In determining whether to create an exception to the general statutory duty of care, the
major, and ultimately most important, consideration under state law is the foreseeability
of physical harm. Cal. Civ. Code § 1714(a).


1 Cases that cite this headnote


[14] Health Requisites and adequacy of labeling
A manufacturer of generic drugs has a duty to ensure that its warning label is identical
to the label of the brand-name drug. Federal Food, Drug, and Cosmetic Act § 505, 21
U.S.C.A. § 355(j)(2)(A)(v).


6 Cases that cite this headnote


[15] Negligence Foreseeability
Foreseeability alone is not sufficient to justify a duty of care in every instance.


[16] Negligence Foreseeability
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Court will not recognize a duty of care even as to foreseeable injuries where the social
utility of the activity concerned is so great, and avoidance of the injuries so burdensome
to society, as to outweigh the compensatory and cost-internalization values of negligence
liability.


1 Cases that cite this headnote


[17] Negligence Relationship between parties
Court does not narrowly circumscribe the kinds of relationships that must exist between
the plaintiff and the defendant as a predicate to imposing a duty on the defendant to prevent
injuries arising from its own conduct.


[18] Federal Courts Diversity jurisdiction in general
Federal courts sitting in diversity are bound to apply the applicable state law as it currently
exists.


3 Cases that cite this headnote


[19] Health Requisites and adequacy of labeling
Products Liability Drugs in general
Successor manufacturer's negligent failure to update a brand-name asthma drug's warning
label was foreseeable, supporting finding that any liability of former manufacturer of drug,
based on alleged injury to patient who took generic equivalent of drug, from failure to
update warning label, was not extinguished as matter of law when former manufacturer
divested ownership of drug, even though six years had passed between divestment of
ownership and injury to patient; unlike other product manufacturers, a brand-name drug
manufacturer knew that, without Food and Drug Administration (FDA) action, a successor
manufacturer would produce a drug identical to the original in ingredients and with an
identical warning label. 21 C.F.R. §§ 314.70(b)(2)(v), (c)(6)(iii), 314.72(b).


12 Cases that cite this headnote


[20] Products Liability Drugs in general
Liability for asserted breach of brand-name drug manufacturer's duty to warn about
potential risks of drug did not end as matter of law at the moment manufacturer sold its
rights to successor, who was an allegedly concurrent tortfeasor in action alleging injury to
minors in utero from prescription of generic bioequivalent drug to mother approximately
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six years after manufacturer sold ownership rights; had manufacturer updated warning
label before surrendering the new drug application (NDA), federal regulations made it
very likely that warning would have remained on label at time of injury. 21 C.F.R. §§
201.80(e), 314.70(c)(6)(iii)(A).


1 Cases that cite this headnote


[21] Negligence Effect of other causes on liability
A negligent actor may not evade liability simply because another party may also be liable
for a similar tort.


[22] Negligence Proximate Cause
Time's effect on causation, while ordinarily a question of fact, becomes a question of law
where the facts are such that the only reasonable conclusion is an absence of causation.


5 Cases that cite this headnote


[23] Negligence Negligence as question of fact or law generally
The question of breach can be decided as a matter of law where no reasonable jury could
find the defendant failed to act with reasonable prudence under the circumstances.


5 Cases that cite this headnote


**21  ***338  Ct.App. 4/1 D067839, San Diego County Super. Ct. No. 37-2013-00070440-CU-
MM-CTL


Attorneys and Law Firms


Public Justice, Leslie A. Brueckner; Thorsnes Bartolotta McGuire, Benjamin I. Siminou, San
Diego, Kevin F. Quinn and Charlynne I. Rejaian for Plaintiffs and Appellants.


Alan Charles Dell'Ario, Napa, and Jeffrey R. White for Consumer Attorneys of California and
American Association for Justice as Amici Curiae on behalf of Plaintiffs and Appellants.


Chavez & Gertler, Nance F. Becker, San Francisco; Public Citizen Litigation Group and Allison
M. Zieve for Public Citizen, Inc., as Amicus Curiae on behalf of Plaintiffs and Appellants.
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William Alvarado Rivera for AARP and AARP Foundation as Amici Curiae on behalf of Plaintiffs
and Appellants.


Hollingsworth, Eric G. Lasker, Joe G. Hollingsworth, Katharine R. Latimer; Morrison & Foerster,
Erin M, Bosman and Julie Y. Park, San Diego, for Defendant and Respondent.


***339  H. Sherman Joyce, Lauren Sheets Jarrell; Manufacturers' Center for Legal Action, Linda
E. Kelly, Patrick N. Forrest, Leland P. Frost; Shook, Hardy & Bacon, Phil Goldberg, Paul B.
La Scala, Irvine, and Gabriel S. Spooner, Irvine, for National Association of Manufacturers and
American Tort Reform Association as Amici Curiae on behalf of Defendant and Respondent.


Hugh F. Young, Jr.; Reed Smith, David E. Stanley, Los Angeles, and James M. Beck for Product
Liability Advisory Council, Inc., as Amicus Curiae on behalf of Defendant and Respondent.


Gregory Herbers and Michelle Stilwell for Washington Legal Foundation as Amicus Curiae on
behalf of Defendant and Respondent.


Martin S. Kaufman; Greenberg Traurig, Robert P. Charrow and Anna B. Laakmann for Atlantic
Legal Foundation as Amicus Curiae on behalf of Defendant and Respondent.


Deborah J. La Fetra, Sacramento, and Anastasia P. Boden for Pacific Legal Foundation as Amicus
Curiae on behalf of Defendant and Respondent.


Covington & Burling, Jeffrey M. Davidson, San Francisco, Michael X. Imbroscio, Paul W.
Schmidt and Gregory L. Halperin for Pharmaceutical Research and Manufacturers of America as
Amicus Curiae on behalf of Defendant and Respondent.


Fred J. Hiestand, Sacramento, for The Civil Justice Association of California as Amicus Curiae
on behalf of Defendant and Respondent.


Williams & Connolly, Kannon K. Shanmugam, Allison Jones Rushing and Connor S. Sullivan for
Chamber of Commerce of the United States of America as Amicus Curiae on behalf of Defendant
and Respondent.


Haynes and Boone, Mary–Christine Sungaila, Costa Mesa, and Polly Fohn for International
Association of Defense Counsel and Federation of Defense & Corporate Counsel as Amici Curiae
on behalf of Defendant and Respondent.


Shook, Hardy & Bacon and Alicia J. Donahue, San Francisco, for Genentech, Inc., and California
Life Sciences Association as Amici Curiae on behalf of Defendant and Respondent.
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Opinion


Cuéllar, J.


* Associate Justice of the Court of Appeal, Third Appellate District, assigned by the Chief
Justice pursuant to article VI, section 6 of the California Constitution.


*154  Under California law, a brand-name drug manufacturer has a duty to warn of known or
reasonably knowable adverse effects arising from an individual's use of its drug. (See Stevens v.
Parke, Davis & Co. (1973) 9 Cal.3d 51, 65, 107 Cal.Rptr. 45, 507 P.2d 653.) In **22  this case, we
examine whether—and if so, under what circumstances—a brand-name drug manufacturer may
be sued under a theory of “warning label” liability when the *155  warning label for its drug was
alleged to be deficient, but the plaintiffs were injured by exposure to a generic bioequivalent drug
bearing the brand-name drug's warning label.


Plaintiffs' mother, J.H., was prescribed terbutaline, a generic form of the brand-name drug
Brethine, to suppress premature labor during her pregnancy. Plaintiffs T.H. and C.H. were born full
term, but were diagnosed with developmental delays at three years of age and autism by the time
they turned five. Through their father as guardian ad litem, the minors allege that those responsible
for the terbutaline label knew or should have known—based on studies of the drug's effects in rats
and in humans—that the drug posed a serious risk to fetal brain development. They further allege
that the drug's label unreasonably failed to include a warning about this risk.


***340  Federal law explicitly conveys to the brand-name manufacturer—and only that
manufacturer—the responsibility to provide an adequate warning label for both generic terbutaline
and its brand-name equivalent, Brethine. As explained in more detail below, only the brand-name
drug manufacturer has unilateral authority to modify the drug's label by adding to or strengthening
a warning. Generic drug manufacturers are required to follow the brand-name manufacturer's label
to the letter. Accordingly, the manufacturer of Brethine controlled both the form and content of
the terbutaline warning label.


Plaintiffs brought suit against defendant Novartis Pharmaceuticals Corporation (Novartis), which
manufactured Brethine until December 2001, and aaiPharma Inc. (aaiPharma), which purchased
the rights to and manufactured Brethine thereafter—using the same label Novartis had used—
when plaintiffs' mother was prescribed the generic bioequivalent in 2007. Plaintiffs claim that
Novartis knew or should have known that its warning label failed to alert pregnant women or
their physicians to the risk Brethine posed to fetal brain development; that manufacturers of
terbutaline were compelled by federal law to include Brethine's deficient label on their own
products; that it was foreseeable Novartis's successor (aaiPharma) would not change or update
Brethine's deficient label; and that in reliance on the deficient warning label, plaintiffs' mother
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was prescribed terbutaline, which adversely affected plaintiffs' developing brains in utero. What
Novartis asserts in response is that its duty to provide a safe and adequate warning label for
Brethine did not encompass those who were prescribed terbutaline in reliance on the Brethine
label. Novartis further contends that any such duty should not extend to those who were exposed
to terbutaline after Novartis ceased manufacturing Brethine and sold its rights in the drug to
aaiPharma.


Such contentions, and the case in which they arise, reach us at a very early stage in the litigation.
In reviewing a demurrer, we ask only whether the *156  plaintiff has alleged—or could allege—
sufficient facts to state a cause of action against the defendant. (Schifando v. City of Los Angeles
(2003) 31 Cal.4th 1074, 1081, 6 Cal.Rptr.3d 457, 79 P.3d 569.) In our view, plaintiffs have indeed
shown that they could allege a cause of action against Novartis for warning label liability. Because
the same warning label must appear on the brand-name drug as well as its generic bioequivalent, a
brand-name drug manufacturer owes a duty of reasonable care in ensuring that the label includes
appropriate warnings, regardless of whether the end user has been dispensed the brand-name drug
or its generic bioequivalent. If the person exposed to the generic drug can reasonably allege that the
brand-name drug manufacturer's failure to update its warning label foreseeably and proximately
caused physical injury, then the brand-name manufacturer's liability for its own negligence does
not automatically terminate merely because the brand-name manufacturer transferred its rights in
the brand-name drug to a successor manufacturer. We therefore affirm the Court of Appeal, which
had directed the trial court to enter an order sustaining Novartis's demurrer with leave to amend
plaintiffs' negligence **23  and negligent misrepresentation causes of action.


I. Background


From a certain perspective, the claim underlying this lawsuit is quite straightforward. Plaintiffs
T.H. and C.H., who are fraternal twins, sued defendant Novartis for negligence and negligent
misrepresentation arising from Novartis's failure to warn of the risks of Brethine, an asthma
***341  drug sometimes prescribed “off label” to stop or slow preterm labor. Plaintiffs allege
that Novartis knew or should have known that Brethine carried a substantial risk of causing
developmental and neurological damage to the fetus, yet failed to warn of this risk.


[1] What removes this case from the realm of the ordinary is that plaintiffs' mother was never
prescribed Brethine. Rather, she—like many pregnant women experiencing premature labor—was
prescribed terbutaline sulfate (terbutaline), the generic bioequivalent drug. Moreover, Novartis
stopped manufacturing Brethine and sold all rights to the drug in 2001, six years before plaintiffs'
injury. During the period it was the brand-name manufacturer, however, Novartis had the legal
duty to disclose Brethine's known and reasonably knowable risks in the drug's warning label. All
generic manufacturers, in turn, had a specific legal responsibility regarding the label: to ensure the
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terbutaline label was identical to the Brethine label. We therefore examine plaintiffs' allegations
against the backdrop of the distinctive legal framework governing labeling for brand-name and
generic pharmaceuticals.


On review of a demurrer, we accept as true all properly pleaded facts. ( *157  Shirk v. Vista Unified
School Dist. (2007) 42 Cal.4th 201, 205, 64 Cal.Rptr.3d 210, 164 P.3d 630.) Where particular facts
are set out below, they are those alleged in plaintiffs' first amended complaint.


A. Federal Regulation of Drug Labeling
The Federal Food, Drug, and Cosmetic Act (FDCA; 21 U.S.C. § 301 et seq.) prohibits the
marketing of a new brand-name drug unless the manufacturer has submitted a new drug application
(NDA) and the Food and Drug Administration (FDA) has approved the drug as safe and
effective for its intended use. (21 U.S.C. § 355(a).) The NDA must include an exemplar of the
drug's proposed label (21 U.S.C. § 355(b)(1)(F)) describing the drug's indications and usage,
contraindications, warnings and precautions, and adverse reactions. (21 C.F.R. § 201.56(e)(1).)


In 1984, Congress enacted the Hatch–Waxman Act. (98 Stat. 1585, 1585–1597, codified as
amended at 21 U.S.C. § 355.) This statute allows a prospective generic drug manufacturer to file
an abbreviated new drug application (ANDA) asserting the generic drug's bioequivalence to an
existing listed drug that has already been approved by the FDA. (PLIVA, Inc. v. Mensing (2011)
564 U.S. 604, 612, 131 S.Ct. 2567, 180 L.Ed.2d 580 (PLIVA), citing 21 U.S.C. § 355(j).) Such an
application is typically filed as the brand-name drug's patent is about to expire. The streamlined
application relieves the generic manufacturer of the need to duplicate the clinical trials previously
submitted for the equivalent brand-name drug. (Ibid.) The generic manufacturer must nonetheless
“show that the labeling proposed for the new drug is the same as the labeling approved for the
listed drug.” (21 U.S.C. § 355(j)(2)(A)(v).)


So under the federal scheme, “brand-name and generic drug manufacturers have different federal
drug labeling duties.” (PLIVA, supra, 564 U.S. at p. 613, 131 S.Ct. 2567.) It is the brand-name
manufacturer that bears responsibility for the accuracy and adequacy of its label “as long as the
drug is on the market.” (Wyeth v. Levine (2009) 555 U.S. 555, 570–571, 129 S.Ct. 1187, 173
L.Ed.2d 51 (Wyeth).) The generic manufacturer, on the other hand, is responsible only for “an
ongoing federal duty of ‘sameness’ ”—that is, ensuring that its warning label is the same as the
brand-name manufacturer's. (PLIVA, at p. 613, 131 S.Ct. 2567.)


***342  FDA regulations require the brand-name drug manufacturer to update the warning label
“as soon as there is reasonable evidence of an association of a serious hazard with a drug; a causal
relationship need not have been proved.” (21 C.F.R. § 201.80(e); cf. id., § 314.80(b) [NDA holder
“must promptly review **24  all adverse drug experience information obtained or otherwise
received by the applicant from any source”].) A specific warning is *158  required if the drug is
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commonly prescribed for a disease or condition, even when the drug has not yet been approved
for that use, where “such usage is associated with serious risk or hazard.” (Id., § 201.80(e).) Any
manufacturer of the drug at issue may request a change in the label by submitting a “prior approval
supplement” to the FDA, which decides whether to approve the requested change in the warning
label. (21 C.F.R. § 314.70(b)(2)(v); FDA, Abbreviated New Drug Application Regulations, 57
Fed.Reg. 17950, 17961 (Apr. 28, 1992).) But a brand-name drug manufacturer, unlike a generic
manufacturer, may unilaterally update a label, without waiting for FDA preapproval, “[t]o add or
strengthen a contraindication, warning, precaution, or adverse reaction” under the “changes being
effected” (CBE–0) regulation. (21 C.F.R. § 314.70(c)(6)(iii)(A); see Wyeth, supra, 555 U.S. at p.
568, 129 S.Ct. 1187.) By contrast, a generic manufacturer may use the CBE–0 regulation only to
conform its label to an updated brand-name label. (PLIVA, supra, 564 U.S. at p. 614, 131 S.Ct.
2567.)


[2] Because federal regulations preclude generic manufacturers from unilaterally altering the
warning labels on their drugs (PLIVA, supra, 564 U.S. at p. 617, 131 S.Ct. 2567), federal law
preempts state tort claims against generic manufacturers for failure to provide adequate warnings.
(Id. at p. 609, 131 S.Ct. 2567.) State tort claims against a brand-name manufacturer based on a
failure to warn, however, are not preempted. (Id. at p. 625, 131 S.Ct. 2567.)


B. Terbutaline, Brethine, and Novartis
Terbutaline is a beta-adrenergic agonist, acting upon the beta2 receptors in smooth muscle tissue
and causing muscles to relax. The drug was originally developed by Draco, a Swedish company,
and released for use as a bronchodilator to treat asthma. In 1974, the FDA approved terbutaline as a
treatment for asthma in the United States. Astra AB (and later, AstraZeneca LP) licensed the right
to manufacture and market terbutaline in its oral form to Ciba–Geigy (a predecessor to Novartis)
under the brand name Brethine. Novartis owned the NDA for Brethine until 2001.


[3] In 1976, a Swedish physician with ties to Draco published the results of a small study
indicating that terbutaline was safe and effective as a tocolytic—a drug to suppress premature
labor in pregnant women—on the theory that the drug could relax uterine smooth muscle tissue.
Terbutaline subsequently gained wide acceptance as a tocolytic, but neither Novartis nor any other
manufacturer sought FDA approval for this off-label use. 1  Later studies cast doubt on the safety
and efficacy of terbutaline as a tocolytic.


1 Physicians may, in their professional judgment, prescribe a drug for a purpose other than that
for which it has been approved by the FDA. (Buckman Co. v. Plaintiffs' Leg. Com. (2001)
531 U.S. 341, 351, fn. 5, 121 S.Ct. 1012, 148 L.Ed.2d 854 [“ ‘Off-label use is widespread
in the medical community’ ”].)
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*159  In 1978, a study published in the British Journal of Obstetrics and Gynaecology questioned
the validity and conclusions of the original Swedish report. According to ***343  plaintiffs'
complaint, the British study warned that the benefits of this class of drugs on preterm labor was “
‘not yet established,’ ” that the evidence was “ ‘too scanty to make conclusions about side effects
possible,’ ” and that other data suggested “ ‘that labor inhibitors are potentially dangerous.’ ”
A year later, a study published in the American Journal of Obstetrics and Gynecology reported
adverse effects in both the pregnant woman and in the fetus following terbutaline exposure.


A team of American clinical investigators in 1982 sought to replicate the results of the 1976
Swedish study. They could not. In fact, the investigators were unable to find any benefit among
the pregnant women who had been prescribed terbutaline as compared to those who received
a placebo. A 1984 study published in the Journal of Reproductive Medicine similarly failed to
confirm any benefits.


**25  In 1985, Dr. Theodore Slotkin and a team of Duke University Medical Center researchers
found that a single dose of terbutaline given to pregnant rats interfered with an enzyme necessary
for neuronal development in the fetal brain. Dr. Slotkin's study showed that terbutaline can cross the
placenta and fetal brain barrier in sufficient quantities to affect brain development. Other studies
in the 1980s revealed that children born to mothers who had received a different beta-adrenergic
agonist had poorer academic achievement and were more likely to have impairments in vision and
language development than children born to mothers who did not receive such treatment.


In 1989 and 1990, Dr. Slotkin published studies showing that terbutaline may interfere with the
fetus's neurobehavioral development, presumably through its effects on receptors in the fetal
cerebellum. Shortly thereafter, in 1992, scientists from the University of Texas undertook a
comprehensive and critical evaluation of the literature relating to terbutaline and concluded, in
a study published in the American Journal of Obstetrics and Gynecology, that the drug had not
been shown to arrest preterm labor and that chronic exposure may adversely affect the fetus. A
1995 meta-analysis by researchers from the University of Pennsylvania likewise concluded that
the relevant literature did not support the claimed benefit from maintenance tocolytic therapy. The
American College of Obstetricians and Gynecologists (ACOG) subsequently issued a “Technical
Bulletin on Preterm Labor” to its more than 40,000 members, which noted the asserted benefit
from maintenance tocolytic therapy lacked any evidentiary basis and warned that the potential
risks of such therapy, to both the mother and the fetus, were well documented. ACOG's bulletin
stated that the risk associated with beta-mimetic agents (such as terbutaline) appeared greater than
that associated with other tocolytic *160  agents. In 1997, the FDA's associate commissioner for
health affairs issued a “Dear Colleague” letter, which endorsed ACOG's assessment of the benefits
and dangers of long-term tocolytic therapy.
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In 2001, the German Central Institute of Mental Health issued a report concluding that children
whose mothers had received beta-agonist tocolysis had a significantly higher rate of psychiatric
disorders and psychopathology, and that such children scored lower on psychometric tests of
cognitive development. Dr. Slotkin's Duke team released another study in October 2001, which
revealed that beta2 receptors in the fetal brain, unlike those in mature brains, do not desensitize
when exposed to continuous doses of terbutaline. Instead, the fetal receptors intensify their
sensitivity to terbutaline and thus increase their ***344  response to the drug as the dosage
increases (and the brain develops).


Over the years, researchers developed—and companies brought to market—newer and more
effective bronchodilators and other asthma treatments. Novartis continued to manufacture and
distribute Brethine with the intention that it be used as a tocolytic. By 2001, nearly half of all
prescriptions for terbutaline were for tocolysis, even though the drug was never approved by the
FDA for that purpose. In December 2001, Novartis transferred the NDA for Brethine to NeoSan
Pharmaceuticals Inc., a wholly owned subsidiary of aaiPharma.


C. The Facts Underlying This Lawsuit
On September 5, 2007, plaintiffs' mother, J.H., was hospitalized because of concerns about
premature labor. She was prescribed terbutaline, to be administered every six hours, and was
discharged on September 25, 2007. While in the hospital, J.H. received a generic version that was
manufactured by Lehigh Valley Technologies, Inc.; after discharge, she received a generic version
that was manufactured by Global Pharmaceuticals. J.H. continued taking terbutaline as directed
until plaintiffs were born in October 2007. Plaintiffs appeared to be normal until their pediatrician,
during a routine checkup in December 2010, reported that the twins may have developmental
delays. Despite specialized treatment for both children, a pediatric neurologist diagnosed them
with autism in August 2012.


**26  Plaintiffs' first amended complaint alleges that terbutaline passed through the placenta and
the blood-brain barrier. As a result, plaintiffs contend, terbutaline caused them to suffer severe
and permanent neurologic injuries, including an inability to speak and significant limitations
and abnormalities in their motor skills. Plaintiffs further allege that Novartis knew or should
have known that terbutaline was of questionable efficacy as a tocolytic agent, that *161
terbutaline carried serious risks of side effects for newborns whose mothers received the drug
during pregnancy, and that federal law required Novartis to report this information to the FDA
and to update the warning label—something Novartis could have done unilaterally. (See 21
C.F.R. § 314.70(c)(6)(iii)(A).) Instead, Novartis falsely represented that terbutaline was safe and
effective and would not cause serious side effects in newborns, and it intended for pregnant
women and their physicians to rely on these representations. The complaint asserted causes
of action for negligence and negligent misrepresentation, as well as strict liability, intentional
misrepresentation, concealment, and medical negligence.
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To support and place in factual context their negligence cause of action, plaintiffs made a variety of
specific allegations regarding Novartis. They alleged that Novartis had a duty to update the label
to warn of the drug's effects on fetal development, that Novartis knew or should have known of
these effects, that J.H.'s physicians prescribed her terbutaline because of their erroneous belief that
terbutaline was safe to use as a tocolytic, that plaintiffs suffered neurological damage as a result
of their exposure to terbutaline in utero, and that plaintiffs' injuries were foreseeable. Meanwhile,
plaintiffs' negligent misrepresentation cause of action alleged that Novartis falsely represented
that terbutaline was safe to use as a tocolytic, that Novartis had no reasonable basis for believing
terbutaline was safe to use as a tocolytic, that Novartis intended for pregnant women and their
physicians to rely on their false representations concerning the drug's safety as a tocolytic agent,
that J.H. ***345  and her physicians relied on Novartis's representations, that plaintiffs suffered
neurological damage as a result of their exposure to terbutaline in utero, and that plaintiffs' injuries
were foreseeable.


Novartis's core assertion in its demurrer was that it had no duty to plaintiffs. To justify its position,
the company offered two overarching rationales: It did not manufacture the terbutaline ingested
by their mother; and it had transferred the Brethine NDA to another company in December
2001, nearly six years before plaintiffs' mother was prescribed terbutaline. In addition, Novartis
argued that plaintiffs had failed to identify with specificity any misrepresentation by Novartis
or allege that plaintiffs had relied on any such misrepresentation. In opposition to the demurrer,
plaintiffs responded that Novartis had a duty to warn about the drug's effects on fetal development
during the period it owned the NDA and manufactured Brethine; that the six-year gap between
Novartis's divestiture of the NDA and plaintiffs' in utero exposure is relevant to causation (and
not the existence of the duty); and that the first amended complaint adequately pleaded the
misrepresentations with specificity, given that the specific misrepresentations are more likely to
be within Novartis's knowledge, and adequately pleaded reliance on those misrepresentations.


*162  The trial court sustained the demurrer without leave to amend. It concluded that Novartis
owed plaintiffs no duty as a matter of law relating to claims arising from terbutaline exposure in
2007. Agreeing with Novartis, the court also found that the fraud-based claims suffered from a lack
of specificity and that this defect could not be remedied by allegations about Novartis's conduct
prior to the 2001 NDA divestiture.


The Court of Appeal reversed and directed that the order sustaining the demurrer be modified
to grant plaintiffs leave to amend their causes of action for negligence and negligent
misrepresentation. The appellate court reasoned that if plaintiffs could allege that Novartis failed
to warn about fetal risks it knew or should have known were associated with terbutaline when
used as a maintenance tocolytic prior to its divestiture of the brand-name drug in 2001, that the
warning would have remained on the label in 2007 had **27  Novartis added a suitable warning
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to the label before divestiture in 2001, and that their mother's physician would not have prescribed
terbutaline as a maintenance tocolytic had the drug been properly labeled, then their claims for
negligence and negligent misrepresentation could survive demurrer.


We granted Novartis's petition for review to decide the existence and scope of warning label
liability for brand-name drug manufacturers under California law.


II. Discussion


[4]  [5] The sole issue before us is whether the demurrer should have been sustained with respect
to the negligence and negligent misrepresentation claims on the ground that Novartis owed no
duty of care to plaintiffs. In reviewing an order sustaining a demurrer, we examine the operative
complaint de novo to determine whether it alleges facts sufficient to state a cause of action under
any legal theory. (Lee v. Hanley (2015) 61 Cal.4th 1225, 1230, 191 Cal.Rptr.3d 536, 354 P.3d 334.)
Where the demurrer was sustained without leave to amend, we consider whether the plaintiff could
cure the defect by an amendment. The plaintiff bears the burden of proving an amendment could
cure the defect. (Blank v. Kirwan (1985) 39 Cal.3d 311, 318, 216 Cal.Rptr. 718, 703 P.2d 58.)


***346  The gist of plaintiffs' warning label liability claim is that Novartis negligently failed
to warn about the drug's risk to fetal brain development. They contend that the deficient label
foreseeably and proximately caused harm not only to the children of women who were prescribed
Brethine, but also to the children of women who were prescribed its generic bioequivalent,
which was legally required to—and did—bear the same deficient label. Among other things,
plaintiffs rely on section 311 of the Restatement Second *163  of Torts (section 311), which
addresses negligent misrepresentation involving physical harm. Under section 311(1)(b), “[o]ne
who negligently gives false information to another is subject to liability for physical harm caused
by action taken by the other in reasonable reliance upon such information, where such harm results
[¶] ... [¶] to such third persons as the actor should expect to be put in peril by the action taken.”


Section 311's theory of liability is intended to be “somewhat broader” than that for mere pecuniary
loss. (Rest.2d Torts, § 311, com. a, p. 106) It “finds particular application where it is a part of
the actor's business or profession to give information upon which the safety of the recipient or a
third person depends.” (Id., § 311, com. b, p. 106; see also Prosser, Misrepresentation and Third
Persons (1966) 19 Vand. L.Rev. 231, 254 [explaining that one has a duty not to make a false
representation to “[t]hose to whom a public duty is found to have been created by statute, or
pursuant to a statute ... [and to] [t]hose members of a group or class whom he has special reason
to expect to be influenced by the representation”].) This court applied and followed section 311
in Randi W. v. Muroc Joint Unified School Dist. (1997) 14 Cal.4th 1066, 60 Cal.Rptr.2d 263, 929
P.2d 582 (Randi W.). There, we concluded that a school district's negligent misrepresentations
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about a former employee in a letter of recommendation could render the school district liable
for the employee's molestation of a third person—a student at the employee's new school—even
though the student had no special relationship with the former school district and never received
the misleading information. (Id. at p. 1081, 60 Cal.Rptr.2d 263, 929 P.2d 582.) In accordance with
the Restatement, we held “that the writer of a letter of recommendation owes to third persons a duty
not to misrepresent the facts in describing the qualifications and character of a former employee,
if making these misrepresentations would present a substantial, foreseeable risk of physical injury
to the third persons.” (Ibid.) Plaintiffs urge us to hold, in similar fashion, that a brand-name drug
manufacturer owes a duty to third persons not to misrepresent the safety of its drug, if making
those misrepresentations would present a substantial, foreseeable risk of physical injury to those
third persons.


[6]  [7] Duty is indeed the cornerstone of every negligence claim. In California, the general rule
governing duty is codified in Civil Code section 1714, subdivision (a): “Everyone is responsible ...
for an injury occasioned **28  to another by his or her want of ordinary care or skill in the
management of his or her property or person ....” Thus, “each person has a duty to use ordinary care
and ‘is liable for injuries caused by his failure to exercise reasonable care in the circumstances ....’
” (Parsons v. Crown Disposal Co. (1997) 15 Cal.4th 456, 472, 63 Cal.Rptr.2d 291, 936 P.2d 70.)
Whether a party has a duty of care in a particular case is a question of law for the court, which
we review independently on appeal. (Kesner v. Superior Court (2016) 1 Cal.5th 1132, 1142, 210
Cal.Rptr.3d 283, 384 P.3d 283 (Kesner).)


*164  [8]  [9] The conclusion that a duty exists in a particular case “ ‘is not sacrosanct in ***347
itself, but only an expression of the sum total of those considerations of policy which lead the law
to say that the particular plaintiff is entitled to protection.’ ” (Dillon v. Legg (1968) 68 Cal.2d 728,
734, 69 Cal.Rptr. 72, 441 P.2d 912, quoting Prosser, Law of Torts (3d ed. 1964) pp. 332–333.) We
invoke the concept of duty to limit “ ‘ “ ‘the otherwise potentially infinite liability which would
follow from every negligent act,’ ” ’ ” yet we do so only where public policy clearly supports
(or a statutory provision establishes) an exception to the general rule of Civil Code section 1714.
(Kesner, supra, 1 Cal.5th at p. 1143.) When considering whether to depart from the general rule,
we balance a number of considerations, including “the foreseeability of harm to the plaintiff, the
degree of certainty that the plaintiff suffered injury, the closeness of the connection between the
defendant's conduct and the injury suffered, the moral blame attached to the defendant's conduct,
the policy of preventing future harm, the extent of the burden to the defendant and consequences
to the community of imposing a duty to exercise care with resulting liability for breach, and the
availability, cost, and prevalence of insurance for the risk involved.” (Rowland v. Christian (1968)
69 Cal.2d 108, 113, 70 Cal.Rptr. 97, 443 P.2d 561 (Rowland).)


[10]  [11] In the context of prescription drugs, a manufacturer's duty is to warn physicians about
the risks known or reasonably known to the manufacturer. (Carlin v. Superior Court (1996) 13
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Cal.4th 1104, 1112, 56 Cal.Rptr.2d 162, 920 P.2d 1347 (Carlin); see generally Finn v. G.D. Searle
& Co. (1984) 35 Cal.3d 691, 699–700, 200 Cal.Rptr. 870, 677 P.2d 1147.) The manufacturer has no
duty to warn of risks that are “merely speculative or conjectural, or so remote and insignificant as to
be negligible.” (Carlin, at p. 1116, 56 Cal.Rptr.2d 162, 920 P.2d 1347.) If the manufacturer provides
an adequate warning to the prescribing physician, the manufacturer need not communicate a
warning directly to the patient who uses the drug. (Ibid.)


In this case, plaintiffs allege that the terbutaline label failed to warn about the risks to fetal
brain development and falsely represented that the drug was safe for use by pregnant women.
They further claim that Novartis's control over the Brethine label rendered it responsible for any
deficiencies in the terbutaline label, given that generic drug manufacturers are legally obligated
to use the label crafted by the brand-name drug manufacturer. Novartis contends that it owed no
duty to plaintiffs to update or maintain an accurate label because (1) it did not manufacture the
terbutaline that caused plaintiffs' injuries; and (2) it had divested ownership of Brethine, the brand-
name drug, several years before plaintiffs' mother was prescribed terbutaline.


To determine whether to create an exception to a brand-name drug manufacturer's duty to warn,
we balance the constellation of factors set out in *165  Rowland, supra, 69 Cal.2d at page 113, 70
Cal.Rptr. 97, 443 P.2d 561. Three of those factors—foreseeability, the certainty of the injury, and
the closeness of the connection between the plaintiff and the defendant—address the foreseeability
of the relevant injury. (Kesner, supra, 1 Cal.5th at p. 1145, 210 Cal.Rptr.3d 283, 384 P.3d 283.) The
remaining four—moral blame, the policy of preventing future harm, the burden on the defendant
and the general public, and the availability of insurance—focus on the public policy justifications
for or against carving out an exception to the general duty in this category of cases. (Ibid.) Our
task is to determine whether a brand-name manufacturer owes a duty of ordinary care to those
who may be injured by deficiencies in its warning label, not whether Novartis ***348  acted
reasonably **29  under the particular circumstances here. (See Cabral v. Ralphs Grocery Co.
(2011) 51 Cal.4th 764, 772–774, 122 Cal.Rptr.3d 313, 248 P.3d 1170 (Cabral).)


A. Whether Plaintiffs Exposed to the Generic Bioequivalent Drug Can Assert Warning Label
Liability Against Novartis, the Brand-name Drug Manufacturer


The first case to recognize warning label liability was Conte v. Wyeth, Inc. (2008) 168
Cal.App.4th 89, 85 Cal.Rptr.3d 299 (Conte). In Conte the court concluded that a brand-name drug
manufacturer's common law duty of care when warning of the dangers of its drug extended not
only to consumers of the brand-name drug, “but also to those whose doctors foreseeably rely on
the name-brand manufacturer's product information when prescribing a medication, even if the
prescription is filled with the generic version of the prescribed drug.” (Id. at p. 94, 85 Cal.Rptr.3d
299.) The Court of Appeal's holding predated by more than two years the United States Supreme
Court's ruling that federal law requires generic drug manufacturers to conform their warning label
to the label used by the brand-name manufacturer (PLIVA, supra, 564 U.S. at p. 613, 131 S.Ct.
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2567), and its analysis referenced some—but not all—of the Rowland factors. (Conte, at pp. 105–
107, 85 Cal.Rptr.3d 299.)


[12] Only a handful of courts have followed Conte. (See, e.g., Dolin v. SmithKline Beecham
Corp. (N.D.Ill. 2014) 62 F.Supp.3d 705; Chatman v. Pfizer, Inc. (S.D.Miss. 2013) 960 F.Supp.2d
641, 654; Kellogg v. Wyeth, Inc. (D.Vt. 2010) 762 F.Supp.2d 694, 704; Wyeth, Inc. v. Weeks
(Ala. 2014) 159 So.3d 649 (Weeks).) But our careful review of the federal regulatory scheme
and analysis of all the Rowland factors persuades us that a brand-name drug manufacturer has
the duty under California law to warn of the risks about which it knew or reasonably should
have known, regardless of whether the consumer is prescribed the brand-name drug or its generic
“bioequivalent.” (See 21 U.S.C. § 355(j)(2)(A)(iv).)


*166  1. Foreseeability and related factors


[13] In determining whether to create an exception to the general statutory duty of care, the
“major” (Cabral, supra, 51 Cal.4th at p. 771, fn. 2, 122 Cal.Rptr.3d 313, 248 P.3d 1170), and
ultimately “most important” (Kesner, supra, 1 Cal.5th at p. 1145, 210 Cal.Rptr.3d 283, 384 P.3d
283), consideration under California law is the foreseeability of physical harm. Novartis could
reasonably have foreseen that deficiencies in its Brethine label could mislead physicians about
the safety of terbutaline, Brethine's generic bioequivalent, which was legally required to bear an
identical label.


A brand-name pharmaceutical manufacturer has a duty under federal law to draft, update, and
maintain the warning label so that it provides adequate warning of the drug's potentially dangerous
effects. (21 U.S.C. § 352(f)(2).) The FDA, as part of its premarket review process, must approve
the text of the proposed label. (21 U.S.C. § 355; Wyeth, supra, 555 U.S. at p. 568, 129 S.Ct. 1187.)
Although the brand-name manufacturer generally must obtain FDA approval before making any
change to the label, this category of manufacturers may use the CBE-0 regulation (21 C.F.R. §
314.70(c)(3)) to “add or strengthen a contraindication, warning, precaution, or adverse reaction”
immediately upon filing a supplemental application, without waiting for FDA approval. (Id., §
314.70(c)(6)(iii)(A).)


***349  [14] The duty for a manufacturer of generic drugs, on the other hand, is to ensure that
its warning label is identical to the label of the brand-name drug. (PLIVA, supra, 564 U.S. at p.
613, 131 S.Ct. 2567.) In other words, generic manufacturers “have an ongoing federal duty of
‘sameness.’ ” (Ibid.) A generic manufacturer may use the CBE–0 regulation to change its label
only to match a revised brand-name label or otherwise comply with FDA instructions. (Id. at p.
614, 131 S.Ct. 2567.)
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What a brand-name manufacturer thus knows to a legal certainty is that any deficiencies in the
label for its drug will be perpetuated in the label for its generic bioequivalent. A brand-name
manufacturer will **30  also be aware that although the warnings communicated in its drug
label are designed for physicians—and are intended to influence a physician's decision whether to
prescribe the drug (see Stevens v. Parke, Davis & Co., supra, 9 Cal.3d at pp. 64–65, 107 Cal.Rptr.
45, 507 P.2d 653)—it is often the pharmacist who actually decides whether the patient receives
the brand-name drug or its generic bioequivalent. (Bus. & Prof. Code, § 4073.) Moreover, many
insurance companies require the substitution of a generic drug for the brand-name drug as a matter
of course, unless the physician justifies use of the branded drug. (PLIVA, supra, 564 U.S. at p.
628, fn. 2, 131 S.Ct. 2567 (dis. opn. of Sotomayor, J.).) Accordingly, it is entirely foreseeable
that the warnings included (or not included) on the brand-name *167  drug label would influence
the dispensing of the generic drug, either because the generic is substituted by the pharmacist or
the insurance company after the physician has prescribed the brand-name drug, or because the
warning label on the generic drug is legally required to be identical to the label on the brand-name
drug. (Conte, supra, 168 Cal.App.4th at p. 105, 85 Cal.Rptr.3d 299; accord, Weeks, supra, 159
So.3d at p. 670.)


Under the second Rowland factor, we assess the degree of certainty that the plaintiff suffered injury.
This factor, too, strengthens the case for finding a duty of care in these circumstances. Plaintiffs
allege that they suffer from global neurological impairment, including autism and pervasive
developmental delays. These are indisputably injuries and are compensable under the law. (See
Kesner, supra, 1 Cal.5th at p. 1148, 384 P.3d 283.)


The third Rowland factor implicates the closeness of the connection between the defendant's
conduct and the plaintiff's injury. The label for a generic drug is (and must be) the same as the label
for the brand-name drug, so any deficiency in the brand-name label will be reflected in the generic
label. Plaintiffs allege that the deficient Brethine label led their mother's physician to prescribe
terbutaline, which caused their neurological injuries. This scenario describes a close connection
between Novartis's allegedly negligent conduct and plaintiffs' injuries.


Novartis, meanwhile, relies on O'Neil v. Crane Co. (2012) 53 Cal.4th 335, 135 Cal.Rptr.3d 288,
266 P.3d 987 (O'Neil). This is a case we can distinguish. There, a naval seaman developed
mesothelioma caused by asbestos exposure. Following his death, his family filed a wrongful death
action asserting strict liability and negligence claims against several defendants, including the
manufacturers of valves and pumps that were used in warships. (Id. at p. 346, 135 Cal.Rptr.3d
288, 266 P.3d 987.) At the close of evidence, the defendant manufacturers moved for nonsuit,
pointing out the plaintiffs' failure to show that the decedent had been exposed to asbestos from
any of their products. Plaintiffs responded that even if the decedent was never exposed to asbestos
from the defendants' products ***350  themselves, it was foreseeable that the defendants' valves
and pumps would need to be replaced with new asbestos-containing components, and that asbestos
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could be released into the air during the repair and replacement process. (Ibid.) In reinstating
the trial court's judgment of nonsuit, we invoked the Rowland factors and noted, in particular,
that the connection between the defendant manufacturers' conduct and the decedent's injury was
“extremely remote” (id. at p. 365, 135 Cal.Rptr.3d 288, 266 P.3d 987): Although component parts
of the defendants' valves and pumps had been replaced “during routine maintenance” (id. at p.
344, 135 Cal.Rptr.3d 288, 266 P.3d 987), the decedent did not begin to work in the vicinity of
these valves and pumps until more than 20 years after they were installed—and did not suffer
an injury for another 40 years. In addition, the defendant *168  manufacturers did not produce,
sell, or supply any of the asbestos-containing products that could have caused his mesothelioma.
Because the defendants' asserted misconduct, according to the plaintiffs, was simply that they
failed to warn about the potential dangers in replacement parts sold by other manufacturers—and
there was “no reason to think a product manufacturer [would] be able to exert any control over
the safety of replacement parts or companion products made by other companies”—we found that
the connection between the alleged misconduct and the injury was too “attenuate[d]” to warrant
imposition **31  of a duty of care. (Id. at p. 365, 135 Cal.Rptr.3d 288, 266 P.3d 987.)


Here, by contrast, federal regulations granted the brand-name drug manufacturer—and no other
manufacturer—control over the active ingredients in the generic drug and the content of the
warnings included in the generic's label. 2  In addition, the temporal connection between Novartis's
allegedly negligent conduct, on the one hand, and plaintiffs' exposure to harm and subsequent
injury, on the other, is much closer than was the case in O'Neil.


2 The FDA has been considering for some time a rule that would effectively abrogate PLIVA
and enable generic drug manufacturers to update a drug's warning label unilaterally, even if
the brand-name manufacturer had not yet done so. (See FDA, Supplemental Applications
Proposing Labeling Changes for Approved Drugs and Biological Products, 78 Fed.Reg.
67985 (Nov. 13, 2013); see Dept. of Health and Human Services, Regulatory Agenda, 82
Fed.Reg. 40277, 40279 (Aug. 24, 2017).) If adopted, the new rule “would create parity
between NDA holders and ANDA holders with respect to submission of CBE–0 supplements
for safety-related labeling changes based on newly acquired information” (78 Fed.Reg.,
supra, at p. 67989) and may conceivably justify reweighing of the Rowland factors and some
reconsideration of the brand-name manufacturer's duty in this category of cases.


2. Considerations of public policy


[15]  [16] Foreseeability alone, however, is not sufficient to justify a duty of care in every instance.
(Erlich v. Menezes (1999) 21 Cal.4th 543, 552, 87 Cal.Rptr.2d 886, 981 P.2d 978.) We will not
recognize a duty of care even as to foreseeable injuries “where the social utility of the activity
concerned is so great, and avoidance of the injuries so burdensome to society, as to outweigh
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the compensatory and cost-internalization values of negligence liability.” (Merrill v. Navegar,
Inc. (2001) 26 Cal.4th 465, 502, 110 Cal.Rptr.2d 370, 28 P.3d 116.) Novartis contends that the
circumstances here present such an exceptional case. We disagree.


Time and again we have recognized how “ ‘[t]he overall policy of preventing future harm is
ordinarily served, in tort law, by imposing the costs of negligent conduct upon those responsible.’
” ( ***351  Kesner, supra, 1 Cal.5th at p. 1150, 384 P.3d 283, quoting Cabral, supra, 51 Cal.4th
at p. 781, 122 Cal.Rptr.3d 313, 248 P.3d 1170.) A brand-name drug manufacturer is not only
in the best position to warn of a drug's harmful effects ( *169  Sindell v. Abbott Laboratories
(1980) 26 Cal.3d 588, 611, 163 Cal.Rptr. 132, 607 P.2d 924): It is also the only manufacturer with
the unilateral authority under federal law to issue such a warning for the brand-name drug or its
generic bioequivalent. Although federal regulations impose a continuing duty on the brand-name
manufacturer to update and maintain an adequate warning label (see 21 C.F.R. § 201.80(e)), a
brand-name manufacturer's incentive to comply with that duty declines once the patent expires
and generic manufacturers enter the market, since the market share for the brand-name drug at
that point “may drop substantially.” (78 Fed.Reg., supra, at p. 67988 [“Among drugs for which a
generic version is available, approximately 94 percent are dispensed as a generic”].) The possibility
that any consumer injured by a deficient drug label, including those who were dispensed the
generic bioequivalent drug, could assert a claim of warning label liability restores the brand-name
manufacturer's incentive to update the warning label with the latest safety information, even as the
brand-name drug's market share declines.


If the policy of preventing harm has special relevance to any particular endeavor, surely
prescription drug labeling is one. (Sindell v. Abbott Laboratories, supra, 26 Cal.3d at p. 611,
163 Cal.Rptr. 132, 607 P.2d 924.) A substantial body of state law serves to protect California
consumers from the dangers posed by false, misleading, and inadequate labeling of prescription
medications. (See, e.g., Bus. & Prof. Code, §§ 4070–4078.) The United States Supreme Court, too,
has recognized the pivotal role of state tort actions “as a complementary form of drug regulation”
with respect to drug labeling. (Wyeth, supra, 555 U.S. at p. 578, 129 S.Ct. 1187; see id. at p.
579, 129 S.Ct. 1187 [“State tort suits uncover unknown drug hazards and provide incentives for
drug manufacturers to disclose safety risks promptly. They also serve a distinct compensatory
function that may motivate **32  injured persons to come forward with information. Failure-to-
warn actions, in particular, lend force to the FDCA's premise that manufacturers, not the FDA,
bear primary responsibility for their drug labeling at all times”]; accord, Stevens v. Parke, Davis
& Co., supra, 9 Cal.3d at p. 65, 107 Cal.Rptr. 45, 507 P.2d 653 [recognizing that federal warning-
label regulations alone may be insufficient to protect patient safety].)


The brand-name drug manufacturer is the only entity with the unilateral ability to strengthen the
warning label. So a duty of care on behalf of all those who consume the brand-name drug or
its bioequivalent ensures that the brand-name manufacturer has sufficient incentive to prevent a
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known or reasonably knowable harm. In O'Neil, by contrast, we found “no reason” to believe
that the defendant valve and pump manufacturers would have any control over the safety of other
companies' replacement parts or companion products (or even the Navy's purchasing choices or
specifications). (O'Neil, supra, 53 Cal.4th at p. 365, 135 Cal.Rptr.3d 288, 266 P.3d 987.) Our no-
duty conclusion also rested explicitly on the fact that the replacement parts' “dangerous feature”—
i.e., the asbestos—“was not integral to the product's design.” (Id. at p. 343, 135 Cal.Rptr.3d
288, 266 P.3d 987.) Here, on the other *170  hand, the brand-name drug manufacturer exercised
complete control over the contents of the generic drug label at the time of its alleged negligence,
and the generic drug was legally required to be the brand-name drug's ***352  bioequivalent. We
therefore conclude that warning label liability is likely to be effective in reducing the risk of harm
to those who are prescribed (or are exposed to) the brand-name drug or its generic bioequivalent.


Against the public interest in preventing harm, we must balance the defendant's burden and the
consequences to the community of imposing a duty of care. The burden that matters, though, is not
the cost of compensating individuals for injuries that the defendant has actually and foreseeably
caused. As we recently explained in Kesner, “shielding tortfeasors from the full magnitude of their
liability for past wrongs is not a proper consideration in determining the existence of a duty. Rather,
our duty analysis is forward-looking, and the most relevant burden is the cost to the defendants
of upholding, not violating, the duty of ordinary care.” (Kesner, supra, 1 Cal.5th at p. 1152, 384
P.3d 283.)


Strictly speaking, then, the burden on brand-name drug manufacturers of satisfying a common
law duty of care to those who are prescribed the generic version of the drug is zero. Brand-
name manufacturers already have a continuing duty to warn of potential risks “as soon as there is
reasonable evidence of an association of a serious hazard with a drug; a causal relationship need
not have been proved.” (21 C.F.R. § 201.80(e).) A brand-name manufacturer's burden to maintain
an adequate warning label persists without regard to the happenstance that a given prescription for
a brand-name drug may—because of insurance company cost-savings rules (Meijer, Inc. v. Warner
Chilcott Holdings Co. III Ltd. (D.D.C. 2007) 246 F.R.D. 293, 297), or a pharmacist's discretion
(Bus. & Prof. Code, § 4073, subd. (c))—be filled with a generic bioequivalent. And where the
brand-name manufacturer provides an adequate label, then it necessarily has also fulfilled its duty
with respect to the generic bioequivalent.


Novartis complains that unless the ordinary duty of care is narrowed, the brand-name drug
manufacturer would end up an insurer for the entire market. This would occur, Novartis contends,
even though the brand-name manufacturer may hold only a small fraction of the combined sales of
the brand-name drug and its generic bioequivalent. We disagree. A brand-name drug manufacturer
would not be liable where, for example, the injury arose from a defect in the manufacturing process
of the generic drug (see, e.g., Fisher v. Pelstring (D.S.C. 2012) 817 F.Supp.2d 791, 818), the
generic manufacturer failed to conform its label to the brand-name drug's label (Fulgenzi v. PLIVA,
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Inc. (6th Cir. 2013) 711 F.3d 578, 582, 584; Huck v. Wyeth, Inc. (Iowa 2014) 850 N.W.2d 353, 356
(plur. opn. of Waterman, J.)), *171  or the generic manufacturer was promoting a use that was
inconsistent with the FDA-approved label (Arters v. Sandoz, Inc. (S.D. Ohio 2013) 921 F.Supp.2d
813, 819–820). Under warning **33  label liability, the brand-name drug manufacturer is liable
only in a narrow circumstance—when deficiencies in its own label foreseeably and proximately
caused injury. If instead tort law simply carved out those who were given the generic bioequivalent
from obtaining otherwise available compensation for injuries attributable to the brand-name drug
manufacturer's defective warning label, then consumers would insist on the brand-name drug over
the cheaper bioequivalent, inflating health costs with no corresponding increase in safety and in
contradiction to the stated federal policy of making low-cost generic drugs more available. (See
H.R.Rep. No. 98-857, 2d Sess., p. 14 (1984), reprinted in 1984 U.S. Code Cong. & Admin. News,
p. 2647.)


***353  Novartis nonetheless predicts that unless we carve out an exception for those taking
generic drugs, warning label liability will lead to overwarning—i.e., inclusion of a slew of
speculative risks in the warning label—which would dilute the effectiveness of any individual
warning. But why this would occur is far from clear. To recognize that the duty of care includes all
those who would foreseeably be affected by a deficient brand-name drug label merely preserves
the brand-name manufacturer's duty as it existed when its patent excluded all competitors from the
market. Nor has Novartis identified any surge in overwarning since 2008, when Conte recognized
warning label liability. (Cf. Carlin, supra, 13 Cal.4th at p. 1116, fn. 6, 56 Cal.Rptr.2d 162, 920
P.2d 1347 [“[T]here is no evidence that any such [overwarning] problem has emerged or that
patients have suffered any detriment, despite the fact that strict liability has long been the rule
in California”].) Plaintiffs further suggest that the consequences of overwarning on physicians'
prescription decisions is uncertain (Garber, Economic Effects of Product Liability and Other
Litigation Involving the Safety and Effectiveness of Pharmaceuticals (RAND Institute for Civil
Justice, 2013) p. xiv [“That claim is controversial within the medical community, and there is no
direct empirical evidence about it”] ) and, in any event, can be solved through the FDA's power to
reject a labeling change it deems unnecessary or counterproductive. (See Wyeth, supra, 555 U.S.
at p. 571, 129 S.Ct. 1187.)


Novartis cautions that warning label liability could perversely incentivize a brand-name
manufacturer to withdraw its drug from the market, rather than expose itself to the risk of suit
by those who—in reliance on the brand-name manufacturer's label—were prescribed the generic
bioequivalent and suffered injury. Yet Novartis fails to explain why brand-name manufacturers
would find it economically advantageous to withdraw drugs from the market rather than simply
modify the warning labels to include the newly discovered risks. Nor does it offer any evidence
that brand-name manufacturers have accelerated their withdrawal from the market in the nine
years since Conte was decided. Moreover, a brand-name drug manufacturer cannot avoid its duty
to *172  update and maintain its warning label simply by unilaterally exiting the market. Under
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FDA regulations, a brand-name drug manufacturer's duty to update and maintain the warning
label continues, even if the brand-name drug has been withdrawn from the market, until the FDA
(having assured itself that the drug is safe, effective, and correctly labeled) withdraws approval
of the NDA. (21 C.F.R. § 314.150(a)(2), (b)(3) & (c); FDA, supra, 78 Fed.Reg. at p. 67993.) A
brand-name manufacturer that sought to exit the market but was unsure whether the FDA would
determine that the drug was withdrawn “for reasons other than effectiveness or safety” thus would
presumably go ahead and update the label. (Lasker et al., Taking the “Product” Out of Product
Liability: Litigation Risks and Business Implications of Innovator and Co-promoter Liability (July
2015) 82 Def. Counsel J. 295, 306.)


Novartis complains next that it is unfair to subject a brand-name drug manufacturer to liability
for harm caused by a competitor's product—a product from which the brand-name manufacturer
derives no revenues or profit. But the plaintiffs' claim here is not that terbutaline is defectively
designed or inherently dangerous. It is that terbutaline's warning label failed to mention the risk
to fetal brain development, and that Novartis was responsible for the deficient label. So the
**34  alleged fault here lies with Novartis, not with its generic competitors. The brand-name
drug manufacturer's ***354  burden to adequately label its drug as a means of ensuring adequate
warnings for the generic bioequivalent is more than offset by the substantial benefits federal law
confers on the brand-name manufacturer: a monopoly over the market for the life of the patent,
which can be extended for the time consumed by FDA review of the NDA (see 35 U.S.C. §§
154, 156(a), (c)); an additional five-year exclusivity period if the brand-name drug contains a new
chemical entity or an additional three years for a new use of a previously approved drug (see 21
U.S.C. § 355(c)(3)(E); 21 C.F.R. § 314.108(b)(2), (4), (5)); and the higher prices the brand-name
drug can continue to command even after the exclusivity period expires. (See Conte, supra, 168
Cal.App.4th at p. 110, 85 Cal.Rptr.3d 299.) Because federal law bundles—and indeed, only makes
available—those benefits along with the responsibility to maintain an adequate warning label, it is
as logical as it is reasonable for state common law to ensure the brand-name manufacturer holds
up its end of the deal. (See Wyeth, supra, 555 U.S. at pp. 578–579, 129 S.Ct. 1187; see generally
Struve, The FDA and the Tort System: Postmarketing Surveillance, Compensation, and the Role
of Litigation (2005) 5 Yale J. Health Pol'y L. & Ethics 587, 605–606 [“The problem of insufficient
resources persists, as does the [structural] concern that the FDA may be loath to move swiftly to
address emerging safety issues”].) The public interest in adequate drug warnings, in short, is just
as acute when the brand-name drug manufacturer has an effective monopoly over the warning
label as it was when the brand-name manufacturer had a monopoly over the entire  *173  market
for the drug. (See Wyeth, supra, 555 U.S. at p. 571, 129 S.Ct. 1187 [noting that federal regulations
“plac[e] responsibility for postmarketing surveillance on the manufacturer”].)


We are equally unpersuaded by Novartis's contention that warning label liability would stifle
innovation by substantially raising drug costs and chilling the development and marketing of new
drugs. The logic buttressing this argument is far from self-evident. Warnings about a product's
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efficacy or danger may indeed risk diminishing its value to the manufacturer. Less obvious is the
manufacturer's response to this predicament. One might just as easily assert that a drug company,
after adding a new warning, will be incentivized to develop new and safer alternatives to the drug
so that it can recapture the market for treatment of that disease. (See Carlin, supra, 13 Cal.4th at
p. 1117, 56 Cal.Rptr.2d 162, 920 P.2d 1347.)


Indeed, the pharmaceutical industry raised a similar objection in Carlin to the imposition of strict
liability for the failure to warn about the known or reasonably scientifically knowable dangers
of a drug. We found “no clear or sufficient basis for concluding that research and development
will inevitably decrease” as a consequence of imposing liability for failure to warn of known or
knowable risks (Carlin, supra, 13 Cal.4th at p. 1117, 56 Cal.Rptr.2d 162, 920 P.2d 1347)—nor has
Novartis offered any evidence that drug innovation has declined in the 21 years since Carlin was
decided. Carlin therefore saw “no reason to depart from our conclusion ... that the manufacturer
should bear the costs, in terms of preventable injury or death, of its own failure to provide adequate
warnings of known or reasonably scientifically knowable risks.” (Ibid.)


The same is true here. When it comes to choosing whether the cost of an injury involving
prescription medication should be borne by an innocent plaintiff or a negligent defendant, our
case law has routinely held that the latter should bear the cost. ( ***355  Sindell v. Abbott
Laboratories, supra, 26 Cal.3d at pp. 610–611, 163 Cal.Rptr. 132, 607 P.2d 924.) A brand-name
drug manufacturer is in the best position to discover and cure deficiencies in its warning label,
to bear the cost of injury resulting from its failure to update and maintain the warning label, to
insure against the risk of liability, and to spread any increased cost widely among the public. (Id.
at p. 611, 163 Cal.Rptr. 132, 607 P.2d 924.) After all, the fault (if any) for a deficient label lies
with the brand-name manufacturer alone. (Cf. Groll v. Shell Oil Co. (1983) 148 Cal.App.3d 444,
449, 196 Cal.Rptr. 52 [manufacturer of bulk fuel owed no duty to the ultimate consumer where the
manufacturer provided adequate **35  warnings to the distributor, “who subsequently packages,
labels and markets the product,” and the manufacturer thus “did not have the ability to prepare the
warning”].) The balance of preventing harm and avoiding an undue burden on drug manufacturers
and the public generally thus tips in favor of warning label liability.


*174  Neither of the two remaining Rowland factors weighs in favor of an exception to the general
duty of care. To wit: Significant moral blame attaches where a brand-name drug manufacturer
fails to warn about the unsafe effects of its drug, when those effects are known or reasonably
should have been known to the manufacturer. (See Peterson v. San Francisco Community College
Dist. (1984) 36 Cal.3d 799, 814, 205 Cal.Rptr. 842, 685 P.2d 1193.) Blameworthiness would not
depend on whether the pregnant woman, in reliance on the brand-name drug manufacturer's label,
was dispensed the brand-name drug or its generic bioequivalent. Even those women who were
prescribed the brand-name drug may nonetheless have received the generic version, either because
the insurance company required it or because the pharmacist chose it. Moreover, both the pregnant
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woman and her physician would have relied on the brand-name drug manufacturer to warn of any
serious hazards that were “associated” with the drug. (21 C.F.R. § 201.80(e).) Indeed, under federal
law, no other manufacturer could have advised them of the drug's risks. In these circumstances,
potential plaintiffs—the unborn—would be “particularly powerless,” while the defendant brand-
name drug manufacturer would have the best information about the drug's risks. (Kesner, supra,
1 Cal.5th at p. 1151, 210 Cal.Rptr.3d 283, 384 P.3d 283.)


Although we declared in O'Neil that “little moral blame can attach to a failure to warn about
dangerous aspects of other manufacturers' products and replacement parts” (O'Neil, supra, 53
Cal.4th at p. 365, 135 Cal.Rptr.3d 288, 266 P.3d 987), the context of that statement was a
situation in which the valve and pump manufacturers had no control or influence over the design,
manufacturing, or safety of those parts; the warning attached to them; or the consumer's decision
whether to purchase such products. (Ibid.) Here, by contrast, the brand-name manufacturer legally
controlled the label on the generic bioequivalent drug, and thus had significant influence on the
decision whether to prescribe it.


Finally, Novartis offers no reason why a brand-name drug manufacturer would be unable to insure
against the risk of warning label liability. Presumably, a brand-name manufacturer already insures
against the risk of liability arising from a deficient warning label when a drug is introduced
and the manufacturer has a monopoly over that market. It is far from clear why the brand-name
drug manufacturer's exposure would become fatally uncertain merely because the brand-name
manufacturer is sharing the market with generic manufacturers. (Cf. ***356  O'Neil, supra, 53
Cal.4th at p. 365, 135 Cal.Rptr.3d 288, 266 P.3d 987 [“it is doubtful that manufacturers could
insure against the ‘unknowable risks and hazards’ lurking in every product that could possibly be
used with or in the manufacturer's product”].)


*175  3. Out-of-state authorities


Novartis (and its amici curiae) rely in substantial part on what they call the “overwhelming”
majority of courts that have declined to recognize warning label liability owed to those who were
prescribed a generic version of the drug in reliance on the brand-name drug label. Although the
decisions of our sister states and the lower federal courts may be instructive to the extent we
find their analysis persuasive, they are neither binding nor controlling on matters of state law.
(People v. Gonzales and Soliz (2011) 52 Cal.4th 254, 296, 128 Cal.Rptr.3d 417, 256 P.3d 543.)
We have respectfully considered the authorities cited by Novartis. We do not find them persuasive
in analyzing California law.


The “ ‘leading case’ ” (Strayhorn v. Wyeth Pharms., Inc. (6th Cir. 2013) 737 F.3d 378, 401)
for the proposition that a brand-name drug manufacturer owes no duty to warn patients who
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were dispensed the generic bioequivalent is Foster v. American Home Products Corp. (4th
Cir. 1994) 29 F.3d 165 (Foster)—so we examine that case in some detail. In Foster, the
decedent's pediatrician **36  prescribed Phenergan, a brand-name antihistamine manufactured by
the defendant which was sometimes used to treat colic. The pharmacist substituted promethazine,
a generic bioequivalent. After being given promethazine several times over the next few days, six-
week-old Brandy was found dead in her crib. A pediatrician specializing in sudden infant death
syndrome at the University of Maryland opined that Brandy's death was caused by promethazine.
(Id. at pp. 167–168.) The district court found the plaintiffs (Brandy's parents) had stated a claim
for negligent misrepresentation, despite the fact that the defendant had not manufactured the drug
ingested by Brandy, but subsequently granted summary judgment because of the plaintiffs' failure
to demonstrate that their pediatrician had relied on the defendant's representations. When the
plaintiffs appealed the grant of summary judgment and the defendant cross-appealed the district
court's initial determination that a negligent misrepresentation claim could lie against the brand-
name manufacturer for harm arising from the generic drug, the Fourth Circuit sustained the cross-
appeal. (Ibid.)


Foster reasoned first that the negligent misrepresentation cause of action was in essence a claim
of product liability, but “without meeting the requirements [Maryland] law imposes in products
liability actions”—i.e., “that the defendant manufactured the product at issue.” (Foster, supra, 29
F.3d at p. 168.) The court next addressed the peculiarities of the regulated pharmaceutical market,
under which “any representations [the defendant] makes when advertising Phenergan also apply
to generic promethazine”; a warning “will simply not be made” if the brand-name manufacturer
does not issue one; and a patient who is prescribed Phenergan “may actually receive *176  generic
promethazine.” (Id. at p. 169.) In rejecting liability nonetheless, the Foster court assumed that
although generic manufacturers “must include the same labeling information as the equivalent
name brand drug, they are also permitted to add or strengthen warnings and delete misleading
statements on labels, even without prior FDA approval. [Citation.] ... Manufacturers of generic
drugs, like all other manufacturers, are responsible for the representations they make regarding
their products.” (Id. at p. 170.) The ***357  court also concluded that “to impose a duty in the
circumstances of this case would be to stretch the concept of foreseeability too far” under Maryland
law, which had recognized the tort of negligent misrepresentation only where “ ‘one party has the
right to rely for information upon the other, and the other giving the information owes a duty to
give it with care.’ ” (Id. at p. 171.) In the court's view, no such relationship could ever exist because
Brandy “was injured by a product that [the defendant] did not manufacture.” (Ibid.)


At the core of the Foster court's analysis is an erroneous assumption: that generic drug
manufacturers may “add or strengthen warnings and delete misleading statements on labels, even
without prior FDA approval,” and that they can be sued for their failure to do so. (Foster, supra, 29
F.3d at p. 170.) In reality, generic drug manufacturers are legally obligated to conform their drug
label to the brand-name manufacturer's label (PLIVA, supra, 564 U.S. at p. 613, 131 S.Ct. 2567)
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and, so long as they fulfill their “duty of ‘sameness’ ” (ibid.), cannot be sued in tort for deficiencies
in the label. (See id. at p. 624, 131 S.Ct. 2567.) Fortunately, the Fourth Circuit has since recognized
its error. Despite its categorical rejection of any duty in Foster, the court recently certified to the
Supreme Court of Appeals of West Virginia the question “Whether West Virginia law permits
a claim of failure to warn and negligent misrepresentation against a branded drug manufacturer
when the drug ingested was produced by a generic manufacturer.” (McNair v. Johnson & Johnson
Corp., 694 Fed.Appx. 115, 116 (4th Cir. 2017).) 3


3 There is a sad coda to Foster. The Fourth Circuit's ruling relieved the brand-name
manufacturer of any duty to warn of known or knowable risks of the drug when a plaintiff had
been given the generic equivalent—and (contrary to Foster's key assumption) the generic
manufacturer had no ability to deviate from the brand-name manufacturer's label. As a result,
it took until 2000—six years after Foster was decided—for the FDA to modify the warning to
recommend that promethazine not be given to children younger than two years old. (Starke et
al., Boxed Warning Added to Promethazine Labeling for Pediatric Use (2005) 352 New Eng.
J. Med. 2653, 2653.) Four years thereafter, following further review of all adverse events
that had been reported, the FDA added a boxed warning—the strongest type of warning (21
C.F.R. § 201.57(c)(1))—stating that the drug should not be given to children younger than
two years old because of the potential for fatal respiratory depression. (Starke et al., supra, at
p. 2653; Rostron, Prescription for Fairness: A New Approach to Tort Liability of Brand-name
and Generic Drug Manufacturers (2011) 60 Duke L.J. 1123, 1146–1147.) This example
underscores the reality that the FDA depends heavily on the brand-name drug manufacturer
exercising its own unilateral ability to strengthen its warning label. (Wyeth, supra, 555 U.S.
at p. 579, 129 S.Ct. 1187; see generally Weeks, supra, 159 So.3d at p. 676 [“The FDA has
limited resources to monitor the approximately 11,000 drugs on the market”].) Yet Foster's
rule seriously undermines the brand-name manufacturer's incentive to do so.


**37  *177  Even on its own terms, though, Foster's reasoning proves unhelpful in construing
California law, and finds no support in it. First, California law does not conflate negligent
misrepresentation and strict liability in the manner Foster believed was true of Maryland law.
(Conte, supra, 168 Cal.App.4th at p. 108, 85 Cal.Rptr.3d 299.) Under our state's law, there is no
per se requirement in negligent misrepresentation actions that the misrepresentation be made by
the product manufacturer. Consider Hanberry v. Hearst Corp. (1969) 276 Cal.App.2d 680, 81
Cal.Rptr. 519, where the plaintiff alleged that defective shoes caused her injuries. (Id. at p. 682, 81
Cal.Rptr. 519.) The Court of Appeal allowed the negligent misrepresentation claims to go forward
against a nonmanufacturer—the publisher of Good Housekeeping magazine, ***358  which had
given the shoes its renowned seal of approval. (Id. at p. 683, 81 Cal.Rptr. 519.) This seal appeared
not only in the pages of its own magazine, but was used by the shoe manufacturer in its advertising
as well as on the product and its packaging. (Ibid.) The court acknowledged that the defendant
publisher was neither the seller nor the manufacturer of the shoes, but nonetheless recognized a
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duty of care because of the allegations that the publisher “held itself out as a disinterested third
party which had examined the shoes, found them satisfactory, and gave its endorsement”; and
the plaintiff reasonably relied on the endorsement and “purchased the shoes because of [it].” (Id.
at pp. 686, 683, 81 Cal.Rptr. 519.) As to the plaintiff's claim under strict liability, however, the
court affirmed the trial court's dismissal—declining to extend strict liability “to a general endorser
who makes no representation it has examined or tested each item marketed.” (Id. at p. 688,
81 Cal.Rptr. 519; see also Conte, supra, 168 Cal.App.4th at pp. 101–102, 85 Cal.Rptr.3d 299
[similarly distinguishing between strict liability and negligent misrepresentation theories].) 4


4 Novartis suggests that we recently conflated strict liability and negligence in Webb v. Special
Electric Co., Inc. (2016) 63 Cal.4th 167, 202 Cal.Rptr.3d 460, 370 P.3d 1022 when we
observed that “ ‘there is little functional difference between the two theories in the failure
to warn context.’ ” (Id. at p. 187, 202 Cal.Rptr.3d 460, 370 P.3d 1022.) Not so. Webb's
observation was merely that the sophisticated user and sophisticated intermediary defenses
applied to both theories of liability. (Ibid.) We did not categorically alter our longstanding
recognition that “California law recognizes the differences between negligence and strict
liability causes of action.” (Johnson v. American Standard, Inc. (2008) 43 Cal.4th 56, 71,
74 Cal.Rptr.3d 108, 179 P.3d 905; see Saller v. Crown Cork & Seal Co., Inc. (2010) 187
Cal.App.4th 1220, 1239, 115 Cal.Rptr.3d 151 [“ ‘Negligence and strict products liability are
separate and distinct bases for liability that do not automatically collapse into each other
because the plaintiff might allege both when a product warning contributes to her injury’ ”].)
O'Neil did not erase the distinction between strict liability and negligence, either. Far from
conflating the two theories, we said simply that “[t]he same policy considerations that
militate against imposing strict liability in this situation apply with equal force in the context
of negligence.” (O'Neil, supra, 53 Cal.4th at p. 366, 135 Cal.Rptr.3d 288, 266 P.3d 987,
italics added.) As we have demonstrated above, O'Neil is soundly distinguishable from the
situation here.


[17] Second, California law places greater weight on the element of foreseeability in the duty
analysis than does Maryland law. Indeed, this state *178  treats foreseeability as “[t]he most
important factor” (Kesner, supra, 1 Cal.5th at p. 1145, 210 Cal.Rptr.3d 283, 384 P.3d 283), and
we do not narrowly circumscribe the kinds of relationships that must exist between the plaintiff
and the defendant as a predicate to imposing a duty on the defendant to prevent injuries arising
from its own conduct. (Id. at p. 1163, 210 Cal.Rptr.3d 283, 384 P.3d 283; see **38  Randi W.,
supra, 14 Cal.4th at p. 1077, 60 Cal.Rptr.2d 263, 929 P.2d 582 [one who negligently provides false
information to another can owe a duty of care to a third person “who did not receive the information
and who has no special relationship with the provider”].) 5  ***359  By contrast, Foster found that
a “duty ... arises” under Maryland law only “when there is ‘such a relation that one party has the
right to rely for information upon the other, and the other giving the information owes a duty to
give it with care.’ ” (Foster, supra, 29 F.3d at p. 171, quoting Weisman v. Connors (1988) 312 Md.
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428, 540 A.2d 783, 790.) Foster then summarily concluded that “[t]here is no such relationship
between the parties to this case, as Brandy Foster was injured by a product that [defendant] did
not manufacture.” (Foster, at p. 171.) Even this explanation, though, seems to overlook the fact
that there is never a direct relationship between a prescription drug manufacturer and the ultimate
consumer. A consumer may obtain a prescription medication only through the physician as a
learned intermediary. (See Carlin, supra, 13 Cal.4th at pp. 1116, 1126, 56 Cal.Rptr.2d 162, 920
P.2d 1347.) A physician, in turn, typically relies on the drug's warning label, the contents of
which (regardless of whether the medication ultimately dispensed is the brand-name or generic
bioequivalent) are controlled by the brand-name manufacturer. It is difficult to understand why the
relationship between the brand-name manufacturer and the physician must be deemed to evaporate
simply because an insurance company or pharmacist subsequently decides to dispense a generic
version of the drug that bears the warning label crafted by the brand-name manufacturer.


5 We therefore do not find persuasive those out-of-state cases discounting the role of
foreseeability (see, e.g., Huck v. Wyeth, Inc., supra, 850 N.W.2d at p. 376 (plur. opn. of
Waterman, J.) [“ ‘foreseeability should not enter into the duty calculus’ ”] ) or requiring
the existence of a specific type of relationship between the plaintiff and the defendant
(see, e.g., Moretti v. Wyeth, Inc. (9th Cir. 2014) 579 Fed.Appx. 563, 564 [construing
negligent misrepresentation, under Nevada law, to “ ‘require[ ], at a minimum, some form of
relationship between the parties’ ”]; Schrock v. Wyeth, Inc. (10th Cir. 2013) 727 F.3d 1273,
1282 [“Oklahoma courts have also required a relationship between the defendant company
and the product at issue for other theories of liability, including negligence”] ).


[18] Third, in one crucial respect, Foster is like the vast majority of the out-of-state cases on
which Novartis relies: it arose in federal court under diversity jurisdiction. Federal courts sitting in
diversity are “extremely cautious” about recognizing innovative theories under state law (Combs
v. Int'l Ins. Co. (6th Cir. 2004) 354 F.3d 568, 578) and are bound to “apply the applicable state law
as it now exists.” (Foster, supra, 29 F.3d at p. 171; see generally Gluck, Intersystemic Statutory
Interpretation: Methodology as “Law” and the Erie Doctrine (2011) 120 Yale L.J. 1898, 1939
[federal courts *179  “pick the narrowest possible answer, usually the one that does the least to
change the status quo, regardless of its predictions of what the state court would do”].) Because
only a handful of jurisdictions have adopted the duty recognized in Conte, supra, and followed by
the Court of Appeal here, it is not surprising that federal courts have been reluctant to interpret the
law of various states to embrace it. But the task of this court is not to “ ‘opt for the interpretation
that restricts liability, rather than expands it’ ” until someone else tells us otherwise. (Travelers
Indem. Co. v. Dammann & Co., Inc. (3d Cir. 2010) 594 F.3d 238, 253; see also Germain v. Teva
Pharmaceuticals, USA, Inc. (In re Darvocet, Darvon, & Propoxyphene Products Litigation) (6th
Cir. 2014) 756 F.3d 917, 937 [“federal courts must be cautious”].) It is instead emphatically the
province of this court to declare what the law is. By contrast, Novartis's collection of federal
decisions merely attempts to predict the law of other states, while operating under a presumption
against expanding liability. (See Schrock v. Wyeth, Inc., supra, 727 F.3d at p. 1290 [“As a federal
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court ... we have limited authority to correct this potential injustice. It is for the state courts, rather
than this panel, to engage in the delicate policy considerations predicate to the expansion of the
scope of state tort law”].) They are of little use in discharging our task.


We likewise discount decisions from those jurisdictions that differ from California by **39
categorically excluding from liability certain defendants (see, e.g., ***360  Huck v. Wyeth, Inc.,
supra, 850 N.W.2d at p. 371 (plur. opn. of Waterman, J.) [“the tort of negligent misrepresentation
does not apply to sellers of products but rather is limited to those in the business or profession of
supplying information for the guidance of others”] ) or certain injuries (see, e.g., Flynn v. American
Home Products Corp. (Minn.Ct.App. 2001) 627 N.W.2d 342, 351 [“the Minnesota Supreme
Court has recognized negligent misrepresentation involving damages only for pecuniary loss, and
has expressly declined to recognize the tort of negligent misrepresentation involving the risk of
physical harm”] ) from the tort of negligent misrepresentation. And we find unhelpful the views of
those jurisdictions that (federal courts predict) will recharacterize under their product liability act
or similar rule all claims against a product manufacturer, no matter the theory, as product liability
actions, which can be asserted only against the manufacturer of the product. (See, e.g., Germain,
supra, 756 F.3d at pp. 941–954 [construing the laws of Arkansas, Connecticut, Florida, Georgia,
Illinois, Kentucky, Louisiana, Maryland, Mississippi, Nebraska, New York, North Carolina, Ohio,
Texas, Washington, and West Virginia]; Phelps v. Wyeth, Inc. (D.Or. 2012) 857 F.Supp.2d 1114,
1121 [Oregon law]; Stanley v. Wyeth, Inc. (La.Ct.App. 2008) 991 So.2d 31, 33–34 [noting the
“numerous cases where the negligent misrepresentation claims were ... preempted by ... a state's
enactment of products liability law”].)


*180  At core, what Novartis seems to want is more than just an exception to the general duty
of care applicable in California—an exception constructed to avoid liability where a biologically
equivalent product is sold and the warning label used is required by federal law to be the label that
the brand-name manufacturer controls. Perhaps because there is no logical basis to justify such
an exception, Novartis instead seeks a more categorical result, though one no easier to justify—
i.e., an unequivocal declaration that California law relieves a manufacturer of any failure-to-warn
liability relating to another manufacturer's products. True: An exception to California's general
duty of care is ordinarily applicable to relieve a manufacturer of the duty to warn consumers about
a product's risks where the product is that of another manufacturer. (O'Neil, supra, 53 Cal.4th
at pp. 364–366, 135 Cal.Rptr.3d 288, 266 P.3d 987.) For good reason: A product manufacturer
ordinarily will have no control over the design or safety of another manufacturer's product, the
other manufacturer's use of dangerous materials, or any warnings the other manufacturer might
place on the product. (Id. at pp. 350, 365, 135 Cal.Rptr.3d 288, 266 P.3d 987.) Nor would there
be any reason to think that a manufacturer has the ability to influence a customer's decision to
buy another manufacturer's product. (Id. at p. 365, 135 Cal.Rptr.3d 288, 266 P.3d 987.) Without
such predicate connections between one manufacturer and another, it would be difficult, if not
impossible, for a manufacturer to foresee the dangers lurking in the seemingly limitless number of
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other products that might be used with or in its product. (Ibid.) But prescription drug markets are
different. They present the unusual situation where one entity's misrepresentations about its own
product foreseeably and legally “contributed substantially to the harm” caused by another entity's
product (i.e., the generic drug bearing the warning label drafted by the brand-name manufacturer).
(O'Neil, at p. 362, 135 Cal.Rptr.3d 288, 266 P.3d 987.) That key circumstance distinguishes the
situation here from those involving the general run of products.


The negligence causes of action are potentially viable because of the allegedly deficient
representations in Novartis's ***361  warning label. Novartis is not being sued for dangers
inherent in the generic terbutaline manufactured by some other entity. Nor do plaintiffs claim
that any product manufactured by Novartis caused them harm. They claim instead that allegedly
deficient representations and omissions in Novartis's warning label caused them harm. The fact
that Novartis also manufactured a product is extrinsic to the analysis and does not insulate it from
liability for its alleged misrepresentations. (See Conte, supra, 168 Cal.App.4th at pp. 109–110, 85
Cal.Rptr.3d 299; accord, Weeks, supra, 159 So.3d at p. 672 [“the [tort] claims are not based on
the manufacturing of the product **40  but instead allege that the label—drafted by the brand-
name manufacturer and required by federal law to be replicated verbatim on the generic version
of the medication—failed to warn”].)


*181  B. Whether Warning Label Liability Was Extinguished as a Matter of Law When
Novartis Divested Ownership of Brethine


[19]  [20] We have determined that Novartis owed a duty of care to those who were prescribed
Brethine or its generic bioequivalent in reliance on Novartis's warning label. Novartis claims that
the demurrer should nonetheless be sustained without leave to amend on the ground that it sold
the Brethine NDA to aaiPharma in 2001 and no longer had control over its warning label in 2007,
when plaintiffs' mother was prescribed terbutaline. So we now consider whether Novartis should
be relieved of all liability for its allegedly negligent failure to update the label as a matter of law,
despite the fact that aaiPharma continued using the label Novartis had crafted.


Plaintiffs fault Novartis. But they do not claim the company was responsible for any negligent acts
or omissions after the transfer of ownership. After all, under FDA regulations, only the current
NDA holder has the authority to unilaterally modify the drug's warning label. Plaintiffs claim
instead that they were harmed by Novartis's failure to update the label prior to transferring the
NDA to aaiPharma, in that aaiPharma continued to use the same warning label until at least 2007,
when their mother was prescribed terbutaline. In effect, plaintiffs claim that the Brethine warning
label was deficient at the time Novartis transferred the NDA—and it was reasonably foreseeable
that it would remain deficient, given the incentives facing any successor manufacturer.


To address this aspect of plaintiffs' claim, we must determine whether to recognize an exception
to a brand-name manufacturer's duty to warn. Is a brand-name drug manufacturer's duty to warn
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extinguished simply because the deficiency in the label caused the injured plaintiff to be exposed
to the drug after the manufacturer had transferred the NDA to a successor? Foreseeablity of harm
is the touchstone of our duty analysis. (Kesner, supra, 1 Cal.5th at p. 1148, 210 Cal.Rptr.3d
283, 384 P.3d 283.) Plaintiffs allege (or claim they can allege) that Novartis negligently provided
inaccurate and incomplete warnings about the safety of its drug, that it was foreseeable the new
NDA holder (aaiPharma) would continue to use Novartis's warning label without modification,
that their mother's physician relied on the deficient warning label drafted by Novartis and reiterated
by aaiPharma in prescribing terbutaline, and that they were harmed in utero by the terbutaline
ingested by their pregnant mother. Whether aaiPharma would also be liable for any deficiencies
in its warning label should not, in plaintiffs' view, automatically negate Novartis's culpability.


***362  1. Foreseeability and related factors


We explained above why it was foreseeable that Novartis's failure to update the Brethine warning
label could affect fetuses exposed to the generic *182  version of the drug in utero. And there
is no dispute that plaintiffs have alleged injury. Although Novartis was no longer responsible for
updating the warning label at the time plaintiffs' mother was prescribed the drug, aaiPharma was
using the same label it had inherited from Novartis. According to plaintiffs, neither NDA holder
had sufficient financial incentive to update the label: Nearly half of all prescriptions for Brethine
or its generic equivalent were to slow preterm labor. Under the circumstances, it was certainly
foreseeable that aaiPharma would be no more conscientious about updating the warning label than
Novartis allegedly had been.


Novartis contends the connection between its alleged negligence and plaintiffs' injury was
extremely remote, as it had ceased producing the drug six years before the injury. But it is not
clear why liability should turn on Novartis's role in the manufacturing process. What warning
label liability stems from is Novartis's failure to warn about a drug's risks, not its production of
a defective drug. The complaint alleges that Novartis and aaiPharma were concurrent tortfeasors
whose liability stemmed from failure to warn, **41  because each negligently failed to update
the warning label.


We agree that Novartis's failure to update the warning label could foreseeably cause harm to
plaintiffs. Under the circumstances arising from the federal regulatory regime for prescription
drugs, a successor manufacturer's negligent failure to update the warning label is foreseeable.
According to federal regulatory rules, a successor brand-name drug manufacturer has no choice
but to use the former manufacturer's warning label—or a warning label at least as strong as the one
used by the previous brand-name manufacturer—unless directed otherwise by the FDA. (Wyeth,
supra, 555 U.S. at p. 568, 129 S.Ct. 1187 [“Generally speaking, a manufacturer may only change
a drug label after the FDA approves a supplemental application”]; see 21 C.F.R. §§ 314.70(b)
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(2)(v), (c)(6)(iii), 314.72(b).) Unlike other product manufacturers (cf. conc. & dis. opn., post, at
226 Cal.Rptr.3d at pp. 371–372, 407 P.3d at pp. 48–49), a brand-name drug manufacturer knows
that, without FDA action, a successor manufacturer will produce a drug identical to the original
in ingredients and design, and bearing an identical warning label (or a label that is at least as
strong as the one used by the former manufacturer). (Cf. Cadlo v. Owens–Illinois, Inc. (2004)
125 Cal.App.4th 513, 516, 23 Cal.Rptr.3d 1 [affirming summary judgment in favor of a former
asbestos insulation manufacturer where there was no evidence the manufacturer “had an actual
connection with the design, manufacture or distribution” of the product causing harm]; id. at p.
520, 23 Cal.Rptr.3d 1 [distinguishing cases where “the maker of the misrepresentation reasonably
foresaw *183  that the intermediary would repeat the misrepresentation to another person”].) 6


Because nearly half of all terbutaline prescriptions at the time of ***363  sale were written to
prevent premature labor, it was also reasonably foreseeable that aaiPharma would be reluctant to
add warnings about the risks to fetal brain development. In sum, a successor drug manufacturer's
negligent conduct can be “ ‘derivative of [the brand-name drug manufacturer's] allegedly negligent
conduct’ ” and thus foreseeable. (Kesner, supra, 1 Cal.5th at p. 1148, 210 Cal.Rptr.3d 283, 384
P.3d 283.)


6 Nor can the concurring and dissenting opinion derive any support from the scattering of
federal district court cases involving a challenge to the adequacy of a medical device label.
Federal law preempts state tort actions based on deficient warnings for medical devices.
(Riegel v. Medtronic, Inc. (2008) 552 U.S. 312, 329, 128 S.Ct. 999, 169 L.Ed.2d 892;
cf. Wyeth, supra, 555 U.S. at p. 574, 129 S.Ct. 1187 [“despite its 1976 enactment of an
express pre-emption provision for medical devices, [citation], Congress has not enacted such
a provision for prescription drugs”].)


Novartis highlights the six years that elapsed between its surrender of the NDA for the drug
at issue in this case and the decision to prescribe terbutaline to plaintiffs' mother. Yet the gap
between the transfer of this particular NDA and the time at which plaintiffs' mother was prescribed
terbutaline does not bear on the question of duty, “which must be addressed at a higher level
of generality.” (Kesner, supra, 1 Cal.5th at p. 1158, 210 Cal.Rptr.3d 283, 384 P.3d 283.) In
determining whether to create an exception to a brand-name drug manufacturer's duty of care,
we do not evaluate “ ‘whether a particular plaintiff's injury was reasonably foreseeable in light
of a particular defendant's conduct,’ ” but “ ‘whether the category of negligent conduct at issue
is sufficiently likely to result in the kind of harm experienced that liability may appropriately be
imposed ....’ ” (Cabral, supra, 51 Cal.4th at p. 772, 122 Cal.Rptr.3d 313, 248 P.3d 1170.) So the
relevant inquiry is whether a successor drug manufacturer is sufficiently likely to continue using
the warning label it inherited from the prior brand-name manufacturer, even when that label was
deficient at the time the NDA was transferred.
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It is true enough that a successor drug manufacturer has an obligation, under state as well as federal
law, to ensure adequacy of the warning label. But the scenario at issue here implicates whether
a successor drug manufacturer is sufficiently likely—as a matter of law—to modify the warning
label when the brand-name manufacturer, which labored under an identical obligation, negligently
failed to do so. In such circumstances, it is at least plausible that a successor manufacturer may
choose to undertake only a cursory investigation of the medical literature, on the assumption that
the prior manufacturer must **42  have done a more thorough inquiry during the period that it
was responsible for maintaining the warning label. This option will seem especially attractive
when the prior manufacturer has greater resources or expertise than its successor. A successor
manufacturer may also undertake an adequate inquiry but make no changes to the label in close
cases, partially or *184  entirely trusting the judgment of the prior manufacturer. Or a successor
manufacturer, like the prior manufacturer, may fear an adequate warning would damage the market
share for the drug and balance its lost revenue and potential exposure in the same way as the prior
manufacturer. Indeed, plaintiffs claim that neither NDA holder wanted to jeopardize Brethine's
use as a tocolytic, which accounted for almost half of the drug's market share. Any or all of these
factors could explain why a drug's warning label may prove “stickier” than what is optimal to
protect public safety at a reasonable cost, and why a successor drug manufacturer would not be
categorically distinguishable from the prior manufacturer in its likelihood of being conscientious
about its obligations to disclose relevant risks.


[21] Under the “general” rule, “ ‘ “every person has a right to presume that every other person
will perform his duty and obey the law.” ’ ” (Webb v. Special Electric Co., Inc., supra, 63 Cal.4th
at p. 191, 202 Cal.Rptr.3d 460, 370 P.3d 1022.) ***364  But we have never allowed a defendant
to excuse its own negligence as a matter of law simply by asserting that someone else should have
picked up the slack and discharged the duty at issue. (See Stewart v. Cox (1961) 55 Cal.2d 857, 864,
13 Cal.Rptr. 521, 362 P.2d 345 [“The fact that a third person does not perform his duty to protect
the plaintiff from harm, either because he makes no effort or through his negligence does not
succeed, is not a superseding cause”].) Nor have we permitted a negligent actor to evade liability
simply because another party may also be liable for a similar tort. (See, e.g., Beacon Residential
Community Assn. v. Skidmore, Owings & Merrill LLP (2014) 59 Cal.4th 568, 583, 173 Cal.Rptr.3d
752, 327 P.3d 850 (Beacon); accord, Humble Oil & Refining Co. v. Martin (1949) 148 Tex. 175,
222 S.W.2d 995, 1001 [“there is a distinction between the general axiom that a person is not bound
to anticipate the negligence of others and the idea that one may always discharge a duty of due
care to the public by relying on performance by another of the same duty owed by the latter”].) So
while “ ‘[a] person who, himself, is exercising ordinary care, has a right to assume that others, too,
will perform their duty under the law’ ”—and thus may not be negligent in failing to anticipate
injury that results “ ‘ only from a violation of law or duty by another’ ”—the general rule does
not apply when “ ‘it is reasonably apparent to one, or in the exercise of ordinary care would be
apparent to him, that another is not going to perform his duty.’ ” (Stickel v. San Diego Elec. Ry.
Co. (1948) 32 Cal.2d 157, 166, 195 P.2d 416, first and second italics added; see id. at pp. 166–
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167, 195 P.2d 416 [“It is but a statement as to that common type of negligence, the unreasonable
failure to observe what is going on about one, including the negligence of others. ‘One may not
continue to assume that the law is being observed after knowing or having an opportunity, by the
use of reasonable care, to know that it is not being observed’ ”]; Harris v. Johnson (1916) 174
Cal. 55, 58, 161 P. 1155 [“ ‘The general rule ... that every person has a right to presume that every
other person will *185  perform his duty’ ” applies only “ ‘in the absence of reasonable ground
to think otherwise’ ”].) Few if any entities would be in a position to know better that the law “
‘is not being observed’ ” (Stickel, at p. 167, 195 P.2d 416) than a brand-name drug manufacturer
that itself had negligently failed to update the label. So the assumption underlying the brand-name
drug manufacturer's duty is not at all “that successor corporations will routinely ignore th[eir]
duty.” (Conc. & dis. opn., post, at 226 Cal.Rptr.3d at p. 373, 407 P.3d at p. 50, italics added.) It's that
when a brand-name drug manufacturer has ignored its own duty, there is a risk that the successor
manufacturer will adopt the same strategy. Under these circumstances, categorically justifying
a manufacturer's neglect of that risk requires heroic, and ultimately unreasonable, assumptions
distinguishing an original brand-name manufacturer's behavior from that of its successors. For
these reasons, we find it reasonably foreseeable that a **43  successor drug manufacturer could
continue to use the same label it inherited, even when the label was deficient.


2. Considerations of public policy


According to Novartis, the policy of preventing future harm would not be advanced by subjecting
the brand-name drug manufacturer to liability after it has already divested itself of the drug and
no longer has control over the warning label. But in examining the prevention of future harm, we
undertake the duty analysis “look[ing] to the time when the duty was assertedly owed.” (Kesner,
supra, 1 Cal.5th at p. 1150, 210 Cal.Rptr.3d 283, 384 P.3d 283.) It is during the time Novartis
***365  owned the drug that both its legal duty and its power to discharge that duty converge. At
that point, Novartis did have control over the warning label and could have modified it, without
waiting for FDA approval, to warn of the risks to fetal brain development. Recognizing a brand-
name drug manufacturer's potential responsibility for injuries proximately caused by deficiencies
in its warning label—regardless of whether the injury occurred before or after divestment—
provides a further incentive to the brand-name manufacturer to update the label as soon as it
knows (or should have known) of the unwarned risks. Consider, on the other hand, the implications
of allowing the brand-name manufacturer to shield itself from liability as soon as it transfers
ownership to another manufacturer, as Novartis proposes. What such a rule would do is encourage
an economically rational brand-name manufacturer to transfer the NDA, rather than add a warning
to the label, since an updated label would diminish the utility (and thus the value) of the drug. 7


Such a scenario obviously poses greater risks to consumer safety relative to the alternative.
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7 This case does not present the question, and we do not decide, whether a brand-name
manufacturer would remain liable for deficiencies in its warning label when the FDA
has formally withdrawn its approval of the NDA and has determined “that the drug was
voluntarily withdrawn from sale for reasons other than effectiveness or safety.” (Lasker,
supra, 82 Def. Counsel J. at p. 306; see 21 C.F.R. § 314.150; 78 Fed.Reg., supra, at p. 67993.)


*186  Novartis counters with a different scenario. It claims that under plaintiffs' proposed regime,
a successor brand-name drug manufacturer would have an incentive to maintain the identical label
without change so that the former brand-name manufacturer would be forced to share in any
liability. We are skeptical. When it is economically rational for the manufacturer to update the
label, it will update the label—regardless of the prospect that a prior manufacturer might share in
the liability for its own negligent failure to update the label. Even in a marginal case, though, it
does not seem especially likely that a successor drug manufacturer which knows or should know
of an unwarned risk would choose to leave a warning label unchanged simply to preserve the
possibility that—if the label remained the same as under the former manufacturer—the former
manufacturer could be a codefendant in a future tort action. It seems implausible that a successor
manufacturer would take that gamble if its proportional share of fault would be ever increasing
as medical research became more confident about the link between the drug and some adverse
effect. After all, the successor manufacturer could avoid liability altogether by updating the label
to warn about the risk.


The more substantial danger is that neither manufacturer will have sufficient incentive to update the
label. Unless there is warning label liability, it will be economically rational in some circumstances
for a brand-name manufacturer to offload the drug to a successor rather than update the warning
label. And if the brand-name manufacturer fails to update the label to disclose a known or knowable
risk, economic interests and simple inertia may lead the successor manufacturer to the same
strategy. (See ante, at 226 Cal.Rptr.3d at pp. 363–364, 407 P.3d at pp. 42–43.) The better rule is
to provide appropriate incentives for the brand-name manufacturer to update the warning label at
the earliest possible time, given that the successor manufacturer cannot remove any aspect of the
warning without FDA approval.


To determine how best to incentivize a drug manufacturer to provide prompt ***366  warnings,
we turn to the very factors on which Novartis trains its attention: the extent of the duty's burden
on the defendant and the **44  consequences to the community. Novartis complains first that
plaintiffs' proposed rule would lead to immeasurable and perpetual liability for brand-name drug
manufacturers. This appears to be an overstatement. Only during the time it holds the NDA
does the brand-name drug manufacturer have a duty of care. Although a breach of that duty
can have enduring effects—effects that do not magically disappear merely because the brand-
name manufacturer no longer holds the NDA—a plaintiff would still need to prove that the injury
was foreseeable at the time the brand-name manufacturer held the NDA, that the brand-name
manufacturer's deficient label proximately caused the injury, and that the prescribing physician



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0431952890&pubNum=0100267&originatingDoc=Ibadbde20e69011e78c5db03c58f2bc1d&refType=LR&fi=co_pp_sp_100267_306&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_100267_306

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=21CFRS314.150&originatingDoc=Ibadbde20e69011e78c5db03c58f2bc1d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





T.H. v. Novartis Pharmaceuticals Corp., 4 Cal.5th 145 (2017)
407 P.3d 18, 226 Cal.Rptr.3d 336, Prod.Liab.Rep. (CCH) P 20,252...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 38


relied on the brand-name manufacturer's misrepresentations or omissions. The passage of time
would naturally tend to undermine a plaintiff's ability to prove that an injury was foreseeable at that
*187  earlier stage, 8  that the physician actually relied on the defendant's warning label, or that the
defendant's negligence proximately caused injury. (See Beacon, supra, 59 Cal.4th at p. 583, 173
Cal.Rptr.3d 752, 327 P.3d 850.) An extended period of time also presupposes a lengthy latency
period before an injury (or its connection to the drug) manifested itself, further complicating the
showing of foreseeability, reliance, or causation. (Cf. PLIVA, supra, 564 U.S. at p. 625, fn. 9, 131
S.Ct. 2567 [“the FDA informs us that ‘[a]s a practical matter, genuinely new information about
drugs in long use ... appears infrequently’ ”].)


8 Indeed, approximately half of the studies cited in the first amended complaint to demonstrate
a link between terbutaline exposure in pregnancy and fetal brain development postdated
Novartis's sale to aaiPharma. To avoid the distortion caused by hindsight bias, trial courts
should be careful to protect the jury from needlessly being exposed to or considering
scientific studies connecting a drug to some harm where those studies postdate transfer of
the NDA.


[22]  [23] Yet the question before us involves neither causation nor these other elements of
negligence. What role the six-year gap between Novartis's transfer of the NDA to aaiPharma and
plaintiffs' exposure to terbutaline might play in plaintiffs' ability to prove these remaining elements
is beyond the scope of this proceeding. We granted review to decide only the threshold question
of a brand-name drug manufacturer's duty of care and therefore have no occasion to address other
arguments Novartis might advance to defeat liability. (See Kesner, supra, 1 Cal.5th at p. 1157.) 9


But we reject ***367  Novartis's contention that a finding of duty will result in perpetual liability
for brand-name drug manufacturers as well as the burden of a trial to address every claim of harm.
Time's effect on causation, while ordinarily a question of fact, becomes a question of law “ ‘where
the facts are such that the only reasonable conclusion is an absence of causation.’ ” (State Dept. of
State Hospitals v. Superior Court (2015) 61 Cal.4th 339, 353, 188 Cal.Rptr.3d 309, 349 P.3d 1013;
see id. at p. 357, 188 Cal.Rptr.3d 309, 349 P.3d 1013 [sustaining demurrer where the theory of
*188  causation was “conjectural, depending on a long **45  series of determinations”]; accord,
Lyman v. Pfizer, Inc., supra, 2012 WL 2970627 at p. *17 [affirming grant of summary judgment to
a former brand-name drug manufacturer on causation grounds].) Similarly, the question of breach
can be decided as a matter of law where “no reasonable jury could find the defendant failed to
act with reasonable prudence under the circumstances.” (Cabral, supra, 51 Cal.4th at p. 773, 122
Cal.Rptr.3d 313, 248 P.3d 1170.) The burden of a potential trial on a brand-name drug manufacturer
that, under the facts presented, acted unreasonably in failing to update the warning label before
transferring the NDA—and whose negligence proximately caused harm to those exposed to the
drug—is not a compelling justification for carving out an entire category of cases from the general
duty of reasonable care. (See id. at p. 772, 122 Cal.Rptr.3d 313, 248 P.3d 1170.)
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9 Recognizing a brand-name drug manufacturer's duty of care in these circumstances does not
prevent the manufacturer from arguing in a given case that it did not breach its duty given
the scientific knowledge at the time; that its label could not have proximately caused the
harm given the passage of time between the transfer of the NDA and the plaintiff's exposure
to the drug, as well as the successor's exclusive responsibility for promoting the assertedly
dangerous off-label use of the drug (see Lyman v. Pfizer, Inc. (D.Vt. July 20, 2012, No.
2:09-CV-262), 2012 WL 2970627, *17); or that its disclosure of the unwarned risks to the
successor manufacturer severed any link between its own label and the harm. But our task
here is not to decide whether there should be “an exception to the general duty of reasonable
care on the facts of the particular case before us, but whether carving out an entire category
of cases from that general duty rule is justified by clear considerations of policy.” (Cabral,
supra, 51 Cal.4th at p. 772, 122 Cal.Rptr.3d 313, 248 P.3d 1170.)
The concurring and dissenting opinion finds “perhaps most troubling” the court's
unwillingness to “predict” when the gap between transfer of the NDA and exposure to the
drug will be so remote as to preclude a finding of proximate cause. (Conc. & dis. opn.,
post, at 226 Cal.Rptr.3d.at p. 375, 407 P.3d at p. 52.) But neither party has briefed the issue
of proximate cause, nor is proximate cause fairly encompassed within the issue presented
—indeed, the issue presented involves exclusively the tort law element of duty. Novartis
remains free to contest the existence of proximate cause—as well as any of the other elements
of negligence and negligent misrepresentation.


Moreover, the greater the gap between transfer of the NDA and the plaintiffs' exposure to the drug,
the greater the likelihood that the NDA would have been transferred to yet another manufacturer,
which would multiply the number of potential defendants available to share responsibility for
damages. Because a defendant's liability for noneconomic damages is not joint but several (Civ.
Code, § 1431.2, subd. (a)), a negligent brand-name manufacturer would be liable for noneconomic
damages only in an amount that was directly proportional to its percentage of fault. (Ibid.)


Indeed, a brand-name manufacturer could entirely avoid the prospect of extended exposure by
including an indemnification provision when it transferred ownership of the NDA. (See, e.g.,
Conte, supra, 168 Cal.App.4th at p. 95, fn. 1, 85 Cal.Rptr.3d 299.) This might lower the sales price
of the brand-name drug in the transaction, but not in any way that fails to reflect the true costs
and benefits of being the NDA holder or that is unfair to the seller. Meanwhile, an indemnification
provision may have the salutary effect of focusing both the seller and the purchaser, at a critical
time, on the existence of any known or knowable risks not reflected in the warning label. And, as
before, Novartis identifies no reason why it could not insure against the effects of any negligence
related to the warning label for its drug. (See Vasilenko v. Grace Family Church (2017) 3 Cal.5th
1077, 1091, 224 Cal.Rptr.3d 846, 404 P.3d 1196.) Commercial general liability insurance policies
cover injuries that accrue from multiple occurrences over a period of years (see ***368  Montrose
Chemical Corp. v. Admiral Ins. Co. (1995) 10 Cal.4th 645, 42 Cal.Rptr.2d 324, 913 P.2d 878),
and tail coverage is available for injuries caused by the insured that did not manifest themselves
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until well after the manufacturer either sold the product or shut down its operations. (See State of
California v. Continental Ins. Co. (2012) 55 Cal.4th 186, 195–196, 145 Cal.Rptr.3d 1, 281 P.3d
1000.)


A somewhat analogous situation lay at the heart of a case the court addressed recently. In
*189  Centinela Freeman Emergency Medical Associates v. Health Net of California, Inc. (2016)
1 Cal.5th 994, 209 Cal.Rptr.3d 280, 382 P.3d 1116 (Centinela Freeman), we considered the
circumstances under which a health care service plan could transfer its financial responsibility
to pay for its enrollees' emergency medical services to its contracting medical providers. Under
state and federal law, licensed hospitals are required to provide emergency medical care to
anyone, regardless of the patient's ability to pay. A health care service plan, in turn, is required to
reimburse a noncontracting emergency service provider for necessary services, but may delegate
this responsibility to another entity, such as an individual practice association (IPA). (Id. at pp.
1000–1001, 209 Cal.Rptr.3d 280, 382 P.3d 1116.) The health care service plans in Centinela
Freeman delegated their financial responsibility for emergency services to their contracting IPAs,
which were (or became) financially insolvent and eventually went out of business. (Id. at p. 1001,
209 Cal.Rptr.3d 280, 382 P.3d 1116.) When the IPAs failed to reimburse the plaintiff emergency
service providers for the care they had provided to enrollees of the defendant health care services
plans, the plaintiffs sued the health plans for payment. (Ibid.)


The defendant health care service plans made an argument that echoed what Novartis argues
here: that they had lawfully transferred **46  their legal responsibilities to another entity and had
therefore terminated any duty of care. We unanimously rejected the argument that the delegation of
financial responsibility to an IPA necessarily relieved the health care service plans of any obligation
to pay for its enrollees' covered emergency care. (Centinela Freeman, supra, 1 Cal.5th at p. 1001–
1002, 209 Cal.Rptr.3d 280, 382 P.3d 1116.) What we held instead was that a health care service
plan owes certain duties to noncontracting emergency service providers: first, a duty at the outset
not to delegate its financial responsibility to an IPA “that it knew or should have known would
not be able to pay for emergency service and care provided to the health plan's enrollees” (id.
at p. 1002, 209 Cal.Rptr.3d 280, 382 P.3d 1116); and second, a duty not to continue or renew a
delegation to an IPA “when it knows or should know that there can be no reasonable expectation
that its delegate will be able to reimburse noncontracting emergency service providers for their
covered claims.” (Ibid.)


Centinela Freeman tends to undermine Novartis's absolutist position that a lawful transfer of its
duty to another entity necessarily terminated its liability for its own negligence. Under our ruling
in Centinela Freeman, a health care service plan remains responsible for the costs of its enrollees'
emergency medical care, despite a lawful delegation of that financial responsibility, if the plan
knows or should know the IPA would be unable to fulfill that financial responsibility. (Centinela
Freeman, supra, 1 Cal.5th at pp. 1001–1002, 209 Cal.Rptr.3d 280, 382 P.3d 1116.) Here, we find
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that a brand-name drug manufacturer can be liable for the effects of its deficient warning label,
despite transferring the NDA to a successor, if the harm is reasonably foreseeable ***369  and
is proximately caused by the label.


*190  Novartis's argument echoes the position we rejected in Centinela Freeman. Although some
differences exist between these two scenarios, they do not undermine our conclusion that a brand-
name drug manufacturer owes a duty to all those who may foreseeably and proximately be harmed
by its deficient warning label. Unlike the duty we recognized in Centinela Freeman, warning label
liability does not constitute a continuing duty of care. (See Centinela Freeman, supra, 1 Cal.5th
at p. 1019, 209 Cal.Rptr.3d 280, 382 P.3d 1116 [“We agree that a health care service plan has a
continuing duty of care to noncontracting emergency service providers”].) The conduct giving rise
to a brand-name drug manufacturer's liability can occur only during the period that it holds the
NDA. Negligent conduct during that period may have effects that extend beyond the transfer of
the NDA, but a brand-name manufacturer is not subject to liability for any of its actions that occur
after transfer of the NDA. Moreover, in this case, unlike in Centinela Freeman, we are analyzing
a duty to prevent physical harm. Such a duty is broader than the duty to prevent pecuniary loss.
(Rest.2d Torts § 311, com. a.)


Novartis renews its claim that warning label liability would severely chill both the innovation and
marketing of new drugs if imposed after the brand-name manufacturer exits the market. Yet once
again, it offers neither evidence nor a persuasive rationale to support its contention—and no reason
for us to prefer some unknown increment of drug development over the urgent need to compensate
a victim whose injury was foreseeably and proximately caused by a brand-name manufacturer's
negligence. (See Carlin, supra, 13 Cal.4th at p. 1117, 56 Cal.Rptr.2d 162, 920 P.2d 1347 [“Upjohn
offers no clear or sufficient basis for concluding that research and development will inevitably
decrease” because of failure-to-warn claims]; id. at p. 1116, 56 Cal.Rptr.2d 162, 920 P.2d 1347, fn.
6 [discounting the risk of overwarning because of the lack of evidence]; cf. Kesner, supra, 1 Cal.5th
at p. 1156, 210 Cal.Rptr.3d 283, 384 P.3d 283 [noting the defendants “cite no evidence to suggest
such [preventive] measures would have been unreasonably costly”].) After all, the duty imposed
here merely reinforces the brand-name drug manufacturer's existing duty to update and maintain
the warning label. It does not require a brand-name drug manufacturer to do anything new.


We explained earlier why significant moral blame attaches to the failure to warn about a drug's
risks when the brand-name drug manufacturer **47  knew or should have known about those
risks. The fact that the brand-name manufacturer has since exited the market does not alter the
calculus. Under plaintiffs' theory, the actionable conduct occurred while the manufacturer still
had control over the warning label. Had Novartis updated the warning label before surrendering
the NDA, the federal regulations make it very likely that the warning would have remained on
the label in 2007. (See Wyeth, supra, 555 U.S. at p. 568, 129 S.Ct. 1187.) Although it can be
difficult to assess the full extent of moral blame before a factual record has been developed (Kesner,
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supra, 1 Cal.5th at p. 1151, 210 Cal.Rptr.3d 283, 384 P.3d 283), concealment of a drug's effects
on the fetal brain for the *191  purpose of preserving the drug's share of the premature labor
drug market and thus inflating the sales price of the NDA would be especially objectionable. So
Novartis fails to show how “ ‘clear considerations of policy’ ” justify a categorical exception to the
duty of care. (Kesner, supra, 1 Cal.5th at p. 1144, 210 Cal.Rptr.3d 283, 384 P.3d 283.) What the
***370  Rowland factors support instead is the conclusion that Novartis had a duty to warn about
the potential risks of its drug, regardless of whether the consumer received the brand-name or
generic bioequivalent, and that liability for the asserted breach of that duty did not end as a matter
of law at the moment Novartis sold its rights to aaiPharma, an allegedly concurrent tortfeasor. A
contrary rule would convey to Novartis and to similarly situated drug manufacturers the unjustified
benefit of an exception to the general duty of care, incentivizing brand-name drug manufacturers
that know or should know of unwarned risks to unload a problematic drug on another entity instead
of modifying the drug's warning label to include those hazards.


The concurring and dissenting opinion makes much of the fact that no other jurisdiction has
yet recognized a brand-name drug manufacturer's duty to maintain a warning label in these
circumstances. The legal landscape was just as bare when the Court of Appeal recognized a brand-
name drug manufacturer's duty to consumers of the generic bioequivalent drug (see Conte, supra,
168 Cal.App.4th at p. 101, 85 Cal.Rptr.3d 299)—a duty we unanimously affirm here. Rarely, if
ever, do jurisdictions face precisely the same jurisprudential questions at the same time, nor is our
system premised on the idea that law congeals across jurisdictions. To the contrary, the common
law incorporates the possibility of change as a foundational premise: “The law of torts is anything
but static, and the limits of its development are never set. When it becomes clear that the plaintiff's
interests are entitled to legal protection against the conduct of the defendant, the mere fact that the
claim is novel will not of itself operate as a bar to the remedy.” (Prosser & Keeton, Torts (5th ed.
1984) § 1, p. 4.) Indeed, even if we acknowledge the value of reducing uncertainty where possible,
what is critical in common law adjudication is not that all jurisdictions rapidly converge on a
particular understanding of tort liability. Instead a court must carefully weigh whether an existing
rule should apply in a particular context under current conditions. Applying the Rowland factors to
address that context, we conclude that brand-name drug manufacturers owe a duty to those whose
injuries are foreseeably and proximately caused by the manufacturer's deficient warning label.


III. Conclusion


We do not doubt the wisdom of crowds in some settings. But the value of an idea conveyed by
or through a crowd depends not on how loudly it is proclaimed or how often it is repeated, but
on its underlying merit relative to *192  the specific issue at hand. Despite the impressive case
authority Novartis has collected on its behalf, none of it purports to interpret California law. Yet
it is California law that we must construe and apply in this case.
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In doing so, we find that brand-name drug manufacturers have a duty to use ordinary care in
warning about the safety risks of their drugs, regardless of whether the injured party (in reliance
on the brand-name manufacturer's warning) was dispensed the brand-name or generic version of
the drug. We also conclude that a brand-name manufacturer's sale of the rights to a drug does not,
as a matter of law, terminate its liability for injuries foreseeably and proximately **48  caused by
deficiencies present in the warning label prior to the sale. We therefore affirm the Court of Appeal.


Chin, J., Liu, J., and Mauro, J., *  concurred.


Corrigan, J.
I accept the majority's holding that a brand-name drug manufacturer's duty to warn extends to
consumers of a generic bioequivalent, but only because federal regulations currently require
that generic drugs carry the same warning label as appears on the brand-name product. (See 21
C.F.R. § 314.94(a)(8)(iv); PLIVA, Inc. v. Mensing (2011) 564 U.S. 604, 613, 131 S.Ct. 2567, 180
L.Ed.2d 580 (PLIVA).) This special feature of pharmaceutical law, which gives the brand-name
manufacturer sole and complete control over the warning label, justifies making generic drugs an
exception to our observation in O'Neil v. Crane Co. (2012) 53 Cal.4th 335, 342, 135 Cal.Rptr.3d
288, 266 P.3d 987 (O'Neil) that a manufacturer is generally not liable for injuries caused by another
manufacturer's product. 1


1 However, the pertinent regulations are now under review and subject to imminent change.
In November 2013, the Food and Drug Administration (FDA) proposed rule changes that
would allow generic drug makers to revise their product warning labels, and depart from the
labeling of the brand-name drug, using the “changes being effected” process. (Supplemental
Applications Proposing Labeling Changes for Approved Drugs and Biological Products,
78 Fed.Reg. 67985 (Nov. 13, 2013) (Supplemental Applications).) In view of the Supreme
Court's preemption decisions, the FDA explained it sought to “create parity” between brand-
name and generic manufacturers. (Id. at p. 67989.) Moreover, the change was needed
to ensure postmarket safety surveillance, because the FDA had found that safety-related
labeling changes are typically required many years after a drug's initial approval, when
generic versions are widely prescribed and the original brand-name manufacturer may have
left the market. (Id. at p. 67988.) In 2015, the FDA reopened the comment period and
scheduled a public meeting on the proposed rule change. (80 Fed.Reg. 8577 (Feb. 18, 2015).)
If this regulatory change is implemented, our decision to allow suits against brand-name
manufacturers for injuries caused by generic equivalents will need to be reevaluated because
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the rationale supporting it will be largely, if not entirely, undermined. (See maj. opn. ante, at
226 Cal.Rptr.3d at pp. 350–351, fn. 2, 407 P.3d at pp. 30–32, fn. 2.)


*193  The majority's second holding, however, would extend indefinitely a drug manufacturer's
duty to warn the customers of its successor, even after sale of the product line. No special feature
of FDA law or practice warrants this rule. Plaintiffs' theory of “predecessor liability” represents
a substantial and unprecedented expansion of tort duties. The majority cites no case holding a
predecessor manufacturer liable for failing to warn about injuries caused by its successor's product.
Indeed, it appears that predecessor liability for failure to warn has never before been recognized
by any court, in any jurisdiction. To the extent the theory has been raised, courts across the country
have universally rejected it.


For example, in the silicone breast implant litigation, some plaintiffs whose implants were
manufactured by McGhan Medical Corporation (McGhan) sought to sue the Minnesota Mining
and Manufacturing Company (3M) on the theory that 3M was the original designer. (See, e.g.,
In re Minnesota Breast Implant Litigation (D.Minn. 1998) 36 F.Supp.2d 863, 873.) 3M had sold
this product line to McGhan in 1984 after patients began complaining of problems. (Id. at p. 870.)
In addition to rejecting strict liability claims, published federal decisions uniformly held that 3M
had no negligence-based duty to warn about the risks of a product it no longer manufactured or
supplied. (Id. at p. 874; see ***372  Christian v. Minnesota Min. & Mfg. Co. (D.Md. 2001) 126
F.Supp.2d 951, 958–959; McConkey v. McGhan Medical Corp. (E.D.Tenn. 2000) 144 F.Supp.2d
958, 963–964.) Attempts to impose negligence liability on predecessor manufacturers have failed
in other contexts as well. (See Cadlo v. Owens–Illinois, Inc. (2004) 125 Cal.App.4th 513, 520–521,
23 Cal.Rptr.3d 1 [asbestos insulation]; **49  Potwora ex rel. Gray v. Grip (N.J.Super.Ct.App.Div.
1999) 319 N.J.Super. 386, 725 A.2d 697, 703–704 [motorcycle helmet]; Fricke v. Owens–Corning
Fiberglas Corp. (La.Ct.App. 1993) 618 So.2d 473, 474–475 [vinegar].)


The majority insists pharmaceutical drugs are different from other products. However, both courts
that have considered the issue have refused to extend tort liability to drug manufacturers after
transfer of the product's New Drug Application (NDA) to a successor company. In In re Darvocet,
Darvon and Propoxyphene Products Liability Litigation (E.D.Ky. Mar. 7, 2012, MDL Docket No.
2226) 2012 WL 767595, plaintiffs who had taken painkillers containing propoxyphene sued the
drug's original manufacturer, Eli Lilly and Company (Lilly), for negligence and misrepresentation.
Lilly had sold the NDA to another company in 2002 and stopped manufacturing the drug altogether
in 2004. (Id. at p. *1.) The district court concluded Lilly had no liability for claims arising after the
divestiture (id. at pp. *3, *9), and its decision was affirmed on appeal. (In re Darvocet, Darvon, and
Propoxyphene Products (6th Cir. 2014) 756 F.3d 917, 940–941.) Another federal court reached
the same conclusion in Lyman v. Pfizer, Inc. (D.Vt. July 20, 2012, No. 2:09-cv-262), 2012 WL
2970627. Defendant Wyeth LLC (Wyeth) had *194  sold its rights to the drug Reglan almost two
years before the plaintiff took her first dose. (Id. at pp. *1, *5.) By that time, “Wyeth could not
have delivered a stronger warning regarding the drug, or have changed its design in any way.” (Id.



http://www.westlaw.com/Link/Document/FullText?entityType=mdev&entityId=Ibb577f21475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998253471&pubNum=0004637&originatingDoc=Ibadbde20e69011e78c5db03c58f2bc1d&refType=RP&fi=co_pp_sp_4637_873&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_873

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998253471&pubNum=0004637&originatingDoc=Ibadbde20e69011e78c5db03c58f2bc1d&refType=RP&fi=co_pp_sp_4637_870&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_870

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998253471&pubNum=0004637&originatingDoc=Ibadbde20e69011e78c5db03c58f2bc1d&refType=RP&fi=co_pp_sp_4637_874&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_874

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001060988&pubNum=0004637&originatingDoc=Ibadbde20e69011e78c5db03c58f2bc1d&refType=RP&fi=co_pp_sp_4637_958&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_958

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001060988&pubNum=0004637&originatingDoc=Ibadbde20e69011e78c5db03c58f2bc1d&refType=RP&fi=co_pp_sp_4637_958&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_958

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001339475&pubNum=0004637&originatingDoc=Ibadbde20e69011e78c5db03c58f2bc1d&refType=RP&fi=co_pp_sp_4637_963&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_963

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001339475&pubNum=0004637&originatingDoc=Ibadbde20e69011e78c5db03c58f2bc1d&refType=RP&fi=co_pp_sp_4637_963&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_963

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005616392&pubNum=0004041&originatingDoc=Ibadbde20e69011e78c5db03c58f2bc1d&refType=RP&fi=co_pp_sp_4041_520&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_520

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005616392&pubNum=0004041&originatingDoc=Ibadbde20e69011e78c5db03c58f2bc1d&refType=RP&fi=co_pp_sp_4041_520&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_520

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999081594&pubNum=0000162&originatingDoc=Ibadbde20e69011e78c5db03c58f2bc1d&refType=RP&fi=co_pp_sp_162_703&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_703

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999081594&pubNum=0000162&originatingDoc=Ibadbde20e69011e78c5db03c58f2bc1d&refType=RP&fi=co_pp_sp_162_703&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_703

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993094342&pubNum=0000735&originatingDoc=Ibadbde20e69011e78c5db03c58f2bc1d&refType=RP&fi=co_pp_sp_735_474&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_735_474

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993094342&pubNum=0000735&originatingDoc=Ibadbde20e69011e78c5db03c58f2bc1d&refType=RP&fi=co_pp_sp_735_474&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_735_474

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027292655&pubNum=0000999&originatingDoc=Ibadbde20e69011e78c5db03c58f2bc1d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027292655&pubNum=0000999&originatingDoc=Ibadbde20e69011e78c5db03c58f2bc1d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027292655&pubNum=0000999&originatingDoc=Ibadbde20e69011e78c5db03c58f2bc1d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?entityType=gdrug&entityId=I3ab2c97b475111db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027292655&originatingDoc=Ibadbde20e69011e78c5db03c58f2bc1d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027292655&originatingDoc=Ibadbde20e69011e78c5db03c58f2bc1d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033752690&pubNum=0000506&originatingDoc=Ibadbde20e69011e78c5db03c58f2bc1d&refType=RP&fi=co_pp_sp_506_940&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_940

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033752690&pubNum=0000506&originatingDoc=Ibadbde20e69011e78c5db03c58f2bc1d&refType=RP&fi=co_pp_sp_506_940&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_940

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028251185&pubNum=0000999&originatingDoc=Ibadbde20e69011e78c5db03c58f2bc1d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028251185&pubNum=0000999&originatingDoc=Ibadbde20e69011e78c5db03c58f2bc1d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?entityType=bdrug&entityId=I381eb077475111db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028251185&originatingDoc=Ibadbde20e69011e78c5db03c58f2bc1d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028251185&originatingDoc=Ibadbde20e69011e78c5db03c58f2bc1d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





T.H. v. Novartis Pharmaceuticals Corp., 4 Cal.5th 145 (2017)
407 P.3d 18, 226 Cal.Rptr.3d 336, Prod.Liab.Rep. (CCH) P 20,252...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 45


at p. *16). Assuming for sake of argument that Wyeth owed a legal duty to the customers of its
successor and breached that duty by, among other things, failing to update Reglan's label, the court
concluded any negligence was too remote as a matter of law to be the proximate cause of the
plaintiff's injury. (Id. at p. *17.)


O'Neil, supra, 53 Cal.4th at pages 363–366, 135 Cal.Rptr.3d 288, 266 P.3d 987, held that a
manufacturer has no negligence-based duty to warn about the risks of another manufacturer's
product. There, we were addressing risks posed by replacement components used in and around
the manufacturer's product. Although it was foreseeable that the product's original components
would be replaced with asbestos-containing parts, we stressed that “ ‘foreseeability alone is not
sufficient to create an independent tort duty.’ ” (Id. at p. 364, 135 Cal.Rptr.3d 288, 266 P.3d
987.) Instead, weighing the other Rowland 2  factors, we concluded strong policy considerations
counseled against imposing a duty of care. (O'Neil, at pp. 364–365, 135 Cal.Rptr.3d 288, 266
P.3d 987; see Taylor v. Elliott Turbomachinery Co. Inc. (2009) 171 Cal.App.4th 564, 583, 90
Cal.Rptr.3d 414.)


2 Rowland v. Christian (1968) 69 Cal.2d 108, 70 Cal.Rptr. 97, 443 P.2d 561.


The majority attempts to distinguish O'Neil as applied to a brand-name manufacturer's liability for
generic bioequivalents. (See maj. opn. ante, at 226 Cal.Rptr.3d at pp. 349–350, 407 P.3d at pp.
30–31.) The distinction does not hold when applied to predecessor liability. In the generic drug
context, public policy supports imposing a duty of care on brand-name manufacturers because
the brand-name manufacturer is the only party with the practical and legal ability to ***373
warn about product risks. Generic manufacturers cannot write their own labels. Their products
are legally required to carry the same warnings as appear on their brand-name counterparts. (21
U.S.C. § 355(j)(2)(A)(v), (4)(G); see PLIVA, supra, 564 U.S. at p. 613, 131 S.Ct. 2567.) Placing
a duty of care on brand-name manufacturers thus allocates the costs of compensating drug-related
injuries on the party that is best-situated to prevent the harm. (See Kesner v. Superior Court (2016)
1 Cal.5th 1132, 1153, 210 Cal.Rptr.3d 283, 384 P.3d 283 (Kesner).) In the predecessor liability
context, however, the opposite is true. Imposing a duty on predecessor manufacturers to warn about
potential injuries that could result from successors' products allocates costs to a party that has no
ability to change the product's labeling and thus no effective way to control the warnings given to
consumers. After divestiture, only the successor manufacturer has the ability to warn its customers
about hazards. (21 C.F.R. §§ 314.71(a), 314.72(a)(2).) The same considerations led this court to
unanimously reject a duty of care in O'Neil. As we explained, “[t]here is no reason to think a
product manufacturer will be able to exert any control over the **50  safety of *195  replacement
parts or companion products made by other companies.” (O'Neil, supra, 53 Cal.4th at p. 365, 135
Cal.Rptr.3d 288, 266 P.3d 987.) The O'Neil rule is consistent with the Restatement Third of Torts,
which advocates liability for post-sale failure to warn only if the seller has the ability to identify
and communicate effectively with those at risk. (Rest.3d Torts, Products Liability, § 10.)
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When a drug manufacturer acquires a new product line, it assumes the responsibility to update the
warning label if and when reasonable evidence demonstrates a link to a serious health hazard. (21
C.F.R. § 201.80(e).) Predecessor manufacturers have a right to presume successors will perform
their duty and follow the law. (See Webb v. Special Electric Co., Inc. (2016) 63 Cal.4th 167, 191,
202 Cal.Rptr.3d 460, 370 P.3d 1022; Harris v. Johnson (1916) 174 Cal. 55, 58, 161 P. 1155.)
The majority's foreseeability analysis glosses over this important legal obligation, noting that the
successor would have no financial incentive to make a labeling change. (See maj. opn. ante,
at 226 Cal.Rptr.3d at pp. 363–364, 407 P.3d at pp. 41–43.) However, the prospect of negative
publicity, fines, and tort liability gives all manufacturers substantial reason to disclose the adverse
effects of a drug they sell. Updating the warning label to disclose risks as they become known, and
ensuring warnings remain adequate, is a drug manufacturer's legal duty. (Wyeth v. Levine (2009)
555 U.S. 555, 570–571, 129 S.Ct. 1187, 173 L.Ed.2d 51.) The majority's assumption that successor
corporations will routinely ignore this duty, simply because their predecessors may have done so,
is unfounded.


Moreover, the accumulation of scientific studies will often make the correlation with a health
risk more clear over time. The majority's analysis elides this important feature of pharmaceutical
practice. Adverse effects from a drug typically appear first in anecdotal case reports. It can take
several years for epidemiological studies, the gold standard for establishing causation, to be
conducted and published. Indeed, a 2013 FDA study found that the “most critical safety-related
label changes, boxed warnings and contraindications, occurred a median 10 and 13 years after
drug approval (and the range spanned from 2 to 63 years after approval).” (Lester et al., Evaluation
of FDA Safety-related Drug Label Changes in 2010 (2013) 22 Pharmacoepidemiology & Drug
Safety 302, 304.) A connection to adverse effects that appears reasonably clear when a successor
produces a drug may well have been more tenuous, perhaps not even rising to the ***374  FDA's
“reasonable evidence” standard, when it was the predecessor's product. Scientific evidence may
not demonstrate the link to a health risk until after divestiture. Yet, at that point there is little to
nothing a predecessor manufacturer can do to warn about the harm.


This case demonstrates the point. The majority concedes that “approximately half” of the studies
plaintiffs cite to show terbutaline's impact on fetal *196  brain development postdated Novartis's
sale of the product line. (Maj. opn. ante, at 226 Cal.Rptr.3d at p. 366, fn. 8, 407 P.3d at p. 44, fn. 8.)
But this summary does not tell the full tale. A few rat studies in the 1980s showed that terbutaline
could cross the placenta and affect fetal brain development, and effects in human children were
beginning to be documented. But most of the early studies were focused on the drug's effectiveness,
or lack thereof, at preventing preterm labor. The first long-term study cited in plaintiffs' complaint
that demonstrates a potential impact on human development was published in 2001, the same year
Novartis sold the Brethine NDA to aaiPharma. It is undisputed that after 2001 Novartis had no
ability to change the drug's warning label. Moreover, the scientific link between terbutaline and
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autism remains questionable. In 2011, four years after plaintiffs' mother was given terbutaline and
nearly 10 years after Novartis's divestiture, the FDA reviewed the scientific literature investigating
this link and concluded the studies did not constitute “ ‘positive evidence’ ” of a risk to fetal health.
(Food & Drug Admin., letter to James P. Reichmann responding to citizen petition, Feb. 17, 2011,
docket No. FDA-2008-P-0358, p. 12.)


I discuss these developments not to express a view on the merits of plaintiffs' suit, but simply
to point out that the scientific investigation of an alleged harmful effect takes time. Anecdotal
case reports, in vivo **51  studies, or animal studies that initially suggest an association are
sometimes discredited by later epidemiological studies, which are more authoritative but take
longer to conduct. 3  Yet the majority's new duty rule makes it nearly imperative for manufacturers
to issue warnings in advance of the science if they are selling a drug's NDA. In the normal course,
a responsible drug manufacturer can monitor scientific developments and work with the FDA to
determine when additional warnings are warranted. It loses this ability after transferring the NDA
to another company. By holding that such a manufacturer owes a duty to warn its successor's
customers even many years later, the majority creates an incentive for manufacturers to warn
about every conceivable harm before transferring an NDA, lest their successors fail to include
appropriate warnings when a risk is later validated.


3 One example of tort liability leapfrogging scientific knowledge occurred in the Bendectin
litigation. Several cases alleging the anti-nausea drug Bendectin caused birth defects went to
trial in the 1980s, leading the manufacturer to withdraw the drug from the market. (Sanders,
From Science to Evidence: The Testimony on Causation in the Bendectin Cases (1993) 46
Stan. L.Rev. 1, 4–7.) However, later scientific studies demonstrated the safety of Bendectin,
and its active ingredient is now used in several over-the-counter medications. (Id. at pp. 9–
10.) A similar phenomenon occurred in the early 1990s with breast implants. Despite little
scientific evidence of an association, thousands of suits were filed across the country alleging
silicone breast implants caused autoimmune disorders. (Bernstein, The Breast Implant
Fiasco (1999) 87 Cal. L.Rev. 457, 477.) Eventually, several large-scale epidemiological
studies conclusively refuted this proposition, finding no link between implants and systemic
disease. (Id. at pp. 480–484.)


*197  It is certainly possible to foresee that a successor manufacturer will shirk its legal obligation
to warn. That a harm is foreseeable does not necessarily mean we should ***375  recognize a
duty of care, however. On “clear judicial days ... a court can foresee forever.” (Thing v. La Chusa
(1989) 48 Cal.3d 644, 668, 257 Cal.Rptr. 865, 771 P.2d 814.) As the majority opinion recognizes,
an analysis of the Rowland factors requires us to balance foreseeability against considerations
of public policy. Several policy reasons strongly counsel against imposing a duty of care on
predecessor companies to warn about risks in products manufactured and sold by their successors.
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First, as noted, a predecessor manufacturer has no control over the successor's product warnings.
Only the current NDA holder has the power to change a drug's warning label. (21 C.F.R. §§
314.71(a), 314.72(a)(2).) The majority therefore imposes a duty of care that is impossible for
predecessor companies to discharge. Although this result might increase compensation for claims
of drug-related injury, it disserves the tort policy of deterring negligent behavior. As this court
recently observed, the “goal of products liability law is not merely to spread risk but also ‘to
“induce conduct that is capable of being performed.” ’ ” (Webb v. Special Electric Co., Inc., supra,
63 Cal.4th at p. 187, 202 Cal.Rptr.3d 460, 370 P.3d 1022.) Until today, a defendant's ability to
control product warnings has been understood, even taken for granted, as an essential prerequisite
to imposing liability for failure to warn. Indeed, this very same logic underlies the Supreme Court's
preemption holding in PLIVA: It is unfair to subject generic manufacturers to failure-to-warn
liability under state law when federal law gives them no ability to alter a drug's warning label. (See
PLIVA, supra, 564 U.S. at p. 624, 131 S.Ct. 2567.) It is no answer to say that a predecessor need
only ensure that its own warnings are complete and accurate. The immediate and efficient cause
of plaintiffs' alleged injury here was their mother's ingestion of (a generic version of) aaiPharma's
drug. The warnings Novartis gave for the product it sold six years earlier are extremely remote
from this event.


Second, the majority's holding will likely encourage over-warning by drug manufacturers. Drug
manufacturers are already under a duty to update their warning labels, and they already face
the risk of suit from their own customers if they fail to comply with that duty. The knowledge
that they will still be subject to liability years in the future, even after divesting a product line,
might well cause companies to seek the FDA's permission to add warnings about potential adverse
effects that have only the barest support in evolving scientific literature. We have noted **52
before that overabundant product warnings breed consumer disregard. (See, e.g., O'Neil, supra, 53
Cal.4th at p. 365, 135 Cal.Rptr.3d 288, 266 P.3d 987.) Such a problem seems especially acute in
the pharmaceutical drug *198  context, where product inserts and advertising frequently include
mind-numbing lists of potential side effects.


Third, the majority's rule could conceivably have the perverse effect of diminishing successor
corporations' incentive to update labels as scientific evidence develops. Current product
manufacturers already have a disincentive to add warnings that may lower their profits. By holding
that predecessor companies must potentially share liability for injuries caused by a successor's
product, the court effectively reduces successor companies' exposure to tort liability. Aware that
the cost of tort suits can be shared with their predecessors, some successor companies may decide
to delay or perhaps even forgo additional warnings.


Fourth, and perhaps most troubling, creating a broad duty of care to consumers ***376  of a
successor's product will expose pharmaceutical companies to liability in perpetuity. There is no
logical stopping point for such a duty. The majority asserts that injuries will eventually become
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too remote for proximate causation to be established. It, however, declines to predict when that
time might be reached and ventures no opinion about whether the six-year gap in this case is long
enough. (But cf. Lyman v. Pfizer, Inc., supra, 2012 WL 2970627 at p. *17 [finding any negligence
of predecessor company too remote as a matter of law for a drug ingested less than two years after
transfer of the NDA].) Without any limiting principles to guide the proximate cause analysis, the
majority's reassurance fails to reassure.


Absent some such limiting principle, a proximate cause inquiry cannot reliably prevent excessive
liability because proximate cause is ordinarily a question of fact for the jury. (Lacy v. Pacific Gas
& Electric Co. (1934) 220 Cal. 97, 101, 29 P.2d 781.) The issue cannot be decided as a matter of
law unless the only reasonable conclusion from the facts is an absence of causation. (State Dept.
of State Hospitals v. Superior Court (2015) 61 Cal.4th 339, 353, 188 Cal.Rptr.3d 309, 349 P.3d
1013.) Thus, in all but the most extreme cases, predecessor liability claims are likely to reach a
jury, with costly and unpredictable results. Duty, by contrast, is a question of law for the court
to decide. (Cabral v. Ralphs Grocery Co. (2011) 51 Cal.4th 764, 770, 122 Cal.Rptr.3d 313, 248
P.3d 1170 (Cabral).) This court has traditionally relied on duty rules to limit liability, even for
foreseeable injuries. (E.g., Kesner, supra, 1 Cal.5th at pp. 1154–1155; O'Neil, supra, 53 Cal.4th at
pp. 364–366, 135 Cal.Rptr.3d 288, 266 P.3d 987; Parsons v. Crown Disposal Co. (1997) 15 Cal.4th
456, 476–478, 63 Cal.Rptr.2d 291, 936 P.2d 70.) In Kesner, for example, we limited the duty to
prevent take-home asbestos exposure to members of the worker's household, even though this limit
excluded other individuals in close contact with the worker who would be foreseeably harmed.
(Kesner, at pp. 1154–1155,) This court has acknowledged the importance of limits to *199  avoid
potentially infinite expansions of tort duty. The majority's opinion here proposes none.


Exposing drug manufacturers to broad liability with no predictable end point has the clear potential
to destabilize the pharmaceutical industry and chill innovation. Although the majority contends
no evidence has been presented to support this prediction (maj. opn. ante, at 226 Cal.Rptr.3d at p.
369, 407 P.3d at p. 46), we do not typically demand evidence on the Rowland factors. The Rowland
analysis is inherently predictive, not evidence-based. (Cf. Cabral, supra, 51 Cal.4th at p. 772, 122
Cal.Rptr.3d 313, 248 P.3d 1170 [Rowland factors are evaluated at a broad level of generality and
not tied to facts of a particular case].) It stands to reason that expanding a drug manufacturer's
exposure to tort liability will likely increase the drug's price. It may also delay the release of new
drugs or even keep some beneficial drugs off the market. “Public policy favors the development
and marketing of beneficial new drugs, even though some risks, perhaps serious ones, might
accompany their introduction, because drugs can save lives and reduce pain and suffering.” (Brown
v. Superior Court (1988) 44 Cal.3d 1049, 1063, 245 Cal.Rptr. 412, 751 P.2d 470.) We **53
have previously proceeded with caution in this area, recognizing this broad public interest in the
availability of affordable drugs. (See, e.g., id. at pp. 1065–1066, 1069, 245 Cal.Rptr. 412, 751 P.2d
470 [rejecting strict liability for injuries caused by prescription drugs].) The majority reverses this
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course. It imposes a more expansive, enduring liability ***377  on drug manufacturers than has
been recognized elsewhere in tort law.


Fifth, there is no reason to think the majority's predecessor liability holding will be limited
to the pharmaceutical industry, or even to immediate predecessors. Despite its suggestion that
pharmaceutical drugs are somehow different, the majority opinion identifies no specific feature of
drug regulation that makes an extension of duty especially desirable or necessary in this context.
What is now to stop users of any product from suing a former manufacturer, arguing it was
foreseeable the successor would fail to update the product's warnings? The path of least resistance
for all successor companies is to continue the product warnings used by their predecessors. It will
generally be against a successor's financial interest to add warnings, no matter what the product.
The majority's rule thus opens the door to predecessor liability for all products. It is also unclear
exactly how far back this liability would extend. Some amicus curiae briefs advised that product
line acquisitions are common in the pharmaceutical industry. If a product line has changed hands
two or three times, do all of these manufacturers have a duty of care toward the eventual plaintiff?
Apparently they do, given the majority's remarks on joint and several liability. (See maj. opn. ante,
at 226 Cal.Rptr.3d at p. 367, 407 P.3d at p. 44.) Again, however, this reasoning suggests no logical
stopping point.


*200  Sixth, it is not clear that an expanded duty of care is needed to prevent drug manufacturers
from concealing risks when their product line is acquired. These transactions involve highly
sophisticated parties, and acquiring companies can be expected to discover a drug's known
risks when conducting due diligence. Plaintiffs here never alleged that Novartis hid risks from
aaiPharma. Moreover, the appropriate remedy for this wrong is not an overbroad duty rule, but a
fraud or breach of contract lawsuit from the acquiring company. A lawsuit related to the acquisition
offers a more immediate and effective deterrent than the prospect of future tort claims by the
acquirer's customers. Such an approach would make clear the duties of full disclosure and due
diligence. It would also encourage successor companies to remain attentive to the evolving science
relating to their acquisitions.


In discussing Centinela Freeman Emergency Medical Associates v. Health Net of California, Inc.
(2016) 1 Cal.5th 994, 209 Cal.Rptr.3d 280, 382 P.3d 1116 (Centinela Freeman), a completely
distinguishable case, the majority implicitly assumes that drug companies commonly sell off
product lines to undercapitalized entities in order to “unload” (maj. opn. ante, at p. 54) products
found to be dangerous. It cites no evidence or authority for these assumptions. In contrast,
we do know it is common for brand-name manufacturers to stop selling a drug after their
exclusivity period ends and generic competitors are allowed to enter the market. (See Supplemental
Applications, supra, 78 Fed.Reg. at p. 67988; PLIVA, supra, 564 U.S. at p. 644, 131 S.Ct. 2567 (dis.
opn. of Sotomayor, J.).) Because the brand-name drug's market share inevitably declines with the
entry of generic equivalents, these transactions may make good business sense and have nothing
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to do with the risks or benefits of the product itself. With respect to this case in particular, plaintiffs
did not allege that Novartis hid health risks of terbutaline from aaiPharma or committed any
wrongdoing in connection with the transfer of Brethine's NDA. Nor is there a basis for speculating
that Novartis deliberately sold Brethine to an undercapitalized company, or that such transactions
are typical. Plaintiffs' complaint includes no allegations to this effect, and aaiPharma's bankruptcy
***378  did not occur until four years after the NDA transfer. 4


4 Moreover, the court's holding in Centinela Freeman included a scienter requirement,
specifying that health care plans may be liable for negligent delegation of financial
responsibility if they “knew or should have known” the transferee would not be able to
pay. (Centinela Freeman, supra, 1 Cal.5th at pp. 1001–1002, 209 Cal.Rptr.3d 280, 382 P.3d
1116.) Yet the majority's analysis here accords no such significance to details surrounding
the transfer of an NDA. Novartis would be equally responsible under the majority's duty rule
if it had sold Brethine's NDA to another multinational, highly capitalized company.


**54  The majority also suggests that an extended duty of care is needed because successor
manufacturers may simply rely on their predecessor's review of the *201  medical literature or
may trust their predecessor's judgment of whether a warning is required. (Maj. opn. ante, at 226
Cal.Rptr.3d at p. 363, 407 P.3d at p. 41.) This speculation rests on the mistaken assumption that due
diligence is a static event, occurring only when an NDA is transferred. But, with the transfer, the
new manufacturer assumes the sole and continuing responsibility to monitor the drug's safety and
labeling. (21 C.F.R. § 314.72(b).) To fulfill this duty, the successor manufacturer must regularly
monitor research developments as well as consumer feedback related to the drug. If the successor
fails to update the drug's warnings to include newly documented risks, it may face products liability
suits from its customers. Predecessor liability is not necessary to give these injured customers a
remedy. The majority's holding is a solution in search of a problem.


Seventh, with respect to moral blame, the majority focuses too narrowly on the facts of this specific
case. The broader question is what moral blame attaches to a manufacturer's failure to warn its
successor's customers about a product defect. A predecessor manufacturer's share of moral blame
may well be lower than that of a successor company that fails to update warnings, especially if
scientific knowledge has advanced over time to provide stronger evidence of the product's link
to an adverse effect.


Eighth, and finally, despite the majority's blithe assurance that drug manufacturers can “entirely
avoid” perpetual liability through insurance or indemnity agreements (maj. opn. ante, at 226
Cal.Rptr.3d at p. 367, 407 P.3d at p. 44), there is no precedent for coverage against claims arising
from another company's product. None of the cases cited in the majority opinion addressed this
unusual scenario. While insurance might be available in theory, the policy would have to cover
a potentially enormous future risk that the insured would have no ability to mitigate. At the very
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least, the coverage would be difficult to manage and extremely costly. Defining the covered events
could also be difficult, given that the potential plaintiffs would have no relationship with the
insured. Even if appropriate insurance does become available, the majority's holding will require
that pharmaceutical companies maintain it on all drugs for several years after they have stopped
selling the products and realizing a profit. The high cost of insuring against the majority's extension
of the liability will almost certainly drive up the prices for prescription drugs. 5


5 Nor are indemnity agreements a satisfactory answer. After today's holding, drug companies
subject to suit in California will undoubtedly include indemnity provisions in all NDA
transfer contracts. Such provisions could effectively put the burden of liability back where
it rightfully belongs, i.e., on the actual manufacturer of the product used by the plaintiff.
But they would not necessarily relieve the predecessor of all costs related to future claims.
Indemnification rights may be capped or may exclude costs in defending the underlying
lawsuits. There may also be costs if the predecessor must sue to enforce the indemnity
agreement.


***379  *202  For all these reasons, although I join the majority's decision to affirm Conte
v. Wyeth, Inc. (2008) 168 Cal.App.4th 89, 85 Cal.Rptr.3d 299, I dissent from its holding that
predecessor manufacturers have a duty to warn their successors' customers about risks of a product
they no longer make or sell.


Cantil-Sakauye, C. J., and Kruger, J., concurred.


All Citations


4 Cal.5th 145, 407 P.3d 18, 226 Cal.Rptr.3d 336, Prod.Liab.Rep. (CCH) P 20,252, 17 Cal. Daily
Op. Serv. 12,163, 2017 Daily Journal D.A.R. 12,115
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West's Annotated California Codes
Government Code (Refs & Annos)


Title 1. General
Division 3.6. Claims and Actions Against Public Entities and Public Employees (Refs & Annos)


Part 2. Liability of Public Entities and Public Employees (Refs & Annos)
Chapter 1. General Provisions Relating to Liability (Refs & Annos)


Article 2. Liability of Public Entities (Refs & Annos)


West's Ann.Cal.Gov.Code § 815


§ 815. Liability for injuries generally; immunity of public entity; defenses


Currentness


Except as otherwise provided by statute:


(a) A public entity is not liable for an injury, whether such injury arises out of an act or omission of the public entity or a public
employee or any other person.


(b) The liability of a public entity established by this part (commencing with Section 814) is subject to any immunity of the
public entity provided by statute, including this part, and is subject to any defenses that would be available to the public entity
if it were a private person.


Credits
(Added by Stats.1963, c. 1681, p. 3268, § 1.)


Editors' Notes


LEGISLATIVE COMMITTEE COMMENTS--SENATE


This section abolishes all common law or judicially declared forms of liability for public entities, except for such liability as
may be required by the state or federal constitution, e.g., inverse condemnation. In the absence of a constitutional requirement,
public entities may be held liable only if a statute (not including a charter provision, ordinance or regulation) is found declaring
them to be liable. Because of the limitations contained in Section 814, which declares that this part does not affect liability
arising out of contract or the right to obtain specific relief against public entities and employees, the practical effect of this
section is to eliminate any common law governmental liability for damages arising out of torts. The use of the word “tort” has
been avoided, however, to prevent the imposition of liability by the courts by reclassifying the act causing the injury.


As originally introduced, this section used “enactment” instead of “statute.” The word “statute” was substituted because the
terms and conditions of liability of public entities are matters of statewide concern and should be subject to uniform rules
established by the action of the Legislature.


In the following portions of this division, there are many sections providing for the liability of governmental entities under
specified conditions. In other codes there are a few provisions providing for the liability of governmental entities, e.g., Vehicle
Code Section 17001 et seq. and Penal Code Section 4900. But there is no liability in the absence of a statute declaring such
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liability. For example, there is no section in this statute declaring that public entities are liable for nuisance, even though the
California courts have previously held that public entities are subject to such liability even in the absence of statute. Under
this statute, the right to recover damages for nuisance will have to be established under the provisions relating to dangerous
conditions of public property or under some other statute that may be applicable to the situation. However, the right to specific
or preventive relief in nuisance cases is not affected. Similarly, this statute eliminates the common law liability of public entities
for injuries inflicted in proprietary activities.


In the following portions of this division, there also are many sections granting public entities and public employees broad
immunities from liability. In general, the statutes imposing liability are cumulative in nature, i.e., if liability cannot be established
under the requirements of one section, liability will nevertheless exist if liability can be established under the provisions of
another section. On the other hand, under subdivision (b) of this section, the immunity provisions will as a general rule prevail
over all sections imposing liability. Where the sections imposing liability or granting an immunity do not fall into this general
pattern, the sections themselves make this clear.


Subdivision (b) also makes it clear that the sections imposing liability are subject to the ordinary defenses, such as contributory
negligence and assumption of the risk, that are available in tort litigation between private persons.


Notes of Decisions (306)


West's Ann. Cal. Gov. Code § 815, CA GOVT § 815
Current with urgency legislation through Ch. 18 of 2022 Reg.Sess. Some statute sections may be more current, see credits for
details.
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