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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

THE PEOPLE OF THE STATE OF CALIFORNIA,  )

Plaintiff and Respondent,             )E073204

v.        )

             )Sup.Ct.No.

CORY JUAN BRADEN, JR.,        )FVI

Defendant and Appellant.        )18001116

________________________________________________ )

APPEAL FROM THE JUDGMENT OF

THE SUPERIOR COURT OF SAN BERNARDINO COUNTY

THE HONORABLE JOHN M. TOMBERLIN, 

JUDGE PRESIDING

PETITION FOR REVIEW

TO THE HONORABLE TANI CANTIL-SAKAUYE, CHIEF

JUSTICE, AND TO THE HONORABLE ASSOCIATE JUSTICES

OF THE SUPREME COURT OF THE STATE OF CALIFORNIA:

Cory Juan Braden, Jr., hereby petitions this Honorable

Court for review in the above-entitled matter after a decision,

certified for partial publication  rendered by the Court of Appeal1

       The Court of Appeal certified for publication only the1

section of its opinion dealing with Penal Code section 1001.36,
which is the focus of this petition for review.
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of the State of California, Fourth Appellate District, Division

Two, on April 20, 2021.  A copy of the decision affirming the

judgment is attached to this Petition.
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ISSUE PRESENTED FOR REVIEW

1) Whether Penal Code  section 1001.36 allows a2

defendant to seek mental health diversion up until sentencing or

whether such a request must be made before the trial begins? 

NECESSITY FOR REVIEW

1) A grant of review is necessary to settle this important

question of law dealing with the interpretation of and the

application of section 1001.36, specifically as to when a defendant

may seek mental health diversion.  (Cal. Rules of Court, rule

8.500(b)(1).)  This question of law is likely to recur in substantial

numbers in the future as mental health disorders continue to be a

significant factor for a great number of defendants. 

Review is also necessary to ensure uniformity

regarding section 1001.36 throughout California.  (Cal. Rules of

Court, rule 8.500(b)(1).)  Indeed, review is necessary to settle the

conflict that exists as to when a defendant may seek mental

health diversion.  In People v. Curry (2021) 62 Cal.Ap.5th 314

(Curry), the Court of Appeal, Third District, held that such a

request can be made up until sentencing and entry of judgment,

which is in direct conflict with the court’s holding in appellant’s

case finding that diversion must be requested before trial begins. 

STATEMENT OF THE CASE

On April 27, 2018, a felony complaint charged appellant

with one count of resisting an executive officer in violation of

section 69, as well as two prior strike allegations.  (CT 10.)  On

May 2, the court granted appellant’s motion to proceed pro per. 

(CT 15.)  The preliminary hearing was held on May 10, and an

       All further statutory references are to the Penal Code,2

unless otherwise specified.
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information was filed the same day.  (CT 17-20.)

Section 1001.36 became effective June 27.  (Stats. 2018, ch.

34, §§ 24, 37, pp.1316-1319, 1338.)  An amended information was

filed on August 6, and trial commenced the same day.  (CT 114,

116-118)  On August 9, a jury found appellant guilty of resisting

an executive officer with force and found true the two prior strike

conviction allegations.  (CT 136, 138.)  Immediately following the

verdict, the court granted appellant’s request to withdraw his pro

per status and appoint counsel.  (CT 138.) 

On August 14, a public defender accepted appointment and

on September 11, he requested more time to evaluate appellant

for Mental Health Diversion, and to file a Romero  motion and a3

section 17(b) motion.  (2RT 368-370, 372-373.)  Trial counsel

argued that mental health diversion was an available option up

until sentencing.  (2RT 368, 369, 372.)  The prosecution disagreed

arguing that diversion could only be considered pretrial.  (2RT

370.)  The trial court denied counsel’s request for more time to

evaluate appellant for diversion as untimely, but granted the

request for more time to file the sentencing motions.  (2RT 373-

374.)  On November 16, appellant was sentenced.

Appellant appealed and the Court of Appeal affirmed on

April 20, 2021.

  

STATEMENT OF FACTS

For the purposes of this Petition only, appellant relies upon

the facts set forth on pages 2-4 of the opinion.  Additional facts

relevant to the issue presented will be incorporated into the

argument as needed.

       People v. Superior Court (Romero) (1996) 13 Cal.4th 497.3
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ARGUMENT

I.

THIS COURT SHOULD GRANT REVIEW TO

DETERMINE WHETHER SECTION 1001.36 

ALLOWS A DEFENDANT TO SEEK MENTAL

HEALTH DIVERSION UP UNTIL SENTENCING

OR WHETHER SUCH A REQUEST MUST BE 

MADE BEFORE TRIAL BEGINS

Appellant urges this Court to grant review in this case to

resolve the question of whether section 1001.36 allows a

defendant to seek mental health diversion at any time prior to

sentencing or whether such a request must be made before trial

begins. 

Here, the Court of Appeal here held that section 1001.36

allows a defendant to only seek mental health diversion before

trial begins.  (Opin. 4.)  In direct contrast, the Third District

Court of Appeal in Curry, supra, 62 Cal.Ap.5th 314, held that

section 1001.36 allows a defendant to request mental health

diversion up until sentencing and entry of judgment.  This is an

important and recurring issue, and this Court should clarify

when a defendant is allowed to seek mental health diversion to

ensure uniformity in California.       

The issue of whether section 1001.36 allows a defendant to

seek mental health diversion at any time prior to sentencing is a

legal question of statutory construction that requires this Court’s

independent review.  (California Chamber of Commerce v. Brown

(2011) 196 Cal.App.4th 233, 248.)    

A.        Mental Health Diversion (§ 1001.36) 

Section 1001.36 became effective June 27, 2018 (Stats.

2018, ch. 34, §§ 24, 37, pp. 1316-1319, 1339), and shortly

thereafter amended (Stats. 2018, ch. 1005, § 1, pp. 6632–6634),

8



effective January 1, 2019. (People v. Khan (2019) 41 Cal.App.5th

460 [254 Cal.Rptr.3d 392, 408–409].) 

By enacting section 1001.36, i.e., mental health diversion,

“the Legislature created a diversion program for defendants with

diagnosed and qualifying mental disorders such as schizophrenia,

bipolar disorder, and posttraumatic stress disorder.” (People v.

Frahs (2020) 9 Cal.5th 618, 626.)  One of the stated purposes

behind this enactment was to promote “[i]ncreased diversion of

individuals with mental disorders . . . while protecting public

safety.”  (§ 1001.35, subd. (a).)  “As used in this chapter, ‘pretrial

diversion’ means the postponement of prosecution, either

temporarily or permanently, at any point in the judicial process

from the point at which the accused is charged until adjudication

. . . .”  (§ 1001.36, subd. (c).)

“On an accusatory pleading alleging the commission of a

misdemeanor or felony offense, the court may, after considering

the positions of the defense and prosecution, grant pretrial

diversion . . . if the defendant meets al the requirements . . . .”  (§

1001.36, subd. (a).)  There are six requirements to qualify for

mental health diversion (§ 1001.36):

(1) The trial court must be “satisfied that the defendant

suffers from a mental disorder” outlined in the statute. (§

1001.36, subd. (b)(1)(A).)

     (2) The trial court must be “satisfied that the defendant’s

mental disorder played a significant role in the commission of the

charged offense.”  (§ 1001.36, subd. (b)(1)(B).)

(3) “[A] qualified mental health expert” must opine that

“the defendant’s symptoms motivating the criminal behavior

would respond to mental health treatment.” (§ 1001.36, subd.

(b)(1)(C).)

(4) Except as noted, the defendant must consent “to

diversion and waive his or her right to a speedy trial.”  (§ 1001.36,

9



subd. (b)(1)(D).)

(5) The defendant must agree “to comply with the

treatment as a condition of diversion.”  (§ 1001.36, subd.

(b)(1)(E).)

(6) The trial court must be “satisfied that the defendant will

not pose an unreasonable risk of danger to public safety . . . if

treated in the community.” (§ 1001.36, subd. (b)(1)(F).)

If a trial court determines that a defendant meets the six

requirements, then the court also must determine whether “the

recommended inpatient or outpatient program of mental health

treatment will meet the specialized mental health treatment

needs of the defendant.”  (§ 1001.36, subd. (c)(1)(A).)  The court

may then grant diversion and refer the defendant to an approved

treatment program.  (§ 1001.36, subd. (c)(1)(B).)  Thereafter, the

provider “shall provide regular reports to the court, the defense,

and the prosecution on the defendant’s progress in treatment.”  (§

1001.36, subd. (c)(2).)  The maximum diversion period “shall be no

longer than two years.”  (§ 1001.36, subd. (c)(3).)

            The outcome of diversion is determined by the defendant’s

performance.  If the defendant has performed unsatisfactorily

while in diversion, the trial court must hold a hearing to

determine whether to reinstate criminal proceedings.  (§ 1001.36,

subd. (d).)  On the other hand, if the defendant has performed

satisfactorily while in diversion, then at the end of the period of

diversion, the trial court must dismiss the criminal charges that

were the basis of the defendant’s criminal proceedings.  (§

1001.36, subd. (e).)  Section 1001.36 gives the trial court the

discretion to grant mental health diversion to a defendant in lieu

of sentencing him or her to prison.  (§ 1001.36, subd. (c)(1)(B).)

B. Under Fundamental Rules Of Statutory

Construction, Section 1001.36, Must Be Read To

Allow A Defendant To Seek Mental Health Diversion
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At Any Time Prior To Sentencing

1. Rules Of Statutory Construction

It is the goal of statutory construction ““‘to ascertain the

intent of the enacting legislative body so that we may adopt the

construction that best effectuates the purpose of the law.”’

[Citations.]”  (City of Santa Monica v. Gonzalez (2008) 43 Cal.4th

905, 919.)  The court first looks to the words of the statute as “the

statutory language is generally the most reliable indicator of

legislative intent. [Citation.]”  (Hassan v. Mercy American River

Hospital (2003) 31 Cal.4th 709, 715.)  “The words of the statute

should be given their ordinary and usual meaning and should be

construed in their statutory context. [Citations.]” (Ibid.)

However, the words of the statute are not examined in

isolation, but instead are analyzed in context, “...keeping in mind

the nature and obvious purpose of the statute...”  (People v. Acosta

(2002) 29 Cal.4th 105, 112, quoting People v. Murphy (2001) 25

Cal.4th 136, 142.)  The court will not adopt the literal language of

a statute if it conflicts with the lawmakers’ intent.  (People v.

Osuna (2014)  225 Cal.App.4th 1020, 1033-1034.) 

Statutes relating to the same subject are to be construed

together as a single statute.  (Scholes v. Lambirth Trucking Co.

(2020) 8 Cal.5th 1094, 1107; Lara v. Board of Supervisors (1976)

59 Cal.App.3d 399, 408-409.)

“If the plain, commonsense meaning of a statute’s words is

unambiguous, the plain meaning controls. [Citation.]”  (Fitch v.

Select Products Co. (2005) 36 Cal.4th 812, 818.)  However, if a

statute is reasonably susceptible to multiple interpretations,

“‘courts may consider various extrinsic aids, including the

purpose of the statute, the evils to be remedied, the legislative

history, public policy, and the statutory scheme encompassing the

statute.’ [Citations.]”  (People v. Garcia (2002) 28 Cal.4th 1166,

1171.)
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 Lastly, the court will look to the consequences of a

particular statutory interpretation and “‘...select the construction

that comports most closely with the apparent intent of the

[electorate], with a view to promoting rather than defeating the

general purpose of the statute, and avoid an interpretation that

would lead to absurd consequences. [Citation].’”  (Osuna, supra, 

225 Cal.App.4th at pp. 1034-1035.) quoting People v. Sinouhui

(2002) 28 Cal.4th 205, 212.)

 2. The Language And Policy Purposes Of Section

1001.36 Demonstrate That “Until Adjudication”

Means Sentencing

Section 1001.36 provides that a defendant is eligible for

mental health diversion “at any point in the judicial process from

the point at which the accused is charged until adjudication.”   

(§ 1001.36, subd. (c), emphasis added.)  The statute itself does not

define “adjudication.”  (See § 1001.36.)

The Court of Appeal’s statutory analysis of section 1001.36 

in appellant’s case to find that a request for diversion must be

made before trial begins focused on three main points.  First, the

court noted that the Legislature referred to the mental health

diversion program as “pretrial” diversion five times in the text of

the statute.  (Opin. 4.)  Second,  the court relied on this Court’s

reasoning in Morse v. Municipal Court for the San Hose-Milpitas

Judicial Dist. (1974) 13 Cal.3d 149 (Morse), that the use of a

speedy trial waiver requirement demonstrated that a diversion

request must be made before trial.  (Opin. 5-7.)  Lastly, the court

found that requiring a diversion request to be made before trial

was consistent with the nature of California diversion programs,

which long have had a purpose of reducing the systemic burdens

of criminal trials.  (Opin. 7-8.)   

The Court of Appeal in Curry, took a different approach and

focused its statutory construction of section 1001.36 on this
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Court’s discussion of retroactivity in Frahs, supra, 9 Cal.5th 618. 

(Curry, supra, 62 Cal.App.5th at pp. 322-325.)  While

acknowledging that the procedural posture of the cases was

different, the court, however, found several aspects of the Frahs

opinion pertinent to its holding that the meaning of “until

adjudication” meant until sentencing.  (Id. at pp. 322-325.)  The

court focused on this Court finding unpersuasive the People’s

argument that the definition of pretrial diversion in section

1001.36, subdivision (c), expressly limited retroactive application

to those who have not yet been resolved by a trier of fact.  The

court also pointed out that in Frahs this Court rejected the

People’s arguments that (a) the word “pretrial” in the phrase

“pretrial diversion” and (b) the “eligibility factor requiring a

defendant to waive his or her right to a speedy trial” together

“ma[de] clear that the Legislature did not intend for diversion to

be available to defendants whose trials had concluded.”  The court

further emphasized that the legislative intent for section 1001.36

was to apply as broadly as possible and allowing eligibility up

until sentencing would be consistent with this intent.

The text of section 1001.36, and established principles of

statutory construction, require section 1001.36 to be construed

more generously to defendants with mental health disorders than

it was construed by the courts in appellant’s case.

Appellant respectfully submits that “adjudication” (§

1001.36, subd. (c)) properly refers to the time when a defendant is

sentenced, not the point when trial begins.  This view is the

better approach considering the express purpose of section

1001.36 is to increase diversion of individuals with mental

disorders.  (§ 1001.35, subd. (a).)  

Black’s Law Dictionary defines “adjudication” as

synonymous with “judgment.”  (Black’s Law Dict. (9th ed. 2009) p.

47, col. 2 [defining “adjudication” as “1. the legal process of

13



resolving a dispute; the process of judicially deciding a case. 2.

JUDGMENT”].) 

Nothing in the plain language of section 1001.36 precludes

the trial court from granting mental health diversion at any time

prior to sentencing – including post-verdict.  Section 1001.36 does

use the term “pretrial diversion” on numerous occasions.  (§

1001.36, subds. (a), (b)(1), (c), (d)(1) & (d)(2).)  However, the

statute makes clear that “pretrial diversion” is not actually

limited to the “pretrial” phase of the case.  (See § 1001.36, subd.

(c).)  We know this because the statute clearly authorizes the trial

court to grant diversion during trial.  (Ibid. [“‘[P]retrial

diversion’ means the postponement of prosecution, either

temporarily or permanently, at any point in the judicial process

from the point at which the accused is charged until adjudication

. . .”].)  Thus, even though the statute uses the term “pretrial

diversion,” diversion under section 1001.36 is clearly not limited

to the “pretrial” phase of the case.  (See Ibid, emphasis added.)

A trial court’s authority to grant mental health diversion at

any time prior to sentencing – including post-verdict – would be

fully consistent with the Legislature’s intent.  The statute

permits an eligible defendant to have his case diverted, and

ultimately dismissed, without any regard to whether he is

actually guilty or innocent of the charges against him.  (See §

1001.36, subd. (e).)  As such, there is no reason why the

Legislature would have intended to preclude a “guilty” defendant

(i.e., a defendant who has been found guilty or pled guilty) from

participating in a mental health diversion program – and

ultimately having the charges against him dismissed.  Rather,

the Legislature intended to empower a trial court to grant mental

health diversion at any time when it has jurisdiction over the

case, including post-verdict and pre-sentencing.  (See § 1001.36,

subd. (c) [“[A]t any point in the judicial process . . .”].)

14



In this regard, there are strong public policy reasons why

the Legislature would have intended to permit a trial court to

grant mental health diversion post-verdict and pre-sentencing. 

The primary purpose of diversion programs are to avoid the high

costs of incarceration and reduce recidivism.  (See People v.

VanVleck (2016) 2 Cal.App.5th 355, 361 [“The author [of the bill]

noted the well-established benefits of diversion programs,

including reducing recidivism and incarceration costs”].)  Indeed,

it is clear that section 1001.36 came about because there was an

urgent need for targeted efforts to reduce the rates of

incarceration of people with mental illness.  As such, the

government would have a strong interest in diverting the case of

a suitable defendant who suffers from mental health problems,

even after he has already been found guilty.  A defendant

suffering from mental illness may have a hard time

understanding the complexities associated with mental health

diversion and may require more time to grasp the concept.

Moreover, it may very well be in the government’s interest to

first determine the innocence or guilty of a defendant with

mental health problems – before the state expends significant

resources on a mental health diversion program for that

defendant.  Therefore, interpreting “adjudication” (§ 1001.36,

subd. (c)) as allowing diversion post-verdict and pre-sentencing

would further the public policy goals that the Legislature likely

sought to achieve when it enacted section 1001.36.

C. The Trial Court Erroneously Denied Appellant’s

Request For Mental Health Diversion As Untimely

As discussed above, as a matter of law, “adjudication” (§

1001.36, sub. (c)) had not yet occurred at the time appellant

requested mental health diversion.  The record contains evidence

that appellant was possibly schizophrenic, which would qualify

him for diversion.  (See § 1001.36, subd. (b)(1)(A).)  The officers

15



responding to the domestic violence call had information that

appellant was schizophrenic and was not on his medications. 

(1RT 101, 141.)  A mental health expert was required to

determine whether appellant was schizophrenic and if so,

whether that played a significant role in the charged offense of

resisting an executive officer with force.  Trial counsel should

have been given adequate time to evaluate appellant’s mental

health so the trial court would have been able to exercise its

discretion in a fully informed manner.  The trial court erred in

deeming appellant’s request untimely.   

This Court should grant review to clarify whether section

1001.36 allows a defendant to seek mental health diversion up

until sentencing or whether such a request must be made before

trial begins.
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CONCLUSION

For the reasons stated above, this petition for review should

be granted.

DATED: May 24, 2021 Respectfully submitted,

 

  /s/  Cindy Brines          

CINDY BRINES

Attorney for Appellant             

Cory Juan Braden, Jr.

CERTIFICATE OF COMPLIANCE

    I certify pursuant to CA Rules of Court, Rule 8.504 (d), that

this petition for review contains 3,181 words according to my

word processing program (Wordperfect X4).

DATED: May 24, 2021 Respectfully submitted,

  /s/  Cindy Brines          

CINDY BRINES

Attorney for Appellant             

Cory Juan Braden, Jr.
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District Attorney, appellateservices@sbcda.org

I declare under penalty of perjury under the laws of the

State of California that the foregoing is true and correct.

Executed on May 24, 2021    /s/ Cindy Brines              

     CINDY BRINES
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