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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

THE PEOPLE OF THE STATE ) Case No. S012279
OF CALIFORNIA, ) (San Diego Superior
) Court No. 73093/75195)
Plaintiff and Respondent, )
)
VS. )
)
DAVID ALLEN LUCAS, )
)
Defendant and Appellant. )
)

VOLUME 1
1.1 STATEMENT OF THE CASE'
A. Information, Arraignment And Counsel: CR 73093

On March 18, 1985, a six-count information was filed in case numbet
73093 (hereinafter “CR 73093”) in San Diego Superior Court alleging in
Counts One and Two that Lucas kidnapped Jodie Santiago® June 8 and 9,

! Abbreviations used for the reporter’s transcripts are as follows:
“RTO” refers to pretrial proceedings before Judge Orfield. (Pretrial volumes
9 through 49.) “RTK?” refers to pretrial proceedings before Judge Kennedy.
(Pretrial volumes 50 through 65.) “RTH?” refers to in limine proceedings
before Judge Hammes (Pretrial volumes 70 through 309.) Reporter’s
Transcript of the Trial (Volumes 1 through 73) are referred to as “RTT” The
Clerk’s Transcripts are referred to as “CT.”

? During trial Jodie Santiago changed her last name to Robertson due
to marriage. (RTT 7314.) However, she will be referred to as Santiago
throughout this brief.
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1984 in violation of Penal Code § 207(a)’ and attempted to murder Santiago
in violation of Penal Code Sections 187/664. Counts Three and Four alleged
that on or about October 23, 1984, Lucas murdered Rhonda Strang and Amber
Fisher in violation of Penal Code § 187. Counts Five and Six alleged that on -
or about November 20, 1984, Lucas kidnapped Anne Swanke in violation of
Penal Code § 207(a) and murdered Swanke in violation of Penal Code § 187.

It was further alleged in Counts One through Six that Lucas personally
used a knife in the commission of the crimes within the meaning of Penal
Code § 12022(b) and in Counts One and Five that Lucas had inflicted great
bodily injury on the victims within the meaning of Penal Code § 12022.7.
(CT 70-72.)

The information further alleged the following special circumstances:
that the murder alleged in Count Six was committed in the commission of a
kidnapping, in violation of Penal Code § 207(a) and § 190.2(a)(17)(ii)* and
that Lucas had been convicted of more than one offense of murder within the
meaning of Penal Code § 190.2(a)(3). Additionally, as a first prior, it was
alleged that on or about August 16, 1973, Lucas had been convicted of a
serious felony, a rape, in violation of Penal Code § 261, within the meaning
of Penal Code § 667(a) and § 1192.7(c)(3). (CT 70-72.)°

On March 22, 1985, Lucas was arraigned and entered a plea of not

3 All references are to the Penal Code unless otherwise noted.

* The kidnapping special circumstance was subsequently dismissed by
the Court of Appeal on a pretrial writ. (C004114.)

> The information also alleged a prior conviction of possession with
intent to distribute marijuana in violation of Title 21, § 841(a)(1) and (b), and
Title 18, § 2 of the United States Code but that prior was subsequently
dismissed. (CT 70-72.)

2-



guilty as charged in the information in CR 73093. (CT 4598.)

On April 24, 1985, Alex L. Landon was appointed as second counsel
to represent Lucas in CR 73093, pursuant to Penal Code § 987(d). (CT 93.)

On July 17, 1985, Jeffrey Stuetz was appointed as co-counsel for Lucas
in CR 73093, pursuant to Penal Code § 987(d). (CT 4608.)

B. Information, Arraignment And Counsel: CR 75195

On August 1, 1985, an information was filed in case number 75195
(hereinafter “CR 75195”) in San Diego Superior Court alleging in Counts One
and Two, that on or about May 4, 1979, David Allen Lucas murdered Suzanne
and Colin Jacobs in violation of Penal Code § 187. Count Three alleged that
on or about December 8, 1981, Lucas murdered Gayle Garcia in violation of
Penal Code § 187. It was further alleged in Counts One through Three that
Lucas personally used a knife in the commission of the crimes within the
meaning of Penal Code § 12022(b). (CT 5744-45.)

The information further alleged a multiple-murder special circumstance
within the meaning of Penal Code § 190.2(a)(3). The information also
alleged, inter alia, a 1973 prior conviction for rape in violation of Penal Code
§ 261.°

On August 1, 1985, Lucas was arraigned on the information in CR
75195 and entered a plea of not guilty to the charges and denied the priors and
special circumstance allegations. (CT 15029.) William B. Saunders of the

§ The information also alleged prior convictions for assault with a
deadly weapon in violation of Penal Code § 245(a) and possession with intent
to distribute marijuana in violation of Title 21, § 841(a)(1) and (b), and Title
18, § 2 of the United States Code. (CT 5744-45.) However, those were
subsequently dismissed. (CT 4625.)
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Office of the Public Defender was appointed to represent Lucas in CR 75195.7
(CT 15029.)

On July 29, 1986, Saunders was relieved as counsel. (CT 15158-59.)
On August 4, 1986, Steven Feldman was appointed to represent Lucas in CR
75195. (CT 15160.)

On January 27, 1986, in CR 73093, at Lucas’ request, G. Anthony
Gilham was relieved as counsel of record under the authority of People v.
Marsden (1970) 2 Cal.3d 118. (CT 4633.)

C. Procedural Overview

Judge Orfield originally presided over the in limine proceedings in both
CR 73093 (Santiago, Strang/Fisher, Swanke) and CR 75195 (Jacobs, Garcia).

On November 13, 1986, CR 75195 was sent out to trial before Judge
Kennedy. (CT 15180.) CR 73093 was to be tried after completion of the trial
in CR 75195. (CT 4802.)

In December 1986, the prosecution moved to consolidate the trial of
both cases. (CT 9350-9406.) Because Judge Orfield was no longer available
(CT 4804) and Judge Kennedy was disqualified on both cases (CT 10300-04),
the cases were assigned to Judge Hammes for all purposes. (CT 4808;4811.)

Judge Hammes heard all the in limine matters de novo except for
certain rulings of Judge Orfield which she decided not to reconsider. (See
RTH 4242-45.)

Judge Hammes eventually granted the prosecution’s motion to

7 Saunders had been appointed on March 13, 1985. Christopher Blake
was appointed co-counsel in CR 75195 on January 27, 1986. (CT 6711.)

¥ Judge Hammes disclosed her prior employment as a Deputy District
Attorney and her husband’s current employment in the District Attorney’s
office. (CT 15235))
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consolidate. (RTH 22512-13; CT 5211-12.)

A single jury was selected to try the consolidated cases before Judge
Hammes. The jury convicted Lucas of the Jacobs, Santiago and Swanke
charges. (CT 5565-66; 5569-73.) The jurors could not reach a verdict as to
Strang/Fisher. (CT 5563.) The jurors acquitted Lucas of the Garcia charges.
(CT 5567-68.)

The jury then heard the penalty evidence and eventually returned a
verdict of death. (CT 5600.) Earlier in its deliberations the jurors stated that
they were hopelessly deadlocked as to penalty, but Judge Hammes instructed
them to continue deliberating. (CT 5588.) After 22 days of deliberation a
juror was dismissed for cause and an alternate substituted. (CT 5593-94.)
After 5 more days of deliberation the jurors eventually returned a verdict of
death. (CT 5595-600.)

Judge Hammes denied the automatic modification motion and imposed
the death. (CT 5604-04A.)

D. Proceedings Regarding Johnny Massingale

Based primarily on Johnny Massingale’s admissions to two witnesses
and his taped confessions to law enforcement officers, Massingale was
charged with the Jacobs murders by a San Diego county complaint filed on
March 19, 1984. (CT 9254.) After a preliminary hearing, the magistrate
found probable cause to hold Massingale to answer and an information was
filed in Superior Court on May 13, 1984 which charged Massingale with the
Jacobs’ murders. (CT 4726; 9255.)

After Lucas’ arrest for the Swanke and Santiago offenses, the charges
against Massingale were dismissed and Lucas was charged with the Jacobs
offenses. (CT 5680-81; 9255-56.)

On May 2, 1985, Massingale filed a Penal Code § 851.8 motion for
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finding of factual innocence. (CT 8560-74; 9256.) The San Diego County
District Attorney did not oppose the motion and on May 24, 1985 Judge Gill
made the finding. (CT 8578-79; 8587; 8603-06.)

The prosecution informed Lucas’ counsel, William Saunders, by letter
of Massingale’s factual innocence request. (CT 8592-95.) Saunders filed a
Petition for Amicus Standing but apparently did not appear. (CT 8597-601.)

After the finding of factual innocence Lucas’ attorneys requested that
the charges against Massingale be reinstated. (CT 8544-8636.)

On December 10, 1986, in CR 75195, Judge Kennedy denied Lucas’
motion to reinstate the charges against Johnny Massingale. (CT 15201-203.)
E. Prosecution Notices Of Aggravation Against Lucas’

On December 23, 1985, in CR 73093 and 75195, the prosecution filed
a “Notice Of Evidence In Aggravation” pursuant to Penal Code § 190.3. (CT
1263-66; 9214-17; 9503-06.)

On February 7, 1986, the Court of Appeal, Fourth Appellate District
struck the kidnapping special circumstance alleged in connection with Swanke
murder count (PC 190.2(a)(17). (D004114.)

On July 7, 1986, in CR 75195, the prosecution filed its first amended
“Notice Of Evidence In Aggravation” pursuant to § 190.3. (CT 6842-6845.)
This motion was granted over objection. (CT 1697-700; 1709-12; 4721.)

OnNovember 3, 1986, the prosecution filed a second amended “Notice

Of Evidence In Aggravation” pursuant to Penal Code § 190.3 in CR 73093.

? On January 13, 1988, Judge Hammes stated that she was bound by
California court opinions upholding the constitutionality of § 190.2(b). (RTT
19208-19216.) As to the motion to strike the notices in aggravation, Judge
Hammes ruled that the motions were timely filed and not vague. (RTT
19216.)
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(CT 2261-63.)

On January 21, 1988, the prosecution filed a second amended “Notice
Of Evidence In Aggravation” pursuant to Penal Code § 190.3 in CR 75195.
(CT 5104; CT 11844-45.)
F. In Limine Motions: All Cases

1. Severance Of Counts/Consolidation (See Volume 2, § 2.3, pp.
139-331, incorporated herein.)

The defense motion for severance of the Garcia and Jacobs charges was
denied by Judge Kennedy. (CT 15197.) Subsequently, Judge Hammes ruled,
over defense objection, that all the charges were cross-admissible and could
properly be consolidated for trial by a single jury. At the consolidation
hearing, the judge precluded the defense from presenting any evidence
including the testimony of Dr. Penrod an expert who had been allowed to
testify by Judge Orfield.

2. Vindictive Prosecution (See Volume 2, § 2.3.5.5, pp. 320-30,

incorporated herein.)

The prosecution moved to consolidate all the charges at the eleventh
hour after Lucas asserted his right to a speedy trial. Accordingly, the defense
filed a supplemental motion alleging prosecutorial vindictiveness as another
ground for denying consolidation and as a ground for recusal of the San Diego
county District Attorney’s Office.

On June 6, 1988, Judge Hammes denied the defense request for an
evidentiary hearing on vindictiveness and denied the defense motions without
hearing any testimony.

3. Recusal Motion (See Volume 2, § 2.8.4, pp.525-28,

incorporated herein.)

Because third party suspect Johnny Massingale had filed a wrongful
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prosecution action against the County of San Diego, the defense moved to
recuse the District Attorney’s office, District Attorney Miller, and Deputy

District Attorneys Williams and Clarke. The motion was denied.

4. Jury Composition (See § 1.4.1, pp. 25-40 below, incorporated
herein.)

The defense filed a motion challenging the jury selection process in
San Diego County. They were provided an opportunity to conduct juror
surveys and were given access to jury selection data for September 1985,
December 1985 and January 1986. However, the defense request for data
from a majority of the months in 1986 was denied by Judge Orfield and Judge
Hammes. Judge Hammes also denied the defense request for an evidentiary
hearing to show that Hispanics and persons between 18 and 24 years of age
were unconstitutionally under represented.

G. In Limine Motions: Jacobs

1. Hitch/Trombetta Suppression Motion Concerning Loss Or

Destruction Of Fingerprint On Love Insurance Note (See
Volume 2, §2.4.2, pp. 333-48, incorporated herein.)

At the Jacobs scene, a small note was found on the throw rug in the
bathroom. Written on this note were the words “Love Insurance” and a
telephone number for the agency. After the note was seized, the detectives
directed the evidence technician to use ninhydrin on the note to try to raise
fingerprints on it. This was done and some latent print images were raised.
There were five or six points of identification on the note which gave it value
as an elimination print. However, the evidence technician was unaware that
ninhydrin fades with time and he did not photograph the note after it was
treated with ninhydrin. When the case was later investigated in December

1980, no photograph of the fingerprint could be found. Moreover, the print
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on the original note had disappeared. Efforts were made to raise the print
again but nothing worked. As a result, the fingerprint was lost and the
original printing on the note was obliterated.

Due to the loss of the fingerprint and destruction of the original note,
the defense moved for sanctions under People v. Hitch (1974) 12 Cal.3d 641.
The trial court found that Hitch had been supplanted by California v.
Trombetta (1984) 467 U.S. 479. Applying Trombetta, Judge Hammes found
that the Love Insurance note would not have been exculpatory because, in her

view, Lucas was the person who authored the note. The motion was denied.

2. Defense Challenges To Opinion Testimony Comparing The

Handprinting On The Love Insurance Note With The
Handprinting Of Lucas (See Volume 2, § 2.5, pp. 367-444,

incorporated herein.)

The defense objected to the admission of handwriting comparison
testimony when the case was before Judge Kennedy. The defense sought to
exclude expert opinion as to handprinting comparison based on People v.
Kelly (1976) 17 Cal.3d 24, Evidence Code § 352 and due process. Judge
Kennedy sustained the Kelly objection on the basis that the prosecution had
not met their burden of producing disinterested expert witnesses on the
validity of the techniques.

However, when the case was reassigned to Judge Hammes the
handwriting issue was reopened. The defense again sought handwriting
comparison testimony. Judge Hammes excluded proficiency studies of
handwriting and handprinting, denied the defense request for a Kelly hearing
and rejected the other grounds for exclusion raised by the defense.

The judge also rejected the defense motion to exclude the lay opinion

of Lucas’ business partner, Frank Clark, that Lucas wrote the Love Insurance



note.

3. Denial Of In-Court Testing Of The Handprinting Expert (See
Volume 2, § 2.5.5(F), pp. 418-24, incorporated herein.)

John Harris, handwriting comparison expert for the prosecution,
concluded with “reasonable certainty’” that Lucas was the author of the Love
Insurance note. The defense challenged the reliability of this conclusion in
limine and sought to support this challenge by testing, in open court, Harris’
ability to identify Lucas’ printing. However, the judge denied the defense
request, ruling that it was “not within the scope of direct. . ..”

4, Exclusion Of Rochelle Coleman’s Statement That Another
Person Was The Author Of The Love Insurance Note (See
Volume 2, § 2.6.4, pp. 467-77, incorporated herein.)

To counter the prosecution’s expert and lay opinion testimony that
David Lucas authored the Love Insurance note, the defense sought to
introduce the taped statement of Rochelle Coleman who was familiar with the
writing of David Ray Woods, and who stated during a taped interview that the
Love Insurance note was “David’s [Woods’] writing.”'° The defense offered
Coleman’s statement as a spontaneous lay opinion that Lucas did not author
the note (Evidence Code § 1416) and for the nonhearsay purpose of
establishing that the handprinting on the Love Insurance note was not unique.

Judge Hammes denied the defense request, ruling that the statement
was not spontaneous and that Wood’s actual handprinting would be the “best

evidence.”

10 At the time of Lucas’ trial Rochelle Coleman was dead and
unavailable as a witness. (CT 13948.)
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H. In Limine Motions: Santiago

1. Pitchess Motion (See Volume 3, § 3.7.1, pp.967-93,
incorporated herein.)

On March 11, 1986, in CR 75195, the defense filed a motion for an
order to produce documents for inspection, specifically requesting documents
in the San Diego Sheriff’s Department personnel records of Detectives
Fullmer, Henderson, Fisher and Hartman. (CT 6387-6405.) The defense also
filed a motion to produce documents requesting personnel records of two
officers in the National City Police Department. (CT 6406-6424.) This was
in regards to whether Lucas was a suspect prior to December 11, 1984. (CT
6407-08.)

On April 7, 1986, Judge Orfield ruled that, with regard to the Pitchess
motion served on the Sheriff’s Department, the defense was entitled to have
the court review the subpoenaed documents in camera to determine their
relevance to the case. Judge Orfield found no relevant records and ordered
them sealed. (CT 15089.)

On January 15, 1987, in response to a local case in which case
Detectives Henderson, Fullmer and Fisher were accused of acts of
professional misconduct, failing to follow required duties and procedures,
including lying on the witness stand, in order to obtain conviction of the
suspect (People v. Cavanaugh), the defense made an informal Pitchess
motion. (RTK 2490-97.) Subsequently, a formal Pitchess motion was filed.
(CT 10050-64.)

On March 12, 1987, Judge Hammes ruled that the defense should be
given discovery of the Internal Affairs investigation but not the conclusions
and findings of that investigation. (RTH 4466.)

On May 24, 1988, in CR 75195, the defense filed a petition for a writ
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of mandate regarding the Pitchess motion concerning Detectives Henderson
and Fullmer. (D008106.)

On May 2, 1988, after reviewing the Internal Affairs records (In
Limine Exhibit 1) and the transcripts in People v. Cavanaugh,Judge Hammes
ruled that the specific evidence of misconduct in Cavanaugh should be
excluded under Evidence Code § 352 because the homicide detectives were
merely “tangential witnesses.” (RTH 24496.) The judge also concluded that
Santiago’s testimony was otherwise corroborated and the Cavaraugh
evidence would “take weeks” and thus require undue consumption of time.
(RTH 24494-98.)

2. Ballard Motion (See Volume 3, § 3.6.1, pp.938-50,
incorporated herein.)

On July 14, 1986, in CR 73093 before Judge Orfield, the defense filed
a motion for psychiatric and neurological examination of witness Jodie
Santiago. On July 15, 1986, in CR 73093, the defense filed a motion for
psychiatric and neurological testing of Jodie Santiago.

On July 16, 1986, the court received testimony from Dr. Heywood
Zeidman, the psychiatrist who treated Santiago at Grossmont Hospital in June
1984 shortly after the attack. However, Dr. Zeidman declined to testify as to
matters to which the patient-psychiatrist privilege applied. Nonetheless,
Santiago — who initially opposed release of her medical and mental treatments
by four Seattle doctors — waived her privilege as to her medical records from
Grossmont Hospital in San Diego. Zeidman then completed his testimony.
Thereafter, on September 23, 1986 Santiago executed written waivers as to
the four Seattle doctors: Snow, Davis, McLean, and Kamm.

On August 20, 1986, in CR 73093, counsel argued the Ballard motion
and Judge Orfield denied the motion. (CT 4749.)
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On September 12, 1986, in CR 73093, the defense filed a petition for
a writ of mandate and stay regarding the denial of the Ballard motion which
was summarily denied on September 19, 1986. (CT 2046). (D005135.)

On October 1, 1986, in both cases, the defense made a motion to
reopen the Ballard motion. The motion was granted. (CT 4760; 15172.)

On November 4, 1986, Judge Orfield heard argument on the renewed
Ballard motion for psychiatric and neurological examinations of Jodie
Santiago. (CT 4781.) Judge Orfield determined that it would be inappropriate
to order the testing of the witness and denied the motion. (CT 4781.)

On May 3, 1988, Judge Hammes ruled that Santiago had not willingly
volunteered to undergo psychological/neurological testing. The request that
she submit to such testing was denied. (CT 5187-5191.)

On May 1, 1989, during trial, the defense renewed its motion for a
neuropsychological examination of witness Jodie Santiago. The motion was

denied. (CT 5508.)

3. Eyewitness Identification Issues (See Volume 3, § 3.3, pp. 811-
95, incorporated herein.)

The defense filed a motion before Judge Hammes to suppress Jodie
Santiago’s identification of David Lucas based on suggestive and unreliable
identification procedures. (CT 8315-29.) The motion also sought suppression
of Santiago’s identification of Lucas, his house and the seat covers in Lucas’
car due to inherently suggestive identification procedures.

The court denied the motion as to Santiago’s identification of Lucas
finding that the procedures were not suggestive and that, in any event,
Santiago’s in-court identification of Lucas was independent of any such

procedures.
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4, Expert Testimony Regarding Eyewitness Identification (See
Volume 3, § 3.5.1, pp. 918-35, incorporated herein.)

The prosecution raised an in limine objection to expert testimony
regarding eyewitness identification testimony. (CT 3365-71.) Attheinlimine
hearing the defense presented the testimony of Dr. Robert Buckhout. (RTH
17880-18014.)

Judge Hammes originally ruled that expert testimony on eyewitness
identification was not admissible because Santiago’s identification was
corroborated. Eventually, however, the judge found that the defense experts,
Dr. Robert Buckhout and Elizabeth Loftus were “not experts” because their
research was not based on actual crimes and victims.

Attrial, Judge Hammes precluded both the prosecution and the defense
experts from specifically testifying as to Jodie Santiago’s ability to remember
the events to which she testified. This ruling was based primarily on Evidence
Code § 352 and the judge’s strong desire not to allow the trial to become a
“battle of the experts.”

I. In Limine Motions: Swanke

1. Challenge To Electrophoresis Evidence (See Volume 4, §4.3,
pp. 1124-45, incorporated herein.)

The defense made a (then) Kelly/Frye motion to exclude expert
testimony regarding the blood analysis of the material found under Anne
Swanke’s fingernails and the stain found on the sheepskin seat cover in
Lucas’ truck. (CT 10446-61.)

After a lengthy hearing Judge Hammes ruled that ABO typing by
absorption-elution on aged blood evidence was not subject to Kelly/Frye and
“the correctness of the scientific procedures employed is therefore a jury

b

question.” Further, that electrophoresis and the BAS Multisystem were
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accepted by a consensus of the scientific community. (CT 13825.)
Additionally, Judge Hammes ruled that any deficiencies in the electrophoretic
methodology actually used in the Lucas case were cured by only allowing into
evidence results which were photographed and that the absorption-inhibition
testing for the genetic markers Gm and Km in the Lucas case satisfied both

Prong 1 and Prong 3 of Kelly.

2. Hearsay Statement By Shannon Lucas (See Volume 4, § 4.6.2,
pp- 1165-78, incorporated herein.)

On December 16, 1984, following David Lucas’ arrest that morning,
Lucas’ wife, Shannon Lucas, underwent a lengthy, taped interrogation by San
Diego County Detectives Robert Fullmer and Craig Henderson. The
detectives showed her a dog choke chain which they did not tell Shannon
allegedly had been found around the neck of the body of Anne Swanke.
Shannon stated the chain belonged to one of their dogs.

The prosecution moved to admit Shannon’s hearsay testimony regarding
the dog chain on the basis that it was an ‘“excited utterance” under the
“spontaneous declaration” exception to the hearsay rule per Evidence Code §
1240.

The defense opposed admission of the statements because they
reflected Shannon’s deliberate opinion and, therefore, did not fall under the
“spontaneous declaration” exception to the hearsay rule. It was also argued
the statements should be barred under the marital privilege (Evidence Code
§ 970), and because their probative value was outweighed by the prejudicial
impact. (Evidence Code § 352.)

The judge ruled Shannon Lucas’ statements concerning the dog chain
were inadmissible hearsay. The court found her statements were not

“spontaneous declarations” since they were a mere “description of an opinion
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... the event or condition that’s being described is the internal opinion of Mrs.
Lucas.” The judge further found, pursuant to Evidence Code § 352, that the
probative value of the opinion testimony outweighed its “prejudicial effect”
and the testimony was of “misleading quality” because it “implies a certainty
and the ability to recognize something unique that is not there.”

On December 1, 1988, the judge reversed her original decision and
ruled that Shannon’s statements fell under the “spontaneous declaration”
exception to the hearsay rule asserting that the statements were spontaneous
reaction to an “exciting event.”

J. In Limine Motions: Penalty

1. Motion To Exclude 1973 Prior Rape Conviction (See Volume
6, § 6.4, pp. 1442-47, incorporated herein.)

The defense made a Motion to Strike the prior conviction based on
claims that both trial counsel and appellate counsel had been ineffective. (CT
7745-81.) Judge Hammes originally refused to hear the motion ruling that it
was procedurally barred and substantively suspect. However, the Court of
Appeal, in a published decision, ordered Judge Hammes to entertain the
Motion to Strike which she did, after first denying a defense request that she
recuse herself for purposes of the motion.

On November 22, 1988, the judge denied the Motion to Strike, ruling
that there was no ineffective assistance of counsel and that the 1973 prior
conviction would remain in full force and effect for purposes of aggravation
at the penalty trial.

K.  Jury Selection

On August 22, 1988, Judge Hammes reviewed the hardship forms and

addressed the prospective jurors with regard to pre-Hovey instructions. (CT

5235-36; 15531-32.)
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On August 23, 1988, jury selection commenced. (CT 5237-38; 15535-
36.) Jury selection continued from August 24 until December 7, 1988. (CT
5239-50; 5362-69; 15533-47; 15639-46.)

On October 27, 1988, the defense filed a trial brief regarding the scope
of death penalty voir dire. (CT 4526-31; 13507-512.)

On December 1, 1988, the defense filed a written motion for
reconsideration of the rulings concerning the challenge for cause against
prospective Jurors Anderson, S.B.,'' Greeson, Hadlock, Hawthorne, Hix,
Loveday, Miller, Toth, Trujillo, Veal, Wier, H.L. Williams, and P.E. Williams.
The motion for reconsideration was denied. (RTH 35541.)

On December 8, 1988, jury selection was completed. (CT 5359-61;
15647-49.)

On December 12 and 13, 1988, alternate jurors were sworn to try the
case. (CT 5370-76; 15650-56.)

On December 15, 1988, jury instructions were discussed. (CT 5377,
15657.)

L. The Guilt Trial

On January 3, 1989, the trial commenced. (CT 5378-81.)

On April 12, 1989, the prosecution rested their case. (CT 5485.) The
defense renewed its motion for severance, incorporating all previous
pleadings. The defense also moved for ajudgment of acquittal for insufficient
evidence pursuant to Penal Code § 1118.1. The court denied both motions.
(CT 5486.)

On May 23, 1989, the defense renewed its motion for acquittal

' To respect the jurors’ privacy, only their initials will be used

throughout this brief.
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pursuant to Penal Code §1118.1. The motion was denied. The defense rested
its case and the prosecution commenced rebuttal testimony. (CT 5531-32.)

On May 30, 1989, a renewed motion for acquittal pursuant to Penal
Code §1118.1 was denied. (CT 5540.) Both the prosecution and defense
rested their case. (CT 5541.)

On May 31, 1989, the defense filed a trial brief regarding the judges
duties in considering jury instructions. (CT 14206-13.)

On June 6, 1989, the court and counsel discussed jury instructions. (CT
5545-46.)

On June 7, 1989, the defense reopened briefly, then both the
prosecution and defense rested again. The prosecution made its opening
argument to the jury and the defense moved for a mistrial based on improper
prosecution argument. The judge denied the motion. (CT 5550-51.) The
defense made its closing argument. (CT 5551.)

June 9, 1989, the prosecution presented rebuttal argument. The
defense objected to the prosecution’s closing argument, citing prosecution
error and improper argument, and again moved for a mistrial. The judge
denied the motion, finding no error by the prosecution. (CT 5553-54.)

On June 12, 1989, the court instructed the jurors and they began
deliberation. (CT 5555.)

On June 21, 1989, the jurors informed the court that they had reached
verdicts on some counts but were deadlocked on others. (CT 5563.) The
jurors were polled and the verdicts recorded. (CT 5563.) The jury found
David Allen Lucas guilty of the murders of Suzanne and Colin Jacobs, as
charged in Counts One and Two and further found that Lucas, in the
commission of the offenses, personally used a deadly and dangerous weapon

within the meaning of § 12022(b). (CT 5565-66; 14232-3.) The jury found
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Lucas not guilty of the murder of Gayle Garcia as charged in Count Three.
(CT 5567;14234.) The jury found Lucas guilty of kidnapping Jodie Santiago,
in violation of § 207(a), as charged in Count Four, and further found that he
had used a deadly weapon within the meaning of § 12022(b), and further that
he inflicted great bodily injury within the meaning of § 12022.7. (CT 5569;
14236.) Lucas was also found guilty of attempted murder as charged in Count
Five, as well as the weapon use and great bodily injury allegations. (CT 5570;
14237.) The jury returned verdicts of guilty in Count Eight, the kidnapping
of Anne Swanke, along with the weapon use and great bodily injury
allegations. (CT 5571; 14238.) The jury also returned a verdict of guilty on
Count Nine, the murder of Anne Swanke, as well as the weapon use
allegation. (CT 5572; 14239.) The jury also found true the multiple murder
special circumstance allegation. (Penal Code § 190.2(a)(3).) (CT 5573;
14240.) The court inquired of the jury as to Counts 6 and 7, the Strang/Fisher
murders, and found the jury hopelessly deadlocked as to those counts. The
court declared a mistrial as to Counts 6 and 7. (CT 5563.)

The judge instructed the jurors regarding the penalty trial and then
excused them until commencement of that trial. The jurors were not
precluded from considering penalty during the 15 day recess prior to
commencement of the penalty trial. (See Volume 7 § 7.5.2, pp. 1622-25,
incorporated herein.)

M.  The Penalty Trial

See Volume 6, § 6.1, pp. 1375-90, incorporated herein.
N. New Trial Motion And Imposition Of Sentence

On August 25, 1989, the defense filed a motion for a new trial. (CT
14870-95.)

On August 31, 1989, the defense filed a supplement to its motion for
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anew trial. (CT 14896-98.)

On September 7, 1989, the prosecution filed a statement in aggravation
pursuant to § 1170(b) and Judicial Council Rule 437. (CT 14899-914.) The
prosecution also filed a response to the defense’s motion for a new trial. (CT
14915-20.)

On September 8, 1989, a Probation Department Report was filed
regarding Lucas. (CT 14923-60.)

On September 14, 1989, the defense filed a statement in mitigation
pursuant to § 1170(b). (CT 14981-84.) The defense also filed a response to
the Probation Department Report. (CT 14985-88.)

On September 19, 1989, the defense motions for a new trial and for
modification of the verdict were heard. The motion for a new trial was
denied, with the judge finding no error in law or any misconduct by the
prosecution. (CT 5604.) The motion for modification of the penalty as to
Counts One, Two and Nine was denied. Judge Hammes concluded that the
aggravating factors substantially outweighed the mitigating factors and that
the verdict of death was warranted. As to Counts One, Two and Nine the
judge entered a judgment of death. As to the Penal Code § 12022(b)
allegations, the court sentenced Lucas to one year for each allegation, said
terms stayed per § 654, pending execution of the sentence as to Counts One,
Two and Nine. (CT 5604.) The court then proceeded with sentencing as to
Counts 4, 5, and 8, considering oral statements from the victims and victim’s
families. (CT 5604.) On Counts 4, 5, and 8, Lucas was sentenced to a total
term of 17 years, stayed pending execution of the death sentence. (CT 5604.)
It was further ordered that in the event the death penalty was modified or
commuted to a term of prison with a possibility of parole, the term for Counts

One, Two and Nine would be consecutive to one another and additional terms
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of one year each under Penal Code § 12022(b); for Counts One, Two and
Nine be added to the modified term of prison for a total of 26 years to life for
each of those counts. (CT 5604.) The defense moved for a stay under § 654,
and to stay execution until all appellate matters could be conducted, and for
specific discovery. The motions were denied. (CT 5603.) The defense filed
an appeal from the judgement of the court. (CT 14992.) The defense also
filed a motion for an order confirming appointment of trial counsel pursuant
to Penal Code § 987(b) and 1240.1(b)(1). (CT 14993-5.) The court ordered
that the appointment of Steven E. Feldman and Alex L. Landon be continued
until the entire record on appeal was certified. (CT 14996.)

On September 25, 1989, the prosecution dismissed the Strang/Fisher
counts in the furtherance of justice. (CT 5678; 15658.)

On September 28, 1989, the court filed the judgment of death. (CT
14999-15006.)
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1.2 STATEMENT OF FACTS: OVERVIEW

The charges against Lucas emanated from the incidents briefly
summarized as follows:

1. May 4, 1979, killing of victims Suzanne and Colin Jacobs—referred
to herein as the “Jacobs case”;

2. December 8, 1981, killing of Gayle Garcia—referred to herein as the
“QGarcia case”;

3. June 8, 1984, kidnap and attempted killing of Jodie Santiago —
referred to herein as the “Santiago” case;

4. October 23, 1984, killing of Rhonda Strang and Amber Fisher —
referred to herein as the “Strang/Fisher case” and;

5. November 19, 1984, kidnap and killing of Anne Swanke — referred
to herein as the “Swanke case.”

The factual statements for the trial evidence are set forth as follows:

Volume 2, § 2.2 Jacobs: Statement of Facts

Volume 3, § 3.2 Santiago: Statement of Facts

Volume 4 § 4.2 Swanke: Statement of Facts

Volume 5 § 5.1 Garcia: Statement of Case and Facts

Volume 5 § 5.2 Strang/Fisher: Statement of Case and Facts

Volume 6 § 6.4.3 Prior Rape Conviction: Statement of Facts

Volume 7 § 7.2 Penalty: Statement of Facts.

The facts most directly relevant to the consolidation and cross-
admissibility in limine motions are set forth below at Volume 2, § 2.3.1(C),
pp. 145-96, incorporated herein.

The facts more specifically relevant to other case-specific in limine
motions are set forth in the discussion of these motions in the subsequent case

specific volumes as follows:
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§ 2.3.1(C), Consolidation

§ 2.3.5.1, Cross-admissibility

§ 2.5.3, Handprinting Comparison

§ 3.3.1, Eyewitness Identification Of Lucas

§ 3.4.1, Eyewitness Identification Of Lucas’ House
§ 3.7.1(C), Pitchess Motion re: Cavanaugh Case.
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1.3 OVERVIEW OF ARGUMENT
Due to the number and complexity of the claims raised in Appellant’s
Opening Brief, the brief has been divided into seven volumes which provide
the following organization structure:
Volume I: Jury Arguments § 1.4 and § 1.5.
Volume II: Arguments relating to the Jacobs charges, § 2.3 - § 2.12.
Volume III: Arguments relating to the Santiago charges, § 3.3 - § 3.12.
Volume IV: Arguments relating to the Swanke charges, § 4.3 - § 4.6.
Volume V: Strang/Fisher — Arguments: § 5.2.3 - § 5.2.9.
Volume VI: Penalty Phase: Prior Conviction Issues, § 6.3 - § 6.6.
Volume VII: Penalty Phase: Non-Prior Conviction Issues, § 7.3-§ 7.9.
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1.4 JURY ISSUES
ARGUMENT 1.4.1

THE DEFENSE DID NOT HAVE A FAIR OPPORTUNITY TO
LITIGATE ITS CHALLENGE TO THE COMPOSITION OF LUCAS’
JURY

A. Introduction

The defense made a preliminary showing of systematic under-
representation of Hispanics and young persons (age 18-24) on the panels from
which Lucas jury was drawn. However, the defense didn’t have a fair
opportunity to challenge the composition of the jury panels because: (1) the
judge refused to order necessary discovery, and (2) the motion was
erroneously rejected based on the defense offers of proof, thus improperly
foreclosing an evidentiary hearing.

Accordingly, Lucas was denied a jury selected from a fair cross-section
of the community, a violation of the Due Process and Equal Protection
Clauses of the Fourteenth Amendment to the United States Constitution.
(Castaneda v. Partida (1977) 430 U.S. 482.)

B. Proceedings Below

On August 8, 1985, Judge Gamer, in CR 73093, issued an order for
disclosure of information to the San Diego County Jury Commissioner. The
order allowed the defense access to the July 15, 1985 “qualified jurors’ list”
including: (a) a hard copy of the list; (b) summonses collected from the jurors;
(c) written excuses from the jurors; (d) names and addresses of persons who
provided written excuses; and (€) names and addresses of persons who did not
appear. (CT 158-59.) The order also authorized Dr. Oscar Kaplan to
distribute a questionnaire to available jurors on August 19, 26, and 28, 1985.
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(Ibid.) The defense received the requested information and Dr. Kaplan
distributed the questionnaires. (CT 2196.)"

On November 25, 1985, Judge Gamer issued another order for the
same materials but for a later qualified jurors’ list and for distribution of
questionnaires in December, 1985 and January, 1986. (CT 2128-29.) The
defense received the requested information and the questionnaires were
distributed. (CT 2106; 2131.)

On June 30, 1986, Judge Orfield, in CR 75195, issued an order for (1)
qualified juror lists; (2) certified juror lists and (3) juror pay cards. (CT 2107;
6832-33.)

On July 8, 1986 the defense, in CR 75195, filed a “Motion to Postpone
Jury Selection Pending Compliance With Code of Civil Procedure 225” which
requires that juror not responding to the jury service summons be
“resummoned.” (CT 6848-56.) The prosecution responded to this motion by
requesting that it be joined with the anticipated jury composition challenge
motion. (CT 6869-71.)

On September 26, 1986, defense counsel in CR 73093 and CR 75195
filed a joint “Motion to Discover Juror Information.” (CT 2063;2101.) This
motion requested 33 different items relating to the jury selection process of the
San Diego Jury Commissioner. (/bid.)

On November 4, 1986, Judge Orfield denied the discovery. (RTO
8582.)

In CR75195, on November 20, 1986, Judge Kennedy also denied the
request for discovery already denied by Judge Orfield. (RTK 52.) Judge

2 Results were obtained from 581 potential jurors. (CT 2106;2126.)
44 jurors were Hispanic which was approximately 7% of the total. (/bid.; see
also § 1.4.1(C)(2), pp. 28-30 below, incorporated herein.)
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Kennedy did grant a request to allow additional surveys of potential jurors.
(RTK 52.) The additional surveys ordered by Judge Kennedy were conducted
by Dr. John Weeks in November and December 1986. (RTK 1362.)"

The two cases were combined and assigned to Judge Hammes for all
purposes in February, 1987. (CT 2722, 4808; 4811.)

On March 11, 1987 the defense again moved for discovery of jury
composition information from the Jury Commissioner. (RTH 4231-47.) This
motion sought more current and complete information regarding the selection
procedures utilized in San Diego County than had been sought before Judges
Orfield and Kennedy. (CT 9968.) It also requested additional surveys. (/bid.)
The request for more current and complete jury selection information was
denied but the survey request was granted. (RTH 4242-45; CT 968-69.) In
denying access to the Jury Commissioner’s materials Judge Hammes ruled that
she was bound by Judge Orfield’s earlier denial of discovery under Code of
Civil Procedure § 170. (RTH 4242-45.)

On May 12, 1988 the declaration of Ed Bronson was admitted in
support of the jury composition motion. (RTH 25104; In Limine Exhibit
746B.)

On June 13, 1988 Judge Hammes held a hearing on the prosecution’s
motion to exclude the defense jury composition evidence. (RTH 25636-
25715.) The defense made an offer of proof as to the underrepresentation of
Hispanics and 18 to 24 year-olds. (Ibid.) The judge denied all the offers of
proof and denied an evidentiary hearing on the jury composition challenge.

(RTH 25663-66; 25709-10.)

" Approximately 9.5% of the potential jurors surveyed were Hispanic.
(RTK 1379.) There were 78 Hispanics out of a total of 817. (RTK 1434.)
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C.  Judge Orfield Improperly Denied Discovery

1. Introduction

Judge Hammes deferred to Judge Orfield’s discovery ruling under the
authority of Code of Civil Procedure § 170. (RTH 4242-45.) Therefore,
because the Orfield ruling was prejudicially erroneous, Judge Hammes’ ruling
was also erroneous.

2. Necessity For Additional Discovery

In 1985, the defense received discovery of master juror lists, juror
summonses collected, written excuses submitted by jurors with identifying
information for those persons and identifying information for persons who did
not appear. (See § 1.4.1(B), pp. 25-28 above, incorporated herein.) However,
this information was limited to a period of three months: July 1985 and
December 1985-January 1986. (Ibid.) Because a new master jury list was
compiled and utilized for most of 1986, and because it was necessary to have
the information for a continuous period of at least a full year to conduct an
accurate study (RTH 8323), the defense filed a new discovery motion before
Judge Orfield. This new motion requested that Judge Orfield allow access to
jury selection information and selection procedures from December 16, 1984
through November 1, 1986. (CT 2063-2104.)

The surveys conducted by Dr. Kaplan in August 1985 and December
1985-January 1986 revealed that of the potential jurors who reported for
service in response to the original summons, 8% were Hispanic. (RTO 8281-

82.)14/15

4 The jury commissioner tabulation was slightly different because they
did not include one of the days included by Dr. Kaplan. (RTO 8488.)

* As a matter of policy the commissioner’s office did not send any
(continued...)
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In 1980 Hispanics were 14.7% of the population in San Diego county
according to U.S. Census figures. (RTO 8313-14; In Limine Exhibit 6-C/7-
W.) Based on past and present census figures and predicted activity, the
Hispanic population in the San Diego County was projected to be 17.25% of
the total population in 1985. (RTO 8314-17; In Limine Exhibit 6-C/7-W.)

Dr. Edgar Butler, a recognized expert in the field (RTO 8296-99),
testified that the data showed “a possible underrepresentation of Hispanic
population” and that a review of the San Diego County jury selection system
was warranted. (RTO 8320-21.) Such a review would be directed toward
determining (1) if there was underrepresentation and (2) where the
underrepresentation might be occurring within the system. (RTO 8300; 8315;
8336.)

To conduct this two-pronged review it would be necessary to “go
through the various systems in the jury selection procedures [in] the Jury
Commissioner’s Office and the data collected there to evaluate that in a
systematic way.” (RTO 8318.) However, there appeared to be limited
information about “what happens to people once they are within the system.”
(RTO 8306; 8321.)"° Therefore, Dr. Butler testified that it would be necessary

to systematically go through the qualification and impanelment process.

13(...continued)
follow-up letter to persons who did not respond to the summons. (RTO 8058-
59.) The highest “no show” rates occurred in 9 or the 12 counties with the
highest rates of Hispanic population. (RTO 9282-83.)

' This lack of knowledge was in part due to the inability of the
Commissioner’s office to conduct its own independent study. (RTO 8321.)
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(RTO 8306-07.)'"7 Accordingly, there would need to be two types of
discovery not yet provided.

First, it would be necessary to have “specific information regarding the
computer program which is used to help compose jury lists and help, in effect,
select the jurors. . ..” (RTO 8416.) “[I]t would be of great assistance to have
as much knowledge as possible about the operation and characteristics of the
computerized jury processing system in operation in San Diego County. This
knowledge, of course, would include a description of the evolution of this
computerized system over the past year to access whether there had been any
changes made during . . . that time period.” (RTO 8417.)

Second, it would be necessary to obtain the jury selection data, such as
the qualified juror list, written excuses, no-shows, etc., for a continuous one
year period over the past year to avoid statistical aberrations. (RTO 8323;
8417-18 [need to go back several months to avoid chance of errors; the greater
the number of months the greater the potential for accuracy].) The previous
data was for only 3 noncontiguous months: August 1985 and December 1985-

January 1986. (See § 1.4.1(B), pp. 25-28 above, incorporated herein.)

3. The Failure To Allow Access To The Necessary Jury
Commission Information Was Error

Judge Orfield denied the requested discovery because of the burden it
would impose and because no justification had been shown. (RTO 8582.)

This ruling was error.

17 Dr. Butler observed:

[T]here is a virtual lack of information about the. .
.Spanish-Origin population as they go through the jury selection
procedures. . .[T]he little bit of information that we do have
suggests that there is underrepresentation. (RTO 8321.)
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A defendant who seeks access to this information is obviously
not required to justify that request by making a prima facie case
of underrepresentation. Rather, upon a particularized showing
supporting a reasonable belief that underrepresentation in the
jury pool or the venire exists as the result of practices of
systematic exclusion, the court must make a reasonable effort to
accommodate the defendant’s relevant requests for information
designed to verify the existence of such underrepresentation and
document its nature and extent. [Citation.] Moreover, in this
case, some of the information sought, such as master lists of
jury pools, as well as general jury selection policies and
practices, are judicial records that are or should be available to
the public. [Citations.] (People v. Jackson (1996) 13 Cal. 4th
1164, 1194-95.)

In the present case, the defense more than satisfied the Jackson
standard. The offers of proof suggested over an 8% absolute disparity and
close to a 50% absolute disparity as to Hispanics based on projected census
figures. Such a disparity was clearly sufficient, especially considering that to
this day, more than 15 years later, the United States Supreme Court has not
resolved the question of what method of disparity analysis should be used.
(See People v. Burgener (2003) 29 Cal.4th 833, 856-57.)

Accordingly, Judge Orfield’s denial of discovery, and Judge Hammes’
subsequent adoption of that denial, erroneously precluded the defense from
obtaining the information and data necessary to fully develop its prima facie
burden. (See generally Duren v. Missouri (1979) 439 U.S. 357; People v.
Harris (1989) 47 Cal.3d 1047, 1077-78.)

Denial of a fair opportunity to litigate a material pretrial issue violates
the state and federal constitutions. Both the California and federal
constitutions guarantee the defendant a right to “his day in court” (In re Oliver
(1948) 333 U.S. 257, 273), free from arbitrary adjudicative procedures.
(Truaxv. Corrigan (1921)257 U.S. 312,332 [due process clause requires that
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every man shall have the protection of “his day in court,” and the benefit of
the general law, a law which hears before it condemns, which proceeds not
arbitrarily or capriciously but upon inquiry]; Futentes v. Shevin (1972) 407
U.S. 67, 80 [the opportunity to be heard is one of the immutable principles of
justice which inhere the very idea of free government and is a central
component of procedural due process]; People v. Ramirez (1979) 25 Cal.3d
260, 268 [California Due Process Clause protects against arbitrary
adjudications].)

D. Judge Hammes Erroneously Relied On Judge Orfield’s Denial Of
Discovery To Deny The Request For More Current And Complete
Jury Selection Information

After the cases were assigned to Judge Hammes, the defense moved for
more current and complete information from the Jury Commissioner for
purposes of the jury composition challenge. (RTH 4231-47.) This renewed
motion was based on changed circumstances including: (1) the Jury
Commissioner’s Office was using a new computer system for selecting jurors,
and (2) in March 1986, a new qualified juror list was selected thus providing
data that was not available when Judge Orfield ruled. (RTH 4231-37.)

Nevertheless, Judge Hammes ruled that she was constrained by Code
of Civil Procedure § 170 to adopt Judge Orfield’s ruling absent a showing of
good cause not to do so. (RTH 4242-45.) This ruling was error for two
reasons.

First, the defense had shown ample good cause to depart from Judge
Orfield’s denial. Due to the passage of time the need for new jury
composition data was crucial. Not only was the previous data supplied to the
defense over 14 months old, but the computer system by which the data was

generated had changed. It was plainly unfair and unreasonable to require
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Lucas to meet his prima facie burden of showing systematic under-
representation without allowing him access to information about the system
and the latest data it was producing. (See generally Holt v. Virginia (1965)
381 U.S. 131.)

Second, Judge Hammes’ reliance on Code of Civil Procedure § 170 in
this situation revealed a lack of fairness and impartiality on her part. In
another situation, when the defense asked her to rely on Judge Kennedy’s
previous ruling that Kelly applied to handwriting experts, Judge Hammes
refused to accept Judge Kennedy’s ruling. (See RTH 8117.) Nor were there
any circumstances at all upon which to justify overruling Judge Kennedy’s
order that Kelly should apply.

Accordingly, Lucas was denied his constitutional right to an impartial
judge. Additionally, by unjustifiably giving the prosecution more favorable
treatment than the defense, Judge Hammes violated Lucas’ rights under the
Due Process Clause of the federal constitution. (Wardius v. Oregon (1973)
412 U.S. 470.)

For these reasons, Judge Hammes’ denial of the discovery motion was
error.

E. Judge Hammes Erroneously Refused An Evidentiary Hearing On
The Jury Composition Challenge

L. Offer Of Proof

Based on surveys conducted in January and February 1988, 10.7% of
the potential jurors who reported for duty were Hispanic. In comparison, it
was estimated that Hispanics comprised at least 14% of the total eligible

jurors. (RTH 25638-40.)'® The surveys showed that 9% of the persons

'* This figure was reached by making adjustments to the overall
(continued...)
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reporting for duty were between the ages of 18 and 24. (RTH 25694.) In
comparison, it was estimated that the 18-24 age group was approximately 22%
of the total eligible jurors. (RTH 25694-95.)

The defense also offered to prove through expert testimony that the age
group of 18 to 24 year olds met the constitutional definition of a cognizable
class because they had beliefs and attitudes which were generally unique to
that group and that they have distinct views and viewpoints. (RTH 25643-
50.)

2. Denial Of An Evidentiary Hearing By Judge Hammes

The judge erroneously denied the requested evidentiary hearing

<

because the showing was

Hispanics. (RTH 25666.)

‘insufficient” to show underrepresentation of

As to the 18-24 age group the judge noted that the disparity of nearly
two-thirds is the “kind of statistic that you can’t ignore . . . [A] two-thirds
differential is something that would have to be explored.” (RTH 25696.) The
judge also admitted that the cognizability question “is a very difficult area.”
(RTH 25709.)"°

Nevertheless, the judge dented an evidentiary hearing because: (1) “you
can’t absolutely draw the lines and identify what youth is” and (2) “I don’t
think there is anything to suggest that young people are less apt to convict

than older people. ...” (RTH 25710-11.)

18(...continued)

population percentage of 17.25%. (Ibid.)

' In fact, the judge invited the defense to “take this decision up
because I don’t think it’s easy at all.” (RTH 25709.)
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3. An Evidentiary Hearing Should Have Been Granted As To The
Underrepresentation Of Hispanics

The judge denied an evidentiary hearing as to Hispanics on the theory
there was an insufficient showing of underrepresentation.” Although the
disparities shown in the offer of proof would have been within this Court’s
“tolerance” level (see People v. Burgener (2003) 29 Cal.4th 833, 860) the
United States Supreme Court has “not yet definitively spoken” on the issue of
what type and amount of disparity is constitutionally significant. (/d. at 856-
57.) Moreover, the 3.3% absolute disparity proffered in the present case was
greater than the 1.8 percent figure for blacks found unrepresentative in People
v. Alexander (1985) 163 Cal.App.3d 1189, 1199; and is on a par with the 3.6
percent absolute disparity held to demonstrate under-representation in People
v. Buford (1982) 132 Cal.App.3d 288, 296; and the 3.9 percent absolute
discrepancy deemed prima facie proof of a violation in People v. Jones (1984)

151 Cal.App.3d 1027, 1031; but see People v. Bell (1989) 49 Cal.3d 502, 527

2 The elements which a defendant must establish in order to make a
prima facie showing of a violation of the fair cross-section requirement are
well established. The defendant must show “(1) that the group alleged to be
excluded is a ‘distinctive’ group in the community; (2) that the representation
of this group in venires from which juries are selected is not fair and
reasonable in relation to the number of such persons in the community; and
(3) that this under-representation is due to the systematic exclusion of the
group in the jury selection process.” (Duren v. Missouri (1979) 439 U.S. 357,
364, quoted in People v. Harris (1984) 36 Cal.3d 36, 50.) If a prima facie
violation is shown, the burden shifts to the prosecution to come forward with
available evidence of explanation and justification, in order to enable the court
to determine whether the county is doing all that can reasonably be expected
to achieve the constitutional goal. (People v. Buford (1982) 132 Cal.App.3d
288,299.) However, a trial court’s erroneous finding that the defendant has
failed to make a prima facie showing of a violation of his fair cross-section
right is reversible per se. (People v. Harris, supra, 36 Cal.3d at 59.)
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[5 percent figure questioned].)*!

More importantly, the 3.3% figure in the present case was, of necessity,
“speculative” and only an estimate. (RTH 25655.) This was so because the
defense was denied the current and complete jury selection information it
needed. (RTH 25656-57.) As explained by defense counsel, the 14% jury
eligible might actually be higher (RTH 25655) but without the requested
discovery that could not be determined:

The defense attempted in a pretrial motion to obtain the
data that would not [require] us to get involved in speculation,
but to get specific, and that motion was denied . . . So we have
to deal with the data that is available to us. (RTH 25657.)

In particular, the 14% figure for total Hispanic juror eligibles was
based on a total population estimate of 16.4%. (RTH 25660.) However,
because a census had not been taken for over seven years the actual
percentage of Hispanics in San Diego was not known and could have been as
high as 20%. (RTH 25661.) Hence, the juror eligibility figure and the
absolute disparity could actually have been several percentage points higher
which would have put it above the 5.3% absolute disparity which this Court
held sufficient to meet the underrepresentation prong of Duren in People v.
Harris (1984) 36 Cal.3d 36, 47.

However, the defense was not permitted to conduct its proposed
sampling of the community to update the census figures. (RTH 25661-62.)

Accordingly, the judge erroneously denied an evidentiary hearing on this

2l The defense expert who testified before Judge Kennedy, Dr. John
Weeks, stated that the 2.8% disparity between 12.3% and 9.5% (calculated
from 1985 surveys) was statistically significant. (RTK 1382-84.) Dr. Weeks
was 95% certain that this difference could not have happened by chance
alone. (RTK 1381.)
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issue.

4, The Judge Erroneously Denied An Evidentiary Hearing On
Whether 18 To 24 Year Olds Are A Cognizable Class

The underrepresentation of 18 to 24 year olds was constitutionally
significant. Both the absolute disparity of over 13% and the comparative
disparity of almost two-thirds dwarves the disparities which have been
deemed insufficient in other cases. (See People v. Burgener, supra, 29
Cal.4th at 860.)

Hence, the defense should have been given an evidentiary hearing on
the issue of whether the excluded group was a cognizable class. The offer of
proof provided sufficient cause for a hearing. The offer indicated that the
group had distinct and unique views and Judge Hammes herself believed that
the question was a difficult one. (RTH 25709.)

Moreover, neither this Court nor the United States Supreme Court has
ruled that the young are not a cognizable class.

For all these reasons, an evidentiary hearing should have been held.

5. The Defense Was Not Given A Fair Opportunity To Prove
Systematic Exclusion

In People v. Burgener, supra, 29 Cal.4th at 857, this Court failed to
reach the issue of whether the young are a distinctive group because the
defense failed to identify a specific systemic basis for the disparity. (/d. at
858.) In the present case, by comparison, the defense was not given a fair
opportunity to meet its prima facie burden as to systematic exclusion because
it was denied access to current and complete information about the system.
Such information was necessary to conduct the full review of the system
necessary to pinpoint the cause of the disparity. (See § 1.4.1(B), pp. 25-28

above, incorporated herein.)
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Accordingly, a finding by this Court that Lucas failed to meet his
evidentiary burden would be a violation of due process under both state and
federal constitutions. (Art. I, sections 1,7, 15, 16 and 17; 14th Amendment.)
F. The Error Violated Lucas’ State And Federal Constitutional

Rights

“Under the federal and state Constitutions, an accused is entitled to a
jury drawn from a representative cross-section of the community.
[Citations.]” (People v. Burgener, supra, 29 Cal.4th at 855-56.) “That
guarantee mandates that the pools from which juries are drawn must not
systematically exclude distinctive groups in the community.” (/bid.; see also
Duren v. Missouri (1979) 439 U.S. 357; Taylor v. Louisiana (1975) 419 U.S.
522, 530.) Hence, the underrepresentation of Hispanics and young persons
from Lucas’ jury violated his Sixth Amendment rights. Moreover, because
Lucas was only 18 years old in 1973, when he allegedly committed the rape
prior conviction, and 24 years old when he allegedly committed the Jacobs
murder, the underrepresentation of young persons violated the Equal
Protection Clause of the federal constitution. (14th Amendment; Castaneda
v. Partida (1977) 430 U.S. 482, 494.) Moreover, under Campbell v.
Louisiana (1998) 523 U.S. 392, 397-98, Lucas should have third party
standing to assert underrepresentation of both Hispanics and young persons
as a violation of the Equal Protection Clause.

Furthermore, the denial of a fair opportunity to litigate the
underrepresentation claims through denial of discovery and an evidentiary
hearing independently violated the Due Process Clauses of the state (Art. I,
section 16) and federal (14th Amendment) constitutions. Both the California
and federal constitutions guarantee the defendant a right to “his day in court”

(In re Oliver (1948) 333 U.S. 257, 273), free from arbitrary adjudicative
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procedures. (Truaxv. Corrigan(1921)257 U.S. 312,332 [due process clause
requires that every man shall have the protection of “his day in court,” and the
benefit of the general law, a law which hears before it condemns, which
proceeds not arbitrarily or capriciously but upon inquiry]; Futentes v. Shevin
(1972) 407 U.S. 67, 80 [the opportunity to be heard is one of the immutable
principles of justice which inhere the very idea of free government and is a
central component of procedural due process]; People v. Ramirez (1979) 25
Cal.3d 260, 268 [California Due Process Clause protects against arbitrary
adjudications].)

Moreover, the Sixth and Fourteenth Amendments to the federal
constitution guarantee the defense the rights to confrontation, compulsory
process and due process. (See Chambers v. Mississippi (1973) 410 U.S. 284,
294; Webb v. Texas 91972) 409 U.S. 95; Washington v. Texas (1967) 388
U.S. 14,17-19.) Theright to call witnesses is also expressly guaranteed under
the California Constitution. (See People v. Chavez (1980) 26 Cal.3d 334,
353.) These fundamental constitutional rights to be heard and to call
witnesses apply to motion hearings as well as to the jury trial itself. (See Holt
v. Virginia, supra, 381 U.S. 131, 136; Bell v. Burson (1971) 402 U.S. 535,
541-42.) The right to present evidence is a linchpin of the due process right
to a fair hearing. (See People v. Vickers (1972) 8 Cal.3d 451, 457-58
[fundamental fairness requires full access to the courts and a meaningful
opportunity to be heard]; see also Reece v. Georgia (1955) 350 U.S. 85, 89.)

Furthermore, the denial of discovery was an independent constitutional
violation. The state (Cal. Const. Art. I, §§ 7, 15 and 16) and federal
constitutional rights to due process, compulsory process and a fair trial by jury
(5th, 6th and 14th Amendments) are implicated when a criminal defendant is

deprived of material evidence. (See Kyles v. Whitley (1995) 514 U.S. 419;
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Brady v. Maryland (1963) 373 U.S. 83.)

Finally, because Lucas was arbitrarily denied his state created rights,
the error violated his right to due process under the Fourteenth Amendment
to the United States Constitution. (Hicks v. Oklahoma (1980) 447 U.S. 343,
346; see also People v. Sutton (1993) 19 Cal.App.4th 795, 804; Hernandez v.
Ylist (9th Cir. 1991) 930 F.2d 714, 716.)

G.  The Judgment Should Be Reversed

Because the rulings erroneously denied Lucas a fair opportunity to
challenge the composition of the jury panels from which his jury was chosen,
structural error was committed and the judgement should be reversed. (See
generally Duren v. Missouri, supra; cf., Arizona v. Fulminante (1991) 499
U.S. 279, 309; Sullivan v. Louisiana (1993) 508 U.S. 275.) The erroneous
failure to find a prima facie showing under Duren is reversible error. (See §
1.4.1(E)(3), n. 20, pp. 35 above, incorporated herein.) It follows, a fortiori,
that the denial of a fair opportunity to make such a prima facie showing is also

reversible error.
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1.4 JURY ISSUES

ARGUMENT 14.2

JUDGE HAMMES ABUSED HER DISCRETION BY ALLOWING
THE MEDIA TO PUBLISH THE JURORS’ NAMES AND
ADDRESSES

A. Proceedings Below

Lucas’ case was the object of intense media publicity. In pretrial
surveys 85% of the population recognized the case and 50% believed Lucas
was guilty. (RTH 26048-49; 26062.) Because the change of venue motion
was denied, the defense was concerned that the jurors selected to try Lucas’
case would feel pressure from others in the community thus jeopardizing
Lucas’ federal constitutional right to a fair and impartial jury. (RTH 26048-
49; 26052; 26063; CT 3988.) Thus, the defense argued that, on balance, the
need to protect Lucas’ federal constitutional rights outweighed the media’s
interest in publishing the jurors’ personal identification information and,
therefore, they should be precluded from doing so. (RTH 26063-66; CT
3986-88.) The media attorneys opposed the defense motion arguing that their
right to publish was guaranteed by the First Amendment. (RTH 26054-56.)

Judge Hammes found that there was no “compelling . . . need” for the
public to have the juror contact information and that the “interests of justice”
would not be “best served by publication of the jurors [sic] names.” (RTH
26074.) Nevertheless, the judge denied the defense motion under the
mistaken assumption that she had no other alternative:

On the first issue of defendant’s request for an order
barring publication of jurors names, that is denied. Such an
order in this case would constitute an illegal prior restraint on
publication in contravention of the first amendment. (RTH
26073.)
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[T]he law is clear, even as to the full names, identities
and addresses, whatever comes out in the court. In our
democratic country the freedom of the press is given highest
priority. As the attorneys for the press pointed out, our U.S.
Supreme Court has refused to permit prior restraint of press
even in the face of threats to national security, to the Sixth
Amendment rights of criminal defendants, to the health of
holocaust survivors, and to the privacy right of homeowners.
(RTH 26074.)

B. The Accused’s “Overriding Interest” In A Fair Trial Justifies
Precluding Publication Of Jurors’ Names And Addresses In A
High Profile Case

Notwithstanding the First Amendment rights of the media, “an
accused’s interest in a fair trial constitutes an ‘overriding interest’ supporting
closure” of the trial to the public. (See NBC Subsidiary (KNBC-TV), Inc. v.
Superior Court (1999) 20 Cal.4th 1178, 1207; Press-Enterprise Co. v.
Superior Court (1986) 478 U.S. 1, 14.) Hence, it is beyond dispute that the
trial judge has the discretion to order the far less comprehensive limitation of
foreclosing publication of the jurors’ names and addresses upon a showing of
good cause. (See Code of Civil Procedure § 237 [jurors’ names may be kept
confidential upon a showing of good cause]; People v. Goodwin (1997) 59
Cal.App.4th 1084 [excluding juror names from the public, but not the
attorneys, did not violate Code of Civil Procedure § 237 or accused’s
constitutional right to a public trial]; United States v. DeLuca (1st Cir. 1998)
137 F.3d 24, 31; United States v. Edmond (D.C. Cir. 1995) 52 F.3d 1080,
1089.)

In sum, juror anonymity has a limited impact on the overall openness
of the trial and, thus, can and should be ordered when justified. (See e.g.,
Press-Enterprise Co. v. Superior Court (1984) 464 U.S. 501, 513 [partial
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closure of voir dire may be appropriate to protect privacy interests of
individual jurors].)

C. Judge Hammes Abused Her Discretion By Failing To Consider
Whether The Risk Of An Unfair Trial Outweighed The Media’s
Right To Publish The Jurors’ Names And Addresses

From her ruling allowing publication of the jurors’ names and
addresses it is clear that Judge Hammes did not soundly exercise her
discretion. Instead of weighing the risk of an unfair trial against the First
Amendment interests of the media, she incorrectly concluded that she had no
other choice but to allow publication. Thus, the record does not reflect the
required weighing of the interests at issue. (See e.g., People v. Green (1980)
27 Cal.3d 1, 25 [discretionary balancing must be apparent on the record]; see
also People v. Jiminez (1978) 21 Cal.3d 595, 609.) The judge did discuss the
publication of the juror information and found “no compelling public need to
know....” (RTH 26074.) And, she further stated that “I cannot find that the
interests of justice are best served by the publication of the jurors’ names.”
(Ibid.) Nevertheless, the judge denied the defense motion because the
“freedom of the press is given the highest priority” and under United States
Supreme Court precedent “the press had a protected right to publish just about
anything, including the jurors names in this case. . . . (RTH 26074.)

Hence, by giving the press “the highest priority” above “the Sixth
Amendment rights of criminal defendants” the judge misconstrued the nature
of her discretion which required a weighing of Lucas’ right to a fair trial
against the First Amendment rights atissue. The failure of Judge Hammes to
perform the required weighing and balancing of interests was an abuse of
discretion.

“[W]here fundamental rights are affected by the exercise of discretion
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by the trial court, . . . such discretion can only be truly exercised if there is no
misconception by the trial court as to the legal basis for its action.” (In re
Carmaleta B. (1978) 21 Cal.3d 482, 496; People v. Lara (2001) 86
Cal.App.4th 139, 166; People v. Davis (1984) 161 Cal.App. 3d 796, 802-
803.) To exercise the power of judicial discretion, all material facts and
evidence must be both known and considered, together with legal principles
essential to an informed, intelligent and just decision. [Citation.]” (People v.
Lara, supra, 86 Cal.App.4th at 166.) “A court which is unaware of the scope
of its discretionary powers can no more exercise informed discretion than one
whose sentence is or may have been based on misinformation regarding a
material aspect of a defendant’s record.” (Ibid.; see also People v. Belmontes
(1983) 34 Cal.3d 335, 348, fn. 8.)

Hence, if the judge applies an incorrect standard or misapplies the
standard then the court has not “properly exercised” is discretion. (People v.
Lara, supra; see also People v. Rist (1976) 16 Cal.3d 211, 220 [trial court’s
failure to consider all factors relevant to admissibility of prior conviction]; see
also People v. Green (1980) 25 Cal.3d 1, 25 [record must affirmatively
demonstrate that court conducted correct balancing required by Evidence
Code § 352]; People v. Jiminez (1978) 21 Cal.3d 595, 609 [cannot presume
that correct standard was applied when the record is silent].)

D. The Names And Addresses Of The Jurors Should Not Have Been
Published In The Present Case

Had the judge properly exercised her discretion she would have
concluded that juror anonymity was more than justified. Given the highly
publicized and inflammatory nature of the charges, there was a very real
danger that the jurors would feel public pressure that would undermine Lucas’

right to a fair trial. Not only did the trial receive extensive publicity as it
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progressed, but defense counsel received “death threats” prior to trial and at
least one juror received “death threats” during the trial.?*/*> While this death
threat occurred after the judge had already ruled, it illustrates that the danger
was real. Accordingly, the trial judge abused her discretion in not considering

this very real danger.

2 To respect the jurors’ privacy, only their initials will be used
throughout this brief.

B There were two anonymous letters, one was sent to Anthony Gilham
and one to Alex Landon. The letters made death threats to the attorneys for
representing Lucas. (CT 4762 [Landon informs court he receive a threatening
letter; court ordered prosecutor to see that FBI received the letter and
envelope]; RTO 7821-23 [In Limine Court Exhibit 20-21]; CT 15201-03;
RTK 873; 922-23 [In Limine Exhibit L-20/Court’s Exhibit 2]; RTH 3827.)
The letters were sealed.

Juror A.R. sent a note to the court on July 12, 1989 regarding
anonymous, threatening telephone calls she received. The note stated:

“Your Honor . . . I had three phone calls last night
threatening my life, but also including obscenities. The first
one I quickly hung up. The second I was expecting a phone call
from my husband, who works nights. So I answered again.
The third one went on my recorded and I left it there.

It was not a voice I recognized and surely had nothing to
do with this trial, but since this has never happened to me
before, I felt I should let you know. [Juror] A.R.” (RTT
12864.)

Originally the juror wasn’t going to mention the call to the court, but
after she told the other jurors about it they convinced her to inform the court.
(RTT 12866; 12874-75.) The judge voir dired the other jurors about this.
(RTT 12880-903; CT 5580.)

Additionally, the court clerk received an anonymous phone call
referring to one of the jurors by name (“Mrs. C.D.”) and accusing her of
talking with Mrs. Lucas. (CT 24221.)

In another incident, a “courtwatcher” came up to Juror A.B. and asked
him some questions about the testimony. (RTT 4523.)
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E. The Error Violated The Federal Constitution

By allowing publication of the jurors’ names and addresses Judge
Hammes failed to assure that the deliberations were full, fair and free of undue
influence. This violated Lucas’ state (Cal. Const. Art I, sections 1, 7, 15, 16
and 17) and federal (6th, 8th and 14th Amendment) constitutional rights to
due process, fair trial by jury and verdict reliability. The Sixth Amendment
right to trial by an “impartial jury” is “fundamental to the American scheme
of justice . ..” (Duncan v. Louisiana (1968) 391 U.S. 145, 149.) This right,
and/or the Due Process Clause (14th Amendment) is abridged if any juror has
been subjected to undue influence during deliberations. (See e.g., United
States v. Scheffer (1998) 523 U.S. 303, 314 [per se rule of exclusion is
permissible for evidence that “is likely to influence the jury unduly . . .”];
Smith v. Phillips (1982) 455 U.S. 209, 217 [“Due process means a jury
capable and willing to decide the case solely on the evidence before it. . .”’];
Donnellyv. DeChristoforo (1974)416 U.S. 637, 643 [prosecution’s comment,
not violating specific constitutional provision, violates due process if it
unfairly influenced the jury]; Sheppard v. Maxwell (1966) 384 U.S. 333,363
[right to fair and impartial trial by jury uninfluenced by news accounts]; Hopt
v. Utah (1884) 110 U.S. 574, 583 [accused has the right to “the judgment of
the jury upon the facts, uninfluenced by any direction from the court as to the
weight of evidence™].)

The Cruel and Unusual Punishment Clause of the federal constitution
(8th and 14th Amendments) requires heightened reliability in the
determination of guilt and death eligibility before a sentence of death may be
imposed. (See Beck v. Alabama (1980) 447 U.S. 625, 627-46; see also Kyles
v. Whitley (1995) 514 U.S. 419, 422; Burger v. Kemp (1987) 483 U.S. 776,
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785; Gilmore v. Taylor (1993) 508 U.S. 333, 342.)

Furthermore, verdict reliability is also required by the Due Process
Clause (14th Amendment) of the federal constitution. (White v. lllinois
(1992) 502 U.S. 346, 363-64; Donnelly v. DeChristoforo (1974) 416 U.S.
637, 646.)

Finally, because the error arbitrarily denied Lucas his state created
rights to a fair and impartial trial by jury under the California Constitution
(Art 1., sections 1, 7, 15, 16 and 17) and statutory law, it violated his right to
due process under the Fourteenth Amendment to the United States
Constitution. (Hicks v. Oklahoma (1980) 447 U.S. 343, 346; see also People
v. Sutton (1993) 19 Cal.App.4th 795, 804; Hernandez v. Yist (9th Cir. 1991)
930 F.2d 714, 716.)

F. The Judgment Should Be Reversed Because The Error Was
Structural

Because the error undermined the entire structure of the trial, it was
structural error and the judgment should be reversed. (See e.g., Arizona v.
Fulminante (1991) 499 U.S. 279, 309 [structural defects in the trial
mechanism, which defy analysis by “harmless-error”’standards are reversible
per sel; see also Sullivan v. Louisiana (1993) 508 U.S. 275.)

G. The Error Was Prejudicial As To Guilt Under Harmless-Error

Analysis

The error was prejudicial under the Watson standard (People v. Watson
(1956) 46 Cal.2d 818, 836) because the Love Insurance note was the key
prosecution evidence in a closely balanced case. (See Volume 2, § 2.3.1(1)(2),
pp- 209-11, incorporated herein.) “‘In a close case . . . any error of a
substantial nature may require a reversal and any doubt as to its prejudicial

character should be resolved in favor of the appellant.’ [Citation].” (People

-47-



v. Von Villas (1992) 11 Cal.App.4th 175, 249.)

Moreover, because the error violated Lucas’ federal constitutional
rights, the judgment should be reversed unless the prosecution demonstrates
beyond a reasonable doubt that there is no reasonable possibility the error
could have affected the proceedings. (Chapman v. California (1967) 386 U.S.
18, 23-24; see also In re Rodriguez (1987) 119 Cal.App.3d 457, 469-70
[Chapman standard applied to combined impact of state and federal
constitutional errors]; People v. Williams (1971) 22 Cal.App.3d 34, 58-59
[same].) Given the closeness of the evidence and the substantial impact of the
error, the prosecution cannot meet this burden. Therefore, the judgment
should be reversed under the federal harmless-error standard.

H.  The Error Was Prejudicial As To Penalty

Even if the error was not prejudicial as to guilt, it was prejudicial,
individually and cumulatively, as to penalty, under both the state and federal
standards of prejudice. The penalty trial was closely balanced** and, therefore,
the prosecution cannot meet its Chapman burden of proving beyond a
reasonable doubt that the error was harmless as to the defense mitigating
theory of lingering doubt. (See Volume 6, § 6.5.1(D), pp. 1551-52,
incorporated herein [substantial error at penalty is prejudicial under
Chapman].) Further, even if that error were viewed solely as an error of state
law, reversal would be required, for there is at least “a reasonable (i.e.,
realistic) possibility” that but for that error, the jury would not have rendered

a death verdict. (People v. Brown (1988) 46 Cal.3d 432, 448.)

# See Volume 7, § 7.5.1(J)(3)(a), pp. 1619-22, incorporated herein
[close balance at penalty demonstrated by near-deadlock, length of
deliberations, request for readback of testimony, request for re-instruction,
etc.].
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