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ISSUES PRESENTED 

1. May an agency claim a categorical exemption from  

environmental review under the California Environmental 

Quality Act (CEQA) for a permit that includes conditions relating 

to potential environmental effects based on the law authorizing 

issuance of the permit? 

2. Does the term “negligible” in the CEQA’s Class 1 

existing facilities exemption (Cal. Code Regs., tit. 14, § 15301) 

pertain to a negligible change in use, or to a change that presents 

a negligible risk of environmental harm? 

INTRODUCTION 

This appeal presents a narrow and practical question: Does 

CEQA require environmental review of a project that falls 

squarely within the four corners of a categorical exemption and 

has permit conditions required by the law authorizing issuance of 

the permit?  The answer is no. 

That CEQA has often been weaponized to stymie much-

needed development is by now a well-worn truism.  Nearly a 

decade ago, then-Governor Jerry Brown observed: “Reforming 

CEQA is the Lord’s work.  But the Lord’s work doesn’t always get 
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done.” 1   So it has remained, and discussion of CEQA has moved 

beyond California.  CEQA recently garnered the attention of Ezra 

Klein and Derek Thompson in their book Abundance (2025).  

They identify CEQA as exemplary of a legal regime that prevents 

“abundance” by elevating process over outcomes to the detriment 

of the public by blocking, delaying, and/or increasing the costs of 

the development of housing, energy, and other essential 

infrastructure and resources which, in turn, runs down faith in 

government.  (See id. at pp. 53–54, 89–99.)  CalGEM permitted 

and completed CEQA review for the project at issue here in Fall 

2021—nearly four years ago. 

This Court has more than once before “caution[ed] that 

rules regulating the protection of the environment must not be 

subverted into an instrument for the oppression and delay of 

social, economic, or recreational development and advancement.”  

(Citizens of Goleta Valley v. Bd. of Supervisors (1990) 52 Cal.3d 

553, 576.)  Affirmance of the First District Court of Appeal’s 

decision below will ensure CEQA is not used as such an 

 
1  Philip Rojc, “California Governor Jerry Brown Pessimistic on 
Affordability,” Planetizen (Oct. 12, 2015), available at 
https://www.planetizen.com/node/81554/california-governor-jerry  -
brown-pessimistic-affordability.   
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instrument here.  In brief, this case involves a project that will 

reduce the environmental impacts of long-ongoing oil and gas 

operations; and at a time of already-high and rising gasoline 

prices and tightening supplies resulting in increasing imports of 

oil from regions with environmental and labor standards that 

pale in comparison to those of California.   

The Brentwood Oil Field in Contra Costa County has been 

productive since 1963. (See Administrative Record [AR] 74.)  In 

this time, over 3,637,580 barrels of oil have been produced.  

(Ibid.) 

Reabold California, LLC (“Reabold”) operates two (2) oil 

and gas wells in the middle of the Brentwood Oil Field.  (See AR 

40, 43, 790.)  Oil and gas extraction creates a by-product, called 

“produced” water.  (AR 790.)  Today, Reabold’s two wells generate 

300 barrels of produced water per day.  (Ibid.)   

For nearly a decade, Reabold commissioned heavy trucks to 

pick up, transport, and dispose of its produced water off-site.  (AR 

790.)  This required ten truck trips per week, each around 32 

miles, for a total of 320 miles a week.  (AR 417.)   

To eliminate the impacts associated with trucking produced 

water off-site, Reabold applied to the California Department of 
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Conservation’s Geologic Energy Management Division 

(“CalGEM”) for authorization to convert a nearby, inactive well—

designated Well No. 0401300019 or Ginochio Well 41–17 

(“Ginochio Well”) (AR 39–40, 42–43)—into a “reinjection” well for 

produced water.  Reabold intended to use the converted Ginochio 

Well to inject produced water from its two active wells back into 

the Third Massive Sand aquifer.  (AR 431.) 

The Ginochio Well conversion project (“Project”) is 

environmentally beneficial.  (See Pub. Resources Code § 21001, 

subd. (a) [It is state policy to “take all action necessary to protect, 

rehabilitate, and enhance the environmental quality of the 

state”].)  First, the Project would reduce air quality impacts by 

obviating the need for truck disposal and its associated 

emissions, including greenhouse gases.  (AR 417, 790.)  Second, 

reinjected water would benefit the aquifer by “restoring reservoir 

pressure” and returning less saline, and therefore “cleaner,” 

water to the aquifer.  (AR 441, 791, 796.)   

CalGEM issued a Notice of Exemption (“NOE”) pursuant to 

CEQA, finding that the Project was exempt from CEQA review 

under the Class 1 categorical exemption.  (AR 790–91.)   
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As this Court recently reaffirmed, CEQA “embodies a 

central state policy to require state and local governmental 

entities to perform their duties ‘so that major consideration is 

given to preventing environmental damage.’”  (Make UC a Good 

Neighbor v. Regents of University of California (2024) 16 Cal.5th 

43, 53–54.)  CEQA’s core purpose is “not to generate paper, but to 

compel government at all levels to make decisions with 

environmental consequences in mind.”  (Bozung v. Local Agency 

Formation Com. (1975) 13 Cal.3d 263, 283.)  

Accordingly, the Legislature directed the Secretary of the 

Natural Resources Agency to promulgate “a list of classes of 

projects that have been determined not to have a significant 

effect on the environment” and that “shall be exempt” from 

CEQA’s environmental review mandate as part of the CEQA 

Guidelines.  (Pub. Resources Code § 21084, subd. (a).)  The 

Secretary did so.  (Cal. Code Regs., tit. 14, § 15300 et seq.)   

This appeal concerns the Class 1 “categorical exemption.”  

In relevant part, the Class 1 exemption exempts any “minor 

alteration of existing public or private structures, facilities, [or] 

mechanical equipment . . . involving negligible or no expansion of 

existing or former use” from environmental review.  (Cal. Code 
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Regs., tit. 14, § 15301.)  The purpose of the Class 1 exemption is 

self-evident.  Where a project involves “negligible or no 

expansion” of an “existing or former use[,]” there is little change 

to the existing conditions and, therefore no “significant effect on 

the environment[.]”  (See id.; Pub. Resources Code § 21084, subd. 

(a).)  CalGEM, as authorized, adopted its own regulation for 

applying the Class 1 exemption to oil and gas permits.  (Cal. Code 

Regs., tit. 14, § 1684.1.)     

Sunflower Alliance (“Sunflower”) asserts two theories to 

argue that CalGEM unlawfully determined that the Class 1 

exemption applied to Reabold’s Project.  First, Sunflower alleges 

that the Court of Appeal wrongly looked to the Project’s 

environmental impacts, and not only to the newness of the “use.”  

Second, Sunflower alleges that CalGEM improperly imposed 

mitigation measures as conditions of approval (i.e., permit 

conditions), and thereby sidestepped CEQA’s environmental 

review requirements.  (See Pet’r Br. at p. 50.)  Both miss the 

mark. 

First, the Court of Appeal properly upheld CalGEM’s 

application of the Class 1 exemption to Reabold’s Project because 

the Project will not significantly impact the environment and 
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thus does not require environmental review.  This is fully 

consistent with the aims of CEQA. 

As the Court of Appeal correctly recognized, a “newness of 

use” standard is less tethered to the purpose of CEQA and the 

function of the categorical exemptions within CEQA’s statutory 

scheme.  And, a “newness of use” standard presents workability 

problems, because it is unclear at what level of specificity or 

generality a “use” should be defined.  As just one example, 

discussed later, the conversion of a motor vehicle lane to a bicycle 

lane can be interpreted as providing for a new use (bicycle travel) 

or as simply facilitating an existing use (travel).  (See Cal. Code 

Regs., tit. 14, § 15301, subd. (c).)  Sunflower’s theory invites 

needless line-drawing problems. 

Whether this Court chooses to interpret Reabold’s Project 

as a “new use” (water injection) presenting negligible 

environmental risk, or as an “existing use” (facilitating existing 

oil and gas extraction), the result is the same: the Class 1 

exemption properly applies to the Project.  The proper inquiry is 

this: does the Project represent negligible to no expansion of an 

existing or former use?  (See Cal. Code Regs., tit. 14, § 15301.)  

The answer is yes.  
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Second, Sunflower acknowledges that longstanding case 

law supports CalGEM’s decision to apply a categorical exemption 

where a project is already subject to legally required conditions of 

approval.  In response, Sunflower presents a veritable “wish list” 

of six court of appeal decisions it claims this Court should 

overrule.  (See Pet’r Br. at pp. 56–60.) 2   The Court should decline 

Sunflower’s invitation to rewrite over thirty years of case law and 

should instead rule narrowly.  Under well-established and well-

reasoned precedents consistent with this Court’s direction and 

the Legislature’s intent, CalGEM’s action was lawful and should 

be upheld.  

In this case, the permitting (and CEQA lead) agency—

CalGEM—reasonably and lawfully exercised its discretion to find 

the wastewater injection project categorically exempt from 

further environmental review.  Contrary to Sunflower’s claim, 

CalGEM did not need to re-write CEQA and the Guidelines to do 

 
2  Sunflower asks the Court to overrule Association for Protection 
etc. Values v. City of Ukiah (1991) 2 Cal.App.4th 720; San 
Francisco Beautiful v. City and Cnty. of San Francisco (2017) 16 
Cal.App.5th 261 (Ukiah); Berkeley Hillside Preservation v. City of 
Berkeley (2015) 241 Cal.App.4th 943; Walters v. City of Redondo 
Beach (2016) 1 Cal.App.5th 809; and Protect Telegraph Hill v. 
City and Cnty. of San Francisco (2017) 16 Cal.App.5th 261. 
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so.  Instead, CalGEM’s application of the Class 1 exemption, 

consistent with its own long-standing regulation, lawfully 

demonstrated that CEQA need not stand in the way of 

“abundance” for Californians.  So too, the decision of the First 

District Court of Appeal reversing the judgment of the trial court 

correctly declined Sunflower’s invitation to proliferate further 

CEQA process requirements not mandated by the statute itself, 

the Guidelines, or CalGEM’s regulation.  Respectfully, this Court 

can, and should, do the same. 

STATEMENT OF FACTS 

A. Factual Background   

1.  Reabold’s Oil and Gas Operations 

Reabold operates a lease in the Brentwood Oil Field, in 

Contra Costa County, which includes the Ginochio Well as well 

as other oil and gas producing wells (“the Property”).  (AR 40, 42–

43, 431.)  Two pre-existing water injection wells in the Brentwood 

Oil Field have returned over nine million barrels of produced 

water to the aquifer.  (AR 436, 468.) 

Reabold’s Property produces around 300 barrels of oil and 

300 barrels of produced water per day.  (AR 790.)  Reabold has 

historically disposed of produced water by trucking it off-site (AR 
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790), requiring large trucks to travel hundreds of miles per week.  

(AR 417.) 

2.  Reabold’s Project 

The Project “allows disposal of [produced water] into one 

Class II Water Disposal well[,] proposed to be installed in [the 

Ginochio Well’s] existing well boring[.]”  (AR 788.)  It will 

“convert” the Ginochio Well from an inactive oil and gas well 

“into a water disposal well, eliminating the need for routine 

trucking of water” from the Property.  (AR 790.)   

The Project “does not involve new wells or surface 

equipment.”  (AR 788.)  “Any modifications to this project 

involving new wells or surface equipment will require a 

modification to [the Project Approval Letter—i.e., the CalGEM 

permit] and additional CEQA review.”  (Ibid.)  Oil and gas 

production on the Property would not increase as a result of the 

Project.  (AR 791.)   

As required by CalGEM’s regulatory scheme for 

Underground Injection Control (UIC) wells, (see Cal. Code Regs., 

tit. 14, §§ 1724.5–1724.13), Reabold prepared a Technical Report.  

(AR 247–74.)  That Technical Report concluded the Project is 

better for the environment relative to baseline conditions because 
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it will improve water quality by returning less saline water to the 

aquifer (AR 441, 791) and improve air quality by eliminating 

truck trips to dispose of produced water (AR 417, 790, 796.) 

3.  The Project’s Surrounding Environment 

Oil and gas production has been ongoing at the Brentwood 

Oil Field, where the Project is located, for more than 50 years.  

(AR 39–40.)  The Brentwood Oil Field is strictly zoned for such 

production and the Project is not near any residential or 

commercial uses.  (AR 84.)  Further, the Third Massive Sand—

the aquifer into which produced water will be injected—is an 

“exempted aquifer [ ] as defined by the United States 

Environmental Protection Agency” because “California does not 

consider the aquifer to have a beneficial use.”  (AR 431.) 

4.  The Water Boards’ Water Quality Review 

“When reviewing a proposal for a new underground 

injection project,” CalGEM is obligated to “consult with the State 

Water Resources Control Board or the Regional Water Quality 

Control Board.”  (Cal. Code Regs., tit. 14, § 1724.6, subd. (a).) 3  

 
3  CalGEM’s regulations also provide that “[i]n the event 
[CalGEM], the State Water Resources Control Board, or the 
Regional Water Quality Control Board requires groundwater 
monitoring in relation to the underground injection project, or as 
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Consistent with that regulation, CalGEM and the State Water 

Resources Control Board cooperate pursuant to a 2018 revised 

Memorandum of Agreement (MOA) which provides that the 

agencies “shall consult one another to ensure the protection of 

water quality.”  (AR 780.) 4  

The 2018 MOA provides a detailed roadmap for CalGEM’s 

consultations with the Water Boards regarding UIC projects.  In 

connection with aquifer exemptions, “the State Water Board, in 

collaboration, with the appropriate regional water board, and 

[CalGEM] shall consult with one another regarding” general 

“conditions to be considered for incorporation into any new or 

revised UIC project[.]”  (MOA at p. 4.)  “Conditions to be 

considered may include [ ] requiring groundwater monitoring to 

 
a condition of project approval, the operator shall consult with 
the State Water Resources Control Board or the Regional Water 
Quality Control Board and provide [CalGEM] with 
documentation and the results of such consultation.”  (Cal. Code 
Regs., tit. 14, § 1724.7, subd. (a)(3)(E).) 
4  See Revised Memorandum Between the State Water Resources 
Control Board and the Department of Conservation, Division of 
Oil, Gas and Geothermal Resources Regarding Underground 
Injection Control, Discharges to Land, and Other Program Issues 
(July 31, 2018), available at 
https://www.conservation.ca.gov/calgem/for_operators/Documents 
/MOU  -
MOA/2018.07.31_Revised_MOA_with_the_State_Water_Board.pd 
f (MOA).  
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ensure injected fluids” do not “migrate out of the approved 

injection zone requiring hydraulic controls, incorporating a buffer 

zone between the injection zone and the aquifer exemption 

boundary, and collecting water samples to determine baseline 

quality.”  (Ibid.) 

In addition to providing for standard aquifer-wide UIC 

conditions of approval, the 2018 MOA also anticipates that 

CalGEM and the Water Boards will consult on project-specific 

conditions of approval.  Pursuant to the MOA, upon “completing 

the review of an application for a new UIC project[,]” CalGEM 

“shall forward a copy of the information associated with the 

project” to “the State Water Board and appropriate regional 

water board.”  (MOA at p. 4.)  “The Water Boards shall consult 

with [CalGEM] regarding potential provisions to incorporate into 

project approvals to protect water quality.”  (Id. at p. 5.)  “The 

Water Boards may submit comments recommending” CalGEM 

“disapprove a proposed project[.]”  (Ibid.)  CalGEM “shall 

consider all comments from the State Water Board and regional 

water board, including those related to project conditions and 

limitations, prior to issuing a project approval letter.”  (Ibid.)  “If 

the State Water Board or regional water board identify any 
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concerns with the unsigned final draft project approval letter 

before it is signed and issued,” CalGEM “will not issue the letter 

and will consult with the Water Boards regarding those 

concerns.”  (Id. at pp. 5–6.) 

Consistent with the MOA, CalGEM provided Central 

Valley Regional Water Quality Control Board staff with Reabold’s 

application, a technical report, and a draft Project Approval 

Letter (i.e., draft permit) on January 15, 2021.  (AR 764–65.)  The 

Regional Board conducted a “completeness check and initial 

review” of the Project, in consultation with State Water 

Resources Control Board staff.  (AR 762, 764.)  Regional Board 

staff “identified missing items, concerns, and questions” relating 

to potential water quality impacts.  (Ibid.)   

Additionally, State Water Resources Control Board staff 

conducted a “technical review” of the Project.  (AR 768.)  That 

“technical review” identified “comments and concerns[,]” namely 

requests for greater clarification and for additional data.  (AR 

770–71.)  The State Water Board also requested that CalGEM 

revise its calculations to use “the most conservative values 

available for permeability, pressure, and net sand thickness[,]” 

submit a “revised Project Area map[,]” and “explain” how 
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“stratigraphic pinchouts that may act as flow barriers” would 

impact the Project.  (AR 765.) 

CalGEM and Reabold provided further information at the 

Regional Board’s request.  (See AR 781–83.)   

First, Regional Board staff said it “was unclear if the 

permeability and pressure values used in the Application’s AOR 

[Area of Review] were representative of the injection zone, and 

how the injection zone thickness used in the calculations was 

determined.”  (AR 781.)  Reabold responded “that the values for 

permeability, pressure, and net thickness were obtained from 

several publications, and that its calculations used the most 

conservative of values to determine the AOR.”  (Ibid.)  Further, 

“the thickness value used in the calculations” was “the most 

representative of the planned point of injection and therefore 

conservative with the calculations.”  (Ibid.)  Additionally, 

CalGEM responded that “all wellbores within a quarter mile from 

the injection well were found to have zonal isolation of the 

injection zone.”  (Ibid.) 

Regional Board staff also requested that Reabold “provide 

an evaluation of potential pressure increases that may result 

from the pinchout of the Third Massive sand.”  (AR 782.)  Reabold 
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responded that “[a]n image well has been added to the pressure 

effect calculation to take into account the pressure feedback from 

the southern subcrop.”  (Ibid.)  Reabold “included calculations 

demonstrating the potential pressure increases, due to injection, 

at three distances from the injection well.”  (Ibid.) 

“Due to the reservoir pressure and the permeability values 

used in the AOR/ZEI [Area of Review/Zone of Endangering 

Influence] being estimates and potentially not representative of 

reservoir conditions,” Regional Board staff “requested that a PFO 

[pressure fall-off] test be required as a condition” in the Project 

Approval Letter.  (AR 783.)  CalGEM submitted a revised draft 

Project Approval Letter.  (Ibid.) 

Ultimately, following Reabold’s submission of a Revised 

Technical Report (AR 427) addressing the Water Boards’ request 

for a more complete application and technical report and a robust 

dialogue between the Water Board and CalGEM (AR 781–783), 

the Regional Board wrote: “Based on the information provided 

and the conditions included in CalGEM’s 10 August 2021 draft 

[Project Approval Letter], Staff’s concerns identified during its 

technical review of this Project have been resolved and Staff have 

no objection to the proposed Project.”  (AR 783.) 
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5.  CalGEM’s CEQA Process 

CalGEM issued a NOE for the Project on November 24, 

2021, finding the Project exempt from CEQA.  (AR 790–791.)  

CalGEM determined that the Class 1 exemption applied “because 

the project proposes minor alteration of an existing previously 

permitted well involving a negligible expansion of former use.”  

(AR 791.)   

In doing so, CalGEM concluded that the Project would 

“eliminat[e] the need for routine trucking of water” from the 

Property, “restor[e] reservoir pressure that resulted from historic 

production[,]” and return produced water “to the geologic zone 

from which it originated, cleaner than when it was removed[.]”  

(AR 790–791.) 

CalGEM also determined that no exceptions to the Class 1 

exemption applied.  (AR 791.) 

B.  Procedural Background 

Sunflower filed a Verified Petition for Writ of Mandate in 

the Superior Court for the County of Alameda, challenging 

CalGEM’s approval of the Project and NOE.  The action was 

transferred to the Contra Costa County Superior Court on March 

22, 2022.  Judgment was entered in favor of Sunflower and a 
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Peremptory Writ of Mandate issued, directing CalGEM to set 

aside its approvals for the Project, including the NOE.   

Reabold appealed, and the First District Court of Appeal 

reversed.  (Sunflower All. v. Dept. of Conservation (2024) 105 

Cal.App.5th 771, as mod. on denial of rehg. (Oct. 7, 2024) 

(Sunflower).)   

Sunflower petitioned for review on October 16, 2024.  The 

Court granted review on December 18, 2024. 

LEGAL STANDARD 

A. CEQA’s Categorical Exemptions 

CEQA “prescribes review procedures a public agency must 

follow before approving or carrying out certain projects.”  

(Berkeley Hillside Preservation v. City of Berkeley (2015) 60 

Cal.4th 1086, 1092, as mod. (May 27, 2015) (Berkeley Hillside); 

Pub. Resources Code § 21000 et seq.)  However, “[b]y statute, the 

Legislature has also directed the Secretary of the Natural 

Resources Agency [ ] to establish ‘a list of classes of projects that 

have been determined not to have a significant effect on the 

environment and that shall be exempt from’ CEQA.”  (Berkeley 

Hillside, supra, 60 Cal.4th at p. 1092 [citing Pub. Resources Code 

§ 21084, subd. (a)].)   
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Following this directive, the Secretary found that various 

“classes of the projects” do not have “a significant effect on the 

environment” and declared them “to be categorically exempt from 

the requirement for the preparation of environmental 

documents[,]” publishing them as part of the CEQA Guidelines.  

(Cal. Code Regs., tit. 14, § 15300; see also id. § 15300 et seq. 

[categorical exemptions].)   

However, an agency must consider whether a project falls 

within a number of enumerated exceptions to the categorical 

exemptions.  (See Cal. Code Regs., tit. 14, § 15300.2.)  One such 

exception provides that a categorical exemption “shall not be used 

for an activity where there is a reasonable possibility that the 

activity will have a significant effect on the environment due to 

unusual circumstances.”  (See id. § 15300.2, subd. (c).)  This is 

the “unusual circumstances” exception. 

As this Court has recently explained, an agency “invoking a 

categorical exemption” must “consider the issue of significant 

effects . . . in determining whether the project is exempt from 

CEQA where there is some information or evidence in the record 

that the project might have a significant environmental effect.”  

(Berkeley Hillside, supra, 60 Cal.4th at p. 1103, citation omitted.)  
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“Thus, an agency may not apply a categorical exemption without 

considering evidence in its files of potentially significant effects, 

regardless of whether that evidence comes from its own 

investigation, the proponent’s submissions, a project opponent, or 

some other source.”  (Ibid.)  

If an agency ultimately determines that a project falls 

within a categorical exemption, it issues a Notice of Exemption 

[NOE] for the project (Cal. Code Regs., tit. 14, §§ 15061–62.) 

B.  The Class 1 Categorical Exemption 

The “Class 1” Categorical Exemption consists of the 

following:  

the operation, repair, maintenance, permitting, leasing, 
licensing, or minor alteration of existing public or private 
structures, facilities, mechanical equipment, or 
topographical features, involving negligible or no expansion 
of existing or former use.   

(Cal. Code Regs., tit. 14, § 15301.)   

“The key consideration is whether the project involves 

negligible or no expansion of use.”  (Id.)  The regulation provides 

a non-exclusive list of examples of qualifying projects, including 

(but not limited to): 

 “Existing highways and streets, sidewalks, gutters, 
bicycle and pedestrian trails, and similar facilities (this 
includes road grading for the purpose of public safety, 
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and other alterations such as the addition of bicycle 
facilities, including but not limited to bicycle parking, 
bicycle-share facilities and bicycle lanes, transit 
improvements such as bus lanes, pedestrian crossings, 
street trees, and other similar alterations that do not 
create additional automobile lanes).”   

(Id. § 15301, subd. (c).) 

 “Addition of safety or health protection devices for use 
during construction of or in conjunction with existing 
structures, facilities, or mechanical equipment[.]”   

(Id. § 15301, subd. (f).) 

 “Conversion of a single family residence to office use.” 

(Id. § 15301, subd. (n).) 

 “Installation, in an existing facility occupied by a 
medical waste generator, of a steam sterilization unit for 
the treatment of medical waste generated by that 
facility[.]”   

(Id. § 15301, subd. (o).) 

 “Use of a single-family residence as a small 
family day care home[.]”   

(Id. § 15301, subd. (p).) 

Under the CEQA Guidelines, each public agency is directed 

to “list those specific activities which fall within each of the 

exempt classes, subject to the qualification that these lists must 

be consistent with both the letter and the intent expressed in the 

classes.”  (See Cal. Code Regs., tit. 14, § 15300.4.)  The 

Department of Conservation thus promulgated its own regulation 

regarding the Class 1 categorical exemption.   
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The Department determined that “Class 1 consists of the 

operation, repair, maintenance, or minor alteration of existing 

public or private structures, facilities, [or] mechanical 

equipment . . . involving negligible or no expansion of use beyond 

that existing previously.”  (Cal. Code Regs., tit. 14, § 1684.1.)   

In particular, the Department of Conservation’s class 1 

exemption “includes . . . conversion . . . work on oil, gas, injection, 

and geothermal wells involving the alteration of well casing, such 

as perforating and casing repair, removal, or replacement; 

installation or removal of downhole production or injection 

equipment, cement plugs, bridge plugs, and packers set to isolate 

production or injection intervals.”  (§ 1684.1, emphasis added.) 

C. Judicial Review of Categorical Exemption Decisions 

“An appellate court’s review of the administrative record 

for legal error and substantial evidence in a CEQA case, as in 

other mandamus cases, is the same as the trial court’s: the 

appellate court reviews the agency’s action, not the trial court’s 

decision; in that sense appellate judicial review under CEQA is 

de novo.”  (Vineyard Area Citizens for Responsible Growth, Inc. v. 

City of Rancho Cordova (2007) 40 Cal.4th 412, 427, as mod. (Apr. 

18, 2007).)  The Court’s inquiry extends “only to whether there 
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was a prejudicial abuse of discretion.”  (Id. at p. 426 [citing Pub. 

Resources Code § 21168.5].)  Abuse of discretion is established “if 

the agency has not proceeded in a manner required by law or if 

the determination or decision is not supported by substantial 

evidence.”  (Id. at p. 426.)   

“Where the issue turns only on an interpretation of the 

language of the Guidelines or the scope of a particular CEQA 

exemption,” this presents “a question of law, subject to de novo 

review by this court.”  (Save Our Carmel River v. Monterey 

Peninsula Water Mgmt. Dist. (2006) 141 Cal.App.4th 677, 693, as 

mod. (July 21, 2006), citations omitted.) 

However, an agency’s determination of whether a 

particular project fits within an exemption is reviewed for 

substantial evidence.  “[R]eviewing courts, after resolving all 

evidentiary conflicts in the agency’s favor and indulging in all 

legitimate and reasonable inferences to uphold the agency’s 

finding, must affirm that finding if there is any substantial 

evidence, contradicted or uncontradicted, to support it.”  (Berkeley 

Hillside, supra, 60 Cal.4th at p. 1114.) 
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ARGUMENT 

CalGEM’s NOE reflects a lawful construction of the Class 1 

exemption.  The Class 1 exemption covers “minor alteration[s]” 

involving “negligible or no expansion of use beyond that existing 

previously.”  (See Cal. Code Regs., tit. 14, § 1684.1.)  The Project 

would unplug an existing well boring and allow the injection of 

produced water from the same oil field.  (AR 790.)  The Project 

involves no construction of new wells, no new surface equipment, 

and no increase in oil or gas production.  (AR 788, 791.)   

CalGEM’s decision also considered the Project’s lack of 

environmental impact.  The agency found the Project would 

“eliminat[e] the need for routine trucking of water[,]” “restor[e] 

reservoir pressure that resulted from historic production[,]” and 

return produced water “to the geologic zone from which it 

originated, cleaner than when it was removed[.]”  (AR 790–791.)  

There would be no adverse environmental impacts—only 

benefits. 5   

 
5  Throughout its Opening Brief, Sunflower raises the specter of 
adverse environmental impacts (see, e.g., Pet’r Br. at p. 11.)  It 
bears repeating that the relevant agencies found the Project 
would be environmentally beneficial, not harmful.  (AR 790–791 
[CalGEM], 778, 783 [Water Board].)  The record “does not 
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The agency also properly considered the environmental 

impacts of the Project.  Sunflower’s narrow reading of the 

regulations to exclude CalGEM’s consideration of environmental 

risk misconstrues CEQA and its exemptions.  Legislative and 

regulatory history, judicial precedents, and common sense all 

support a reading that upholds CEQA’s keystone purpose—to 

protect the environment.   

Moreover, CalGEM properly included standard conditions 

of approval in permitting the Project—reflecting its routine 

practice and pursuant to its own regulations—to ensure that 

underground injection projects do not result in fluid migration.  

(See Cal. Code Regs., tit. 14, § 1724.7, subds. (a), (a)(2)(A), 

(a)(2)(C).)  To the extent that CalGEM included additional 

conditions of approval reflective of its correspondence with the 

Water Boards, that, too, was pursuant to a generally applicable 

regulation.  (See Cal. Code Regs., tit. 14, § 1724.6, subd. (a) 

[CalGEM must “consult with the State Water Resources Control 

Board or the Regional Water Quality Control Board” when 

“reviewing a proposal for a new underground injection project”].) 

 
support Sunflower’s speculation about harm to the aquifer.”  
(Sunflower All., supra, 105 Cal.App.5th 771 at p. 788.)   
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CalGEM’s NOE was reasonable and lawful.  

A. The Court of Appeal properly construed the Class 1 
categorical exemption. 

The Project is a “minor alteration” involving “negligible or 

no expansion of use beyond that existing previously[.]”  (See Cal. 

Code Regs., tit. 14, § 1684.1.)  As the Department of 

Conservation’s regulation provides, “Class 1 consists of the . . . 

minor alteration of existing public or private structures, facilities, 

[or] mechanical equipment . . . involving negligible or no 

expansion of use beyond that existing previously.”  (Id.)  It 

“includes . . . conversion . . . work on oil [and] gas” wells involving 

“installation [of] injection equipment[.]”  (Ibid.) 

The Project, a well conversion project, allows produced 

water to be injected via the Ginochio Well’s existing well boring.  

(AR 788.)  It “does not involve new wells or surface equipment.”  

(Ibid.)  There would be no increase at all in oil and gas 

production.  (AR 791.)  This is precisely the sort of project for 

which the Class 1 exemption was intended.   
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1. The Class 1 exemption must be read in CEQA’s 
full statutory context, which establishes that 
the purpose of CEQA is to address 
environmental risks. 

Sunflower tries, but ultimately fails, to separate the 

function of the categorical exemption from the question of 

whether the Project may significantly impact the environment.  

“CEQA’s objective, of course, is protecting the environment.”  

(Sunflower, supra, 105 Cal.App.5th at p. 784.)  The Court of 

Appeal properly evaluated the narrow legal question in this case 

against that framework, holding that whether the Class 1 

exemption applies should be determined by focusing “on the 

consequences of a change in use[.]”  (Id.) 

As this Court has admonished, the various provisions of 

CEQA must be read “‘in the context of the statutory framework 

as a whole’ in order to harmonize CEQA’s ‘various parts.’”  

(Berkeley Hillside, supra, 60 Cal.4th at p. 1100, citations 

omitted.)  Likewise, CEQA’s implementing regulations, including 

the CEQA Guidelines and CalGEM’s separate regulations, must 

be read in their proper context.  “We also interpret the words of a 

regulation in context, harmonizing to the extent possible all 

provisions relating to the same subject matter.”  (Env’t Charter 
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High Sch. v. Centinela Valley Union High Sch. Dist. (2004) 122 

Cal.App.4th 139, 149, as mod. on denial of rehg. (Sept. 10, 2004), 

citation omitted.)  To that end, the CEQA Guidelines are “central 

to the statutory scheme” and are “owed deference insofar as they 

reflect the agency’s specialized knowledge and expertise[.]”  

(Friends of Coll. of San Mateo Gardens v. San Mateo Cnty. Cmty. 

Coll. Dist. (2016) 1 Cal.5th 937, 954 (Friends of Coll. of San 

Mateo Gardens).)    

Because CEQA “specifically incorporates” the CEQA 

Guidelines “pertaining to categorical exemptions, the philosophy 

and policies underlying the categorical exemptions should be 

paramount.”  (E. Peninsula Ed. Council, Inc. v. Palos Verdes 

Peninsula Unified Sch. Dist. (1989) 210 Cal.App.3d 155, 171, opn. 

mod. (May 23, 1989) (E. Peninsula Ed. Council).)  “The most 

obvious source to be considered when interpreting language in a 

categorical exemption is the provision in CEQA that authorized 

the creation of categorical exemptions.”  (L.A. Dept. of Water & 

Power v. Cnty. of Inyo (2021) 67 Cal.App.5th 1018, 1039–1040; 

see also Pub. Resources Code § 21084, subd. (a).) 

A categorical exemption “represents a determination by the 

Secretary that a particular project does not have a significant 
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effect on the environment.”  (Mountain Lion Found. v. Fish & 

Game Com. (1997) 16 Cal.4th 105, 124 (Mountain Lion).)   

Therefore, the Class 1 exemption, like any other categorical 

exemption, must be read with an eye to “the philosophy and 

policies underlying” the exemption.  (See E. Peninsula Ed. 

Council, supra, 210 Cal.App.3d at p. 171.)  As Reabold explains 

next, the “philosophy and policy” that animates the Class 1 

exemption is an assessment of whether a “minor alteration” to an 

existing structure would involve a “negligible or no expansion” of 

a certain use, i.e., whether it would negligibly or not increase 

environmental risks.   

Sunflower’s reading of the Class 1 exemption would 

unmoor the exemption from its purpose.  (See Pet’r Br. at pp. 31–

32.)  Sunflower claims that the Class 1 exemption must be read 

to apply only where there is a “negligible or no expansion” of a 

“proposed use,” not “to environmental risks posed by that use.”  

(See Pet’r Br. at p. 31.)  But the entire point of categorical 

exemptions is to carve out projects that do “not have a significant 

effect on the environment.”  (Mountain Lion, supra, 16 Cal.4th at 

p. 124.)  The “apparent rationale” of the Class 1 exemption “is 

that the environmental effects of the operation of such [existing] 
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facilities must already have been considered.”  (Azusa Land 

Reclamation Co. v. Main San Gabriel Basin Watermaster (1997) 

52 Cal.App.4th 1165, 1195 (Azusa).)  The Class 1 exemption 

cannot be divorced from that foundation.  (See Berkeley Hillside, 

supra, 60 Cal.4th at p. 1100 [CEQA’s provisions should not be 

read “in isolation”].)  

2. CalGEM’s Class 1 exemption regulation 
unambiguously embraces Reabold’s Project. 

In the CEQA Guidelines, the Secretary of Natural 

Resources directed each public agency, including CalGEM, to “list 

those specific activities which fall within each of the exempt 

classes, subject to the qualification that these lists must be 

consistent with both the letter and the intent expressed in the 

classes.”  (See Cal. Code Regs., tit. 14, 15300.4.)   

CalGEM’s application of the Class 1 categorical exemption 

expressly includes well injection projects, precisely like Reabold’s 

Project.  In full, it reads:  

The Class [1 categorical exemption] includes, but is not 
limited to: remedial, maintenance, conversion, and 
abandonment of work on oil, gas, injection, and geothermal 
wells involving the alteration of well casing, such as 
perforating and casing repair, removal, or replacement; 
installation or removal of downhole production or injection  
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equipment, cement plugs, bridge plugs, and packers set to 
isolate production or injection intervals.   

(Cal. Code Regs., tit. 14, § 1684.1.)   

“[T]he interpretation of an administrative regulation is 

subject to the same principles as the interpretation of a statute.”  

(Cnty. of Sacramento v. State Water Resources Control Bd. (2007) 

153 Cal.App.4th 1579, 1586.)  “And while interpretation of a 

statute or regulation is ultimately a question of law, [courts] 

must also defer to an administrative agency’s interpretation of a 

statute or regulation involving its area of expertise, unless the 

interpretation flies in the face of the clear language and purpose 

of the interpreted provision.”  (Communities for a Better Env’t v. 

State Water Resources Control Bd. (2003) 109 Cal.App.4th 1089, 

1103-1104; see also Yamaha Corp. of America v. State Bd. of 

Equalization (1998) 19 Cal.4th 1, 12 [“A court is more likely 

to defer to an agency’s interpretation of its own regulation than 

to its interpretation of a statute, since the agency is likely to be 

intimately familiar with regulations it authored and sensitive to 

the practical implications of one interpretation over another”].) 

Here, it is undisputed that CalGEM has expertise with the 

application of categorical exemptions, contemplated by CEQA’s 



 

 - 40 -  

statutory text, to the agency’s specialized field: oil and gas 

facilities.  And CalGEM has separate statutory authority to issue 

rules and regulations.  (Pub. Resources Code § 3013.)   CalGEM’s 

interpretation of its own regulation for Class 1 categorical 

exemptions is thus entitled to deference.  (See Yamaha, 19 

Cal.4th at p. 12.) 

Notably, Sunflower does not attack CalGEM’s Class 1 

exemption regulation head-on.  Sunflower does not explicitly 

argue that CalGEM’s regulation is inconsistent with the “letter 

and intent” of the Class 1 exemption as described in the CEQA 

Guidelines.  (See Cal. Code Regs., tit. 14, § 15300.4.)  But that is 

essentially what Sunflower is trying to do here.   

Sunflower only attempts to distinguish CalGEM’s 

regulation on the grounds that it is limited to “negligible or no 

expansion of use beyond that existing previously.”  (See Pet’r Br. 

at p. 39 [citing Cal. Code Regs., tit. 14, § 1684.1].)  But, as 

Sunflower acknowledges, Section 1684.1 applies to “conversions” 

involving “injection equipment.”  (Cal. Code Regs., tit. 14, § 

1684.1.)   

Absent a specific statutory or regulatory definition of 

“conversion,” this Court may look to its “plain meaning” as 
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“understood by the ordinary person, which would typically be a 

dictionary definition.”  (People v. Walker (2024) 16 Cal.5th 1024, 

1035, rehg. denied (Sept. 25, 2024), citation omitted.)  A 

“conversion” necessarily requires a change of use.  (See 

Conversion, Oxford-English Dict., https://www.oed.com/dictionary/ 

conversion_n?tab=meaning_and_use#8280748 [defining 

conversion as “Change of condition or function”]; Conversion, 

Merriam-Webster Dict., https://www.merriam-

webster.com/dictionary/conversion [conversion is “something 

converted from one use to another”].)  In effect, Sunflower asserts 

that a change of use (a “conversion”) can occur without a change of 

use.  (See Pet’r Br. at p. 39.)  This does not make sense.   

Moreover, Sunflower’s reference to CalGEM’s guidance 

document does not save its position.  (See Pet’r Br. at p. 39 [citing 

Pet’r RJN Ex. H at p. H-6].)  The very next page of that guidance 

document explains that “[s]cenarios described in this document 

are for illustrative purposes only, and are not determinative of 

any expected outcome, and should not be relied on by rework 

permit applicants as a guarantee of the sufficiency of an 

application prior to the issuance of a permit.”  (Pet’r RN Ex. H at 

p. H-7.)  It adds:  “CalGEM disclaims any responsibility for any 
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such reliance.  The guidance herein is not exhaustive and subject 

to revision and modification.  Review of projects will proceed on a 

project-by-project basis.”  (Ibid.)  Stated simply, the referenced 

language is not binding, and to the extent it conflicts with the 

plain text of Cal. Code Regs., tit. 14, § 1684.1, which has the force 

of law, the guidance document must give way.   

Also notable is that the cited guidance document was 

issued in December 2023.  (Pet’r RJN Ex. H at p. H-1.)  CalGEM 

issued the NOE for Reabold’s Project in November 2021—more 

than two years prior.  (AR 791.)  But new law—assuming the 

CalGEM guidance document were to count as “law”—is generally 

presumed to “operate prospectively absent an express declaration 

of retrospectivity” or a clear indication of contrary intent.  (See 

People v. Lynch (2024) 16 Cal.5th 730, 748.) 

Even assuming that CalGEM’s nonbinding 2023 guidance 

document bears on this Court’s analysis of CalGEM’s 2021 NOE, 

which it does not, all that document says is that the “Conversion 

of a producing well to an injecting well” is an example of a 

categorical exemption “requir[ing] special consideration[.]”  (See 

Pet’r RJN Ex. H at p. H-6.)  But the Ginochio Well is not a 

“producing well”; it has been sealed and abandoned for years.  
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(AR 790.)  And even then, the record shows CalGEM properly 

undertook an individualized “project-by-project” review of 

Reabold’s Project, see Pet’r RJN Ex. H at p. H-7, concluded that 

the Project would only benefit the environment, and issued an 

NOE.  (AR 790–91.)  Thus, it was entirely appropriate for 

CalGEM to rely on the Class 1 categorical exemption in 

approving the Project. 

3. Sunflower’s “plain meaning” reading of the 
Class 1 exemption as excluding Reabold’s 
Project is misguided. 

It is a bedrock canon of interpretation that each provision 

of a statute or regulation ought to be read in harmony with its 

fellows.  (See Berkeley Hillside, supra, 60 Cal.4th at pp. 1099–

1100.)   

Sunflower concedes that the Class 1 exemption explicitly 

contemplates changes of use.  (See Pet’r Br. at p. 38.)  These 

include the “[c]onversion of a single-family residence to office use” 

(Cal. Code Regs., tit. 14, § 15301, subd. (n)) and the “[u]se of a 

single-family residence as a small family day care home[.]”  (Id. § 

15301, subd. (p).)  CalGEM’s regulation adds the “conversion” of 

oil and gas wells involving the installation of “injection” 

equipment.  (Cal. Code Regs., tit. 14, § 1684.1.)  The regulations 
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are crystal-clear: “conversions” are included.  And, as above, a 

“conversion,” whether of a residence or of an oil well, requires a 

“new” use.   

  If that plain language were not enough, the CEQA 

Guidelines also list examples of projects that constitute a 

“negligible or no expansion of use” yet undeniably involve a 

change in use, further demonstrating that the Class 1 exemption 

contemplates changes of use.  The regulation states that certain 

alterations, such as the addition of bicycle lanes and bus lanes, 

involve negligible or no expansion of use.  (Cal. Code Regs., tit. 

14, § 15301, subd. (c).)  However, changing a car lane (automobile 

travel) to a bicycle lane (bicycle travel) clearly involves a change 

in use.  So, under Sunflower’s rigid interpretation, this type of 

conversion would be prohibited, which is obviously incorrect.   

Sunflower may resist this comparison by arguing that the 

level of generality is determinative, i.e., there is no change in use 

because both bike lanes and car lanes contemplate the same 

overarching use (travel). 6   This indeterminacy only highlights the 

 
6  Of course, the same could be said here given an extraction well 
and injection well serve the same overarching use:  oil and gas 
production. 
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unworkability of Sunflower’s position.  This Court rejected a 

similarly unworkable test, in the context of supplemental and 

subsequent environmental impact reports, in Friends of College 

of San Mateo Gardens v. San Mateo County Community College 

Dist. (2016) 1 Cal.5th 937.  There, the Court explained that 

“CEQA does not authorize courts to invalidate the agency’s action 

based solely on their own abstract evaluation of whether the 

agency’s proposal is a new project, rather than a modified version 

of an old one.” (Id. at p. 944.)  Similarly, here Sunflower invites 

this Court to engage in an “abstract evaluation” of whether a use 

is “new” or not.  (See ibid.) 

Focusing the inquiry on the subjective question of whether 

certain uses are the “same” is not just unworkable, it ignores the 

overarching purposes of CEQA.  As the Court of Appeal 

explained, the main inquiry—grounded in CEQA’s core purpose—

must be whether the environmental impact of the conversion or 

expansion is negligible or none. 

Sunflower handwaves away the Class 1 regulation’s single-

family residence to office conversion example by explaining that 

“[w]hile the purpose of the use may change . . . the fundamental 

underlying activities would not[.]”  (See Pet’r Br. at p. 38.)  But a 
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residential use is not the same as a commercial use.  This cannot 

reasonably be in dispute.  The regulation reads: “Use of a single-

family residence as a small family day care home[.]”  (Cal. Code 

Regs., tit. 14, § 15301, subd. (p), emphasis added.)  That is, the 

Class 1 regulation explicitly contemplates a change of use.  And 

as above, the CEQA Guidelines and CalGEM’s own regulation 

not only list multiple changes of use as qualifying examples—

they also explicitly contemplate “conversions.”    

 Moreover, in proposing its “fundamental underlying 

activities” test, Sunflower makes a telling concession.  (See id.)  A 

“fundamental underlying activities” analysis would look to the 

“underlying activities,” and ultimately to their potential to 

significantly impact the environment.  (See Pet’r Br. at p. 38 

[positing no change in the “fundamental underlying activities” 

where both a residential and commercial use would be “a building 

where a small number of people come and go and connect to 

municipal and telecommunication utilities”].)  Reabold agrees: 

the raison d’être of the Class 1 exemption is to exempt activities 

which would not measurably increase the risk of environmental 

impacts above baseline because they involve negligible or no 

expansion of use.  (See Cal. Code Regs., tit. 14, § 15301.)    
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To use Sunflower’s example, an increase from a “small 

number of people” to a larger number of people could certainly 

entail an increase in environmental impacts, including noise, 

traffic, and electricity usage.  (See Pet’r Br. at p. 38.)  Moreover, 

contrary to Sunflower’s representation, the “fundamental 

underlying activities” associated with a residential use versus a 

commercial use could certainly differ.  As obvious examples, a 

single-family home is used for sleeping; an office is usually not.  

(See Cal. Code Regs., tit. 14, § 15301, subd. (n).)  What matters 

for CEQA is that the underlying activity would negligibly or not 

increase the extent of the use, and therefore the extent of 

environmental impacts.  

Further, even if the Court were to accept Sunflower’s 

flawed “fundamental underlying activities” approach, the Project 

still fits neatly within the Class 1 exemption.  The “fundamental 

underlying activities” of the Brentwood Oil Field Property are oil 

and gas extraction.  And the “fundamental underlying activities” 

of the Project are still oil and gas extraction.  There is, in other 

words, no change in the “fundamental underlying activities.”   

And Reabold’s Project would only benefit the environment.  

(AR 790–791.)  There is no risk of significant environmental 
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impacts.  The Court of Appeal was correct that myopically 

reading the meaning of “negligible or no expansion of existing or 

former use” to preclude conversions is misguided. 

A simpler, and better, way to frame the analysis is to 

return to the text of the Class 1 exemption.  The question is not 

whether there is a new use—indeed, the word “new” does not 

appear once in either Cal. Code Regs., tit. 14, § 15301 or Cal. 

Code Regs., tit. 14, § 1684.1.  “In the absence of any benchmark 

for measuring the newness of a given [use], the new [use] test 

[Sunflower] urges would inevitably invite arbitrary results.”  (See 

Friends of Coll. of San Mateo Gardens, supra, 1 Cal.5th at p. 951; 

see also Mani Brothers Real Est. Grp. v. Los Angeles (2007) 153 

Cal.App.4th 1385, 1400 [“Drastic changes to a project might be 

viewed by some as transforming the project to a new project, 

while others may characterize the same drastic changes in a 

project as resulting in a dramatically modified project. Such 

labeling entails no specific guidelines and simply is not helpful to 

our analysis”].)   

The proper question is whether there is negligible or no 

expansion of the existing or former use.  (See Cal. Code Regs., tit. 

14, § 15301.)  Here, the answer is yes. 
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4. CalGEM’s categorical exemption determination 
properly considered whether the Project would 
present any environmental risks. 

As this Court made clear in Berkeley Hillside, an agency 

“invoking a categorical exemption” must, in evaluating whether 

an exception to the exemption applies, “consider the issue of 

significant effects ... in determining whether the project is exempt 

from CEQA where there is some information or evidence in the 

record that the project might have a significant environmental 

effect.”  (Berkeley Hillside, supra, 60 Cal.4th at p. 1103.)  “Thus, 

an agency may not apply a categorical exemption without 

considering evidence in its files of potentially significant 

effects[.]”  (Ibid.) 

Moreover, the Class 1 exemption only applies to “minor” 

alterations, and a “minor” alteration “cannot be an activity that 

creates a reasonable possibility of a significant environmental 

effect.”  (Azusa Land Reclamation Co. v. Main San Gabriel Basin 

Watermaster (1997) 52 Cal.App.4th 1165, 1194.)  In other words, 

an assessment of potential environmental impacts is a necessary 

part of the categorical exemption analysis.   

Sunflower suggests that it would “short-circuit” CEQA’s 

process to allow an agency to consider the potential for 
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environmental impacts at the categorical exemption stage.  (See 

Pet’r Br. at pp. 13, 46.)  Not so.  As this Court has explained, 

CEQA requires such an analysis, because evidence of significant 

environmental impacts related to unusual circumstances may 

trigger the unusual circumstances exception to a categorical 

exemption.  (See Berkeley Hillside, supra, 60 Cal.4th at p. 1103.)  

Sunflower complains that CalGEM’s lawful process defeated 

CEQA’s public information purpose, since the agencies assessed 

environmental risks “in the background, out of public view[.]”  

(See Pet’r Br. at p. 46.)  But, in particular, CEQA aims to 

“[d]isclose to the public the reasons why a governmental agency 

approved [a] project in the manner the agency chose if significant 

environmental effects are involved.”  (Cal. Code Regs., tit. 14, § 

15002, subd. (a)(4), emphasis added.)  Consistent with the lessons 

of Berkeley Hillside, CalGEM, the Regional Water Board, and the 

State Water Board conducted a thorough, interagency evaluation 

of Reabold’s permit application and concluded that there would 

be no risk of significant environmental impacts due to unusual 

circumstances or otherwise.  CEQA does not exist to “generate 

paper[.]” (Bozung v. Local Agency Formation Com. (1975) 13 

Cal.3d 263, 283.)   
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The Sunflower Court’s decision referred to the “risk of 

environmental harm” (Sunflower, supra, 105 Cal.App.5th at p. 

784), whereas Berkeley Hillside discussed “evidence regarding 

significant environmental effects[.]”  (Berkeley Hillside, supra, 60 

Cal.4th at p. 1105.)  The bottom line is the same.  As this Court 

confirmed in Berkeley Hillside, and as the Court of Appeal 

recognized in this action, an agency considers whether a project 

would significantly impact the environment when considering 

CEQA’s unusual circumstances exception.  CalGEM properly did 

so here. 

5. Sunflower’s regulatory history argument does 
not alter the analysis. 

Sunflower puts the proverbial cart before the horse by 

pivoting to regulatory history before properly interpreting the 

text as it currently exists.  Only “when an examination of 

regulatory language in its proper context fails to resolve an 

ambiguity” should courts turn to the regulatory “history of an 

enactment as an aid to its interpretation.”  (See Dept. of Indus. 

Relations v. Occupational Safety & Health Appeals Bd. (2018) 26 

Cal.App.5th 93, 101, citation omitted.)  The Court’s task is to 

“consider all of [a rule’s] language ‘in context’ and with reference 
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to ‘provisions relating to the same subject’ and ‘the whole system 

of law of which [the statute] is a part.’”  (Skidgel v. Cal. 

Unemployment Ins. Appeals Bd. (2021) 12 Cal.5th 1, 20, citation 

omitted.)  

Here, Cal. Code Regs., tit. 14, § 15301 and Cal. Code Regs., 

tit. 14, § 1684.1 unambiguously apply to the Project when those 

provisions are read in their proper contexts.  As detailed above, 

CalGEM has promulgated a binding regulation that extends the 

Class 1 exemption to well conversion projects precisely like 

Reabold’s Project.  And at a greater level of generality, many of 

CEQA’s enumerated Class 1 examples represent “conversions” 

and other changes in use.   

CEQA’s enumerated examples, promulgated by the 

Secretary, include converting a single-family residence to office 

use, use of a single-family residence as a small family day care 

home, or adding bicycle or pedestrian trails. (Cal. Code Regs., tit. 

14, § 15301, subds. (a), (n), (p).)  The Class 1 examples also 

explicitly clarify that certain projects are only exempt when they 

do not exceed a certain level of environmental harm.  For 

example, maintenance of existing landscaping, native growth, 

and water supply reservoirs are exempt from CEQA review, 
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provided that they do not use pesticides.  (Id. at subd. (h).)  

Reading the Class 1 exemption in its proper context confirms that 

it contemplates changes of use, such as “conversions,” with 

negligible to no environmental impacts.  

Even assuming arguendo that the Court looks past the fact 

the CEQA Guidelines explicitly contemplate changes of use (Cal. 

Code Regs., tit. 14, § 15301, subds. (c), (n), (p)), that CalGEM’s 

regulation likewise explicitly refers to “conversions” like the 

Project (Cal. Code Regs., tit. 14, § 1684.1), and that categorical 

exemptions are properly interpreted as identifying classes of 

projects that do not significantly impact the environment, 

Sunflower’s regulatory history charge still fails to carry the day.  

(See Pet’r Br. at pp. 32–35.)   

As Sunflower contends, at creation in 1978, the CEQA 

Guidelines applied the Class 1 exemption to minor alterations of 

existing facilities “involving negligible or no expansion of use 

beyond that previously existing.”  This was later changed to 

“involving negligible or no expansion of existing or former use.”  

Sunflower says this history demonstrates the Secretary’s intent 

to limit the scope of the Class 1 exemption.  Sunflower reads too 

much into this change, since it makes no difference in practice.  
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By the same token, the Secretary’s subsequent elimination of the 

language “beyond that previously existing” plausibly 

demonstrates the Secretary’s willingness to apply exemptions to 

minor alterations that involve a change in use.     

6. The Project fits within Class 1 categorical 
exemption case law. 

The Courts of Appeal have consistently upheld applications 

of the Class 1 exemption in similar circumstances, where at most 

minor alterations to physical structures were contemplated and 

where the increase in use (and thus the potential for 

environmental impacts) was minimal or nonexistent.  (See, e.g., 

Santa Monica Chamber of Com. v. City of Santa Monica (2002) 

101 Cal.App.4th 786, 794.)   

 The fact that Reabold’s Project would only benefit the 

environment, see AR 790–791, supports the conclusion that the 

Project represents negligible or no expansion of an existing or 

former use.  Albeit in dicta, the Fourth District Court of Appeal 

considered the applicability of the Class 1 exemption to a 

revegetation project in CREED-21 v. City of San Diego (2015) 234 

Cal.App.4th 488, 513 (CREED-21).  An enumerated example at 

Cal. Code Regs., tit. 14, § 15301, subd. (h) applies the Class 1 
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exemption to the “[m]aintenance of existing landscaping” and 

“native growth.” (CREED-21, supra, 234 Cal.App.4th at p. 513.)  

The CREED-21 court found it “logical that the improvement, and 

not mere maintenance, of the existing landscape with native 

plants” would “be exempt” under that section.  (Ibid.)      

While ultimately applying the separate “common sense” 

categorical exemption to the revegetation plan, the CREED-21 

court reasoned that “[b]ecause the revegetation plan indisputably 

would improve the site’s physical conditions compared to its 2011 

physical conditions, that plan would not result in any adverse 

change in its physical conditions.”  (Id. at p. 512.)  “Therefore, the 

revegetation plan could have no significant effect on the 

environment within the meaning of CEQA.”  (Ibid.) 

 Here, as in CREED-21, there is no dispute in the record 

that the Project “would improve the site’s physical conditions” by 

improving air quality, water quality, and aquifer pressure, and 

therefore “not result in any adverse change in its physical 

conditions.”  (See ibid.)  There is therefore no possible “significant 

effect on the environment within the meaning of CEQA.”  (See 

ibid.; see also Pub. Resources Code § 21084, subd. (a) [defining 

the categorical exemptions as “a list of classes of projects that 
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have been determined not to have a significant effect on the 

environment”].)  And, as in CREED-21, there is a specific 

regulatory provision applying the Class 1 exemption to this 

precise type of project—an oil and gas injection conversion.  (See 

Cal. Code Regs., tit. 14, § 1684.1.)  It is “logical” that the Class 1 

exemption applies to Reabold’s Project.  (See CREED-21, supra, 

234 Cal.App.4th at p. 513.) 

Sunflower points the Court to other cases that purportedly 

support its narrow reading of the Class 1 exemption. (See Pet’r 

Br. at pp. 43–45.)  Those precedents are unavailing.   

Erven v. Board of Supervisors distinguished between the 

“repair and maintenance of public roads[,]” covered by the Class 1 

exemption, and a hypothetical future decision to “widen existing 

public roads or to acquire private road easements,” which would 

not be.  (Erven v. Bd. of Supervisors (1975) 53 Cal.App.3d 1004, 

1014.)  But the actual project that qualified for an exemption in 

Erven was more analogous to the facts of the Project than the 

hypothetical future decision that the court imagined in that case.  

The Erven project consisted of repairing and maintaining public 

roads.  (Id. at p. 1014.)  
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 Reabold’s Project consists of repairing a historically 

productive well to accommodate new waste-water injection.  (AR 

69.)  The Erven court’s non-exempt hypothetical is far more 

invasive than Reabold’s Project, which requires no physical 

expansion of the well, whereas widening an existing road or 

acquiring private road easements expands a road.  Reabold 

repeats: there would be no increase in oil and gas production.  

(AR 791.)   

In County of Amador v. El Dorado Cnty. Water Agency 

(1999) 76 Cal.App.4th 931, 967 (County of Amador), the Third 

District Court of Appeal declined to apply the Class 1 exemption 

to the modification of a hydroelectric project to provide municipal 

water supplies for consumptive use.  This plan involved taking an 

additional 17,000 acre-feet of water (5,539,474,285 gallons per 

year) from three lakes.  (Id. at p. 940.)   Critically, the Amador 

project shifted “from nonconsumptive to consumptive use[.]”  (Id. 

at p. 967.)  The Court found this to be a “major change in focus.”  

(Ibid.)   

In comparison, the Project here would not increase water 

use or demand.  And Reabold’s Project does not transition the 

Ginochio Well from a “nonconsumptive to consumptive use” 
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(County of Amador, supra, 76 Cal.App.4th at p. 967.)  No 

increased production of oil and gas is proposed.  (AR 791.)  The 

Project would more efficiently dispose of produced water 

generated as a waste product of oil and gas extraction.  (AR 790.) 

Sunflower also asserts that Committee for a Progressive 

Gilroy v. State Water Resources Control Board (1987) 192 

Cal.App.3d 847, 864–65 (Gilroy) exemplifies a restrictive 

application of the Class 1 categorical exemption without 

consideration of the “environmental effects” of the use.  (See Pet’r 

Br. at p. 44.)  But that case is simply not on point.  In Gilroy, the 

court found the Class 1 exemption properly applied because the 

“original EIR clearly considered even a larger flow” than the 

water flow contemplated by the project.  (Gilroy, supra, 192 

Cal.App.3d at p. 865.)  But there was no prior EIR for Reabold’s 

Project.  And the “original EIR” in Gilroy obviously considered 

the “environmental effects” of the use; the decisive fact in that 

case was that the expanded use remained within the bounds of 

the EIR.  (Ibid.) 

Or take Westside L.A. Neighbors Network v. City of Los 

Angeles (2024) 104 Cal.App.5th 223, review den. Nov. 26, 2024 

(Westside).  Sunflower says the court “reject[ed] appellant’s 
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argument based on significant environmental impacts.”  (Pet’r 

Br. at p. 45.)  Not quite.   

In that case, it was not that environmental impacts were 

not relevant to the court’s analysis; rather, the issue was that the 

underlying resolution contained “no findings relating to whether 

the Streetscape Plan will have any significant environmental 

effects.”  (Westside, supra, 104 Cal.App.5th at p. 243.)  Here, 

CalGEM made “no findings” that the Project would “have any 

significant environmental effects.”  (See ibid.)  Indeed, the expert 

agencies that cooperated in reviewing the Project confirmed both 

that there would be no detrimental environmental impacts and 

that there would be beneficial environmental impacts.  (AR 790–

791.)   

Sunflower has not previously argued, and has therefore 

waived, any argument that the Class 1 exemption is inapplicable 

due to unusual circumstances.  (See Cal. Code Regs., tit. 14, § 

15300.2; Am. Cont’l Ins. Co. v. C & Z Timber Co. (1987) 195 

Cal.App.3d 1271, 1281 (Am. Cont’l) [“An argument or theory will 

generally not be considered if it is raised for the first time on 

appeal”]; Ernst v. Searle (1933) 218 Cal. 233, 240–241 [“A party is 

not permitted to change his position and adopt a new and 
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different theory on appeal. To permit him to do so would not only 

be unfair to the trial court, but manifestly unjust to the opposing 

litigant”].)   

Thus, as the Court of Appeal confirmed, Sunflower “waived 

any challenge to CalGEM’s factual finding that there is nothing 

unusual about this particular Class II well, or the aquifer’s 

geology, that may cause significant environmental impacts.”  

(Sunflower, supra, 105 Cal.App.5th at p. 787.) 7   The Class 1 

categorical exemption properly applies.   

B. Even if the Court of Appeal misconstrued the 
purpose of the Class 1 exemption, the Project 
nonetheless represents a qualifying “negligible” or 
no expansion of an existing use. 

For the reasons provided above, the Court of Appeal 

properly interpreted the Class 1 categorical exemption.  But even 

if this Court concludes otherwise and adopts Sunflower’s 

preferred reading of the regulations—that both Cal. Code Regs., 

tit. 14, §§ 15301 and 1684.1 cannot apply to “new” uses—

 
7  Sunflower claims that its “unusual circumstances” claim is “a 
lesser included issue following” its “operative claim that CalGEM 
violated CEQA by including mitigation measures for an exempt 
project.”  (Pet’r Br. at p. 61, fn. 12.)  But Sunflower did not 
explicitly argue “unusual circumstances” in the trial court or 
Court of Appeal and cannot do so now.    
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Reabold’s Project still qualifies for the exemption because it does 

not constitute a change of use. 

Sunflower contends that the Court of Appeal was mistaken 

in applying a Class 1 Exemption to a “new” use.  (Pet’r Br. at p. 

36.)  Even if this Court agrees with Sunflower, the Court should 

find that Reabold’s Project fits squarely within Sunflower’s 

preferred reading of the Exemption because it is a negligible 

expansion of an existing or former use, not a new use.  The 

relevant use—oil and gas extraction—is unaltered. 

CalGEM’s regulation extends the Class 1 categorical 

exemption to the “minor alteration of existing public or private 

structures, facilities, mechanical equipment, or topographical 

features, involving negligible or no expansion of existing or 

former use” and “includes. . . conversion. . . work on oil [and] gas” 

wells involving “installation [of] injection equipment.” (Cal. Code 

Regs., tit. 14, § 1684.1.)  CalGEM was correct in finding that the 

Project fits within the regulation “because the project proposes a 

minor alteration of an existing previously permitted well 

involving a negligible expansion of a former use.” (AR 791.)  

This was a logical conclusion supported by substantial 

evidence.  The Project “does not involve new wells or surface 
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equipment.”  (AR 788.)  The Project involves the removal of plugs 

to facilitate a “conversion” of an existing “well boring.” (AR 790–

791; see also AR 406, 418, 788, 795.) No new well is being drilled 

(AR 788, 791); water injection equipment is merely being 

installed in the existing well boring. (AR 4–6, 418, 788, 790–791, 

795.)  

The Project does not result in a materially different use of 

the well.  The Project instead uses existing infrastructure to 

accommodate ongoing waste-water production.  In this way, the 

Project is analogous to the bicycle lane example provided in the 

CEQA Guidelines.  (See Cal. Code Regs., tit. 14, § 15301(c).)  

Changing a road lane’s purpose from car use to bike use is 

plausibly construed as a new use.  However, the CEQA 

Guidelines presumably treat this as a negligible change to an 

existing use because the general purpose—transportation—

remains unchanged.   

Similarly, the Ginochio Well’s purpose will continue to be to 

facilitate oil production on the Brentwood Oil Field.  And going 

one layer deeper, the well’s purpose will continue to be to 

transport fluid between the surface and subsurface to assist in oil 

production.  It is only when one parses the use one step further 
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that any change occurs, namely the change from production 

water extraction to production water injection.  But that change is 

a distinction without a difference. Altering the well to support 

water injection is simply modifying and adjusting the operation of 

an existing facility to meet fluctuating conditions of the oil and 

gas production operation. 

Additionally, the Project involves a far less dramatic 

change than many of the other examples in the CEQA 

Guidelines, which the Secretary specifically determined should 

receive the Class 1 categorical exemption.  For example, 

converting a single-family residence to an office or daycare 

completely changes the underlying use of the structure, 

accommodates activities that could have effects on the physical 

environment (e.g., customer parking and noise), and may even 

require different zoning.  Nonetheless, the CEQA Guidelines 

treat this change as negligible or no expansion of an existing use.  

(See Cal. Code Regs., tit. 14, § 15301, subds. (n), (p).)   

In short: if this Court adopts a “newness of use” test, as 

Sunflower urges, Reabold’s Project is still exempt under the Class 

1 categorical exemption because it would not implicate a “new” 

use.     
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C. CalGEM properly included permit conditions 
relating to the environment while finding the 
Project categorically exempt. 

Sunflower’s second theory to invalidate the NOE is that 

CalGEM improperly included mitigation measures as conditions 

of approval in the Project Approval Letter (i.e., the permit for the 

Project).  Because CalGEM acted pursuant to its statutory and 

regulatory mandates—which require it to address fluid migration 

risks and to consult with the Water Boards whenever it reviews 

an underground injection proposal like Reabold’s Project—

Sunflower’s argument fails. 

1. CalGEM complied with its statutory and 
regulatory mandates. 

As state and local agencies across California routinely do, 

CalGEM applied the law and regulations authorizing its issuance 

of a permit while also observing CEQA formalities.  CalGEM 

promulgated regulations to ensure that underground injection 

projects are carried out responsibly and with attention to the 

potential for underground fluid migration.  (See Cal. Code Regs., 

tit. 14, §§ 1724.7, subds. (a), (a)(2)(A), (a)(2)(C) [addressing fluid 

migration], 1724.6, subd. (a) [requiring consultation with the 

Water Boards when reviewing a proposed underground injection 
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project].)  CalGEM’s compliance with its own regulations 

governing its issuance of permits is separate from mitigation 

under CEQA, as ample Court of Appeal precedents recognize, and 

provides no basis to set aside its NOE. 

 CalGEM’s imposition of permit conditions relating to the 

environment is supported by decades of precedent establishing 

the difference between generally applicable standards and 

improper mitigation measures.  “An agency may rely on generally 

applicable regulations to conclude an environmental impact will 

not be significant and therefore does not require mitigation.”  

(San Francisco Beautiful, supra, 226 Cal.App.4th at p. 1033 

[Ukiah, supra, 2 Cal.App.4th at p. 734-736.].) 8   

Where “the record seems devoid of evidence of a significant 

environmental effect,” there is no basis to construe conditions as 

“disguised mitigation measures required by CEQA.”  (Telegraph 

Hill, supra, 16 Cal.App.5th at p. 268 [distinguishing between 

taking precautions against “ordinarily anticipated inconvenience 

 
8  This Court has approvingly cited Ukiah on three occasions, 
across three decades.  (See Berkeley Hillside, supra, 60 Cal.4th at 
p. 1103; Mountain Lion, supra, 16 Cal.4th at p. 124; Env’t Prot. 
Infor. Ctr. v. Cal. Dept. of Forestry & Fire Prot. (2008) 44 Cal.4th 
459, 521.) 
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and danger” of a construction activity and eliciting a CEQA 

exemption with mitigation].)  

In Ukiah, supra, the court held that an “unusual 

circumstance” exception to the categorical exemption did not 

apply to a residential construction project where there were 

drainage concerns, and a site development permit was required.  

(2 Cal.App.4th at p. 736.)  The drainage concerns were 

“adequately addressed by the standard [code] provisions” and the 

permit was required only because of a technical requirement for 

the width of the lot.  (Ibid.)  The court reasoned that such 

concerns and impacts are “normal and common considerations” 

for this type of project.  (Ibid.)  Thus, neither requiring “detailed 

reports and engineered plans” from the relevant engineers and 

professionals, nor requiring a site development permit, precluded 

a categorical exemption because of unusual circumstances.  

(Ibid.)  

San Francisco Beautiful considered similar facts.  (San 

Francisco Beautiful, supra, 226 Cal.App.4th 1012.)  The project in 

that case was subject to review by the San Francisco Department 

of Public Works for its potential “to impede travel on public 

streets, inconvenience property owners, or otherwise disturb the 
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use of the public right-of-way by the public.”  (Id. at p. 1032.)  But 

the San Francisco Beautiful court reasoned that the 

Department’s standard review was not “a mitigation measure.”  

(Ibid.)  “Rather, the review is required by the Public Works 

Order, which is generally applicable to excavation permits for 

surface-mounted facilities. An agency may rely on generally 

applicable regulations to conclude an environmental impact will 

not be significant and therefore does not require mitigation.”  (Id. 

at pp. 1032–1033.) 

Similarly, CalGEM’s permit requirements for the Ginochio 

Well include standard evaluations and reports for pressure 

testing to determine the permeability of the injection zone, 

cement evaluation within the well, and fluid sampling from the 

aquifer.  (AR 786–787.)  Before a Class II well permit can even be 

issued, CalGEM must be supplied data from an engineering 

study, a geologic study, and an injection plan “that demonstrates 

to the Division’s satisfaction that injected fluid will be confined to 

the approved injection zone and that the underground injection 

project will not cause damage to life, health, property, or natural 

resources.”  (Cal. Code Regs., tit. 14, § 1724.7, subd. (a).)   
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The engineering study “shall demonstrate to the Division’s 

satisfaction that injected fluid will not migrate out of the 

approved injection zone[.]”  (Cal. Code Regs., tit. 14, § 1724.7, 

subd. (a), emphasis added.)  The geologic study must consider 

“the areas where potential migration of fluid or entrapment of 

migrated fluid could occur.”  (Cal. Code Regs., tit. 14, § 1724.7, 

subd. (a)(2)(A), emphasis added.)  “If faults are identified, the 

operator must address . . . any geologic features that could result 

in the migration of fluid out of the approved injection zone.”  (Id. 

§ 1724.7, subd. (a)(2)(C), emphasis added.) 

As CalGEM’s regulations make clear, the possibility of fluid 

migration is a “common consideration” for underground injection 

projects, comparable to the “routine” drainage concerns 

addressed in Ukiah.  (See Ukiah, supra, 2 Cal.App.4th at p. 736 

[“[s]urface and groundwater runoff are common and typical 

concerns with sloping lots”].)  And, although Sunflower alleges 

that the Project Approval Letter’s conditions of approval were 

improperly imposed in response to the Water Boards’ project-

specific concerns (see Pet’r Br. at pp. 25–27), that argument is 

belied by the fact that it is CalGEM’s “common and typical” 

practice to consult with the Water Boards “[w]hen reviewing a 
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proposal for a new underground injection project[,]” because it is 

required to do so by its generally applicable regulation.  (See Cal. 

Code Regs., tit. 14, § 1724.6, subd. (a).)  The 2018 MOA between 

CalGEM and the State Water Board requires that they “consult 

with one another regarding” general “conditions to be considered 

for incorporation into any new or revised UIC project” when 

considering an aquifer exemption. 9   

When the Water Boards review an individual UIC project, 

they “shall consult” with CalGEM “regarding potential provisions 

to incorporate into project approvals to protect water quality.”  

(MOA at p. 5.)  “The Water Boards may submit comments that 

recommend that [CalGEM] add provisions to a UIC project under 

review to address the Water Boards’ concerns pertaining to the 

protection or monitoring of water quality.”  (Ibid.) 

 
9  See Revised Memorandum Between the State Water Resources 
Control Board and the Department of Conservation, Division of 
Oil, Gas and Geothermal Resources Regarding Underground 
Injection Control, Discharges to Land, and Other Program Issues 
(July 31, 2018) at p. 4, available at 
https://www.conservation.ca.gov/calgem/for_operators/Documents 
/MOU  -
MOA/2018.07.31_Revised_MOA_with_the_State_Water_Board.pd 
f.  
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The risk of fluid migration is not a consideration unique to 

Reabold’s Project, but something CalGEM considers—indeed, 

must consider—whenever it is presented with an underground 

injection project.  (See, e.g., MOA at p. 4 [conditions of approval 

“may include” groundwater monitoring to ensure injected fluids 

do not “migrate out of the approved injection zone”].) 

CalGEM was not only well within its authority to impose 

those permit requirements; it was required to do so by law.  (See 

Cal. Code Regs., tit. 14, § 1724.7, subd. (a) [“The engineering 

study, geologic study, and injection plan . . . shall demonstrate to 

[CalGEM’s] satisfaction that injected fluid will not migrate out of 

the approved injection zone”].)    

The conditions of approval CalGEM imposed on the Project 

are grounded in CalGEM’s independent authority.  (See Pub. 

Resources Code § 3106, subd. (a) [CalGEM shall “supervise the 

drilling, operation, [and] maintenance” of wells, to “prevent, as 

far as possible, damage to life, health, property, and natural 

resources”].)   

Indeed, conditions of approval 4, 6, and 8 explicitly cite 

CalGEM’s relevant regulatory authority.  (AR 786–87.)  A step-

rate test “must be conducted prior to any sustained injection” 
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consistent with Cal. Code Regs., tit. 14, § 1724.10.3, subds. (d)-(e).  

(AR 786.)  “Before injection commences, a liquid analysis of the 

injection zone water shall be performed in accordance with” Cal. 

Code Regs., tit. 14, § 1724.7.2.  (AR 787.)  And an “analysis of the 

results” of a “cement evaluation tool” must be submitted to 

CalGEM pursuant to Cal. Code Regs., tit. 14, § 1722.4.  (Ibid.)    

Although Sunflower suggests that CalGEM only adopted 

its conditions of approval at the Water Boards’ urging, see Pet’r 

Br. at pp. 26-27, the record does not bear that out.  The Regional 

Board’s “completeness check and initial review” did not actually 

recommend any additional conditions of approval.  (AR 765–67.)  

Regional Board staff did “not object to the Project provided that 

the final [Project Approval Letter] include[d] equivalent 

conditions” to the draft Project Approval Letter.  (AR 778.)   As 

one example, Sunflower says that the Water Board “prompt[ed] 

CalGEM to require a pressure fall-off test[.]”  (Pet’r Br. at p. 25.)  

Yet, as Sunflower concedes, in November 2019 CalGEM “itself 

had deemed” a pressure fall-off test to be “necessary” absent 

other data establishing aquifer pressure.  (Pet’r Br. at p. 26; AR 

505, 507.)  The Water Boards did not begin reviewing the Project 

until January 15, 2021.  (AR 768.)   
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Even if CalGEM did adopt additional conditions of approval 

at the Water Boards’ recommendation, that is of no consequence.  

CalGEM’s consultation with the Water Boards reflected its 

routine and mandatory practice, pursuant to Cal. Code Regs., tit. 

14, § 1724.6, subd. (a) and consistent with CalGEM’s overarching 

statutory mandate to “prevent, as far as possible, damage to life, 

health property, and natural resources[.]”  (See Pub. Resources 

Code § 3106, subd. (a).) 

It is certainly not the aim of CEQA to disempower the 

state’s expert agencies, such as CalGEM and the Water Boards, 

from adopting, and enforcing, generally applicable and 

environmentally protective regulations.  (See Pub. Resources 

Code § 21001, subd. (f) [It is the policy of the state to “[r]equire 

governmental agencies at all levels to develop standards and 

procedures necessary to protect environmental quality”].) 10   

Indeed, CEQA contains an express “savings clause” which 

provides that “[n]o provision of this division is a limitation or 

 
10  Under Sunflower’s approach, CalGEM could never avail itself 
of the Class 1 exemption while also imposing environmentally 
protective conditions of approval required by its regulations.  But 
all “presumptions are against a repeal by implication.”  (See State 
Dept. of Public Health v. Super. Ct. (2015) 60 Cal.4th 940, 955.) 
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restriction on the power or authority of any public agency in the 

enforcement or administration of any provision of law which it is 

specifically permitted or required to enforce or administer[.]”  

(Pub. Resources Code § 21174; see also Anderson v. Cnty. of 

Santa Barbara (2023) 94 Cal.App.5th 554, 562.) 

Here, agencies with distinct areas of expertise—CalGEM 

and the Water Boards—have chosen to proactively cooperate.  

(See Cal. Code Regs., tit. 14, § 1724.6, subd. (a); AR 780.)  

CalGEM should not be penalized for its regulatory practice of 

soliciting, and following, the advice of the state’s water quality 

experts. 

2. This Court need not and should not disregard 
reasoned jurisprudence, especially when such 
decisions present no conflict with existing law. 

Sunflower misconstrues the precedent on which it relies 

and, on that basis, requests that this Court overturn six appellate 

decisions and defy all judicial restraint.  For example, Sunflower 

cites to Lewis v. Seventeenth Dist. Agricultural Assn. (1985) 165 

Cal.App.3d 823, 830 (Lewis), which held that an agency may not 

“tak[e] a minor step in mitigation and then find themselves 

exempt from the exception to the exemption.”  
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Lewis was concerned with an agency evading an “unusual 

circumstances” exception, rather than a mitigation measure 

alone.  In that case, an agency granted a categorical exemption 

after enforcing a decibel limit on a racetrack to address noise 

pollution.  (Lewis, supra, 165 Cal.App.3d at pp. 826–827.)  The 

muffler requirements did not eliminate the reasonable possibility 

of a significant effect on the environment given evidence of 

increased noise and dust in the racetrack’s history.  (Id. at p. 

830.)  The Lewis court held that a categorical exemption was 

improper because the mitigation measure did not place the 

racetrack activities outside the scope of the “unusual 

circumstances” exception, which only applies if there is a 

“reasonable possibility that the activity will have a significant 

effect on the environment due to unusual circumstances.” (Id. at 

pp. 830–831; see Cal. Code Regs., tit. 14, § 15300.2, subd. (c).) 

In this case, however, Lewis cannot be controlling since an 

“unusual circumstances” exception does not apply. 11   Moreover, 

as the Courts of Appeal correctly pointed out on numerous 

 
11  As explained above, Sunflower did not argue unusual 
circumstances in the trial court or Court of Appeal and has 
waived that theory.  (See, e.g., Am. Cont’l, supra, 195 Cal.App.3d 
at p. 1281.) 
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occasions, conditions of approval are not synonymous with 

mitigation measures.  (See, e.g., San Francisco Beautiful, supra, 

226 Cal.App.4th at p. 1033.)   

Although this Court is empowered to correct errors in the 

lower courts, it is “a fundamental jurisprudential policy that 

prior applicable precedent usually must be followed even though 

the case, if considered anew, might be decided differently[.]”  (See 

Moradi-Shalal v. Fireman’s Fund Ins. Companies (1988) 46 

Cal.3d 287, 296 (Moradi-Shalal).)   

This doctrine of stare decisis “is based on the assumption 

that certainty, predictability and stability in the law are the 

major objectives of the legal system; i.e., that parties should be 

able to regulate their conduct and enter into relationships with 

reasonable assurance of the governing rules of law.”  (See 

Moradi-Shalal, supra, 46 Cal.3d at 296.)  

It is ironic that Sunflower cautions judicial restraint on one 

page (See Pet’r Br. at p. 32 [emphasizing courts’ “limited role in 

the process of interpreting enactments from the political 

branches”]) and yet urges this Court to rule more broadly than is 

required. 
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 Sunflower cannot support its contention that the Courts of 

Appeal made such errors that warrant the reconsideration of not 

one, not two, but six precedents.  Considerations of judicial 

restraint aside, Sunflower’s disfavored cases are entirely 

consistent with the Legislature’s intent in enacting CEQA and 

with this Court’s interpretive guidance throughout the years. 

3. CalGEM did not include improper mitigation 
measures as permit conditions. 

Sunflower’s attempt to frame CalGEM’s permit conditions 

as mitigation measures misses the mark.  A mitigation measure 

is relevant only when CEQA review is triggered, which occurs 

“[i]f a project may have a significant effect on the environment[.]”  

(Salmon Prot. & Watershed Network v. Cnty. of Marin (2004) 125 

Cal.App.4th 1098, 1102, as mod. on denial of rehg. (Jan. 18, 2005) 

(Salmon Protection).)   

As Sunflower correctly points out, determining a potential 

impact on the environment “must be made without reference to 

or reliance upon any proposed mitigation measures.” (Salmon 

Protection, 125 Cal.App.4th at p. 1108 [citing Azusa, supra, 52 

Cal.App.4th at pp. 1199-1200].)  But the two leading decisions 
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addressing impermissible mitigation measures, Salmon 

Protection and Azusa, are easily distinguishable. 

Salmon Protection was primarily concerned with a different 

exception—the “location” exception (Cal. Code Regs., tit. 14, § 

15300.2, subd. (a))—that does not even apply to the Class 1 

exemption.  “[W]here a project ‘may impact on an environmental 

resource of . . . critical concern’ is the dispositive regulation here.” 

(Salmon Protection, supra, 125 Cal.App.4th at p. 1106.)  In that 

case, there was no dispute that the project site was within a 

known stream conservation area and “adjacent to a protected 

anadromous fish stream” containing threatened or endangered 

species.  (Ibid.)  The appellant’s own engineering consultant 

proposed plans to prevent erosion of the stream banks.  (Ibid.)  As 

a result, the exemption finding “was expressly founded on ‘dozens 

of conditions that have been applied to enhance mitigations and 

reduce to a minimum the possibility of any adverse 

environmental impacts.’”  (Id. at p. 1107.)  There is no such 

evidence of site-specific environmental risks here. 

Azusa is likewise inapposite.  In Azusa, supra, the court 

held that an agency improperly granted a categorical exemption 

allowing continued dumping on a landfill site.  (52 Cal.App.4th at 
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p. 1217.)  The agency in that case “acknowledged that the landfill 

is polluting the underground water supply.”  (Id. at p. 1208 

[emphasis added].)  Yet despite the undisputed finding, the 

agency insisted an exemption was appropriate on the grounds 

that “proposed mitigation measures, when installed, would 

prevent further degradation of the environment.”  (Id. at p. 1199.)   

Azusa turned on undisputed evidence that the landfill was 

unusually hazardous and “overlies a major drinking water 

aquifer in highly permeable sands and gravel[.]”  (Id. at p. 1208.)  

Thus, any additional measures implemented were intended to 

have a mitigative effect, which the court held as an impermissible 

shortcut to prevent CEQA review. 

Here, Sunflower’s assertions about the Project’s potential 

impacts are unfounded and speculative (not to mention directly 

contradicted by the state’s expert agencies), making the holdings 

of Salmon Protection and Azusa inapplicable.  Unlike the 

mitigation measures in Salmon Protection and Azusa, which were 

adopted in the circumstance of undisputed facts establishing an 

unusually high risk of adverse environmental effects, Sunflower 

cannot show a tangible, existing risk that is distinct from 

generally applicable, legally required safeguards common to any 
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underground injection project.  CalGEM did not consult the 

Water Boards regarding Reabold’s Project because it was 

uniquely concerned about the potential environmental impacts of 

the Project, but because it had already committed to do so for all 

new underground injection projects in a binding regulation (Cal. 

Code Regs., tit. 14, § 1724.6, subd. (a)) and in a separate 

Memorandum of Agreement.  (See AR 780.) 

CalGEM’s conditions of approval were required to meet 

regulatory standards, not to address any unique risks of the 

proposed Project.  As the Court of Appeal correctly pointed out, 

for a condition to be a mitigating measure, there must at least be 

a “significant impact to mitigate.”  (Sunflower, supra, 105 

Cal.App.5th at p. 789.)  Without evidence of an actual 

environmental risk of this specific Project, and separate and 

apart from those familiar to the entire class of underground 

injection projects, a condition of approval does not constitute a 

mitigation measure.   

Additionally, the Ginochio Well is not located on a site with 

known environmental sensitivities, nor can Sunflower 

demonstrate that Reabold’s injection operation would be 

unusually hazardous.  Rather, the well is inside the zone of a 
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decades-old, 400-acre oil field, the Brentwood Oil Field, which 

has existed and been in operation since the 1960s.  (See AR 74.)  

Nor can Sunflower demonstrate the well is so unusually 

permeable as to warrant an “unusual circumstances” exception 

(and Sunflower has waived any such argument).   

Rather, as CalGEM’s standard regulations make clear, the 

agency normally considers and imposes conditions of approval to 

limit the likelihood of fluid migration caused by underground 

injection projects.  (See Cal. Code Regs., tit. 14, § 1724.7, subd. 

(a).)  Likewise, the Water Boards’ analysis of possible fluid 

migration risks only reflects their standard due diligence, 

consistent with their statutory mandates and a pre-existing 

Memorandum of Agreement with CalGEM.  (See AR 708.)  Thus, 

neither the location of the well, nor the circumstances of 

unplugging the well, nor the level of risk to the surrounding 

environment, warrants an exception to CalGEM’s lawful 

exemption. 

Sunflower cannot show that imposing conditions of 

approval is equivalent to imposing mitigation measures, nor can 

it show that such conditions “provide[d] substantial evidence 

supporting a fair argument [that] [the] project may have a 
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significant environmental effect.”  (Pet’r Br. at p. 63.)  In both 

Salmon Protection and Azusa, undisputed evidence of significant 

environmental impacts or risks was a predicate to establishing 

that an agency used improper mitigation measures, not the other 

way around.  Sunflower’s argument reverses the logic of these 

cases.   

If this Court holds that any condition of approval (i.e., 

permit condition) relating to the environment is enough to 

demonstrate a potentially significant environmental effect, 

California’s state and local agencies would be unable to approve 

projects as authorized by law, depriving agencies of their 

standard governing procedures and streamlined environmental 

review.  The practical result of such a rule would be to require 

environmental review—with accompanying cost, delay, and 

paperwork—for thousands of projects that could not be 

reasonably characterized as significantly impacting the 

environment.  Such a holding would defy all common sense and 

countermand the primary purpose of CEQA. 
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CONCLUSION 

For the foregoing reasons, Reabold respectfully requests 

that this Court affirm the decision of the Court of Appeal. 
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