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Real Party in Interest and Appellant Reabold California, 

LLC (“Reabold”) respectfully submits the following answer to the 

briefs submitted by amici. 

INTRODUCTION 

Only two years after CEQA was enacted, the Court first 

applied the Act’s environmental review requirements to public 

approvals of private projects in Friends of Mammoth v. Board of 

Supervisors.  ((1972) 8 Cal.3d 247, 259.)  Recognizing the broad, 

and burdensome, implications of its ruling, the Court invited 

“[f]urther legislative or administrative guidance[.]”  (Id. at 271.)   

The Court cautioned that “common sense tells us that the 

majority of private projects for which a government permit or 

similar entitlement is necessary are minor in scope—e.g., relating 

only to the construction, improvement, or operation of an 

individual dwelling or small business—and hence, in the absence 

of unusual circumstances, have little or no effect on the public 

environment.”  (Id. at 272.)  The Court thus prompted the 

development of both CEQA’s categorical exemptions and the 

“unusual circumstances” exception to those exemptions. 

The Legislature took the Court up on its commonsense 

proposal.  Through an urgency statute, the Legislature 

empowered the Secretary of Natural Resources, charged with 

protection of the State’s environment, to publish categorical 

exemptions.  (See Berkeley Hillside Preservation v. City of 

Berkeley (2015) 60 Cal.4th 1086, 1100-02 (Berkeley Hillside); Pub. 

Resources Code §§ 21083, 21084.)   
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The Secretary did so as part of the newly minted CEQA 

Guidelines.  (Cal. Code Regs., tit. 14, § 15300 et seq.)  And 

realizing the benefits of distributed, subject-matter expertise, the 

Secretary further charged “[e]ach public agency” to “list those 

specific activities which fall within each of the exempt classes[.]”  

(Id. at § 15300.4.)  Individual agencies statutorily charged with 

implementing their own complex regulatory schemes, CalGEM 

among them, responded by promulgating their own rules, 

applying technical expertise and familiarity with the 

environmental impacts of the activities they permit, to determine 

what classes of projects, if any, are unlikely to cause significant 

environmental impacts.  (See id. at § 1684 et seq.) 

 The CEQA categorical exemption schemes developed by 

agencies in response to Friends of Mammoth thus implement the 

Legislature’s high-level policy goals—balancing administrability 

and environmental protection by leaning on the subject matter 

expertise of those public servants closest to the facts. 

 Much judicial ink has already been spilled about CEQA’s 

unfortunate reputation as a “formidable tool of obstruction” 

(Tiburon Open Space Committee v. Cnty. of Marin (2022) 78 

Cal.App.5th 700, 782.)  The Court should turn away the 

arguments of amici supporting Plaintiff and Respondent 

Sunflower Alliance (“Sunflower”), not only because those amici 

misread the controlling regulations, but also because they 

disregard the Legislature’s reasoned efforts to make CEQA 

“work” for Californians.  They invite a self-inflicted wound to 
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California’s efforts to provide the basics of life—housing, energy, 

and infrastructure—compelled by neither law nor logic. 

 Reabold explained in its Answering Brief that the Class 1 

exemption properly applies to categories of projects which have 

already been determined to not present environmental risks, a 

standard supported by the plain language chosen by the 

Secretary of Natural Resources and by CalGEM in their 

respective Class 1 regulations.   

As to the other issue presented in this appeal, Reabold 

explained that the Legislature designed CEQA to empower, not 

disempower, public agencies from imposing generally applicable 

conditions of approval in the implementation of their own 

permitting programs to protect human health and the 

environment.  (See Ans. Br. at pp. 64-81; Pub. Resources Code § 

21174.)  The suggestion that public agencies like CalGEM may 

not impose generally applicable conditions when permitting 

projects on pain of having to prepare an EIR or negative 

declaration runs contrary to the text of CEQA itself, the 

teachings of the Courts of Appeal over decades of consistent 

authority, and the environmentally protective aims of the 

Legislature.   

 Whether on the grounds offered by the Court of Appeal or 

as proposed by CalGEM, this Court should affirm. 
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ARGUMENT 

A. Arguments Offered by Amici Confirm the Error of 

Sunflower’s Argument that the Class 1 Categorical 

Exemption Does Not Apply. 

The question presented is whether a well conversion project, 

which CalGEM found would:    

(1) not increase oil and gas production;    

(2) not result in any adverse environmental impacts; and    

(3) benefit the environment  

qualifies as “negligible or no expansion of existing or former use.”  

(Cal. Code Regs., tit. 14, § 15301.)  Whether or not this Court 

adopts the Court of Appeal’s analysis, the answer remains “yes.”   

1. The Court of Appeal’s “Environmental 

Consequences” Test Merely Makes Explicit What 

Is Entailed in the Determination Required by the 

Class 1 Exemption. 

As Reabold explained, the Court of Appeal correctly read 

the Class 1 categorical exemption as being concerned with the 

environmental “consequences” of Reabold’s well conversion 

Project.  (Ans. Br. at pp. 34-60.) 

In order for the Class 1 exemption to apply, a project must 

involve no more than “minor alteration” of an existing facility 

and “involve negligible or no expansion of” that facility’s “existing 

or former use.”  These preconditions are conjunctive—both must 

be found to obtain for the exemption to apply.  First, the physical 

alteration must be minor.  This is straightforward enough, and is 

self-evidently a proxy or surrogate for whether a project will have 
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a significant effect on the environment.  Second, while the “use” 

to which the altered facility will be put can remain the same or be 

new (or different), it cannot amount to more than a “negligible 

expansion” of the facility’s “existing or former use.”  What, then, 

is this second precondition trying to get at?  The answer, of 

course, is whether a project is likely to have a significant effect on 

the environment. 

That question was asked and answered, in the first 

instance, for classes or categories of projects with the adoption of 

the Class 1 exemption in the CEQA Guidelines by the Secretary 

of Resources.  (Pub. Resources Code § 21084, subd. (a) [charging 

the Secretary of Natural Resources to create categorical 

exemptions].)  Subsequently, also at the Legislature’s direction 

(see Cal. Code Regs., tit. 14, § 15300.4 [directing public agencies 

to elaborate on “specific activities” falling within the 

exemptions]), CalGEM asked and answered the question, in the 

oil and gas context, by adopting its own Class 1 exemption 

regulation.  (Id. at § 1684.1)  Pursuant to its Class 1 exemption 

regulation, CalGEM asks and answers the question as to 

individual projects like the well conversion at issue here, not by 

analyzing whether the individual project has significant 

environmental effects, but instead by whether it fits within the 

exemption as defined because projects that do so have already 

been determined not to have significant environmental impacts. 

Thus, while Reabold understands that amici California 

Natural Resources Agency and CalGEM (collectively “CalGEM”) 

are of the view that Reabold has a different interpretation of the 
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Class 1 exemption and CalGEM’s regulation implementing it, if 

that is the case then the difference is allusive and likely illusory. 

 First, CalGEM contends that that the language of the 

Class 1 exemption does not include the terms “negligible 

environmental harm” or “negligible environmental risk[,]” and 

that this frame of analysis does not appear in prior case law 

construing Section 15301.  (CalGEM Br. at pp. 34-35.)  CalGEM 

is surely correct that the Class 1 exemption does not contain the 

terms “environmental harm” or “environmental risk.”  However, 

as CalGEM recognizes, the purpose of the categorical exemptions 

is to identify projects that do not have a significant impact on the 

environment.  (Id. at p. 35.)  This fundamental purpose underlies 

Section 15301, as it necessarily underlies all categorical 

exemptions. 

As the Second District Court of Appeal explained, the 

“apparent rationale” for the Class 1 exemption is “that the 

environmental effects of the operation of such facilities must 

already have been considered.”  (Azusa Land Reclamation Co. v. 

Main San Gabriel Basin Watermaster (1997) 52 Cal.App.4th 

1165, 1195.)  The Azusa Land Reclamation Co. Court ultimately 

declined to extend the Class 1 exemption to certain solid waste 

landfills the Legislature determined “present sufficient 

environmental hazards as a class so that the environmental 

impact of every such site must be reconsidered.”  (Id. at 1196.)  It 

is undeniable that the presence (or absence) of environmental 

“hazards” or “risks” is relevant to interpretation of the Class 1 

exemption. 
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Second, CalGEM argues that the categorical exemption 

framework intends for agencies to evaluate environmental 

consequences at the categorical (or “class”) level, when 

identifying exemptions in the first instance, and not at the level 

of each individual project.  (CalGEM Br. at pp. 35-36.)  Reabold 

agrees, for the most part, as explained below. 

The Secretary of Natural Resources delegated to individual 

public agencies authority to “list those specific activities which 

fall within each of the exempt classes[,]” consistent with each 

agency’s particular areas of expertise and regulatory authority.  

(Cal. Code Regs., tit. 14, § 15300.4.)  Thus, public agencies are 

charged to apply their particular areas of expertise to determine 

what categories of projects within their regulatory domains, 

consistent with the Secretary’s higher-level and more general 

designations, do not present significant environmental risks.  

(See, e.g., Cal. Code Regs., tit. 14, §§ 1662-1662.9 [Department of 

Forestry and Fire Protection’s “list of categorically exempt 

activities”]; id. at tit. 22, § 60101 [Department of Public Health’s 

categorical exemptions list]; id. at tit. 23, § 193 [Central Valley 

Flood Protection Board’s categorical exemptions list]; id. at tit. 

17, § 60004 [Air Resources Board’s categorical exemptions list].)   

Following the Secretary’s directive, CalGEM promulgated 

its own regulation elaborating on the Class 1 categorical 

exemption, as directed by the Secretary of Natural Resources.  

CalGEM’s implementing regulation explicitly calls out 

“conversion . . . work on oil, gas, [and] injection . . . wells 

involving . . . injection equipment[.]”  (Cal. Code Reg., tit. 14., § 
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1684.1.)  In other words, CalGEM made a categorical 

determination that conversion work involving injection 

equipment does not present significant environmental risks.  

CalGEM’s rulemaking history bears out this express finding. 

When enacting its own version of the Class 1 exemption, 

CalGEM responded to a public comment objecting to the 

categorical determination that “well injection” should be exempt 

“from environmental review.”  Defending its position, CalGEM 

explained that “[t]he conversion of wells to injection wells results 

in negligible changes to the well.”  Therefore, the Class 1 

exemption properly applies “because of the negligible nature of 

the proposed activity.”  (See Western States Petroleum All. RJN, 

Attach. B, Ex. C [Department of Conservation, Final Statement 

of Reasons, “Summary of Objections and Recommendations on 

the Final Proposed Regulations” (June 15, 1995)] at p. 68.) 

CalGEM also went on to explain that its robust regulatory 

supervision of injection projects, including an “in-depth technical 

evaluation of zone integrity” and “conditions” of “project 

approval” (required by statute and regulation and imposed as a 

part of the injection well permitting process) further minimize 

the risk of adverse environmental impacts.  (Ibid.)  “Any violation 

of these conditions, or Division regulation, puts the project 

operator at risk of losing its authorization to inject fluids.”  (Ibid.)  

“It is because of these requirements and public scrutiny that the 

Division believes an exemption for the conversion of a well to 

injection is warranted.”  (Ibid.)  
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Here, CalGEM did not need to undertake an exhaustive 

project-specific evaluation of the environmental risks posed by 

Reabold’s Project, because it had already determined in its Class 

1 regulation Cal. Code Regs., tit. 14, § 1684.1) that such projects 

as a category did not present significant environmental risks.  

This was a reasoned and supported conclusion, especially 

considering (i) CalGEM’s regulatory and technical expertise with 

oil and gas projects, including injection well conversions, and (ii) 

CalGEM’s stringent regulatory requirements for all injection 

projects.  Moreover, consistent with the Court of Appeal’s 

reasoning in Azusa Land Reclamation Co., CalGEM explained in 

its initial Statement of Reasons for Proposed Rulemaking that 

“since the wells (facilities) exist currently, they have already 

undergone the CEQA review process required prior to the 

Division issuing the drilling permit.”  (See Western States 

Petroleum All. RJN, Attach. B, Ex. B [Department of 

Conservation, Initial Statement of Reasons] at p. 5; see Azusa 

Land Reclamation Co., 52 Cal.App.4th at 1195 [the “apparent 

rationale” for the Class 1 exemption is “that the environmental 

effects of the operation of such facilities must already have been 

considered.”].)  Relevant to the Ginochio Well—which predates 

CEQA (see AR 796)—CalGEM’s rulemaking also explained that 

“[e]ven facilities existing before CEQA (that may not have gone 

through the CEQA process) would still fit this category today 

because of the negligible nature of the proposed activity.”  

(Western States Petroleum All. RJN, Attach. B, Ex. C at p. 68.) 
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Reabold is sympathetic to CalGEM’s concerns about 

administrability.  But, as above, the Class 1 framework 

empowers agencies like CalGEM to consider environmental 

impacts at the categorical, rather than project-specific, level to 

minimize such burden.  (See Cal. Code Regs., tit. 14, § 1684.1.)  

Whether a public agency decides to promulgate categorical Class 

1 rules consistent with Cal. Code Regs., tit. 14, § 15301, or 

instead to make project-by-project determinations based on 

substantial evidence findings of no significant environmental 

risk, is ultimately left to each agency’s judgment.   

Third, in contrast to the application of the Class 1 

categorical exemption, it is the “unusual circumstances” exception 

which demands a project-specific analysis of any significant 

environmental risks.  (See Cal. Code Regs., tit. 14, § 15300.2, 

subd. (c); Berkeley Hillside, supra, 60 Cal.4th at 1105.)  This is 

because, dating back to this Court’s formulation in Friends of 

Mammoth, the “unusual circumstance” is necessarily a project  -

specific condition which defeats a categorical assumption about 

the absence of significant environmental risks.  (See Friends of 

Mammoth, supra, 8 Cal.3d at 272.) 

If Sunflower wanted to challenge application of CalGEM’s 

Class 1 regulation to Reabold’s Project, it should have either 

directly challenged CalGEM’s regulation, Section 1684.1, in the 

Superior Court, or alleged “unusual circumstances” in its 

Petition.  Because it did neither, these arguments are waived.  

(See, e.g., Fox v. State Personnel Bd. (1996) 49 Cal.App.4th 1034, 

1039 [“The failure to raise an issue in the trial court in a writ 
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proceeding waives the issue on appeal.”].)  The Superior Court 

expressly found that “[t]he unusual circumstances exception was 

not raised by Petitioner and is not at issue in this case.”  (AA 

139.)   

In the Court of Appeal, Sunflower expressly and repeatedly 

disavowed any “unusual circumstances” argument.  (See 

Respondent’s Br. at pp. 52-53 [“Sunflower Alliance is not required 

to show an exception applies to the exemption, as exceptions are 

only applicable to otherwise valid exemptions . . . Here there is no 

valid exemption, and Sunflower did not argue for an exception for 

the exemption . . .  Sunflower Alliance has never alleged an 

exception applies and the Superior Court acknowledged this.”].) 

Unsurprisingly, the Court of Appeal found Sunflower 

“expressly waived any challenge to CalGEM’s factual finding that 

there is nothing unusual about this particular Class II well, or 

the aquifer’s geology, that may cause significant environmental 

impacts” (Sunflower Alliance v. Department of Conservation 

(2024) 105 Cal.App.5th 771, 787, as modified on denial of reh’g 

(Oct. 7, 2024).)   

And even if Sunflower had properly raised an “unusual 

circumstances” argument, it would have failed.  Sunflower would 

have needed to show a “reasonable possibility the project will 

have a significant environmental effect due to unusual 

circumstances.”  (Berkeley Hillside, supra, 60 Cal.4th at 1097-98 

[emphasis original].)  But CalGEM considered whether there 
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were unusual circumstances and determined the answer was no. 1   

To the contrary, both CalGEM and the Water Boards concluded 

that this Project would only provide environmental benefits: by 

reducing greenhouse gas emissions, improving air quality, 

restoring reservoir pressure, and improving water quality.  (AR 

790-91.)  The “unusual circumstances” exception, if properly 

raised, could not have applied, and application of the categorical 

exemption to the Project was wholly appropriate. 

 While Reabold agrees with CalGEM that Sunflower failed 

to allege the unusual circumstances exception applied in this 

case, Reabold respectfully disagrees with CalGEM’s reading of 

this Court’s decision in Berkeley Hillside in regard to the 

exception.  CalGEM says an agency need only consider 

environmental impacts at the categorical exemption stage when 

the agency concludes “both that the project falls within a 

 
1  The NOE reads:  “CalGEM further finds that there are no 
exceptions to the otherwise-applicable categorical exemptions 
(PRC §21084; 14 CCR 15300.2(c)). There is no substantial 
evidence that there are any ‘unusual circumstances’ associated 
with the proposed project that create a reasonable possibility that 
the activity will have a significant effect on the environment or 
that significant “cumulative impacts” would result. An important 
consideration is that processed wastewater is returned to the 
geologic zone from which it originated, cleaner than when it was 
removed, but still not a drinkable source. It is then reused in oil 
and gas extraction known as enhanced oil recovery (EOR).  
Existing producing wells may benefit from this EOR but are 
already in existence and have been approved for production.  
Increased production for this oil and gas field would require the 
operator to obtain additional permits for oil and gas production, 
which would require their own CEQA review.”  (AR 791.) 
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categorical exemption and that unusual circumstances exist.”  

(CalGEM Br. at p. 37.)  Not quite.   

In Berkeley Hillside, this Court said that “even if a 

proposed project faces no opposition, an agency invoking a 

categorical exemption may not simply ignore the unusual 

circumstances exception; it must ‘consider the issue of significant 

effects ... in determining whether the project is exempt from 

CEQA where there is some information or evidence in the record 

that the project might have a significant environmental effect.’”  

(Berkeley Hillside, supra, 60 Cal.4th at p. 1103 (emphases added) 

[quoting Association for Protection etc. Values v. City of Ukiah 

(1991) 2 Cal.App.4th 720, 732].)  Thus, the Court explained, “an 

agency may not apply a categorical exemption without 

considering evidence in its files of potentially significant effects, 

regardless of whether that evidence comes from its own 

investigation, the proponent’s submissions, a project opponent, or 

some other source.”  (Berkeley Hillside, supra, 60 Cal.4th at p. 

1103.)   

Although a finding of “unusual circumstances” often 

precedes an agency’s analysis of potential environmental impacts, 

Berkeley Hillside is clear that the analysis goes both ways:  

“evidence that the project will have a significant effect does tend 

to prove that some circumstance of the project is unusual.  An 

agency presented with such evidence must determine, based on 

the entire record before it—including contrary evidence regarding 

significant environmental effects—whether there is an unusual 

circumstance that justifies removing the project from the exempt 
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class.”  (Id. at p. 1105, italics original.)  Put together:  an agency 

invoking a categorical exemption must consider whether 

“unusual circumstances” exist if there is any evidence of a 

significant environmental impact.  (See ibid.) 2  

 CalGEM’s concern that the Court of Appeal’s framework 

will render the “unusual circumstances” exception obsolete is 

misguided.  CalGEM asserts that, under the Court of Appeal’s 

approach, in cases where a risk of significant environmental 

harm exists the Class 1 exemption would be inapplicable at the 

outset, and so an agency need never proceed to considering the 

“unusual circumstances” exemption.  (See CalGEM Br. at p. 37, 

fn. 4.) 

In Berkeley Hillside, the Court explained that 

environmental risks alone are not enough to reach an “unusual 

circumstances” determination:  there must be a reasonable 

possibility of a significant effect on the environment due to 

unusual circumstances.  (Berkeley Hillside, supra, 60 Cal.4th at 

p. 1098.)  Expounding a “bifurcated approach to the questions of 

unusual circumstances and potentially significant effects[,]” the 

Court wrote that “[w]hile evidence of a significant effect may be 

offered to prove unusual circumstances, circumstances do not 

 
2  Arguing that the Court of Appeal’s opinion deviates from 
CEQA’s “three-step framework[,]” CalGEM cites to Tomlinson v. 
County of Alameda, which says that a categorically exempt 
project “is not subject to CEQA, and no further environmental 
review is required.”  (Tomlinson v. Cnty. of Alameda (2012) 54 
Cal.4th 281, 286.)  This is, of course, true.  But Berkeley Hillside 
teaches that a preliminary environmental impacts assessment is 
required prior to application of a categorical exemption, after 
which, as Tomlinson explains, no further environmental review is 
required.  (Berkeley Hillside, supra, 60 Cal.4th, at p. 1103.) 
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become unusual merely because a fair argument can be made 

that they might have a significant effect.”  (Id. at p. 1115.)   

Rather, an agency must separately find that “unusual 

circumstances” exist—i.e., “[w]here a particular project presents 

circumstances that are unusual for projects in an exempt class[,]” 

for example due to the project’s “size or location.”  (Berkeley 

Hillside, supra, 60 Cal.4th. at pp. 1105, 1114-15.)  In other words, 

the project is atypical and outside of the class of projects 

embraced by the categorical exemption. 

But, as above, the Court of Appeal’s theory of the Class 1 

exemption does not require a project-by-project analysis.  Rather, 

the Secretary’s charge to identify classes of projects not 

presenting significant environmental risks has been acted upon 

categorically by various public agencies.  Indeed, this action could 

have been resolved simply by finding that Reabold’s Project fits 

within the plain text of CalGEM’s regulation, which embraces 

injection well conversion projects.  (See Cal. Code Regs., tit. 14, § 

1684.1.)  To the extent that this Court perceives ambiguity in the 

Court of Appeal’s opinion, Reabold would welcome further 

clarification from this Court that the Class 1 exemption’s 

environmental risks analysis may properly occur at the level of a 

public agency’s categorical determinations, and need not occur on 

a project-by-project basis (except to the extent that an agency 

must prove by substantial evidence that the exemption applies to 

each project). 

As above, by contrast, the “unusual circumstances” 

exception necessarily requires an evaluation of project-specific 
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facts.  (See id. at § 15300.2, subd. (b) [requiring analysis of 

whether “the activity” will “have a significant effect on the 

environment due to unusual circumstances.”].)  Consider, for 

example, the Second District Court of Appeal’s analysis in World 

Business Academy v. California State Lands Commission, where 

the Court considered the Commission’s analysis of whether water 

intake structures to cool the Diablo Canyon nuclear power plant 

implicated “unusual circumstances.”  (See (2018) 24 Cal.App.5th, 

476, as modified on denial of reh’g (July 10, 2018).)  The Court 

considered various project-specific features alleged to constitute 

“unusual circumstances,” including the Diablo Canyon power 

plant’s size, location, alleged health effects, and potential impacts 

to marine life.  (Id. at pp. 503-06.)   

By the same token, an “unusual circumstances” analysis of 

the Ginochio Well Project, if the issue were properly before this 

Court, which it is not, would need to consider project-specific 

features, such as the Well’s size or location.  Yet, as explained 

above, Sunflower waived any argument that there is something 

“unusual about this particular Class II well, or the aquifer’s 

geology, that may cause significant environmental impacts.”  

(Sunflower Alliance, supra, 105 Cal.App.5th at 787.) 

In sum, CalGEM discounts the textual underpinnings of 

the Court of Appeal’s reasoning and CEQA’s categorical 

framework for determining that projects fit within the Class 1 

exemption.   



22 
 

2. A “Whole-of-Text” Reading of the Class 1 

Exemption Confirms that Changes of Use are 

Contemplated. 

As Reabold explained in its Answering Brief, Sunflower’s 

suggestion that the Class 1 regulations—both the CEQA 

Guidelines (Cal. Code Regs., tit. 14, § 15301) and CalGEM’s more 

specific version keyed to its own permitting requirements (id. at § 

1684.1)—cannot apply to changes of use is misguided.  Both 

regulations explicitly contemplate “conversions.”  (Id. at § 15301, 

subd. (n); id. at § 1684.1.)  The Secretary’s enumerated examples 

include other changes of use, including residential-to-commercial 

transformations.  (Id. at § 15301, subd. (n).)  And as CalGEM 

correctly explains, the word “expansion” in the regulation 

contemplates not only an increase in degree, but also in scope, i.e., 

changes of use.  (CalGEM Br. at 29.)   

Amici’s attempts to rehabilitate Sunflower’s position are 

unavailing.  For their part, amici Center for Biological Diversity 

(“CBD”) and Communities for a Better Environment (“CBE”) 

argue that the word “conversion” is not dispositive because a 

“plain meaning” reading of “negligible or no expansion of existing 

or former use” necessarily precludes changes of use, and because 

nonbinding CalGEM guidance issued in 2023 (two years after 

CalGEM published its 2021 Notice of Exemption for the Project) 

suggests the Class 1 exemption excludes new uses.  (CBD Br. at 

pp. 24-25.)   

But CBD and CBE do not actually reckon with the word 

“conversion.”  In effect, they simply read it out of the regulation 
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because in their view “conversion” is inconsistent with “negligible 

or no expansion of existing or former use.”  (Ibid.)  But the 

Court’s task is not to pick and choose what parts of the 

regulations should prevail over others.  (See, e.g., Hough v. 

McCarthy (1960) 54 Cal.2d 273, 279 [“A court must, where 

reasonably possible, harmonize statutes, reconcile seeming 

inconsistencies in them, and construe them to give force and 

effect to all of their provisions”]; Berkeley Hillside, supra, 60 

Cal.4th at 1097 [“Generally, the rules that govern interpretation 

of statutes also govern interpretation of administrative 

regulations.”].)   

As the Court has reiterated, sections “relating to the same 

subject must be harmonized, both internally and with each other, 

to the extent possible.”  (People v. Calencia (2017) 3 Cal.5th 347, 

357; see also Berkeley Hillside, supra, 60 Cal.4th at 1099-1100 

[CEQA must be considered “in the context of the statutory 

framework as a whole” to “harmonize CEQA’s various parts”] 

[internal quotations and citation omitted].)   

The Court’s task is to thus to “harmonize” the various 

words and phrases that constitute the Class 1 categorical 

exemption, both as promulgated by the Secretary of Natural 

Resources and as elaborated upon by CalGEM in the crucible of 

its own permitting regime.  Plainly, this requires reckoning with 

the word “conversion.”   

The common meaning of “conversion” forecloses the 

argument that the Class 1 categorical exemption cannot 

encompass changes of use.  To take Merriam-Webster, as one 
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example, conversion is “something converted from one use to 

another[.]”   (See, e.g., Merriam-Webster, conversion, 

https://www.merriam-webster.com/dictionary/conversion 

[emphasis added].)  Or, by the same token, the Oxford-English 

Dictionary, which refers to conversion as a “Change in character, 

nature, form, or function[,]” or, alternatively, as the “structural 

adaptation of a building for a new purpose”  (Oxford-English 

Dictionary, conversion, 

https://www.oed.com/dictionary/conversion_n?tl=true 

&tab=meaning_and_use#8281189 [emphasis added].)  Courts 

have agreed with this common-sense meaning.  (See Handelsman 

v. S.F. Chronicle (1970) 11 Cal.App.3d 381, 388 fn. 2 [affirming 

use of jury instruction defining “convert” as “to apply a different 

use”]; Nationwide Mut. Ins. Co. v. Dempsey (N.C. Ct. App. 1998) 

128 N.C.App. 641, 644 [“‘Convert’ is defined . . . as ‘[t]o change 

from one use, function, or purpose to another; adapt to a new or 

different purpose.’”].)  

And even putting aside the word “conversion,” CBD and 

CBE do not credit the various examples provided by the 

Secretary of Natural Resources and by CalGEM:  residential-to  -

commercial conversions, car-to-bicycle lane conversions, and, 

most importantly, well conversions involving injection 

equipment.  (Cal. Code Regs., tit. 14, §§ 15301, subd. (c), (n); id. 

at § 1684.1.)  It is ironic that amici suggest “harmonizing” the 
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language of the Class 1 exemption demands eliding altogether 

those terms they don’t like.  (See CBD Br. at p. 25.) 3    

Nor do CBD and CBE have a persuasive answer for why 

CalGEM’s own regulation, which contemplates “conversion” 

projects for “injection” wells exactly like Reabold’s Project, does 

not control.  The most they muster is that (i) the Project does not 

involve “negligible or no expansion of use” and (ii) CalGEM’s 

nonbinding guidance controls.  The latter argument fails for the 

reasons above.  And Reabold and CalGEM have both explained 

why “negligible or no expansion of use” does not foreclose a new 

use (if this Court concludes an injection well is a “new” use) and 

why there would be negligible or no expansion of use because the 

Project would not increase the volume of oil or gas production at 

Reabold’s lease.  (See AR 791.)  CBD’s and CBE’s arguments are 

unpersuasive. 
  

 
3  CBD and CBE also suggest that the regulatory text, which has 
the force of law and was adopted pursuant to notice-and-comment 
rulemaking, should be “harmonized” with CalGEM’s nonbinding 
guidance that arguably reaches a different conclusion.  But that 
nonbinding guidance has no legal effect, was not adopted 
pursuant to the state’s Administrative Procedure Act, and post  -
dates the Notice of Exemption.  (See CBD Br. at p. 25.)  Such an 
interpretive approach would do violence to the Administrative 
Procedure Act by permitting an agency to post-hoc rewrite lawful 
regulations through unnoticed and non-binding “guidance,” i.e., 
underground regulations.  (See, e.g., Tidewater Marine Western, 
Inc. v. Bradshaw (1996) 14 Cal.4th 557, 576 [underground 
regulation void for failure to comply with APA].)   
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3. CalGEM’s Amicus Brief Demonstrates Why the 

Court Should Affirm on Alternate Grounds. 

Reabold argued in the alternative that, if the Court of 

Appeal erred by reading the Class 1 categorical exemption with 

an “environmental risks” lens, the Project nonetheless qualifies 

for the exemption.  (Ans. Br. at pp. 60-63.) 

Amicus CalGEM supports this alternative position, which 

provides additional reason for this Court to uphold application of 

the Class 1 categorical exemption to Reabold’s Project if the 

Court ultimately decides not to follow the Court of Appeal’s 

reasoning.  (See CalGEM Br. at pp. 28-30.) 

The Class 1 analysis turns on whether a facility’s “use” 

would negligibly increase or not increase at all.  As above, 

CalGEM made a categorical determination, nearly three decades 

ago, that projects like Reabold’s do not present significant 

environmental impacts and do not involve a non-negligible 

increase in use.  And here, it is undisputed that Reabold’s retrofit 

Project will not increase oil and gas production at any existing oil 

and gas wells.  (AR 791.)  Nor will it permit the drilling of any 

new wells.  (AR 776.)   

The Court cautioned in Citizens of Goleta Valley v. Board of 

Supervisors that “rules regulating the protection of the 

environment must not be subverted into an instrument for the 

oppression and delay of social, economic, or recreational 

development and advancement.”  ((1990) 52 Cal.3d 553, 576.)  

The Court should decline to do so here. 
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B. The Legislature Intended that CEQA Coexist with 

Public Agencies’ Impositions of Conditions of 

Approval Pursuant to Substantive Environmental 

Laws. 

Amici Planning and Conservation League, Preservation 

Action League of Los Altos, Save Our Heritage Organisation, and 

West Adams Heritage Association (collectively, “PCL”), along 

with Sunflower, conflate CEQA mitigation measures with 

generally applicable regulatory conditions imposed pursuant to 

an agency’s permitting authority.  PCL suggests that the testing 

requirements imposed in Reabold’s Project Approval Letter for 

the Ginochio Well Project are evidence that the injection well 

poses significant environmental impacts.  But the record 

demonstrates the opposite. 

First:  a wealth of case law confirms that agencies may 

lawfully enforce their substantive legal mandates established by 

statutes they administer, including laws authorizing them to 

issue permits with conditions protective of the environment, 

without running afoul of CEQA.  (See, e.g., Protect Telegraph Hill 

v. City and County of San Francisco (2017) 16 Cal.App.5th 261; 

San Francisco Beautiful v. City and County of San Francisco   

(2014) 226 Cal.App.4th 1012, 1032-1033; Assn. for Protection etc. 

Values v. City of Ukiah (1991) 2 Cal.App.4th 720, 736.)   

The testing requirements imposed in Reabold’s Project 

Approval Letter were not designed to mitigate any significant 

environmental impact unique to Reabold’s Project.  Instead, they 

represented standard conditions to ensure the converted Ginochio 
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Well, like similar injection wells CalGEM permits and oversees, 

operates as expected.  To secure a permit from CalGEM, Reabold 

had to demonstrate that the injected fluid would not migrate out 

of the injection zone.  (See Cal. Code Regs., tit. 14 § 1724.7, subd. 

(a).)  Reabold relied on conservative reservoir pressure and 

permeability values to show there was no risk of fluid migration 

from the zone.  (AR 781-83.)  In the interest of caution, Regional 

Water Board staff recommended Reabold conduct a pressure fall  -

off test once operating.  (Ibid.)  The purpose of the test was to 

confirm what was already known about the Area of Review (AR 

783), not to mitigate any expected environmental impact or 

unusual circumstances. 

The interagency consultation was pursuant not only to 

CalGEM’s generally applicable regulations for projects of this 

type (see Cal. Code Regs., tit. 14, § 1724.6, subd. (a) [providing for 

consultation with the Water Boards]), but also a more detailed 

2018 Memorandum of Agreement between the two agencies.  And 

more fundamentally, the Legislature made a reasoned choice to 

ensure that CEQA not limit the power of any public agency to 

enforce the substantive law for which it is responsible.  (See 

Anderson v. Cnty. of Santa Barbara (2023) 94 Cal.App.5th 554, 

569 [citing Pub. Resources Code § 21174]; Santa Clara Valley 

Water Dist. v. San Francisco Bay Regional Water Quality Control 

Bd. (2020) 59 Cal.App.5th 199, 213 [“CEQA’s savings clause in 

Public Resources Code section 21174 makes clear that CEQA 
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does not prevent the [S.F. Regional Water Quality Control] Board 

from discharging its Porter-Cologne Act responsibilities”].) 4  

As with the Class 1 exemption, Sunflower and supporting 

amici fail to appreciate the Legislature’s design.  The Court 

should decline their invitation to prescribe limitations and 

requirements on the uses of the Class 1 categorial exemption and 

the more specific CalGEM regulation implementing it in the 

highly-specialized context of injection well permitting.  Such 

elaboration is required neither by law nor common sense, and 

would only reinforce the widespread concern that CEQA is “the 

law that swallowed California.” 

C. The Court Should Disregard Extra-Record 

Speculation About Environmental Harms.  

Much like Sunflower, amici CBD and CBE, PCL, and 

Douglas Bleakly speculate as to potential environmental harms.  

(See CBD Br. at pp. 18-21; PCL Br. at p. 7; see generally Bleakly 

Br.)  Not surprisingly, their guesswork lacks support in the 

administrative record.  CalGEM’s factual findings are reviewed 

for “substantial evidence.”  (Walters v. City of Redondo Beach 

(2016) 1 Cal.App.5th 809, 817.) 

It is bedrock law that “in determining whether substantial 

evidence supports an agency’s exemption determination, [a court] 

generally look[s] only to the evidence in the administrative record 

at the time the agency made the exemption determination.”  
 

4  Indeed CEQA has as an express objective that public agencies 
regulate activities within their jurisdictions “so that major 
consideration is given to preventing environmental damage[.]”  
(Pub. Resources Code § 21000, subd. (g).) 
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(Save Our Schools v. Barstow Unified School Dist. Bd. of 

Education (2015) 240 Cal.App.4th 128, 141; accord Western 

States Petroleum Assn. v. Sup. Court (1995) 9 Cal.4th 559, 573.) 5   

Neither Sunflower nor supporting amici can smuggle in such 

alleged evidence at this late stage. 

Regardless, the evidence shows that the state’s expert 

agencies found that the Project would cause no significant 

environmental impacts:  CalGEM made both categorical and 

project-specific findings, while the water quality agencies so 

concluded in their consultation with CalGEM.  As to well 

injection projects as a class, CalGEM made a categorical finding 

that such projects were “negligible” in scale and therefore did not 

present environmental risks.  (See Western States Petroleum All. 

RJN, Attach. B, Ex. C [Department of Conservation, Final 

Statement of Reasons, “Summary of Objections and 

Recommendations on the Final Proposed Regulations” (June 15, 

1995)] p. 68.)  The validity of this categorical finding, and of 

CalGEM’s regulation at Cal. Code Regs., tit. 14, § 1684.1, is not 

in dispute.  

And as to Reabold’s Project in particular, both CalGEM and 

the Water Boards came to “no significant impacts” findings.  (AR 

778, 783, 790-91.)  This was a logical finding not only because the 
 

5  Sunflower never moved to augment the administrative record.  
(See Eureka Citizens for Responsible Government v. City of 
Eureka (2007) 147 Cal.App.4th 357, 366, as modified (Feb. 1, 
2007) [rejecting attempt to “augment” the record for failure to 
show the evidence was “unavailable at the time of the hearing ‘in 
the exercise of reasonable diligence’” or “improperly excluded 
from the record”].)   
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Project fits squarely within the CalGEM exemption, but also 

because the Project does not entail the drilling of any new wells, 

would use an existing well boring, and would not increase oil and 

gas production.  (AR 787-88, 791.)  Instead, as CalGEM 

determined, reinjected produced water would be returned 

“cleaner than when it was removed” and would restore reservoir 

pressure.  (AR 791, 796.)  Further, on-site reinjection of processed 

wastewater would eliminate the need for routine off-site trucking 

and concomitant air emissions.  (See AR 776.) 

That CalGEM and the Water Boards carefully evaluated 

the Project, as they do for all such injection projects, and found no 

evidence of significant environmental risks simply supports the 

determination that no “unusual circumstances” were present.  

(See AR 791.)  And, again, Sunflower waived any such “unusual 

circumstances” argument.   

CONCLUSION 

 Reabold respectfully requests that the Court resist the 

siren calls from Sunflower and its supporting amici to impose 

further prescriptions and limitations on CEQA that neither law 

nor common sense compels.  Notwithstanding their efforts to 

make the Project into something much more imposing and 

threatening than a duck, this Project is just a duck; it will: (1) not 

increase oil and gas production; (2) not result in any adverse 

environmental impacts; and (3) benefit the environment.  The 

Court should affirm the decision of the Court of Appeal and bring 

an end to this litigation, which now has continued over 60 
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months (5 years) after Reabold applied to CalGEM for the well 

conversion permit. 

For the foregoing reasons, Reabold respectfully requests 

that this Court affirm the decision of the Court of Appeal. 
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